RECEIVEFS

THE STATE OF SOUTH CAROLINA JUL 15 2021

In the Court of Appeals
SC Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT
The Honorable Ralph King Anderson, III, Chief Administrative Law Judge

Appellate Case No. 2020-000983
Trial Court Case No. 17-ALJ-17-0237-CC

Clarendon County, Florence County, L.ee County, Sumter County, Williamsburg County,
Williamsburg County School District, Clarendon School District Two, Florence School District
One, Florence School District Three, Sumter County School District, Clarendon County Hospital
District, Lee County Schoo! District, and Clarendon School District

L0 TP Appellants-Respondents,

V.

South Carolina Department of Revenue, Farmers Telephone Cooperative, Inc., FTC
Communications, LLC, and FTC Diversified Services, LLC, ...ccccooveivecieccninccccnnnnn Respondents.

Of Which, Farmers Telephone Cooperative, Inc., FTC Communications, LLC and FTC
Diversified Services, LLC, are the Respondents-Appellants

APPELLANTS-RESPONDENTS’ RESPONSE TO AMICI CURIAE BRIEF OF HORRY
TELEPHONE COOPERATIVE, INC.; PALMETTO RURAL TELEPHONE
COOPERATIVE, INC.; SANDHILL TELEPHONE COOPERATIVE; INC.; AND WEST
CAROLINA RURAL TELEPHONE COOPERATIVE, INC.

Walter H. Cartin, SC Bar #78405 Of Counsel:
Katon E. Dawson, Jr., SC Bar #101167
PARKER POE ADAMS & BERNSTEIN LLP Michael E. Kozlarek, SC Bar #69330

1221 Main Street, Suite 1100 (29201) KOZLAREK LAW LLC

Post Office Box 1500 Post Office Box 565

Celumbia, South Carolina 29202 Greenville, South Carolina 29601
(803)255-8000 / (803) 255-8017 (fax) (864) 527-5941
waltcartin@parkerpoe.com michael@kozlarcklaw.com

katondawson@parkerpoe.com

Madison Felder, SC Bar # 100606

PARKER POE ADAMS & BERNSTEIN LLP
110 East Court Street, Suite 200

Greenville, South Carolina 29601

(864) 577-6362 / (864) 242-9888 (fax)
madisonfelder@parkerpoe.com

Attorneys jor Appellants-Respondents



TABLE OF CONTENTS

TABLE OF AUTHORITIES ... citiiteieeiieasinnie e tsssssessissacesiassassaessss casssssassan soesssssnmsssinsstessersons il
INTRODUCGTION ..ottt reeee e eae e sae e sss e st e st et e e s saesbas semnaennnes saessrtaessnesrnsnrsses 1
ARGUMENTS ...t itetitrieeiasssstessssessestesestssnesesses s sesssesssasssssessensesesssssassesse seassenessessestasessasarasenssies 3
L “Rural Telephone Service” Does Not Include All Broadband and Wireless
TelecoOmMMUNICAtIONS SEIVICES. .uvveereeerieenriariinreaiesesnsssesssesansseseessnssessensessassensessesssesanssans 3

A. When the Exemption was Enacted in 1978, “Rural Telephone Service™ Meant
Landline Telephone Service that was Provided through an Unbroken Physical

COMMECLION. vvvreeerernreerrssssseesssisssnseressnssessssssnsessssssasstanscasnnsessssssnnesessssisnsessesssannneessesnne 5

B. Taxing Entities’ Interpretation of “Rural Telephone Service” Has No Effect on
the State’s Policy of Promoting Broadband and Wireless Telecommunications
S BIVICES, 1ovirreeeeeersrnereerissasiereeirsbeneeesssnnnessssnsnsessseesansesssnnnnsssessmnsnnsssstsessnesssesssmnnneeessnnn 6

IL A De Minimis Use of Property to Provide “Rural Telephone Service™ is Not Sufficient
to Render the Property Eligible for the Exemption. ..., 10

CONCLUSION oo ieeeeeeeeeeeeseeesesevastasessssssessessasnssessasnstesesstesstenasesesssessaesssseeseesssanseseseneassasanas 13



TABLE OF AUTHORITIES

Cases

Food Marketing Institute v. Argus Leader Media,

139 S.CL 2356 (2019) smvevreeesereesessssmrereesssmessessmeeresssseenenne

Hercules Contractors & Eng'rs, Inc. v. S.C. Tax Comm'n,

280 S.C. 426, 313 S.E.2d 300 (Ct. App. 1984)...c..ccvuvirmrrenene

S.C. Cable Television Ass’n v. Public Serv. Comm’n of S.C.,

313 S.C. 48,537 SE2d 38

State v. Leopard,

349 S.C. 467, 563 S.E.2d 342 (CL. App. 2002)...cemvrsrerreroe

Union Carbide Corp. v. Richards,

721 F.3d 307 (4th Cir. 2013) .vceviiimiisiicnecnmeniesensnenens

Wisconsin Dep’t of Rev. v. William Wrigley, Jr., Co.,

505 U.S. 214 (1992)..cuicriiieciiiccininii i csinsesecness e iesensens

Statutes

S.C. Code ANN. § 12-35-550 (1976) cceeurerrereermmreemreeseesssssssesesssssne
8.C. Code Ann, § 12-37-220(B)(10)..cccreeeecreemmrrassreseessrsrseseessens
S.C. COAE ANN. § 58-9-10.rvvrrrereeeeesreeers o oeeeemeeeesseeeeeeeeeeeeeeeeee

S.C. Code Ann, § 58-9-3000(B) c.covoveverviiiriiiiniccicnic i

Other Authorities

1996 ACtINO. 354, § 1ttt
2003 ACENO. 6, § 1 ceeriercerreirecevesenrenseesssesersessersresersesssssaesens

COMPACT EDITION OF THE OXFORD ENGLISH DICTIONARY (1971)

OXFORD ENGLISH DICTIONARY (2d) (1989).ceveeiviceceirvivirnrecerinren

WEBSTER’S NEW COLLEGIATE DICTIONARY (1973) ..cvvovvvierrnns

i

Page(s)



INTRODUCTION

Appellants-Respondents (“Taxing Entities™) offer this Response in opposition to the Amici
Curiae Brief submitted by Horry Telephone Cooperativ?_, Inc.; Palmetto Rural Telephone
Cooperative, Inc.; Piedmont Rural Telephone Cooperative, Inc.; Sandhill Telephone Cooperative,
Inc.; and West Carolina Rural Telephone Cooperative, Inc. (collectively, the “Cooperatives™) in
support of Respondents/Appellants (“Taxpayers™).

The primary flaw with the Cooperatives’ arguments is that the Cooperatives attempt to
expand the meaning of “rural telephone service” as used in section 12-37-220(B)(10) (the
“Exemption”) to include all telecommunications services provided through modern-day
broadband -and wireless networks. To do so, the Cooperatives point out the different ways the
General Assembly has sought to incentivize and subsidize efforts to increase all broadband and
wireless telecommunications services (e.g., internet access and wireless cellular services) in rural
areas throughout South Carolina. However, “rural telephone service” and broadband and wireless
telecommunications services are not the same. As the term “telecommunications services” implies,
many more services than just “rural telephone service” are necessarily included. And, although it
is true that the General Assembly has enacted other, different statutory and regulatory schemes in
an effort to increase broadband and wireless telecommunications services in rural areas of South
Carolina, these enactments have all taken place well after the Exemption was enacted and are
separate and apart from the Exemption afforded in section 12-37-220(B)(lO).Ilf-anything, the
Cooperatives’ arguments prove the opposite point: the General Assembly chose to incentivize and
subsidize the provision of broadband and wireless telecommunications services to rural South
Carolintans through means other than a property tax exemption.

The Cooperatives, like Taxpayers, also incorrectly assert that Taxing Entities” argue that

the meaning of “rural telephone service” “must be limited to the technology that existed at the time



the statute was enacled.” (Cooperative’s Br. 8). As stated in Taxing Entities’ other briefs, at no
point have Taxing Entitics made this argument.' The Cooperatives put forth this false narrative in
hopes that this Court will expand the General Assembly’s 1978 meaning of “rural telephone
service” to include all telecommunications services that now exist today. This is a bridge too far.
Although older statutes can accommodate new technologies—as the Exemption does in this case
for the transition from copper wires to fiberoptic cable—the Cooperatives are not proposing that
the Exemption accommodate new technology that provides the same service. Rather, the
Cooperatives are asking this Court to expand the Exemption’s application to new technology that
provides an entirely new set of services not contemplated by the General Assembly in 1978. The
Cooperatives’ proposed interpretation is not supported by the statutory text, the legislative history,
or the commonly understood meaning of the statutory terms at issue in this case.

Finally, the Cooperatives seek summarily to dismiss the principle that in every tax
exemption statute there exists an implicit de minimis threshold use requirement. The Cooperatives
do so by pointing out all of the other statutes in Title 12 of the South Carolina Code that contain a
modifier to the word “used.” However, the:Cooperative’s arguments fail to show why the lack of
any modifier in section 12-37-220(B)(10) has any effect on the de minimis threshold use
requirement. The principle that a de minimis use of property for an exempt purpose is not sufficient

to render that property eligible for the relevant tax exemption exists in every tax exemption statute

!'In an attempt to distort Taxing Entities’ actual interpretation of section 12-37-220(B)(10), the
Cooperatives, like Taxpayers, argue that Taxing Entities” interpretation results in-a conclusion that
telephone service can only be provided through technology that existed in 1978, (See
Cooperatives’ Br. 7). However, Taxing Entities’ have only ever argued that if the term “rural
telephone service” is given its plain and ordinary meaning as understood by the General Assembly
at the time the Exemption was enacted, then the meaning of “rural telephone service” must be
restricted to the provision of voice communication through an unbroken physical connection. This
can occur through copper wire, which existed in 1978, or through the fiber optic cables that are
still replacing copper wires to this day.



unless the statute indicates expressly to the contrary. The Exemption does not indicate to the
contrary. Therefore, a de minimis use of property to provide “rural telephone service” is not
sufficient to render the property eligible for the Exemption.

ARGUMENTS

L “Rural Telephone Service” Does Not Include All Broadband and Wireless
Telecommunications Services.

The Exemption’s plain language is clear: only the property that is used in providing “rural
telephone service” is exempt from property taxation. S.C. Code Ann. § 12-37-220(B)(10). This
term was used by the General Assembly when the Exemption was enacted in 1978. At that time,
voice communication through an unbroken physical connection was the only available method for
people to communicate through a telephone. It was not until 1983 that other telecommunications
services—whether it be internet access or wireless cellular services—were first made available to
the public. (Tr. 246:25-247:1; R, 1759-60).

The Cooperatives are asking this Court to define “rural telephone service,” as used by the
General Assembly in 1978, to include all modern-day broadband and wireless telecommunications
services, such as the internet and the full range of wireless cellular services presently offered by
the Cooperatives and Taxpayers. However, the terms “telecommunications services™ and
“broadband service” were both defined by the General Assembly in a separate Title of the South
Carolina Code well after the Exemption was enacted. There is no indication whatsoever that the
General Assembly intended to apply these subsequently enacted definitions to the Exemption’s

meaning of “rural telephone service.”



In 1996, the General Assembly defined “telecommunications services™ to mean “the
services for the transmission of voice and data comm unications to the public for hire, including
those nonwireline services provided in competition to landline services.” S.C. Code Ann. § 58-9-
10(15) (emphasis added). Then, in 2003,? the General Assembly defined “broadband service” to
mean “a service that is used to deliver video or to provide access to the Internet or content and
services similar to that accessible through the Internet. ” /d. § 58-9-10(17) (emphasis added). These
subsequently enacted statutes show that “rural telephone service” and *“broadband service™ are
completely different services, and that “telecommunications services” include f‘{:'U' more services
than just “rural telephone service.”

Furthermore, the fact that the General Assembly added these terms to a separate Title of
the South Carolina Code, approximately 18 and 25 years gffer the Exemption was enacted, shows
two things: (1) the General Assembly is capable of enacting and amending statutes in response to
technological advancements; and (2) the General Assembly chose to respond to technological
advancements in the telecommunications industry through a separate statutory scheme. If the
General Assembly intended for the Exemption to apply to all property used in providing
“telecommunications services” and/or “broadband service,” then it could have amended section
12-37-220(B)(10) expressly to state so, or it could have cross-referenced section 12-37-220(B)(10)
when it amended section 58-9-10 to include additional definitions. However, the General

Assembly did not do either, and the Exemption remains entirely unchanged since 1978.

2 See 1996 Act No. 354, § 1 (eff. May 29, 1996) (stating “[a]n act to amend section 58-9-10 .. . so
as to add provisions defining . . . ‘telecommunications services’. . .”) (capitalization removed
from original) (bold emphasis added).

3 See 2003 Act No. 6, § 1 (eff. Mar. 12, 2003) (stating “[a]n act to amend section 58-9-10 . . . so

" as to provide a definition for ‘broadband service’ . . .) (capitalization removed from original)
(bold emphasis added).



In support of the Cooperatives’ argument that “rural telephone service” should be defined
by this Court to include both “telecommunications services” and “broadband service,” the
Cooperatives assert two incorrect arguments: (1) in 1978, “telephone service” was understood to
be provided through means other than an unbroken physical connection; and (2) restricting the
application of “rural telephone service” to voice communication through an unbroken physical
connection would undermine the State’s policy on promoting broadband and wireless
“telecommunications services. As explained below, neither of these conclusions is correct.

A When the Exemption was Enacted in 1978, “"Rural Telephone Service” Meant

Voice Communication that was Provided through an Unbroken Physical
Connection.

The Cooperatives argue that “telephone service” in the 1970s was not understood to mean
voice communication through an unbroken physical connection. To do so, they provide a definition
from the 1971 edition of the Compact Edition of the Oxford English Dictionary. However, the
Record shows that, in the 1970s, “telephone service” was only capable of being provided through
an unbroken physical connection, and was understood in the industry, specifically, to mean “voice
traffic over a pair of copper wires.” (Tr. 259:17-21 & 388:15-23; R. 1172 & 1901).

[n addition, the plain and ordinary meaning of “telephone service” in the 1970s was also
understood to mean voice communication through an unbroken physical connection. See
Telephone, WEBSTER’S NEW COLLEGIATE DICTIONARY (1973) (defining *“telephone” as “an
iqstrument for reproducing sounds at a distance; specifically: one in which sound is converted
into electrical impulses by wire”) (emphasis added)‘; Telephone, THE OXFORD ENGLISH

-DICTIONARY (2d) (1989) (defining “telephone” as “[a]n apparatus for reproducing sound,

especially that of a voice, at a great distance, by means of electricity; consisting, like the electric

4 This definition remained the same throughout subsequent editions. See Telephone, WEBSTER’S
NEW COLLEGIATE DICTIONARY (1975), (1979), and (1980).

5



telegraph, of transmitting and receiving instruments connected by line or wire which conveys
the electric current™).

As shown by these definitions, “telephone service™ in 1978 was limited to (1) voice
communications (2) that occurred through an unbroken physical connection. The Cooperatives are
unable to show that the General Assembly intended the definitions of “telecommunications
services” or “broadband service” located in another Title of the South Carolina Code to apply to
“rural telephone service” as used in the Exemption. Therefore, “rural telephone service” must be
.given its plain, ordinary meaning that would have been understood in 1978: voice communication
that occurs through an unbroken physical connection.

B. Taxing Entities’ Interpretation of “Rural Telephone Service” Has No Effect on the

State’s Policy of Promoting Broadband and Wireless Telecommunications
Services.

The Cooperatives also argue that adopting Taxing Entities’ interpretation of “rural
telephone service” would undermine the State’s policy of promoting broadband and wireless
telecommunications services. “Rural telephone service” and modern-day broadband and wireless
telecommunications services are not the same. The General Assembly’s chosen definitions for
“telecommunications services” and “broadband service” show this explicitly. See S.C. Code Ann.
§ 58-9-10(15) & (17). Thus, interpreting “rural telephone service” to include only voice
communication through an unbroken physical connection will have no effect on the State’s policy
of promoting broadband and wireless telecommunications services in rural areas of South.
Carolina.

On the other hand, the Cooperatives are asking this Court to expand the Exemption’s
meaning so that it now covers all property used to provide modern-day broadband and wireless
telecommunicaticns services. The reason the Cooperatives put forth this overly broad definition

of “rural telephone service” is simple: their modern-day networks are being built primarily to



provide broadband and wireless telecommunications services—not landline telephone service.
Bllt, no matter how desperately the Cooperatives and Taxpayers wish to expand the meaning of
“rural telephone service” to include all broadband and wireless telecommunications services, the
fact remains that the Exemption was originally intended for the specific purpose of defraying the
cost of telephone poles and wires so that telephone companies and rural telephone cooperatives
could afford to provide rural South Carolinians with landline telephone service.

Landline telep.hone service is being replaced more and more by other forms of
telecommunications, such as internet services and wireless cellular services. While increasing
access 1o all broadband and wireless telecommunications services is a laudable policy goal, the
Exemption was not i‘ppended for the property used to provide the full suite of modern-day services
the Cooperatives and Taxpayers now provide. This is made clear by the General Assembly’s
subsequent enactments to incentivize and subsidize the provision of broadband and wireless
telecommunications services through means other than a property tax exemption and the General
Assembly’s decision not to amend the Exemption to include the property that provides these
services.

Specifically, the General Assembly has chosen to incentivize and subsidize electric
cooperatives to provide broadband service in rural areas of South Carolina. S.C. Code Ann. § 58-
9-3000(B)(3) (“With this chapter, the General Assembly intends to authorize electric
cooperatives to (a) invest in or deploy broadband facilities and (b) provide broadband service in
this State.”) (ex_nphasis added). And, as made clear by the Cooperative’s own brief, the General
Assembly makes continued efforts to subsidize the provision of broadband service in rural areas
and “has committed tens of millions of dollars to expanding broadband to rural areas of the State.”
(See Cooperatives® Br. 9-10 (citing S.C. Code Ann. § 58-9-3000(B)(l); 2020 S.C. Acts No. [42,

§ 10; & Rural Broadband Grant Program, S.C. Office of Regulatory Staff)). Moreover, the South



Carolina Public Service Commission has mechanisms in place to encourage local telephone
companies to implement new technologies so that they main remain competitive “with other
providers. See S.C. Cable Television Ass’'n v. Public Serv. Comm’n of S.C., 313 §.C. 48, 52, 537
S.E.2d 38, 40 (citing S.C. Code Ann. § 58-9-330) (“The policy expressed by the [Public Service
Commission] in adopting the [Earnings Sharing Plan] is a desire to provide an incentive for [local
telephone companies] to adopt new technologies in order to remain competitive and to allow them
to share in profits generated by these improvements.”).

In its Final Order, the ALC also noted some of the incentives afforded to Taxpayers through
both federal and South Carolina statutory schemes, separate and apart from Title 12 of the South
Carolina Code. With respect to Farmers and FTCC, specifically, the ALC stated that as incumbent
local exchange carriers, Farmers and FTCC are afforded “certain protections from competition™
pursuant to sections 58-9-10, ef seq. (Order 16; R. 22). And, as part of the establishment of the
Universal Service Fund, “[b]oth Farmers and FTCC are carriers of last resort that receive USF
funds from [sic] to assist them provisioning service in high-cost areas. FTCC was the first provider
to receive high cost support through the Federal USF and the [South Carolina Public Service
Commission] for wireless telephone service.” (Order 18; R. 24) (emphasis added).

Put more plainly, the General Assembly has chosen to incentivize technological
advancements in the telecommunications industry through other statutory schemes. See S.C. Code
Ann. §§ 58-9-10, et seq. Therefore, Taxing Entities’ interpretation does not and cannot undermine
the State’s policy of promoting broadband and wireless telecommunications services because this
interpretation has no impact whatsoever on any of the other South Carolina statutes and regulations
that incentivize and subsidize the provision of broadband and wireless telecommunications

services.



On the other hand, the Cooperatives and Taxpayers seek to expand the Exemption’s
application to include property that is used to provide broadband and wireless telecommunications
services by suggesting that other South Carolina statutes—which were all enacted well after the
Exemption, are in a separate Title of the South Carolina Code, and are governed by completely
different South Carolina administrative agencies—are relevant to determining the General
Assembly’s intended meaning of “rural telephone service.” However, these subsequently enacted
statutes are in no way relevant. Using these statutes to determine the Exemption’s meaning is an
improper method of statutory interpretation. See Food Marketing Institute v. Argus Leader Media,
139 S.Ct. 2356, 2365-66 (2019) (stating that the legislature’s use of language in subsequently
enacted statutes “tells us nothing about [the legislature’s] understanding of the language it enacted”
in an earlier period); Union Carbide Corp. v. Richards, 721 F.3d 307, 316 (4th Cir. 2013) (“As the
Supreme Court has observed, ‘post-enactment legislative history (a contradiction in terms) is not
a legitimate tool of statutory interpretation.’” (quoting Bruesewitz v. Wyeth LLC, 562 U.S. 223,
242 (2011)).

If the General Assembly intended to expand the original scope and meaning of “rural
telephone service” to include all “telecommunications services” or “broadband service,” then it
could have done so by amending section 12-37-220(B)(10) or by explicitly referencing section 12-
37-220(B)(10) in a subsequent statutory enactment, but the General Assembly did not. Rather, the
Exemption remains unchanged since 1978. Therefore, the meaning of “rural telephone service”
must be limited to what the General Assembly intended in 1978. The Record, along with all
common definitions existing in or around 1978, show that the meaning of *“rural telephone service”

must be limited to voice communication through an unbroken physical connection.



II. A De Minimis Use of Property to Provide “Rural Telephone Service” is Not Sufficient
to Render the Property Eligible for the Exemption.

The Cooperatives further argue that a de minimis threshold use requirement does not exist
in the Exemption because section 12-37-220(B)(10) does not contain a modifier on the level of

3

use required such as “exclusively,” “primarily,” or “solely.” Thus, the Cooperatives maintain that
any level of use of property to provide “rural telephone service” is sufficient to qualify for the
Exemption. However, the Cocperatives’ argument misses the point entirely: it is the absence of an
explicit use requirement in section 12-37-220(B)(10) that triggers the principle that a de minimis
use of property to provide “rural telephone service” is not sufficient to render that property eligible
for the Exemption. As expressed by the United States Supreme Court, the de minimis principle “is
part of the established background of legal principles against which all enactments are adopted,
and which all enactments (absent contrary indication) are deemed to accept.” See Wisconsin Dep’t
of Rev. v. William Wrigley, Jr., Co., 505 U.S. 214, 231 (1992).°

Taxing Entities are r;ot arguing that Taxpayers’ and the Cooperatives’ property must be
used exclusively, solely, or even primarily for the provision of “rural telephone service.” Rather,
the level at which Taxpayers’ use their property to provide “rural telephone service” is de minimis,
and Taxpayers’ property is, therefore, not used at a sufficient level to receive the Exemption. The
Record shows that a mere 0.45% of Taxpayers’ property was used to provide voice services in
2018. (Trial Ex. 134; R. 3861). The Record also shows that the amount of Taxpayers’ property
used to provide voice services has declined each year since. at least 2010. (Trial Ex. 134; R. 3861;

see also Order 67; R. 73). Not even Taxpayers’ tax attorney believes this [evel of use constitutes a

bonafide use of property for purposes of the Exemption. (Tr. 684:6-16; R. 2197) (Taxpayers’ tax

5 (citing Republic of Argentina v. Weltover, Inc., 504 U.S. 607, 618 (1992); Hudson v. McMillan,
503 U.S. 1, 8-9 (1992); Ingraham v. Wright, 430 U.S. 651, 674 (1977); Abbott Labs. v. Portland
Retail Druggists Ass’n, Inc., 425 U.S. 1, 18 (1976); Indus. Ass’'n of San Francisco v. United States,
268 U.S. 64, 84 (1925)).

10



attorney testifying at the hearing that only 1% of property being used for an exempt purpose would
not constitute a bonafide use).

In the only reported South Carolina case addressing a tax exemption statute that did not
contain an explicit threshold use requirement, the Court held that “only a minimum use” for an
exempt purpose would not be sufficient to qualify for the exemption. Hercules Contractors &
Eng’rs, Inc. v. 8.C. Tax Comm’n, 280 S.C. 426,439,313 S.E.2d 300, 308 (Ct. App. 1984). In other
words, a de minimis use of property for an exempt purpose was not sufficient to qualify for the
relevant tax exemption. Yet, the Cooperative’s simply state that the Court cannot make the same
conclusion in this case because other provisions in Title 12 contain a modifier to the word “used.”
This argument is entirely illogical—as noted above, it is exactly because section 12-37-220(B)(10)
does not contain an explicit threshold use requirement that the de minimis principle applies. See,
e.g., Wisconsin Dep’t of Rev., 505 U.S. at 231 (stating that all statutes “absent contrary indication”
are deemed to accept the de minimis principle).

Additionally, the Cooperative’s argue that even if the Hercules Court read a de minimis
requirement into section [2-35-550(17) (1976), the Court cannot do so in this case because “the
General Assembly already imposed degree-of-use requirements in various exemptions” in section
12-37-220. (Cooperatives’ Br. 6). This argument completely ignores the fact that the relevant
statute in Hercules, section 12-35-550 (1976), involved another sales tax exemption that contained
a specific level of “use” required to receive the exemption. The statutory provision immediately
following the specific provision at issue in fercules exempted from sales tax “[t]he gross proceeds
of the sale of fuel for use exclusively in the curing of agricultural products.” S.C. Code Ann. § 12-
35-550(18) (1976) (emphasis added). Therefore, applying a de minimis use threshold to section
12-37-220(B)(10) is no different—in fact, it is completely consistent with—the Hercules Court’s

application of the de minimis use threshold to section 12-35-550(17) (1976).

11



Moreover, the Cooperatives argue that if property is capable of making rural telephone
service “available,” that propen); should be eligible for the exemption, no matter how the property
is actually used. ® This argument imposes words into the statute that simply are not there. There is
nothing in the text of section 12-37-220(B)(10) stating property that simply makes telephone
service available is exempt from taxation. Rather, the Exemption is available for the property that
is “used in providing rural telephone service.” S.C. Code Ann. § 12-37-220(B)(10) (emphasis
added). Therefore, even if a rural telephone cooperative’s property makes “rural telephone service”
available, it remains necessary to determine if, and to what extent, that property is actually used to
provide “rural telephone service.” If that property is only used in a de minimis amount to provide
“rural telephone service,” then it cannot be eligible for the Exemption.

Finally, the Cooperatives argue that even if an implicit de minimis threshold use
requirement exists within section 12-37-220(B), “the Administrative Law Court properly rejected
the Taxing Entities’ argument that rural telephone networks are used only to a de minimis extent
to provide telephone service.” (Cooperatives’ Br, 6). This statement is incorrect. Instead, the ALC
explicitly held that “the relative use of Taxpayer’s network for voice telephone service is declining
and is becoming more and more de minimis.” (Am. Order 67; R. 73) (emphasis in original). And,
“the evidence shows Taxpayers’ interconnected network is only incidentally used in providing

voice services.” (Am. Order 67; R. 73).

§ This argument is similar in nature to Taxpayers’ argument that the relative use of property to
provide rural service does not matter because that property is used to provide access to rural
telephone service. (See Taxpayers’ Resp. Br. 27). The Cooperatives’ argument is wrong for the
same reason. It imposes words into section 12-37-220(B)(10) that the General Assembly did not
use when enacting the Exemption. This “method” of interpretation is contrary to well-settled rules
of statutory interpretation. State v. Leopard, 349 S.C. 467, 471, 563 S.E.2d 342, 344 (Ct. App.
2002) (“[A] court cannot rewrite the statute and inject matters into it which are not in the
legislature’s language.”).

12



In this case, as in Hercules, it would be unreasonable to conclude that the General
Assembly intended only a de minimis use of a rural telephone cooperative’s property to provide
“rural telephone service” be sufficient to render that property eligible for a tax exemption. See
Hercules,280 S.C. at 439, 313 S.E.2d at 308. The Record shows that Taxpayers’ use their property
to provide “rural telephone service” in only a de minimis amount and is becoming “more and more
de minimis” each year. Therefore, the level at which Taxpayers’ use their property to provide “rural
telephone service” is not sufficient to qualify for the Exemption.

CONCLUSION

For these reasons, the Coopcrativés’ arguments must be rejected. The Exemption’s
meaning of “rural telephone service” must be limited to voice communication provided through
an unbroken physical connection as was intended by the General Assembly in 1978. And, any
property that is not used in more than a de minimis amount to provide “rural telephone service” as
compared to that property’s overall use to provide other broadband and wireless
telecommunications services, is not be eligible for the Exemption.
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Columbia, South Carolina
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Madison Felder, SC Bar # 100606

PARKER POE ADAMS & BERNSTEIN LLP
110 East Court Street, Suite 200

Greenville, South Carolina 29601

(864) 577-6362 / (864) 242-9888 (fax)
madisonfelder@parkerpoe.com

Attorneys for Appellants-Respondents

Of Counsel:

Michael E. Kozlarek, SC Bar #69330
KOZLAREK LAW LLC

Post Office Box 565

Greenville, South Carolina 29601
(864) 527-5941
michael@kozlareklaw.com



THE STATE OF SOUTH CAROLINA RBCBW

In the Court of Appeals
JUL 15 271
APPEAL FROM THE ADMINISTRATIVE LAW C o .
The Honorable Ralph King Anderson, III, Chief Administranmmg Appeals

Appellate Case No. 2020-000983
Trial Court Case No. 17-ALJ-17-0237-CC

Clarendon County, Florence County, Lee County, Sumter County, Williamsburg County,
Williamsburg County School District, Clarendon School District Two, Florence School District
One, Florence School District Three, Sumter County School District, Clarendon County Hospital
District, Lee County School District, and Clarendon School District

One.....ccnveune S emeene e stnnsuas e i A3 6 €44 SAE RS SR R AR RAE AR SRR R RRR DR SRR R AR S e Appellants-Respondents,

South Carolina Department of Revenue, Farmers Telephone Cooperative, Inc., FTC
Communications, LLC, and FTC Diversified Services, LLC, ......... rversevereeerrerarasras Respondents..

Of Which, Farmers Telephone Cooperative, Inc., FT'C Communications, LL.C and FTC
Diversified Services, LLC, are the Respondents-Appellants

PROOF OF SERVICE

The undersigned hereby certifies that on July 15, 2021, copies of Appellants-
Respondents’ Response to Amici Curiae Brief of Horry Telephone Cooperative, Inc.;
Palmetto Rural Telephone Cooperative, Inc; Sandhill Telephone Cooperative, Inc.; and
West Carolina Rural Telephone Cooperative, Inc. were served on all counsel of record via
email containing the above referenced document to counsels’ individual AIS email addresses
pursuant to SC Supreme Court COVID Order 2020-05-29-02 as follows:

Counsel for South Carolina Department of Revenue:
Jason P. Luther, Esquire
General Counsel for Litigation
PO Box 12265
Columbia, SC 29211-9979

Jason.Luther@dor.sc.gov
courtorders@dor.sc.gov



Counsel for Farmers Telephone Cooperative, Inc.,
FTC Communications, LLC, and FTC Diversified Services, LLC:

John C. von Lehe, Jr., Esquire Miles E. Coleman, Esquire

Bryson M. Geer, Esquire Nelson Mullins Riley & Scarborough, LLP
Nelson Mullins Riley & Scarborough, LLP 2 W. Washington St., 4" Floor

Liberty Center, Suite 600 Post Office Box 10084

151 Meeting Street Greenville, South Carolina 29601
Charleston, SC 29401 (864) 250-2300
john.vonlehe@nelsonmullins.com miles.coleman@nelsonmullins.com

bryson.geer@nelsonmullins.com

William E. Durant, Jr., Esquire

1170 Old West Liberty Street, Suite 1
Sumter, SC 29150
gdurant@legaloff.net

Counsel for Amici Curiae Horry Telephone Cooperative, Inc.; Palmetto Rural Telephone
Cooperative, Inc.; Sandhill Telephone Cooperative, Inc.; and West Carolina Rural Telephone
Coaperative

Bradley S. Wright, Esquire
Margaret M. Fox, Esquire
M. John Bowen, Jr., Esquire
Burr & Forman LLP
PO Box 11390
Columbia, South Carolina 29211
bwright@burr.com
pfox@burr.com
jbowen@burr.com

s/ Walter H. Cartin

Walter H. Cartin, SC Bar #78405

Katon E. Dawson, SC Bar #101167
PARKER POE ADAMS & BERSTEIN LLP
1221 Main Street, Suite 1100-(29201)

Post Office Box 1500

Columbia, South Carolina 29202

(803) 255-8000 / (803) 255-8017 (fax)
waltcartin@parkerpoe.com
katondawson@parkerpoe.com



July 15, 2021
Columbia South Carolina

Madison Felder, SC Bar # 100606

PARKER POE ADAMS & BERSTEIN LLP
110 East Court Street, Suite 200

Greenville, South Carolina 29601

(864) 577-6362 / (864) 242-9888 (fax)
madisonfelder@parkerpoe.com

Attorneys for Appellants-Respondents

Of Counsel:

Michael E. Kozlarek, SC Bar #69330
KOZLAREK LAW LLC

Post Office Box 565

Greenville, South Carolina 29601
(864) 527-5941
michael@kozlareklaw.com
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Parker Poe

Walter H. Cartin Atlanta, GA

Partner Charleston, SC

t: 803.253.6840 Charlotte, NC

f: 803.255.8017 Columbia, SC

waltcartin@parkerpoe.com Greenville, SC
Raleigh, NC
Spartanburg, SC
Washington, DC

July 15, 2021

ViA EMAIL @ CTAPPFILINGS@SCCOURTS.ORG AND U.S. MAIL RECEWE

The Honorable Jenny Abbott Kitchings 15
Clerk, South Carolina Court of Appeals JuL i

1220 Senate Street SC Court of Appeals

Columbia, South Carolina 29201

Re: Clarendon County, et al. vs. South Carolina Department of Revenue, et al,
Appeal from the Administrative Law Court
Docket No. 17-ALJ-17-0237-CC
Appellate Case No. 2020-000983

Dear Ms. Kitchings:

Enclosed please find the following regarding the above-referenced-case:

L. Appellants-Respondents® Response to Amici Curiae Brief of Horry Telephone
Cooperative, Inc; Palmetto Rural Telephone Cooperative, Inc.; Sandhill Telephone Cooperative, Inc.; and
West Carolina Rural Telephone Cooperative, Inc.; and

2. Proof of Service.

By copy of this correspondence, we are serving all counse! of record with a copy of the attached
documents. Should you have any questions regarding this matter, please do not hesitate to contact me.

ter H. Cartin

Enclosures

cc: Jason Luther, Esquire (via email)
John C. von Lehe, Jr, Esquire (via email)
Bryson M. Geer, Esquire (via email)
Miles E. Coleman, Esquire (via email)
William E. Durant, Jr., Esquire (via email)
Madison Felder, Esquire (via email)
Michael E. Kozlarek, Esquire (via email)
Bradley S. Wright, Esquire (via email)
Margaret M. Fox, Esquire (via email)
M. John Bowen, Jr. (via email)

Parker Poe Adams & Bernstein LLp  Attorneys and Counselors at Law 1221 Main Street  Suite 1100 Columbia, SC 29201
t803.255.8000 fB803.255.8017 www.parkerpoe.com
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1221 Man Street, Surte 1100
Columbia, SC 29201

The Honorable Jenny Abbats Kirchings
Clerk, South Carolina Court of Appeals
1220 Senate Stroes

Columbia, South Carofina 29201
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