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IN HER TESTIMONY THE INJURIES TC THE FINGERS AND THE
ARMS SHE SAID WERE DEFENSE WOUNDS. AGAIN, I SUBMIT,
THAT'S CONSISTENT WITH MR. MCSES'S TESTIMONY ABOUT THERE
BEING A STRUGGLE BETWEEN THE TWO OF THEM, AND BEING, TO
THE FINGERS AND ARMS, THAT HE PUNCHED DOWN ON HIM TO TRY
TO GET HIM TO DROP HIS WEAPON. SHE DID TESTIFY THAT
THERE WAS A SMALL AMOUNT OF COCAINE AND COCAINE
BYPRODUCT IN MR. LIVINGSTON'S SYSTEM, AGAIN CONSISTENT
WITH THE FACT THAT THIS WAS A DRUG HOUSE, THAT THERE
WERE DRUGS BEING USED THERE, DRUGS BEING SOLb THERE.
AND SHE DID TESTIFY THAT THAT COCAINE WAS USED CLOSE TO
THE TIME OF DEATH, SHE ALSO TESTIFIED AS TC THE
BLOCKAGES TO THE, BOTH LEFT AND RIGHT ARTERIES IN MR.
LIVINGSTON. AGAIN, ©SHE SAID THE LACERATION TO THE
FOREHEAD COULD HAVE BEEN FALLING FROM THE CHAIR OR
FALLING INTO A CHAIR. AGAIN, SHE HAD NO FIRST HAND
KNOWLEDGE ABOUT WHAT HAPPENED, SHE WAS SIMPLY DEALING
WITH THE BODY AFTER.
WE HAD A BRIEF TESTIMONY FROM LINDA
GAHNT. SﬁE BASICALLY PUTS MR. MOSES'S CAR AT MR.
CONNER'S HOUSE SOMEWHERE AROUND THREE O'CLOCK IN THE
MORNING, AGAIN CONSISTENT WITH NCT ONLY MR. MOSES BUT OF
MR. CONNER. WE'RE NOT DENYING HIS CAR WAS THERE, WE
WENT THERE.

NOW WE GET TO DR. MILLS'S TESTIMONY,

O
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THAT WAS THE DNA EXPERT. OKAY. AGAIN, I REMIND YOU
THAT SHE SAID SHE CAN TELL WHO LEFT DNA EVIDENCE BEHIND,
BUT NOT WHEN IT WAS LEFT. SHE TESTIFIED THAT SHE GOT
BLOOD STANDARDS FROM BOTH MR. LIVINGSTCN AND MR. MOSES,
AND THAT SHE EXAMINED THE KNIFE BLADE, IT WAS NEGATIVE
FOR ANY KIND OF BLOCD. SHE ALSO EXAMINED TEE EKNIFE
HANDLE, TEAT WAS POSITIVE FOR BLOCD, BUT IT WAS OF MORE
THAN ONE PERSON. THE VICTIM COULD NOT BE EXCLUDED, WHICH
MEANS IT COULD OR CCOULD NCT HAVE BEEN, BUT DEFINITELY,
MR. MOSES'S DNA WAS NOT THERE. YQOU HEARD HER TESTIMONY
THAT OF ALL THE EVIDENTIARY ITEMS THAT SHE LOOKED AT,
THERE WAS NO DNA FROM MR. MOSES. THE NEXT THING SHE
TESTIFIED ABOUT WAS THE LIGHT SWITCH. AGAIN, THAT WAS
POSITIVE FOR BLOOD. WHEN THEY DID THE DNA ANALYSIS IT
CONSISTED OF A MIXTURE, THE MAJOR CONTRIBUTOR TO THAT
MIXTURE BEING AN UNIDENTIFIED MALE, AGAIN, NOT MR.
MOSES. SHE ALSO TESTIFIED THAT SHE ANALYZED THE SWABS
THAT WERE TAKEN FROM MR. MOSES'S VEHICLE. SHE TOLD YOU
THAT SHE COULDN'T GET A PROFILE FROM WHAT THEY HAD
SUPPLIED HER WITH, BUT NOT ONLY THAT, SHE CCULDN'T EVEN
TELL IF IT WAS BLOOD. SO, THERE'S NO EVIDENCE THERE WAS
ANY BILOOD, WHICH THE STATE OBVIQUSLY IS TRYING TO INFER,
THERE'S NO EVIDENCE OF THAT, LADIES AND GENTLEMEN. AS
TO THE JEAN SHORTS, YES, MR. LIVINGSTON'S DNA WAS ON

THCSE SHORTS., IT IS CONSISTENT WITH MR, MOSES'S STORY
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THAT THERE WAS A STRUGGLE BETWEEN THE TWO OF THEM, AND
THAT'S HOW THE BLOOD GOT THERE.
THE NEXT WITNESS TO TESTIFY WAS
OFFICER SHUMPERT. HE IS THE ONE YOU WILL REMEMBER WHO
BROUGHT MR. MOSES FROM HIS PLACE OF EMPLOYMENT AT SOUTH
CAROLINA STATE TO TEE LAW ENFORCEMENT COMPLEX FOR
QUESTIONING. AT FIRST, HIS TESTIMONY WAS AT FIRST MR.
MOSES SAID HE DIDN'T KNCOW ANYTHING ABOUT ANYTHING. MR.
MOSES TOLD YOU, AT THAT POINT IN TIME HE DIDN'T EVEN
KNOW WHY HE WAS PICKED UP FOR QUESTIONING. WHAT WAS HE
GOING TO TELL THEM? OFFICER SHUMPERT IS THE ONE THAT
FOUND THE JEANS. AGAIN, MR. MOSES ADMITS THAT THOSE
JEANS WERE HIS, HE ADMITS HE PUT THEM THERE. YOU HEARD
HIM ON THE STAND, THERE'S NO SURPRISE THERE. HE'S ALSO
THE ONE THAT, ALONG WITH OFFICER RODRIGUEZ, INTERVIEWED
HIM THE NEXT DAY. BUT AGAIN I REMIND YOU, OFFICER
SHUMPERT HAD ABSCLUTELY NO FIRST HAND XKNOWLEDGE ABOUT
WHAT HAPPENED THAT NIGHT. HE DOESN'T KNOW WHAT WENT ON
IN THAT TRAILER ON THAT SEPTEMBER NIGHT.
NEXT WAS OFFICER RODRIGUEZ. JHE
TESTIFIED TO YOU THAT HE WAS PRESENT WHEN THE, WHEN MR.
MOSES GAVE HIS WRITTEN STATEMENT. IN FACT, HE SAID THAT
THE DEFENDANT WANTED HIM TO WRITE IT. NOT ONLY THAT,
THAT MR. MOSES RATHER THAT HE WROTE IT. DOES THAT MAKES

SENSE, LADIES AND GENTLEMEN? YOU HEARD THE TESTIMONY,

on

op
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MR. MOSES WAS BROUGHT TO OFFICER RODRIGUEZ IN CHAINS AND
A BELL CHAIN WITH A BLACK BOX. IT WOULD BE DARN NEAR
IMPOSSIBLE TO PHYSICALLY WRITE A STATEMENT UNDER THOSE
CONDITIONS. YOU JUST CAN'T DO IT. RATHER HE WROTE IT,
I SUBMIT TO YOU IT WASN'T MUCH OF A CHOICE, HE WAS NOT
ABLE PHYSICALLY TO WRITE IT, RODRIGUEZ HAD TO WRITE IT
FOR HIM. OFFICER RODRIGUEZ SAID THAT HE DIDN'T NOTICE
ANY INJURIES FROM POTENTIALLY A DOG ATTACKING HIM.
THERE'S NO TESTIMONY THAT EE BOTHERED TO LOOK EITHER,
AND AT THAT POINT IN TIME MR. MOSES WOULD HAVE HAD PANTS
ON. HIS TESTIMONY WAS THAT THE DOG WAS TRYING TO BITE
HIS FEET AND HIS LEGS, AND THAT'S WHERE HE WAS
SCRATCHED. OFFICER RODRIGUEZ TESTIFIED TO YOU THAT HE
DID NOT CHANGE ANY WORDS, THAT HE WROTE DOWN EXACTLY
WHAT MR. MOSES TOLD HIM. I ASK YOU TO LOOK AT THAT
STATEMENT AND TO LOOK AT HOW IT IS PHRASED, ESPECIALLY
THE VERY LAST OF THE STATEMENT WHERE IT SAYS ABOUT A
BROWN IN COLOR STICK. I SUBMIT TO YOU, LADIES AND
GENTLEMEN, NORMAIL PEOPLE DON'T TALK THAT WAY. IT'S A
BROWN STICK, IT'S A TAN STICK, IT'S NOT A BROWN IN COLOR
STICK, THAT'S COP SPEAK, THAT'S HOW THEY WRITE THEIR
REPORTS, AND THE GIST OF WHAT MR. MOSES TOLD HIM MAY BE
IN THAT STATEMENT, BUT IT IS NOT A VERBATIM RENDERING OF
WHAT MR. MOSES TOLD HIM. OFFICER RCDRIGUEZ ADMITTED TO

YOU THAT THEY HAD THE ABILITY TO RECORD WHAT WAS GOING
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ON WHEN MR. MOSES GAVE HIS STATEMENT, BUT THEY DIDN'T.
IT WOULD HAVE BEEN VERY EASY TO JUST GET A TAPE RECORDER
OR A VIDECG CAMERA, SLAP IT ON, AND THERE WOULD BE NO
QUESTION AS TO EXACTLY WHAT WAS SAID, BUT THEY DIDN'T DO
THAT. HE ALSO TESTIFIED THAT MR. —-- HE DIDN'T REMEMBER
MR. MOSES BEING IN LEG IRONS OR CUFr¥S. DOES THAT MAKE
SENSE, LADIES AND GENTLEMEN? WE'VE GOT A MAN THAT'S
ACCUSED OF MURDER AND THEY'RE GOING TQ TRANSPORT HIM
FROM ONE PLACE TO THE OTHER UNCHAINED AND UNSHACKLED?
IT DOESN'T MAKE ANY SENSE. HE ALSO TESTIFIED THAT HE
WAS NOT SURE WHETHER OR NOT MR. MOSES HAD PUT ON WEIGHT
SINCE HE WAS ARRESTED BY IN 0O-SIX. MR. MOSES HAS
SUBMITTED TC YOU THAT HE'S GAINED A CONSIDERABLE AMOUNT
OF WEIGHT IN THE LAST TWO YEARS. HE IS NOT PHYSICALLY
THE SAME PERSON THAT HE WAS IN SEPTEMBER, TWO THOUSAND
AND S5IX. AGAIN, OFFICER RODRIGUEZ HAD NO FIRST HAND
KNOWLEDGE OF WHAT WENT ON THAT NIGHT IN SEPTEMBER OF O-
SIX.
Wk, WE WOULD SUBMIT TO YOU THAT THE
STATEMENT THAT MR. MOSES GAVE TO A LARGE EXTENT WAS HIM
TRUTHFULLY TRYING TO TELL WEAT WENT ON. I WOULD ASK YOU
TO TAKE THAT STATEMENT WITHIN CONTEXT, HOWEVER, AND TO
PUT THAT TOGETHER WITH THE TESTIMONY THAT HE GAVE YOU ON
THE STAND. HE TOLD YOU WHAT HAPPENED THAT NIGHT.

UNFORTUNATELY, HE IS THE ONLY ONE THAT CAN TELL YOU WHAT

on

On
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HAPPENED THAT NIGHT. HE TESTIFIED TO YOU THAT HE DID
NOT SEE YVETTE GIVE MR. LIVINGSTON MR, ROBINSON'S KEYS
OR MONEY. TO HIS EKNOWLEDGE THAT EXCHANGE NEVER TOOK
PLACE. HE ADMITTED THAT HE HAD HAD NO PROBLEM, OR NO
MAJOR PROBLEM WITH THAT ROTTWEILER DOG BEFORE, BUT HE
AT50 SAID THAT USUALLY WHEN HE WENT OVER THERE HE STAYED
VERY BRIEFLY, HE WAS IN AND OUT, THE COUPLE OF TIMES
THAT THE DOG HAD BEEN CHAINED UP CQUTSIDE HE DID BARK
VIGOROUSLY AT HIM, AND THAT DCG HAD NEVER BEEN COMMANDED
BEFORE TO ATTACK HIM. THIS WAS THE FIRST TIME THAT THAT
HAD HAPPENED. MR. MOSES TCLD YOU THAT HE WAS WAITING ON
GEORGE. GEORGE DIDN'T COME, AT THAT POINT, AFTER
YVETTE LINGUARD LEAVES, THE CONVERSATION TURNS TO DRUGS,
AND I WILL TELL YOU THAT, I'M NOT HERE TO TELL YOU THAT
MR. MOSES IS A SAINT. HE SAT ON THAT STAND, HE TOLD YOU
THAT HE'S INVOLVED IN SOME DRUG ACTIVITY, BUT AS WAS
PRETTY MUCH THE PECPLE AT THAT HOUSE. I WOULD ASK YCU
TO UNDERSTAND THAT BLECAUSE HE MIGHT DC DRUGS, THAT DOES
NOT MEAN HE COMMITTED A MURDER. THERE'S NC TESTIMONY
FROM ANYBODY THAT THERE WAS ANY KIND CF BAD BLOOD OR
ANIMOSITY BETWEEN MR. LIVINGSTON CR MR. MOSES THAT WOULD
PROVOKE, YCOU KNOW, HE DIDN'T GO THERE WITH THE INTENT TO
HARM MR. LIVINGSTON. IT WAS MR. LIVINGSTON WHO PICKED
UP THE STICK FIRST AND STRUCK MR. MOSES. MR. MOSES

ADMITTED TO YOU THAT AT SCME POINT IN THE KITCHEN HE SAW
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A KNIFE, HE GRABBED IT BECAUSE HE WAS TRYING TC DEFEND
HIMSELF AGAINST NOT ONLY MR. LIVINGSTON ARMED WITH THAT
STICK, BUT WITH A LARGE ROTTWEILER DOG THAT WAS BEING
TOLD TO ATTACK HIM. MR. MOSES TOLD YOU HE WAS SWINGING,
JUST KIND OF FLAILING AWAY TRYING TO KEEP BOTH THE DOG
AND MR. LIVINGSTON AWAY FROM HIM. HE TESTIFIED TO YOU
THAT IN, IN, DURING THAT SCUFFLE HE FELL OVER -- TEE
BOTH OF THEM FELL OVER TABLES AND CHAIRS, THAT'S
CONSISTENT WITH THE PIECES THAT YOU WILL SEE, ALSO
CONSISTENT WITH THERE NOT BEING ANY FINGERPRINTS OR ANY
KIND OF DNA EVIDENCE ON THEM. MR. MOSES TOLD YOU HE
DIDN'T KNOW IF HE HAD INJURED THE DOG. HE WASN'T
STICKING ARQUND TO TRY TO CHECK THE DOG FOR INJURIES, HE
WAS TRYING AT THAT POINT TO KEEP THE DOG FROM HURTING
HIM AND TO GET OUT OF THERE. AS MR. MOSES SAID, MR.
LIVINGSTON WAS TELLING THAT DOG TO KILL ME. MR. MOSES'S
TESTIMONY ALSO WAS THAT WHEN MR. LIVINGSTON DECIDED THAT
THE TRADE THAT THEY HAD COME TO AN AGREEMENT ABOUT, THAT
HE DECIDED THAT THAT WAS NOT FAIR, THAT HE EVEN OFFERED
TO TRY TO AFPPEASE MR. LIVINGSTON BY TRYING TO GIVE HIM
SOME MONEY. HIS TESTIMONY WAS THAT THAT WAS NOT WHAT
MR. LIVINGSTON WANTED, HE WANTED MORE CRACK CCCAINE. HE
KNOCKED THAT LITTLE BIT OF MONEY OUT OF MR. MOSES'S
HAND. THE MONEY, I SUBMIT TO YOU, THAT MR. MOSES PICKED

UP AS HE SAID BY THE DOOR, OR TOWARD THE, IN THE

~
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KITCHEN, ON THE KITCHEN FLOOR, WAS HIS OWN MONEY. IT WAS
THE MONEY THAT MR. LIVINGSTON DIDN'T WANT IN LIEU OF, HE
WANTED MORE CRACK COCAINE. NOW, HE ADMITTED TC YOU THAT
HE WENT TO MR. CONNER'S THAT NIGHT. HE EVEN ADMITTED TO
YOU TO USING THE PHRASE TO MR, CONNER THAT HE WAS GOING
ON A MISSION. YEAH, HE WAS GOING TO THE CAR WASH
BECAUSE HE COULDN'T, HE WAS TRYING TO ASSESS HIS CUTS
AND SCRAPES AND BRUISES AND THE EXTENT OF HIS CLOTHING,
AND HE WENT TO THE CAR WASH WHERE THEERE WAS BETTER
LIGHTING SO HE COULD SEE WHAT WAS GOING ON. AS MR.
CONNER'S TESTIMONY WAS, HE CAME BACK A VERY SHCRT TIME
LATER,
AGATIN, I TOLD YOU ON EARLIER THIS
WEEK THAT THIS IS A TRAGEDY FOR MR. LIVINGSTON'S FAMILY,
WE DC NOT DIMINISH THE LOSS. BUT I DON'T, AGAIN, YOQU
MUST TAKE THINGS IN CONTEXT. I BELIEVE THE STATE IS
GOING TO USE ONE OF THE STATEMENTS THAT MR. MOSES MADE
WHEN HE SAID HE WAS NOT CONCERNED WITH HOW BAD I HURT
HIM, I WAS JUST SCARED. I DON'T BELIEVE THAT THAT
EQUATES INTQ, HE DIDN'T CARE IF MR. LIVINGSTON WAS HURT,
IT WAS TAKEN IN CONTEXT, THEY WERE HAVING A STRUGGLE, HE
WAS TRYING TO GET AWAY FROM MR. LIVINGSTON AND A HUGE
DOG, AND IT WAS NOT, HE WAS NOT AT THAT POINT IN TIME
ABLE TO ASSESS, IT WAS TOO MUCH GOING ON, HE WASN'T

GOING TO ASSESS MR. LIVINGSTCON'S INJURIES. HE WASN'T
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INDIFFERENT, HE WAS JUST TRYING TC GET OUT OF THERE.
AGAIN, MR. MOSES ADMITTED TO LEAVING THE SEORTS, HE TOLD
YOU THERE WAS NO TRASH CAN, HE STUCK THEM IN THE BRICK.
IF HE WAS TRYING TO, QUOTE, QUOTE, HIDE EVIDENCE, THERE
CERTAINLY CQULD HAVE BEEN A BETTER WAY OR A MORE
CONCEALED PLACE. OFFICER SHUMPERT, EXCUSE ME, COMES,
AND OFFICER GREEN, THEY COME TO THE HOUSE AND SHUMPERT
SEE IT AFTER A CURSORY INSPECTION INSIDE THE HOUSE, AND
WHEN HE COMES QUTSIDE HE SEES THEM TUCKED IN THE BRICK.
IT'S NOT LIKE THEY WERE HIDDEN. IF HE WAS REALLY TRYING
TO HIDE EVIDENCE HE CCULD HAVE CCME UP WITH A MORE
CREATIVE WAY AND SOMETHING THAT WOULDN'T HAVE BEEN SO
EASTILY FOUND.
AGAIN, I WOULD ASK YOU TO LOOK AT
THE STATEMENT. IT IS SIMILAR TO HIS TESTIMONY, BUT
AGAIN, YOU HAVE TO TAKE THAT IN CONTEXT. MR. MOSES'S
TESTIMONY WAS THAT HE DID NOT TAKE FIFTY DOLLARS IN A
PLASTIC BAGGIE, HE TOOK THE MONEY THAT WAS KNOCKED OUT
OF HIS HAND THAT HE TRIED TC OFFER TO MR. LIVINGSTON.
HIS TESTIMONY WAS HE HAD NO INTENTION OF STABBING MR.
LIVINGSTON, HE WAS TRYING TO KEEP HIM AWAY. HE HAD NO
INTENTION OF BEATING MR. LIVINGSTON, MR. LIVINGSTON WAS
HOLDING ONTO HIS LEG, TELLING THE DOG TO KILL HIM, HE
WAS SIMPLY TRYING TO DEFEND HIMSELE, TRYING TOC WARD OFF

THAT ATTACK.

O
D
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WE SUBMIT TO YOU THAT THERE IS NO
EVIDENCE OF ARMED ROBBERY IN THIS CASE. THERE'S NO
EVIDENCE THAT HE TOCK ANY PROPERTY OF MR. LIVINGSTON,
THERE IS NO EVIDENCE THAT HE WAS EVEN ARMED AT THE TIME,
IF THEY'RE GOING TO ARGUE THE MCNEY, IF HE WAS EVEN
ARMED AT THAT TIME WITH ANYTHING., AND CERTAINLY, NOT
THE EKNIFE, THE KNIFE HAD BEEN KNOCKED OUT OF HIS HAND
EARLIER. IT SIMPLY DOES NOT MEET THE ELEMENTS OF ARMED
ROBBERY.
AS TO THE MURDER, WE SUBMIT TO YOU
THAT HE DID NOT, THAT MR. LIVINGSTON DID NOT DIE OF
MURDER AT MR. MOSES'S HAND. THERE WAS NO MALICE
AFORETHOUGHT, THERE WAS NO BAD BLCOD, MR. MOSES GOT IN
A SITUATION WHEN MR. LIVINGSTCON ATTACKED HIM FIRST, HE
DEFENDED HIMSELEF. HE DID NCT BRING ON THE DIFFICULTY,
HE WAS AFRAID FOR HIS LIFE. THERE IS A ROTTWEILER WITH
A MAN TELLING THAT ROTTWEILER, WHO DCES WHAT HE DOES ON
COMMAND, TELLING HIM TG KILL OR TC, YES, TO KILL MR.
MOSES. HE DEFENDED HIMSELFE THE ONiY WAY HE EKNEW HOW.
HE TRIED TO GET TC THE DCCR, YCOU'VE HEARD THE TESTIMONY,
HE USED THE CHAIRS TO TRY TC KEEP THEM BACK AS HE GOT
QUT OF THERE. HE GOT AWAY FROM THERE AS QUICKLY AS HE
COULD, EE RETREATED AS QUICKLY A5 HE CQULD. THAT WAS
THE ONLY WAY HE KNEW. I SUBMIT TO YOU, LADIES AND

GENTLEMEN, THAT ANY REASCNABLE PERSON WOULD HAVE BEEN
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AFRAID OF THAT ROTTWEILER DOG.
MR. MOSES STILL SITS HERE AN
INNOCENT MAN UNTIL AND UNLESS WHEN Y'ALL GO BACK AND
REVIEW ALL THE TESTIMONY, ALL OF YOU AGREE THAT THE
STATE HAS MET ITS BURDEN, THEN HE REMAINS AN INNOCENT
MAN. I APPRECIATE YOU WAITING TODAY AND UNDERSTANDING
THE BIG PICTURE. NOW YOU'VE HAD THE BIG PICTURE. T
SUBMIT TO YOU THAT THE STATE HAS NOT MET THEIR BURDEN OF
PROOF, MR. MOSES SIMPLY ACTED IN SELF DEFENSE. IT IS A
TRAGEDY THAT MR. LIVINGSTON IS NOT HERE, BUT MR. MOSES
DID NOT MURDER MR. LIVINGSTON. HE ACTED IN SELF DEFENSE,
HE DEFENDED HIMSELF AND THEN LEFT THE PREMISES. WE ASK
YOU TO RETURN A VERDICT THAT SPEAKS THE TRUTH. WE THINK,
WE SUBMIT TO ¥YOU THAT WHEN YOU REVIEW ALL THE EVIDENCE,
WHEN YOU LOOK AT EVERYTHING TOGETHER, THAT YOU WILL FIND
A VERDICT THAT SPEAKS THE TRUTH. MR. MOSES IS NOT GUILTY
OF ARMED ROBBERY AND HE'S NOT GUILTY OF MURDER,
THANK YQU.

THE COURT: THANK YOU, MATAM.

MR. SORENSON.

SOLICITOR SORENSON: MAY IT PLEASE

THE COURT.
FINAL CLOSING ARGUMENT BY SOLICITOR SORENSON
LADIES AND GENTLEMEN, A MAN'S HOME

IS OFTEN SAID AS HIS CASTLE. IT SHOULD BE THE ONE PLACE

n

—
—
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THAT WE ALL SHOULD BE ABLE TO FEEL SAFE FROM ALL THE
EVILS IN THE OUTSIDE WORLD. SEPTEMBER TWENTY-NINTH, TWO
THOUSAND AND SIX, FIFTY-SEVEN YEAR OLD HARRY LIVINGSTON
MET SOME OF THOSE EVILS INSIDE THE WALLS OF HIS CASTLE.
HE WAS LEFT TO DIE ON HIS KITCHEN FLOOR, BEAT ABQUT THE
HEAD MULTIPLE TIMES, OVER SIX TIMES HE WAS STRUCK IN THE
HEAD, STABBED FOUR TIMES, STRUCK IN HIS UPPER CHEST,
STRUCK ABOUT HIS ARMS, DEFENSIVE WOUNDS AROUT HIS HANDS,
ARMS AND WRISTS, LEFT TO DIE ON THAT KITCHEN FLOCR BY
THAT MAN, GEORGE MOSES. BUT WE'RE SUPPOSED TO BELIEVE,
LADIES AND GENTLEMEN, THAT HE DIDN'T HURT HIM THAT BAD,
THAT HE DIDN'T HURT HIM THAT BAD, WE JUST GOT IN A
LITTLE FIGHT, WE JUST GOT IN A LITTLE FIGHT. LADIES AND
GENTLEMEN, HE BRUTALLY BEAT HARRY LIVINGSTON AND LEFT
HIM TO DIE ON THAT KITCHEN FLOOR.

NOW, I WANT TO TALK TO YOU, LADIES
AND GENTLEMEN, AND THE WAY I WOULD LIKE TO DO IT IS KIND
OF BREAK IT INTO TWO PARTS. I WANT TO TALK TG YOU
INITIALLY ABOUT THE FACTS THAT I SUBMIT TO YOU CONVICT
GEORGE MOSES BEYOND ANY DOUBT, BEYOND ANY DOUBT,
NOTWITHSTANDING EVEN ANY OF THE STATEMENTS THAT HE HAS
GIVEN. THEN I WANT TO COME BACK AND TALK TO YOU A
LITTLE BIT ABOUT HOW INCREDIBLE HIS STORIES THAT HE HAS
GIVEN NOT ONLY TO LAW ENFORCEMENT BUT TO YOU IN THIS

COURTRCCM ARE.




» 1-800-631-6989 « www pengad.com

PENGAD

LASER BOND FORM A

10

11

12

13

14

15

1¢

17

18

19

20

21

22

23

24

25

513

WHAT I WANT TO DO IS, I'LL JUST KIND

OF START OFF BY TALKING ABOUT A KIND OF A LITTLE TIME
LINE. WE'LL START AT TWO:THIRTY IN THE MORNING OR SO,
OR A LITTLE BEFORE TWO:THIRTY IN THE MORNING, AT [l
B U TVAN. WE'VE PATRICIA OWENS COMES TO PICK
UP HER NIECE, YVETTE LINGUARD. REMEMBER, WHEN THEY
LEAVE, THEY LEAVE THAT MAN, GEORGE MOSES, AND THE
VICTIM, NOBCDY ELSE THERE. BUT LET ME ASK YOU THIS,
LADIES AND GENTLEMEN, YOU KNOW, HE TESTIFIED, AND I'M
GOING TO PROBABLY TALK A LITTLE BIT ABOUT HIS TESTIMONY,
KIND OF MIXED IN HERE, HE TESTIFIED THAT HE HAD BEEN TO
THAT TRAILER OVER A HUNDRED TIMES, OVER A HUNDRED TIMES,
BUT NEVER STAYED MORE THAN A COUPLE OF MINUTES, NEVER
STAYED FOR MORE THAN A COUPLE OF MINUTES. HE WENT THERE
TO BUY DRUGS, HE DIDN'T GO THERE TO SOCIALIZE. WHAT
MADE THIS NIGHT DIFFERENT? WHAT MADE THIS NIGHT, THIS
EARLY MORNING DIFFERENT? HE WANTS YOU TO BELIEVE THAT
THEY TOLD HIM -- THAT HE WENT TO THAT TRAILER LOOKING
FOR GEORGE ROBINSON AND THAT THEY TOLD HIM THAT HE'LL BE
RIGHT BACK, AND THAT'S THE REASON HE HUNG AROUND, THAT'S
THE REASON HE HUNG AROUND. WELL, THAT DOESN'T MAKE
SENSE, LADIES AND GENTLEMEN, BECAUSE THEY KNEW THAT
GEORGE RCBINSON WAS IN JAIL. HE WASN'T COMING RIGHT
BACK, HE WASN'T COMING RIGHT BACK. S0, IF HE GOES OVER

THERE FOR THE PURPOSE OF BUYING DRUGS WHY IS HE STILL

(€]
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THERE? BECAUSE HE'S UP TO NO GOOD, THAT'S WHY HE'S
STILL THERE. IF HE WAS THERE TO BUY DRUGS HE WOULD HAVE
BOUGHT DRUGS AND BEEN CUT OF THERE LONG BEFORE PATRICIA
CWENS CAME BACK TO PICK UP YVETTE. WHAT HE WAS DOING
WAS WAITING FOR THEM TO LEAVE, WAITING FOR THEM TO
LEAVE, BECAUSE THE THING, LADIES AND GENTLEMEN, ABOUT
VIOLENT CRIMES, ARMED ROBBERIES, HOMICIDES, RAPES,
BURGLARIES, THINGS LIKE THAT, PEOPLE DON'T DO THEM QUT
IN BROAD DAYLIGHT IN FRONT OF WITNESSFES. THEY'RE CRIMES
OF ISOLATION, THE THINGS THAT PEOPLE DO WHEN NO ONE CAN
SEE THEM. THAT'S WHAT HE WAITED FOR. IF YOU NOTICE,
ACCORDING TC HIS TESTIMONY THE WHOLE ALTERCATION THAT
CCCURRED HAPPENED RIGHT AFTER YVETTE AND PATRICIA -- I
MEAN, HE HAD BEEN THERE FOR FORTY-FIVE MINUTES ACCORDING
TO HIS TESTIMONY, AND I THINK A LITTLE LONGER THAN THAT
ACCORDING YVETTE. BUT SUDDENLY THIS ALTERCATION OCCURS
THE MINUTE THEY LEAVE., THAT'S BECAUSE HE NOW KNCWS
THERE ARE NO WITNESSES TQO WHAT BAFPPENED, AND I'M GCING
TO TALK TO YOU ABOUT WHY THAT'S SIGNIFICANT IN A MINUTE.
BUT THEY LEAVE AT ABOUT TWO:THIRTY IN THE MORNING.
ALRIGHT, AND HERE, IT'S SUCH A MINOCR DETATL, BUT I
SUBMIT TO YOU IT'S THE WITNESS AND THE PIECE OF EVIDENCE
THAT ENDED UP CHANGING THE WHOLE COURSE OF WHAT HE HAD
TO COME UP WITH IN HIS MIND TO TRY TO EXPLAIN WHAT

HAPPENED IN THAT TRAILER. LINDA GAHNI, OKAY, HIS FORMER
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GIRLFRIEND, DRIVING HOME THAT NIGHT ABOUT THREE O'CLOCK
OR S0 IN THE MORNING, SEES HIS CAR AT JEFFREY CONNER'S
HOUSE. THAT LITTLE PIECE OF EVIDENCE THAT ALMOST DIDN'T
EVEN MAKE IT TO THE SHERIFF'S OFFICE. IF IT WASN'T FOR
THE FACT THAT SHE TAGGED ALONG WITH HER SISTER WHEN SHE
WAS GOING IN THERE TO GIVE A STATEMENT, THE SHERIFF'S
OFFICE MAY NEVER HAVE LEARNED ABOUT THAT. HE WAS
COUNTING ON THAT THAT NIGHT. THAT'S WHY HE WENT TO
JEFFREY CONNER'S HOUSE, HIS BUDDY, HIS SMOKING BUDDY,
HIS DOPING BUDDY. HE KNEW JEFFREY CONNER WASN'T GOING
TO CALL THE POLICE ON HIM. BUT I SUBMIT TO YOU, HE
THOUGHT HE WAS SAFE WHEN HE WAS HIDING THOSE BLOODY
SHORTS BACK ON THAT BACK PORCH AT THREE, THREE:THIRTY IN
THE MORNING. I SUBMIT TO YCU, AND I'M GOING TO TALK TO
YOU ABCUT THIS IN A LITTLE WHILE, BUT WHEN HE WAS
ARRESTED LATER CN THAT MCRNING, HE INITIALLY TELLS THEM,
I DON'T KNOW WHAT YOU'RE TALKING ABCUT, HE STILL THOUGHT
HE WAS OKAY. AT THAT POINT IN TIME THE ONLY THING HE
THINKS IS OUT THERE, HE KNOWS THERE'S A WITNESS THAT PUT
ME AT THE TRAILER, BUT I MEAN, IT DOESN'T PUT ME DOING
ANYTHING. THEY'RE NOT GOING TO FIND THE BLOODY CLOTHES
BECAUSE THERE'S ABSOLUTELY NO REASON FOR THE POLICE TO
KNOW ABOUT JEFFREY CONNER'S HOUSE, BUT FOR THAT LITTLE
MINUTE DETAIIL THAT HE DIDN'T KNOW ABOUT, THAT HIS EX-

GIRLFRIEND HAPPENED TO SEE HIS CAR THAT NIGHT AND JUST
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HAPPENED, I MEAN, AGAIN, JUST A STROKE OF LUCK, THE
THINGS END UP TURNING THE COURSE OF AN INVESTIGATION.
LET ME TALK ABOUT JEFFREY CONNER.
AS T SAID, YOU KNOW, I MEAN, HE, HE DIDN'T WORRY ABOUT
BIM CALLING THE POLICE ON HIM. OBVIOUSLY, WHEN THE
POLICE SHOWED UP AT JEFFREY'S HCOUSE, I MEAN, HE, YOCU
KNCW, HE HAD TC TELL ON EIS BUDDY THEN, I MEAN, THAT HE
HAD BEEN BY THERE THE NIGHT BEFCRE, BECAUSE HE'S GCT A
PAIR OF BLOODY SHORTS FROM A HOMICIDE SITTING STUFFED IN
HIS BACK PORCH. OKAY. AND THE THING ABCUT THIS, YOU
KNOW, MS., HINDS TALKS ABOUT, YOU KNOW, THAT WELL, I
MEAN, EHE WASN'T TRYING TO HIDE THEM, YOU KNOW, JUST
THERE WAS NO TRASH CAN SO HE DIDN'T WANT TO LEAVE THEM
LYING AROUND. REMEMBER, THIS IS THE HOUSE THAT THERE'S
NO ELECTRICITY, IT'S TEREE SOMETHING THE MORNING, I
MEAN, THAT'S A PRETTY GOCD JOB FINDING WHERE HE POT
THEM. I MEAN, THAT'S HIDING THEM, LADIES AND GENTLEMEN.
YET AGAIN, ON THE BACK PORCH OF THE HOUSE THAT'S GOT
ABSOLUTELY NO CONNECTION TC THE HOMICIDE. THEY 'RE
TRYING TO TELL YOU THAT HE WASN'T TRYING TO HIDE THOSE
BLOOD SHORTS. BUT WHAT DOES MR. CONNER TELLS US, YOU
KNOW, THAT HAPPENED AT THREE OR SO IN THE MORNING?
ALRIGHT. HE COMES BY, SEES HIM THE FIRST TIME A LITTLE
AFTER THREE, AROUND THREE O'CLOCEK, GOING ON A MISSION,

GOING ON A MISSION. NOW, I DON'T THINK THAT'S WHEN HE
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WENT BACK AND KILLED TEE VICTIM, HEE HAD ALREADY KILLED
HIM BY THAT POINT IN TIME. OKAY. I DON'T KNOW IF HE
WAS GOING TO BUY DRUGS WITH THE MONEY HE HAD STOLEN, I
MEAN, I DON'T BELIEVE THAT HE'S GOING DOWN THERE TO
CHECK OUT HIS CLOTHING AT THE CAR WASH DOWN THE STREET.
YOU KNWNOW, IF THAT WAS HIS CONCERN, IF THAT WAS HIS
CONCERN THAT MORNING, THAT I NEED TO GET THIS BLOODY
CLOTHES OFF OF ME, I MEAN, I NEED TQ WASH UP, I NEED TO
CLEAN UP, WHY WOULD YOU DRIVE TC A HOUSE WHERE YOU KNOW
THERE'S NO ELECTRICITY, AND YOU KNOW THERE'S NO RUNNING
WATER? THAT MAKES NO SENSE, YOU GO RIGHT TC THE CAR
WASH OR YOU GO HOME. YOU KNOW, IF YOU FELT YOU DIDN'T
DO ANYTHING WRONG YOU GO HOME, PUT YOUR CLOTHES IN THE
WASHING MACHINE, WHAT MOST PEOPLE NORMALLY DO WITH THEIR
DIRTY CLOTHES, INSTEAD OF HIDING THEM AND BURNING THEM.
THEN HE COMES BACK, THEN HE COMES BACK, GOES RIGHT TO
THE BACK, AND I SUBMIT TO YOU, THAT'S WHEN HE HIDES
THESE IN THERE, THAT'S WHEN HE HIDES THESE IN THERE, BUT
HE SMART ENOUGH TO KNOW, THAT, YOU KNOW, JUST IN CASE
THEY GET FOUND AT SOME POINT IN TIME, YOU KNOW, I CAN'T
BE LEAVING, I CAN'T BE LEAVING MY PAY STUB IN THE
POCKET. 50, HE TAKES THAT OUT, AND THAT SHOWS THAT
HE'S, I MEAN, HE'S, THE WHEELS ARE TURNING UP HERE A
LITTLE BIT. HE TAKES THAT OUT, MAKES THE MISTAKE OF

LEAVING IT SITTING AT JEFFREY CONNER'S ON HIS TABLE,
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THOUGH, AFTER THEY HAD GOT DONE SMOKING, SMOKING THEIR
COOLIES, BUOT HOW IS HE ACTING, HOW DOES JEFFREY CONNER
SAY THE DEFENDANT IS ACTING? THAT HE'S QUIET, PARANOID
ACTING. I SUBMIT TO YOU, YOU KNOW, THAT'S PRETTY
REASCNABLE FOR SOMEBODY THAT JUST BRUTALLY BEAT THE
DAYLIGHTS CUT OI' SOMEBODY AND LEFT THEM TO DIE ON THEIR
KITCEEN FLOOR. YOU KNOW, HEHE SHOULD BE PRETTY PARANOID
ACTING AT THAT PCINT IN TIME. YQU KNCW, THE ADRENALIN
RUSH HAD STARTED TO WEAR OFF.
BUT WHO DO WE HEAR FROM NEXT? MR.
BOWMAN, ABOUT TFIVE:THIRTY IN THE MORNING. WE KNOW AT
THAT POINT IN TIME THE VICTIM'S BEEN DEAD FOR A COUPLE
OF HCURS. HE FINDS THE VICTIM, CONTACTS LAW ENFORCEMENT.
I CAN'T EVEN BEGIN TO UNDERSTAND THE WAY SOME PEOPLE
THINK SCOMETIMES, I MEAN, WHY HE WOQULD GO GET THE
BROTHER. BOT, YOU KNOW, IT WASN'T FOR THEM TO CCME BACK
AND TAKE STUFF OUT OF THE TRAILER, BECAUSE TEEY CALLED
THE POLICE, SO TEE POLICE ACTUALLY ARRIVED BEFCRE THEY
GET THERE. SO, YOU EKNOW, UNTIL FACED WITH THAT
DECISION, I MEAN, I GUESS YOU NEVER QUITE KNOW WHAT
SOMEBCDY'S GOING TC, THEIR FIRST REACTION IS GOING TOC
BE, MAYBE GO GET FAMILY MEMBERS IS A REASONABLE
RESPONSE, I DON'T KNOW.
BUT LAW ENFORCEMENT SHOWS UP THERE

THAT MORNING, AND SECURES THE SCENE. OKAY. LIEUTENANT




PENGAD « 1-800-631-6288 = vwiw.pengad.com

LASER BOND FORM A

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

519
JENKINS TESTIFIED, AND THIS IS IMPORTANT ABOUT THAT DOG.
OKAY, A LARGE ROTTWEILER, BUT YOU KNOW, TEE SIZE OF THE
DOG ISN'T ALWAYS WHAT'S IMPORTANT. I MEAN, YQU KNOW IT
CAN BE INTIMIDATING BUT THAT DOESN'T MEAN THAT JUST
BECAUSE THE DOG'S A BIG DOG THE DOG IS VIQLENT AND
VICIOUS OR BITES. HE TOLD YOU THE DOG WAS DOCILE
ACTING. AND THERE ARE NOW 2 WHOLE BOAT LOAD OQOF
STRANGERS WITH GUNS GOING INTO THAT TRAILER, AND THE DOG
ISN'T BARKING, IT ISN'T JUMPING AT THEM TRYING TO BITE
THEM, THE DOG IS DOCILE ACTING. BUT MORE IMPORTANTLY,
THE DOG DOESN'T HAVE ANY INJURIES, IT DOESN'T HAVE AN
INJURIES. IT DOESN'T HAVE ANY BLOOD ON HIM, IT ISN'T
CUT, ISN'T HURT.
AND HE TELLS YCU ABQUT THE KITCHEN,
ABOUT THE KITCHEN, AND I'M GOING TO GET BACK TO THIS IN
A SECOND. BUT FROM THE DOCR YOU CCULD SEE THE VICTIM,
IT SHdULD HAVE BEEN THE VIEW BASICALLY THRCUGH THE
TRIANGLE GLASS IN THE DOOR THAT MR. BOWMAN WOULD HAVE
HAD. HE TELLS YOU ABOUT THE OVERTURNED TABLE, THE
OVERTURNED CHAIRS, ITEMS STREWN ALL OVER THE FLOOR. IT
SHOWS YOU HOW VIOLENT THAT STRUGGLE, HOW VIQOLENTLY, I
SUBMIT TO ¥CU, HARRY LIVINGSTCN WAS FIGHTING FQOR HIS
LIFE THAT MORNING.
THEY THEN BEGIN, YCU KNOW, THEY CALL

STATE LAW ENFORCEMENT OUT TC COME PROCESS THE SCENE,
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COLLECT EVIDENCE. THEY THEN BEGIN INTERVIEWING
WITNESSES. THEY LEARN ABOUT YVETTE LINGUARD WHO THEN
GIVES THEM THE NAME OF GEORGE MOSES, THE LAST PERSON
THAT ANYBODY HAS SEEN WITH THE VICTIM. THREY TALKED TO
HER AUNT, PATRICIA OWENS, WHO CORROBORATES THAT. AND AS
I TOLD YOU, THAT'S WHEN THEY LEARNED ABOUT LINDA, WHICH
I SUBMIT TO YOU, IS THE BREAK THEY NEEDED THAT GAVE THEM
THE CORROBORATING EVIDENCE THAT THEY THEN COULD GO AT
THE DEFENDANT THE SECOND TIME THEY TALKED TO HIM. AND
TEEY GO TO MR. CONNER'S HOUSE.
AND THEN THE LAST KIND OF WITNESS I
WANT TO TALK ABOUT AS FAR AS THE STATE'S WITNESSES IS
THE PATHOCLOGIST, DR. ROSS. OKAY. NOC DOUBT ABOUT IT, NO
DOUBT ABOUT IT, THIS WASN'T AN ACCIDENT. THAT DIDN'T
COME FROM ACCIDENTALLY HITTING A TABLE, THAT'S NOT HOW
THAT HAPPENS. ORAY. YOU REMEMBER THE INJURIES SHE
DESCRIBED TO0 YOU, FOUR STAB WQCUNDS, FOUR STARB WOUNDS
THAT HAPPENED AT THE MOST FIVE, TEN MINUTES BEFORE ALL
OF THAT BLUNT TRAUMA TO HIS HEAD. BLOWS CONSISTENT WITH
A FIST STRIKING HIS EYE, STRIKING HIS CHEEK, STRIKING
HIS CHIN, A ROD LIKE INSTRUMENT BEATING HIM ABOUT HIS
HEAD 50 SEVERELY THAT IT CAUSED HIS BRAIN BASICALLY TO
TELL HIS BODY, HIS HEART TO STCOP BEATING AND FOR HIS
LUNGS TO STOP BREATHING. REMEMBER WHAT SHE SAID, THAT

HE WOULD HAVE LOST CONSCIOUSNESS WITHIN SECONDS OF THAT
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VIOLENT BEATING TO THE HEAD, WITHIN SECONDS. S0,
THERE'S NO WAY WHEN THAT MAN WALKED OUT OF THAT TRAILER
THAT NIGHT, HARRY LIVINGSTON WAS ON THAT FLOOR ALIVE AND
LOOKING AT HIM, LIKE NO BIG DEAL, JUST A LITTLE FIGHT.
THERE'S NO WAY THAT HAPPENED. I SUBMIT TO YOU, LADIES
AND GENTLEMEN, IT DOESN'T GET ANY MORE MALICIQUS.
REMEMBER THAT TERM FROM THE DEFINITION OF MURDER,
MALICE? IT DOESN'T GET ANY MORE MALICIOQUS THAN THIS.
THIS IS NOT SELF-DEFENSE, LADIES AND GENTLEMEN, I SUBMIT
TO YOU, THIS ISN'T VOLUNTARY MANSLAUGHTER, THIS ISN'T IN
A HEAT OF PASSION. IT DOESN'T GET ANY MORE MALICIOUS.
I SUBMIT TO YOU, IF YOU LOOK AT ALL
THAT, IF WE STOP RIGHT THERE, YOQU KNOW, IF HE NEVER
TALKED TO THE POLICE, IF THE ONLY STORY HE EVER GAVE
WAS THAT FIRST ONE, I DON'T KNOW WHAT YOU'RE TALKING
ABOUT, AND IT ENDED RIGHT THERE, I SUBMIT WHEN YOU GO
BACK TO THAT JURY ROOM AND YOU LOOK AT IT YOU'LIL HAVE NO
CROICE, THERE'S NO DOUBT, NO DOUBT OF HIS GUILT.
MURDER, ARMED ROBBERY. BUT AS I TOLD YOU EARLIER,
LADIES AND GENTLEMEN, YOU KNOW, WHEN HE TAKES THE STAND
AND TESTIFIES HE BECOMES SUBJECT TO THAT SAME SCRUTINY,
THAT SAME SCRUTINY AS ANY OTHER WITNESS. SO, NOW I WANT
TO TALK TO YOU A FEW MINUTES ABOUT THOSE STORIES, THOSE
STORIES THAT HE'S GIVEN YOU.

ALRIGHT, THE FIRST THING, ON THE
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MORNING OF SEPTEMBER TWENTY-NINTH, YOU KNOW, WE'RE
TALKING S5IX, SEVEN, EIGHT HOURS AT THE MOST AFTER, YOU
KNOW, HE'S GIVING THIS STATEMENT AT NINE:THIRTY IN THE
MORNING -- NINE:TWENTY IN THE MORNING. SO, YOU KNOW,
LESS THAN SEVEN HOURS LATER, LESS THAN SEVEN HOURS
LATER, AND HIS STORY IS, THE REASON WHY HE TOLD THE
POLICE HE DIDN'T KNOW WHAT THEY WERE TALKING ABOUT WAS,
HE DIDN'T KNOW, HE HONESTLY HAD NO EARTHLY IDEA WHY THEY
EVEN HAD PICKED HIM UP. ARE YOU TELLING ME HE HAD JUST
BEEN INVOLVED LESS THAN SEVEN HOURS LATER IN LEAVING A
MAN LOOKING LIKE THIS, AND WE'RE SUPPOSED TO BELIEVE
TEAT EE EAD ABSOLUTELY NO IDEA WHY THEY WERE TALKING TO
HIM, WEY THEY WERE GOING OVER EIS RIGHTS AND ASKING HIM
TCO GIVE A STATEMENT AT NINE:TWENTY IN TEE MORNING ON THE
TWENTY-NINTH? DOES THAT APPEAL TO YOUR COMMON SENSE?
DOES THAT MAKE ANY SENSE? I SUBMIT TO YOU, LADIES AND
GENTLEMEN, WHAT HE THOUGHT AT THAT POINT IN TIME, THAT
MORNING, WAS THAT, YET AGAIN, ALL THEY HAVE ON ME IS,
THEY'VE GOT SOME LADY THAT SAW ME THERE AT TWO:THIRTY IN
THE MORNING. I MEAN, THEY DON'T KNOW ANYTHING ELSE. I
HID THE PANTS, 1 BURNED THE SHIRT, I THREW AWAY THE
STICK. ASSUMING, ASSUMING THIS IS THE KNIFE IE USED, I
MEAN, THERE'S NC BLOOD, I MEAN, HE WAS STABRBED FOUR
TIMES, AND THERE'S NO BLOOD ON THE BLADE. SO, ASSUMING

THIS IS THE KNIFE, HE CLEANED THE KNIFE OFF, WHICH MIGHT
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BE WHY HE'S GOT ALL THAT BLOOD ALL OVER THE SHORTS AND
BACK HERE AND DOWN HERE, OR IT'S A DIFFERENT KNIFE AND
HE TOOK IT WITH HIM ALSC LIKE HE TOOK THE STICK THAT BEE
CLAIMS THAT EE TOCK WITH HIM AND THREW AWAY, BECAUSE YOU
KNOW, THERE'S NO STICK FOUND ANYWHERE AT THE SCENE. SO,
HE'S THINKING EE'S FINE RIGHT THERE, YOU KNOW, JUST KEEP
MY MOUTH SHUT AND ALL WILL BE WELL. WELL, UNFORTUNATELY
FOR HIM, THAT WASN'T THE CASE. AND YOU KNOW, BY THE
NEXT DAY WHEN THEY'RE BRINGING HIM BACK OVER FROM THE
JALL AND HE HASN'T GONE HOME YET, YOU KNOW, THOSE THINGS
HAD TO CHANGE A LITTLE BIT.
YET  AGAIN, ON BOTH OF THESE
QCCASIONS, LADIES AND GENTLEMEN, YOU'LL HAVE THESE FORMS3
BACK THERE, YOU CAN READ THEM. THEY WENT OVER THEIR
RIGHTS WITH HIM, HE SIGNED AND INITIALED THAT HE
UNDERSTOOD HIS RIGHTS, SIGNED AT THE BOTTCM SAYING THAT
HE UNDERSTOOD THE RIGHTS, AND THEN SIGNED AT THE BOTTOM
THAT HE WISHED TO WAIVE THESE RIGHTS AND TALK. OKAY.
THEY DIDN'T PROMISE HIM ANYTHING, DIDN'T THREATEN HIM,
DIDN'T COERCE HIM, DIDN'T MAKE HIM TALK, I MEAN, HE
COULD HAVE JUST DID THE SAME THING HE DID CN THE TWENTY-
NINTH AND SAY, I DON'T HAVE ANYTHING TO SAY. BUT HE
CHOSE TO MAKE A STATEMENT. AS I SAID, IT THEN HAS THE
SAME SCRUTINY AS ANYTHING ELSE. ALRIGHT. SO, NOW HE'S

GOT TO COME UP WITH A STORY BECAUSE, YOU KNOW,
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OBVIOQUSLY, THE PROBLEMS ARE STARTING TO AMASS IN HIS
MIND AT THIS POINT IN TIME. YOU KNOW, IT DOESN'T LOOK
REAL GOCOD, YOU EKNOW, LEAVING BEHIND A GUY THAT, YOU
KNOW, IT WASN'T LIKE YOU JUST HIT HIM ONE TIME, YOU
KNOW, HE'S BEATEN REPEATEDLY ABCUT THE HEAD, PLUS
STABBED, IN HIS OWN HOME. I MEAN, IT DOESN'T LOOK GOOD.
50, YOU'VE GOT TO COME UP WITH A STORY. AND THIS IS
WHAT WE GET. THIS IS WHAT WE GET, STATE'S EXHIBIT
NUMBER THREE, WHICH YOU'RE GOING TO HAVE BACK THERE
ALSO. YOU HEARD TWO PEQPLE TESTIFY ABOUT THIS, BOTH
LIEUTENANT SHUMPERT AND DETECTIVE RODRIGUEZ, THAT THESE
WORDS, WHILE LIEUTENANT -- WHILE DEPUTY RODRIGUEZ MAY
HAVE BEEN THE ONE TO WRITE IT, AND HE EXPLAINED TO YOU
WHY, I MEAN, HE GAVE HIM THE OPTION, AND I SUBMIT TO
YOU, CAN YOU IMAGINE, I MEAN, HE'S GOT TO CCME UP IN
HERE, FIRST OF ALL, AND BE ABLE TO READ THIS ALSO. SO,
YOU KNOW, IN THAT REGARD, I MEAN, AS LONG AS THE
DEFENDANT IS GIVEN THE OPPORTUNITY TC GC OVER THE
STATEMENT, MAKE ANY CHANGES, AND SIGN IT, I MEAN, IT'S
HIS WORDS. AT LEAST NOW WE KNOW THAT THE WITNESS WILL
BE ABLE TC READ WHAT'S ON THERE AS OPPOSED TO LEAVING IT
UP TO SCMEBODY'S HANDWRITING AND WE HAVE NO EARTHLY IDEA
WHAT IT'S GOING TO LOOK LIKE. BUT YOU HEARD FROM TWO
EXPERIENCED LAW ENFORCEMENT OFFICERS THAT THOSE WERE THE

DEFENDANT'S WORDS. YOU KNOW, IF THEY WANTED TO MAKE UP
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A STATEMENT, TEF THEY WANTED TO MAKE UP A STATEMENT DON'T
YOU THINK IT WOULD HAVE BEEN A WHOLE LOT WORSE THAN
THAT? 1 MEAN, I THEY WERE JUST GOCING TO MAKE IT UP
ENTIRELY AND SOMEHOW FORCE HIM TO SIGN IT? YOU KNOW,
WHY EVEN PUT, YOU KNOW, THE VICTIM THREATENING THE
DEFENDANT WITH A STICK? I MEAN, YOU EKNOW, IT JUST
DOESN'T MAKE SENSE. LIKE I SAY, HE'S GOT SOME PROBLEMS,
THOUGH. ALRIGHT.
THE FIRST ONE, HE MAKES THE MISTAKE,
YOU EKNOW, AND KEEP IN MIND, THIS IS JUST THE FOLLOWING
MORNING NOW, SO, YOU KNOW, TWENTY-FOUR HOURS LATER, YOU
KNOW, HE COMES UP WITH THIS, HE'S GOT TO HAVE A REASON
WHY HE'S THERE. ALRIGHT, AND HE COMES UP WITH, WELL, T
WAS GOING TO SEE GEORGE, THE ROOMMATE. OKAY. AND THEY
TOLD ME THAT EE WAS COMING BACK SHORTLY. YET AGAIN, AS
I MENTIONED EARLIER, THAT'S THE FIRST PROBLEM, BECAUSE
THAT CAN'T BE TRUE. THAT CAN'T BE TRUE BECAUSE THEY
KNEW HE WASN'T COMING HOME. RUT YET AGAIN, I MEAN, HE
KNOWS HE'S GOT TC HAVE SCME REASON FOR WHY HE'S JUST
HANGING CUT THERE AS OPPCSED TO JUST CCMING AND GOING
LIKE HE CLAIMS HE DID THEE COTHER HUNDRED CR 35C TIMES.
S0, THAT'S HIS FIRST PROBLEM.
ALRIGHT, AND OBVICQUSLY, HIS SECOND
PROBLEM, AS I SAID, I MEAN, HE'S GOT TO COME UP WITH

SOME WAY, YOU KNOW, HE KNOWS HE'S KIND OF, YOU KNOW, THE
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SHORTS HAVE BEEN FOUND, YOU KNOW, AND HE'S GOT TO COME
UP WITH SOME REASCN, I MEAN, YOU KNOW, WHAT HAPPENED,
AND TEE OBVIQUS ONE WAS, I WAS DEFENDING MYSELF, I WAS
DEFENDING MYSELF. WHEN YOU GET BACK AND LCOK AT THAT
STATEMENT, ALRIGHT, LIKE I SAID, LOOK BACK AT THE
ELEMENTS OF SELF DEFENSE THAT HIS HONOR'S GOING TO
CHARGE YCU CN, TEE DEFENDANT MUST BE WITHCUT FAULT IN
BRINGING ON THE DIFFICULTY, MUST HAVE ACTUALLY BELIEVED
HE WAS IN EMINENT DANGER OF LOSING HIS LIFE OCR
SUSTAINING SERIOUS BODILY INJURY, HAD NO OTHER PROBABLE
MEANS OF AVOIDING THAT DANGER. ALRIGHT. IF HE GIVES
THIS WRITTEN STATEMENT THE MORNING OF SEPTEMBER
THIRTIETH WHAT DOES HE TELL THE POLICE? ALRIGHT, HE'S
TRYING TO LEAVE THE VICTIM'S PROPERTY, ALRIGHT, WITH THE
VICTIM'S PROPERTY. ALRIGHT, AND HE'S GOT DRUGS THAT HE
SAYS BELONG TO THE VICTIM THAT HE IS TRYING TO LEAVE
WITH, AND MR. LIVINGSTON DOESN'T WANT HIM TO. OKAY.
SO, YOU KNOwW, IT'S HARD TO SAY THAT HE'S NOT AT FAULT
NOW 1IN STARTING THIS WHOLE ALTERCATION OR WHATEVER
HAPPENED. ALRIGHT. LOOK AT THAT, HIS STATEMENT, WHO
DOES HE PUT ARMING THEMSELVES FIRST IN HIS WRITTEN
STATEMENT? HE PUTS HIMSELF, THAT HE PICKED UP A KNIFE.
THEN HE SAID THE VICTIM PICKED UP A STICK AND THREATENED
HIM. THIS IS HARRY LIVINGSTON'S HOUSE, I MEAN, WHO'S

GOT HE RIGHT TO SELF DEFENSE HERE? FORTUNATELY, IT'S




S

PENGAD » 1-800-631-6989 » www pengad.com

LASER BOND FORM A

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

527
THE PERSON TEAT WAS UNABLE TO EXERCISE IT, AND IS NOW NO
LONGER WITH US. AND HE NEVER AT ANY POINT IN TIME SAYS
IN THERE THAT HARRY LIVINGSTCN STRUCK HIM WITH THAT
STICK OR EVEN SWUNG IT AT HIM. HE NEVER AT ANY POINT IN
TIME WHEN HE WROTE THAT, GAVE THAT STATEMENT TO THE
SHERIFF'S OFFICE. HE SAYS THAT HE STABS THE VICTIM MORE
THAN ONE TIME, AND THAT HE IS PUNCHING THE VICTIM IN THE
HEAD UNTIL HE PASSES 0OUT, UNTIL HE PASSES OUT. THE
PROBLEM IS, LADIES AND GENTLEMEN, WITH THAT STATEMENT,
AND I'M GOING TO GET TO THAT WHEN I TALK ABOUT WHY
THINGS SUDPRENLY CEANGED HERE ON THE STAND WHEN HE
TESTIFIED, BECAUSE YOU KNOW, THAT CONVICTS HIM OF
MURDER. AT THE VERY LEAST IT CONVICTS HiIM OF VOLUNTARY
MANSLAUGHTER. IT'S NOT SELF DEFENSE. OKAY? HE'S HAD AN
QPPORTUNITY NOW FOR TWO YEARS, YOU KNOW, TO TALK TO HIS
LAWYERS, TC SIT IN HERE AND GO OVER ALL THE EVIDENCE, TO
LISTEN TO ALL THE EVIDENCE, AND I MEAN, YOU KNOW, HE'S
GOING TC HAVE TG CHANGE SCME THINGS. AND I'M GOING TO
GET TC THCSE CHANGES IN A SECOND. BUT WHAT ELSE DOES HE
SAY IN HERE? WHAT ELSE DOES HE SAY IN HERE? "HARRY
PASSED QUT SO I GOT UP, I THEN SAW A PLASTIC BAG THAT
HARRY HAD DROPPED. IT HAD FIFTY DOLLARS IN IT, SC I
PICKED IT UP AND RAN OUT OF THE HOUSE."™ NOW, THIS IS
AFTER, THIS IS AFTER HE HAS STABBED THE VICTIM AND

BEATEN HIM. OKAY? AND HIS HONOR IS5 GOING TO CHARGE YOU
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THAT ARMED ROBRERY, YOU KNOW, HARRY DIDN'T EVEN HAVE TO
STILL BE ALIVE FOR IT TO BE ARMED ROBBERY. OKAY? AS
LONG AS IT IS A CONTINUQUS CHAIN OF EVENTS IT'S ARMED
ROBBERY, AND I SUBMIT TO YOU, WHEN YOU TAKE PROPERTY
FROM ANOTHER, AND THERE'S NO DOUBT ABOUT IT, THAT IS
THROUGH FORCE, VIOLENCE, INTIMIDATION AND THE USE QF A
DEADLY WEAPON, THAT'S ARMED ROBBERY. SO, YCU'VE GOT
ANOTHER PROBLEM, OOPS, MY STATEMENT CONVICTS ME OF ARMED
ROBBERY. LET ME ASK YOU THIS, I MEAN, IF DEPUTY
RODRIGUEZ IS GOING TO JUST FOR SOME REASON DECIDE TO
JUST KIND OF PUT SOMETHING LIKE THAT, I MEAN, HOW DO YQU
COME UP WITH, YOU KNOW, THAT OE DROPPED A PLASTIC BAG
WITH FIFTY DOLLARS IN IT. I MEAN, THAT'S NOT A FACT
THAT YOU JUST KIND OF MAKE UP, I MEAN, UNLESS IT
HAPPENED, UNLESS IT'S THE TRUTH. I MEAN, YOU'RE GOING
TO SAY, I MEAN, IF YOU'RE JUST GOING TO PUT SOMETHING IN
THERE THAT HE TOOK SCMETHING, HE'S GOING TO SAY, I TOOK
MONEY OUT OF HIS POCKET, OR I TCCK MONEY OFF THE TARBRLE.
HE'S NOT GOING TO SAY THAT IT WAS IN A PLASTIC BAG
UNLESS THAT'S WHAT HE TOLD HIM.
ALRIGHT, THEN HE TALKS ABOUT THE
DOG, YOU KNOW, HE PUTS THE DOG IN THERE BITING HIS SHCES
AND HIS LEGS. ALRIGHT. NOW, KEEP IN MIND, HE'S GOT
THOSE SHORTS ON, HE DOESN'T HAVE LONG PANTS ON. I SUBMIT

TG YOU, IT AIN'T NO DOUBT ABOUT IT, I MEAN, I THINK YOU
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HEARD TESTIMONY FROM THE STATE'S WITNESSES, ALONG WITH
HIM, I MEAN, IT IS A LARGE DOG. TIF A LARGE ROTTWEILER
GETS A HOLD OF YOUR LEG, GETS A HOLD OF YOUR LEG YQU'RE
NOT GOING TC GET OUT‘OF THERE WITH JUST A SCRATCH OR TWO
ON YOUR LEGS, EITHER THAT DOG IS GOING TO BE SERIQUSLY
INJURED OR YOU'RE GOING TO BE SERIOQUSLY INJURED. WE
DIDN'T FIND GEORGE MOSES'S BLOOD ALI, OVER THAT KITCHEN
FLOOR. AS I SAID EARLIER, WE DIDN'T FIND ANY INJURIES ON
THE DOG. SO I SUBMIT TO YOU, HE'S MAKING THAT UP, THAT
THAT DOG NEVER ATTACKED HIM INSIDE THAT HOUSE, HE WAS
NEVER IN FEAR OF THAT DOG, TEHAT HE HAD SEEN OVER A
HUNDRED TIMES, ATTACKING HIM.
AN INTERESTING THING HE LEAVES OUT
IN HIS STATEMENT ALSO, IF YOU KNOW, HE NEVER SAYS
ANYTHING ABOUT HITTING THE VICTIM WITH THE STICK IN THE
STATEMENT ., YOU KNOW, WHEN HE FIRST GAVE HIM THIS
STATEMENT, I MEAN, AS I SAID EARLIER, YOU KNOW, IT'S BAD
ENOUGH THAT HE'S, YOU KNOW, HE'S GOT TO ADMIT HE STABBED
HIM A COUPLE OF TIMES AND BEAT HIM, BUT I GUESS IF
YOU'VE GOT TO SAY YOU THEN BEAT HIM WITH A STICK, TOO,
I MEAN, IT'S KIND OF HARD TC ARGUE THAT, YOU KNOW, THAT
YOU HAD NO OTHER MEANS OF AVOIDING THE DANGER, WHEN YOQU
SAY YOU HAVE ALIL THE WEAPONS. I MEAN, YOU KNOW, IT'S
KIND OF HARD TO MEET THAT, SO HE LEAVES THAT OUT OF

THERE. YOU KNOW, FORTUNATELY, YOQU KNOW, HE CAN'T GET
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ARQUND, HE CAN'T GET AROUND WHEN THE PATHOLOGIST THEN
COMES IN AND TESTIFIES, KEEP IN MIND, HE'S GOT, WHEN
HE'S WRITING THIS STATEMENT ON SEPTEMBER THIRTIETH, HE
HADN'T HAD ACCESS TO A PATHOLOGY REPORT, HE HADN'T HAD
THE OPPORTUNITY TO LISTEN TO THE PATHOLOGIST COME IN
HERE AND TESTIFY, THAT THERE ARE ALL THESE WOUNDS THAT
ARE NOT FROM HIM PUNCHING THE VICTIM, THEY'RE FROM SOME
OTHER ROD LIKE OBJECT STRIKING HIM REPEATEDLY IN THE
HEAD.
S0, NOW WE COME TO THE LAST THING T
WANT TO GO OVER WITH YOU, IS5 HIS TESTIMONY YESTERDAY.
ALRIGHT, AS I SAID, HE'S NOW HAD A CHANCE TO HEAR ALL
THE EVIDENCE. HE'S SPENT TWO YEARS TRYING TO COME UP
WITH EXPLANATIONS AS TO THE THINGS IN HERE THAT CONVICT
HIM. AND THAT'S WHAT WE GOT YESTERDAY. THAT'S WHAT WE
GOT YESTERDAY. AND KEEP IN MIND, ¥YOU KNOW, I MEAN, THEY
MADE A BIG DEAL AROUT HOW MUCH WEIGHT HE'S LOST AND ALL.
YOU KNOW, ACCORDING TO HIS OWN TESTIMONY HE'S KIND OF
THE, I GUESS, TEE TOUCH GUY AROUND. YOU KNOW, REMEMBER
HE TOCLD YOU THAT A LOT OF TIMES THERE ARE PEOPLE THAT
ARE ADDICTED TO CRACK COCAINE THAT ARE SCARED TO GO BUY
THE CRACK CQCAINE, SO HE'LL GO AND BUY IT FOR THEM, AND
THEN BE KIND CF THE MIDDLE MAN. S50, I GUESS HE'S NO
AFRAID TO GO BUY IT WHEREVER IT'S BEING SOLD. AND THEN,

THAT, I GUESS, HELPS SUPPORT HIM THEN BUYING HIS POWDER
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COCAINE, I GUESS. ALRIGHT, BUT WHAT'S THE FIRST THING
THAT HE HAS TO CHANGE FROM IN THIS STATEMENT THAT HE
GAVE ON THE THIRTIETH? ALRIGHT, OBVIOUSLY, THE FACT
THAT HE DIDN'T TAKE ANYTHING BELONGING TO THE VICTIM.
50, SUDDENLY, WE NOW HAVE TO BELIEVE THAT HE HAD DROPPED
HIS OWN, OR HAD KNOCKED OUT OF HIS HAND HIS OWN TWENTY-
FIVE DOLLARS AND THAT'S ACTUALLY WEAT, WHAT HE HAD TOLD
DEPUTY RODRIGULEZ, AND HE SOMEHOW, HE SOMEHOW CHANGED
THAT HAPPENING INTO THE VICTIM DROPPING FIFTY DOLLARS IN
A PLASTIC BAG. OKAY. AND THAT SOMEHOW HAPPENED RIGHT
IN THE KITCHEN. OKAY.
BUT THE OTHER THING THAT'S
INTERESTING THAT THERE'S NO EXPLANATION FOR IS, FIRST OF
ALL, IS THE FACT THAT, YOU KNOW, WE KNOW, ACCORDING TO
YVETTE, THAT SHE GAVE HARRY A HUNDRED AND FORTY-SEVEN
DOLLARS. OKAY. THERE'S NC SIGN OF THAT. OKAY.
ADDITIONALLY, ACCORDING TO HIS TESTIMONY, SOMERODY IN
THE INTERIM THERE CAME AND MADE A DRUG DEAL WITH HARRY
WHILE HE WAS THERE. WELL, YOU WOULD PRESUME THAT THAT
PERSON THEN HAD GIVEN HARRY SOME MONEY TO GET DRUGS FROM
HIM. WELL, WBELRE IS THAT MONEY, BECAUGSE THAT'S THEN
HARRY'S MONEY? OKAY. YET AGAIN, NO MONEY FOQUND ON
HARRY OR ANYWHERE AROUND HIM IN THAT KITCHEN, EITHER BY
LAW ENFORCEMENT WHEN THEY GOT THERE OR WHEN HIS BODY WAS

TRANSPORTED FOR THE AUTOPSY. EIGHTY-CNE CENTS, THAT'S
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WHAT HE WAS LEFT WITH, EIGHTY-ONE CENTS. I SUBMIT TO
YOU, THE REASON IS THAT HE TOOK IT.
ATRIGHT, NOW, HE'S GOT TO CHANGE --
THE NEXT THING HE'S GOT TO CHANGE, AS I SAID IS, YOU
KNOW, NOWHERE IN HERE DOES HE PUT AT ANY POINT IN TIME
HARRY LIVINGSTCN EVEN SWINGING THAT STICK AT HIM, LET
ATLONE, HITTING HIM WITH IT. BUT HE'S GOT TC CHANGE THAT
BECAUSE YQU KNOW HE'S GOT TO NOW MAKE, YOU KNOW, BECAUSE
IF YOU LOOK AT THIS AND IT'S BASICALLY, YOU KNOW, THAT
HE'S THE ONE THAT'S BRINGING ON THE DIFFICULTIES, AND
NOW HE'S THE ONE THAT'S, YOU KNCW, THAT'S STABBING WITH
THE KNIFE. SO, NOW HE'S GOT TO CHANGE THAT AND PUT THE
VICTIM, PUT THE VICTIM BEING THE ONE HITTING HIM.
DESPITE THE FACT THAT HE SOMEHOW COMES OUT OF IT WITH,
YOU KNOW, NO INJURIES THAT WE KNOW, MAYBE SOME SMALL
SCRATCHES, SUPPOSED TO THAT, BUT YET, HE'S THE ONE THAT
WE'RE SUPPOSED TO BELIEVE HAS GOT THE SELF DEFENSE
CLATM. DOES THAT MAKE SENSLE? IT SAYS THAT HE WAS ONLY
SWINGING THE KNIFE AROUND, SWINGING THE KNIFE AROUND.
WELL, WE KNOW THAT'S NOT TRUE, WE KNOW THAT'S NOT TRUE
FROM DR. ROSS AND THE PHOTOGRAPHS. I MEAN, HE'S GOT
FOUR PUNCTURE WCUNDS, THREE CN HIS SIDE AND ONE IN HIS
ABDOMEN. THAT'S NOT FROM SOMEBODY SWINGING THE KNIFE
ARQUND, THAT'S FROM SCMEBODY STABBING HIM FOUR TIMES.

HIS EXPLANATION NOW, AS I SAID, YCU KNOW, THEE FIRST TIME
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WHEN HE GIVES THAT STATEMENT ON THE TEIRTIETH HE DOESN'T
SAY ANYTHING ABOUT STRIXING THE VICTIM WITH A STICK.
S0, NOW HE PUTS HIM KIND OF LIKE CLIMBING UP AND HOLDING
ONTO HIM, AND HE'S HITTING HIM, TRYING TO GET HIM OFF OF
HIM. I MEAN, THAT'S THE EXPLANATIOCN HE GIVES FOR WHY HE
HIT EIM WITH THE STICK. BUT THAT DOESN'T EXPLAIN,
LADIES AND GENTLEMEN, YOU KNOW, THIS BLOOD SPATTER ON
THE WALL DOWN HERE. YOU HEARD THE TESTIMONY FROM AGENT
GREEN THAT THAT BLOOD SPATTER ON THE WALL IS CONSISTENT
WITH THE VICTIM, SOME DEGREE OF FORCE BEING EXERTED ON
HIS HEAD, I SUBMIT TO YOU THAT STICK HITTING HIM, WHEN
HIS HEAD IS ON THE GROUND HERE UP AGAINST THE WALL.
THAT WALL IS THE WALL DIVIDING, I MEAN, THE WAY OUT OF
THE KITCHEN IS OVER HERE, I MEAN, THAT'S NOT ANYWHERE
NEAR THE WAY ¢©UT OF THE KITCHEN, THAT'S THE WALL
DIVIDING THE LIVING RCOM AND THE KITCHEN. I SUBMIT TO
YOU, THAT'S WHERE HE'S ON TCP OF HIM FINISHING HIM OFF,
FINISHING HIM OFF WITH THAT STICK.
ALRIGHT, HERE WHEN WE TALK ABOUT
CREDIBILITY, I THINK ABOUT ONE OF THE LAST POINTS I'VE
GOT ON HIS STATEMENT. AS I SAID, HE'S GOT TC BRING THE
DOG INTO THE EQUATION, TOO. YOU KNOW, BECAUSE HE'S GOT
TO BE, HE'S GOT TO BE ABLE TO ARGUE THAT HE WAS IN FEAR
OF HIS LIFE, OR SERIOUS BODILY INJURY. SO, OBVIOUSLY,

YOU KNOW, THE DOG IS PRESENT, SO I'LL PUT THE DOG
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ATTACKING ME. OKAY, EVEN THOUGH HE DOESN'T BHAVE
INJURIES CONSISTENT WITH THAT, THE DOG DOESN'T HAVE ANY
INJURIES CONSISTENT WITH THAT, BUT THIS, HOWEVER, LADIES
AND GENTLEMEN, IS THE POINT THAT ABSOLUTELY DESTROYS HIS
WHOLE TESTIMONY YESTERDAY. OKAY? AND I ASKED HIM THIS,
IT HAD TO BE THREE COR FOUR TIMES, HE'S DESCRIBING AFTER
HARRY IS DOWN, HE HAS GOTTEN AWAY FROM HARRY, THAT HE IS
LEAVING, ATTEMPTING NOW TO LEAVE THE TRAILER. HE'S GOT
THE STICK IN ONE HAND, THE CHAIR IN THE QTHER, BUT
SOMEROW MANAGES TO BEND DOWN AND PICK UP HIS MONEY WITH
THE HAND WITH THE STICK IN IT, AND HE IS, THE WAY HE HAS
DESCRIBED IT, AND HE DID IT MORE THAN ONCE, IS THAT HE
IS NOW BACKING THE DOG UP, OKAY. THE CHAIR, KIND OF
LIKE, AS I SAID, LIKE A LION TAMER ALMOST, SC THE CAN
GET TO THE DOOR AND GET OUT. OKAY. GET TO THE DOOR AND
GET OUT. AND THAT'S LOOKING NOW FROM THE DOORWAY INTO
THE LIVING ROOM, INTO THE KITCHEN, THAT'S LOOKING BACK
NOW AT THE DOOR. S0, THESE TWO PICTURES HERE, STATE'S
EXHIBITS SIX AND TWENTY-FOUR BASICALLY SHOW THAT WHOLE
AREA, THE ENTIRE AREA RIGHT INSIDE THE DOOR. WHAT DOES
HE TELL YOU HE DID AS HE EXITED THE DCOR? AND I ASKED
HIM THIS MORE THAN ONE TIME JUST TO MAKE SURE HE WAS
ABSOLUTELY CRYSTAL CLEAR ON IT. HE SAID AS HE BACKED UP
TO THE DOOR, GOT THE DOOR OPEN, BACKING THE DOG UP, HE

TOOK THE STICK WITH HIM, HE SET THE CHAIR DOWN RIGHT
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INSIDE THE DOOR. LADIES AND GENTLEMEN, THERE'S NO CEAIR
INSIDE THAT DOOR. THERE'S NO CHAIR INSIDE THAT DOOR.
THE ONLY CHAIRS ARE FOUND IN THE KITCHEN PILED UP BESIDE
THE VICTIM, T SUBMIT TO YOU, AS A RESULT OF WHEN HE
ATTACKED THE VICTIM IN THAT KITCHEN. YOU CAN'T GET
AROUND THAT, LADIES AND GENTLEMEN.
LOCK AT HIS ACTIONS. ARE THESE THE
ACTIONS OF A MAN WHO DID NO WRONG, WHO WASN'T AT FAULT?
DID HE CALL THE POLICE? NO. HIDING AND DESTROYING THE
EVIDENCE, HIDING THE PANTS, HIDING THE SHORTS, THROWING
AWAY THE STICK, BURNING TEE SHIRT. YOU KNCW, EIS ONLY
CONCERN AT THAT POINT IN TIME ISN'T THE WELFARE OF HARRY
LIVINGSTON, IT'S WHERE HE'S GOING TO GO GET EHIGH NEXT.
THAT'S HIS ONLY CONCERN. THEN WHEN HE'S FINALLY
CONFRONTED BRBY THE POLICE, THE LIES BEGIN, THE LIES
BEGIN. I SUBMIT TO YOU, THOSE ARE NOT THE ACTICONS OF A
MAN THAT DID NO WRONG, NOT THE ACTIONS OF A MAN WHO HAD
JUST DEFENDED HIMSELF, THOSE ARE THE ACTIONS OF A COLD,
MALICIOUS KILLER, A COLD, MALICIOUS KILLER.
NOW, LADIES AND GENTLEMEN, I'M JUST
ABOUT DONE. I KNOW, THIS FAMILY KNCOWS THAT THERE'S
NOTHING THAT YOU CAN DO BACK IN THAT JURY ROOM THAT'S
EVER GOING TO BRING HARRY BACK. THAT'S NOT POSSIBLE.
THE ONE THING THAT YCU CAN DC, HOWEVER, WHEN YOU GET

BACK THERE, AND YOU BEGIN DELIBERATING, WHEN YOU REACH
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A VERDICT, YOU CAN BRING SOME JUSTICE, SOME JUSTICE TC
THAT FAMILY, TO SOCIETY. YOU CAN SEND A MESSAGE TO THAT
MAN THAT HE WILL BE HELD RESPONSIBLE, HE WILL BE HELD
ACCOUNTABLE FOR HIS ACTIONS BACK ON SEPTEMBER TWENTY-
NINTH, OF TWO THOUSAND AND SIX.
YOU KNOW, THERE'S AN OLD QUOTE, I
SPENT SOME TIME ON THE INTERNET TRYING TO FIND OUT WHO
IT HAD INITIALLY BEEN ATTRIBUTED TO, AND SCME PEOPLE
ATTRIBUTE IT TO CONFUCIUS, IT'S ACTUALLY BEEN ATTRIBUTED
TO NAPOLEON BONAPARTE ALSO, AND TO SEVERAL OTHER WRITES
THROUGHOUT HISTORY, EARLY NINETEEN HUNDREDS, THAT A
PICTURE IS WORTH A THOUSAND WORDS. A PICTURE, LADIES
AND GENTLEMEN, IS WORTH A THOUSAND WORDS. LADIES AND
GENTLEMEN, WHEN YOU GET BACK INTO THAT JURY ROOM, I'M
NOT ASKING YOU FOR A THOUSAND WORDS, I'M NOT ASKING YOQOU
FOR A THOUSAND WORDS, I'M JUST ASKING YOU FCR ONE, AND
THAT'S GUILTY, LADIES AND GENTLEMEN, THAT YOU RETURN A
VERDICT OF GUILTY TO GEORGE MOSES FOR THE MURDER OF
HARRY LIVINGSTON AND FOR THE ARMED ROBBERY OF HARRY
LIVINGSTON ON SEPTEMBER TWENTY-NINTH, TWO THOUSAND AND
SIX.
THANK YOU.

THE COURT: THANK YOU, SIR.

LADIES AND GENTLEMEN, WE'RE GOING TO

TAKE A SHORT BREAK AT THIS TIME. PLEASE RETIRE TO YOUR
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JURY ROOM, WE'LL BE STARTING BACK UP IN ABQUT FIVE
MINUTES. YOU'VE BEEN THERE FOR ABOUT AN HOUR AND
FIFTEEN, TWENTY MINUTES, OR LONGER THAN THAT, REALLY, SO
WE'RE GOING TO TAKE A SHORT BREAK AND THEN WE'LL BE BACK
IN A FEW MINUTES. 80O, PLEASE RETIRE TO YOUR JURY ROOM,
PLEASE REMEMBER, DO NOT TALK ABOUT THE CASE.
(Whereupon, the jury retires
to the jury room.)

{Recess)

THE COURT: ARE YOU ALL READY?

MR. MELLARD: WE'RE READY, YOUR
HONCR.

THE COURT: BRING THE JURY IN.

(Whereupon the jury
enters the courtroom.)

BATITFF: YOUR HONOR, ALL OF THE
JURCRS ARE IN THE JURY ROX.

THE COURT: THANK YQU, SIR.

LADIES AND GENTLEMEN, I'VE TOLD THEM
TC GO AHEAD AND ORDER YOU SOME LUNCH. THEY HAVE PRETTY
GOOD FOOD OVER THERE, SO HOPEFULLY NOT TOO LONG AFTER
YOU START YOUR DELIBERATIONS WE'LL HAVE YOUR LUNCH FOR
YOu,

CHARGE BY THE COURT

YOU KNOW, NOW, OF COURSE, TEAT THE

O
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STATE HAS CEARGED MR. MOSES IN TWO INDICTMENTS WITH TWO
SEPARATE CRIMES, THE CRIME OF MURDER AND THE CRIME OF
ARMED ROBBERY. TO THOSE INDICTMENTS AND THE CHARGES
CONTAINED IN THOSE INDICTMENTS HE HAS PLED NOT GUILTY.
NOW, LADIES AND GENTLEMEN, YOU'LL HAVE TO REACH SEPARATE
DECISIONS ON EACH OF THOSE INDICTMENTS. AND SOME OF THE
EVIDENCE MAY APPLY TO BOTH OF THE INDICTMENTS RUT YOU
MAKE SEPARATE DECISICONS BASED ON THE EVIDENCE AND THE
LAW AS I'M ARBQUT TC CHARGE YOU AS TO EACH SEPARATE
CFFENSE. THE IMPORTANT THING IS, AND YOU'LL HAVE THESE
INDICTMENTS WITH YOU IN THE JURY ROOM. THE IMPORTANT
THING FOR YOU TO RECOGNIZE IS THAT THEY AREN'T EVIDENCE,
AND TO THE CHARGES HE HAS PLED NOT GUILTY. AND THAT
PLACES THE BURDEN ON THE STATE TO PROVE HIM GUILTY
BEYOND A REASONABLE DOUBT. A PERSON IS NEVER CHARGED OR
NEVER REQUIRED TG PROVE HIMSELF INNOCENT. IT IS A VITAL,
IMPORTANT RULE OF LAW THAT A DEFENDANT IN A CRIMINAL
CASE, NO MATTER HOW GREAT OR HOW SERIOUS THE CHARGES
WITH WHICH HE IS FACED, MUST ALWAYS BE PRESUMED INNOQCENT
UNTIL THE STATE HAS PROVEN HIS GUILT BEYOND A REASONABLE
DOUBT. THIS PRESUMPTION OF INNOCENCE REMAINS WITH THE
DEFENDANT FROM THE MOMENT HE COMES INTO THIS COURTROOM
AND UNTIL YOU HAVE, UPON THE EVIDENCE PRESENTED IN THIS
CASE, MADE A DETERMINATION THAT HE IS GUILTY BEYOND A

REASONABLE DOUBT. IT IS YOUR DUTY, LADIES AND




PENGAD « 1-800-631-6989 = www.pengad.com

LASER BOND FORM A

A

/--q.__‘.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

539
GENTLEMEN, IF YOU ARE NOT SO CONVINCED, TO FIND HIM NOT
GUILTY. BY THE SAME TOKEN, IT IS YOUR DUTY, IF YOU ARE
SO CONVINCED, TO FIND HIM GUILTY. 80O, IF THE BURDEN IS
ON THE STATE TO PROVE HIM GUILTY BEYOND A REASONABLE
DCUBT, WHAT DO WE MEAN BY BEYOND A REASONABLE DOURT?
WELL, YOU MIGHT HAVE SERVED AS A
JUROR IN A CIVIL CASE AT SOME TIME AND YOU WERE ONLY
TOLD THAT IT IS NECESSARY TO PROVE THAT A FACT IS MORE
LIKELY THAN NOT TRUE. WELL, IN A CRIMINAL CASE THE
STATE'S BURDEN IS GREATER THAN THAT. PROOF BEYCND A
REASONABLE DOUBT IS PROOF THAT LEAVES YCU FIRMLY
CONVINCED OF THE DEFENDANT'S GUILT. THERE ARE VERY FEW
THINGS 1IN THIS WORLD THAT WE XNOW WITH ABSOLUTE
CERTAINTY, AND IN CRIMINAL CASES THE LAW DOES NOT
REQUIRE PROOF THAT OVERCOMES EVERY POSSIBLE DOUBT. IF
BASED ON YOUR CONSIDERATION OF THE EVIDENCE YOQU ARE
FIRMLY CONVINCED THAT THE DEFENDANT IS GUILTY OF THE
CRIME CHARGED YOU MUST FIND HIM GUILTY. ON THE OTHER
HAND, IF YOU THINK THERE IS A REAL POSSIBILITY THAT EE
IS NOT GUILTY, YOU MUST GIVE HIM THE BENEFIT OF ANY
REASONABLE DOUBT AND FIND HIM NOT GUILTY.
NOW, LADIES AND GENTLEMEN, AS I TOLD
YOU EARLIER, YOU ARE THE JUDGES OF THE FACTS IN THE
CASE, AND I DON'T HAVE A RIGHT TO EXPRESS ANY OPINION I

MIGHT HAVE ABOUT THE FACTS OF THE CASE OR THE GUILT OF

O
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THE DEFENDANT OR ANY SUCH MATTER.
IN ORDER FOR YOU TO DETERMINE THE
FACTS IN THE CASE YOU HAVE TC JUDGE THE CREDIBILITY OR
THE BELIEVABILITY OF THE WITNESS WHO HAVE TESTIFIED IN
THE CASE, AND YOU ARE THE ONLY ONES WHO CAN MAKE THAT
DETERMINATION OF CREDIBILITY. IN PASSING UPON THEIR
CREDIBILITY OR BELIEVABILITY YOU SHOULD CONSIDER A
NUMBER THINGS: THE DEMEANOR COR THE MANNER OF TESTIFYING;
WAS THE WITNESS FORTHRIGHT OR WAS THE WITNESS HESITANT?
DID THE WITNESS HAVE REASON TO BIASED OR PREJUDICED IN
THEIR TESTIMONY? WAS A WITNESS'S TESTIMONY CONTRADICTED
ON ONE HAND OR WAS IT SUPPORTED AND CORROBORATED ON THE
OTHER HAND? WHAT WAS THE WITNESS'S OPPORTUNITY FOR
OBSERVATION AND KNOWLEDGE OF THE MATTERS ABOUT WHICH
THEY'VE TESTIFIED? HOW REASONABLE WAS THE WITNESS'S
TESTIMONY WHEN CONSIDERED IN THE LIGHET OF THE OQOTHER
EVIDENCE WHEHICH YOU DO BELIEVE?
YOU DON'T DETERMINE CREDIBILITY OR
BELIEVABILITY BY COUNTING THE NUMBER OF WITNESSES FOR
EITHER SIDE. YOU CAN BELIEVE A SMALL PORTION OF A
WITNESS'S TESTIMONY, ALL OF THAT WITNESS'S TESTIMONY, OR
NONE OF THAT WITNESS'S TESTIMONY. YOU CAN RBELIEVE ONE
WITNESS AGAINST MANY, OR MANY AGAINST ONE. ALL OF THESE
THINGS YOU WILL USE, JUST USING YOUR GOOD COMMON SENSE

AS YOU DO IN YOUR RELATIONSHIPS EVERY DAY, BEARING IN
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MIND THAT YOU SHOULD GIVE THE DEFENDANT THE BENEFIT OF
ANY REASONABLE DOUBT.
NOW, LADIES AND GENTLEMEN, I TOLD
YOU EARLIER THAT CERTAIN WITNESSES WERE QUALIFIED TO BE
EXPERT WITNESSES, AND THAT SIMPLY MEANS THAT THEY ARE
ALLOWED TO GIVE YOU THEIR OPINION IN THE MATTER OF THEIR
AREA OF EXPERTISE. THAT OPINION IS NOT GIVEN FOR THE
PURPOSE OF CONTROLLING YOUR JUDGEMENT, BUT FOR THE
PURPCSE OF HELPING YOU UNDERSTAND THE EVIDENCE THAT YOoUu
MIGHT HAVE HEARD. AND SO, YOU WEIGH THE CREDIBILITY OF
AN EXPERT WITNESS JUST AS YOU DO EVERY OTHER WITNESS AND
GIVE IT SUCH WEIGHT AS YOU THINK IT DESERVES.
THERE ARE TWO TYPES OF EVIDENCE,
LADIES AND GENTLEMEN, FOR WHICH YCU CAN PROPERLY FIND
THE TRUTH AS TO THE FACTS IN THE CASE. ONE IS BY DIRECT
EVIDENCE, AND THE OTRER IS BY INDIRECT OR WHAT WE CALL
CIRCUMSTANTIAL EVIDENCE. DIRECT EVIDENCE, LADIES AND
GENTLEMEN, INVOLVES THE TESTIMONY OF PERSONS WHO HAVE
PERCEIVED ITS EXISTENCE BY ONE OF THEIR FIVE SENSES, AND
COMES INTO CQURT TO TESTIFY TO WHAT THEY'VE SEEN OR
HEARD, OR SMELLED, OR TOUCHED, THE FIVE SENSES, SIGHT,
SMELL, TASTE, SOCUND OR FEELING. AND IT'S TESTIMONY
THAT'S GIVEN OF EVIDENCE THAT WAS PERCEIVED WITH THE USE
OF THESE FIVE SENSES WITHOUT THE AID OF ANY INFERENCES

WHATSOEVER., CIRCUMSTANTIAL EVIDENCE, ON THE OTHER HAND,
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INVOLVES TESTIMONY OR EVIDENCE OF SURROUNDING FACTS FROM
WHICH ONE MAY OR MAY NOT INFER THAT AN EVENT HAS
OCCURRED ©OR THAT A FACT HAS BEEN ESTABLISHEED.
CIRCUMSTANTIAL EVIDENCE CAN EXIST WHERE CERTAIN FACTS
ARE KNOWN THROUGH ONE OR MORE OF THE FIVE SENSES, AND
THESE FACTS GIVE RISE TC THE LOGICAL INFERENCE THAT
OTHER FACTS EXIST WITHOUT DIRECTLY PROVING THOSE FACTS.
IF YOU GO BACK IN YOUR JURY ROOM IN A FEW MINUTES AND
YOU SEE WATER ON THE WINDOW AND WINDOW SILL AND MAYBE
WATER RUNNING DOWN THE STREET, YOU CAN SAY, WELL, GOSH,
IT RAINED. WELL, YOU SEE CIRCUMSTANTIAL EVIDENCE THAT
IT RAINED, YOU DIDN'T, YOU DON'T HAVE ANY DIRECT
EVIDENCE, YOU DIDN'T SEE IT RAIN, HEAR IT RAIN, FEEL IT
RAIN, BUT YOU SAW THE WATER, AND SO, YOU MIGHET CONCLUDE
FROM THAT THAT IT RAINED. THAT'S CIRCUMSTANTIAL
EVIDENCE THAT IT RAINED WHILE WE WERE IN THIS CCURTROOM.
50, YOU MIGHT NOT HAVE USED THAT TERM, BUT YOU USE
CIRCUMSTANTIAL EVIDENCE EVERY DAY ALSO. ON A PARTICULAR
ISSUE YOU MAY HAVE SOME DIRECT EVIDENCE AND SOME
CIRCUMSTANTIAL EVIDENCE, CR A COMBINATION OF THE TWO AS
TO THAT FACT. BUT WITH REGARD TO BOTH DIRECT AND
CIRCUMSTANTIAL IT MUST BE SUCH AS TO PROVE THE GUILT OF
THE DEFENDANT BEYOND A REASONABLE DOUBT. YOQOU CONSIDER
ALL OF THE LEVIDENCE IN THE CASE, BOTH DIRECT AND

CIRCUMSTANTIAL. THE LAW MAKES ABSCLUTELY NO DISTINCTION
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BETWEEN THE WEIGHT OR THE VALUE TO BE GIVEN TO EITHER
DIRECT OR CIRCUMSTANTIAL EVIDENCE, NOR IS A GREATER
DEGREE OF CERTAINTY REQUIRED OF CIRCUMSTANTIAL EVIDENCE
THAN TO DIRECT EVIDENCE. YOU SIMPLY WEIGH ALL OF TEE
EVIDENCE AND MAXE YOUR DECISION BASED ON THAT REVIEW.
NOW, LADIES AND GENTLEMEN, IN THIS
CASE YOU HEARD TESTIMONY ABOUT CERTAIN STATEMENTS THAT
WERE ALLEGED TO HAVE BEEN MADE BY MR. MOSES, THE
DEFENDANT IN THIS CASE. THERE WAS AN ORAL STATEMENT AND
A WRITTEN STATEMENT, AS WELL AS I REMEMBER. WELL, THE
COURT DETERMINES THE ADMISSIBILITY OF EVIDENCE, AND I
HAVE IN THIS CASE. YOU MUST DETERMINE REGARDING THESE
STATEMENTS AND MAKE THE ULTIMATE DETERMINATION OF
WHETHER OR NOT THE STATEMENTS WERE MADE BY THE
DEFENDANT, AND IF HE DID MAKE THE STATEMENTS WHETHER
JHEY WERE MADE FREELY AND VOLUNTARILY. AND IF YOU
DECIDE THAT THEY WERE MADE AND WERE MADE FREELY AND
VOLUNTARILY, YOU CONSIDER THE STATEMENTS. IF YOU DECIDE
THEY WERE NOT MADE, OR THAT THEY WERE MADE 30T NOT MADE
FREELY AND VOLUNTARILY, THEN YOU CANNOT CONSIDER THOSE
STATEMENTS OR GIVE THEM ANY WEIGHT WHATSOEVER. SO, YOU
MUST DETERMINE WHETHER THESE STATEMENTS WERE THE PRCDUCT
OF AN ESSENTIALLY FREE AND UNCONSTRAINED CHOICE, THAT
THEY WERE MADE VOLUNTARILY AND OF THEIR OWN EFREE WILL.

IF YOU DETERMINE THAT THEY WERE, AND THE BURDEN IS UPON
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THE STATE TO PROVE THAT FACT, AS ALL OTHER FACTS, BEYOND
A REASONABLE DOUBT, THEN YOU CAN GIVE THAT STATEMENT
SUCH WEIGHT AS YOU THINK IT SHOULD EAVE. IF YOU
DETERMINE THAT THE ALLEGED STATEMENTS WERE NOT THE FREE
AND VOLUNTARY WILL OR EXPRESSICN OF THE DEFENDANT, THEN‘
YOU SHOULD NOT CONSIDER THEM AT ALL. IN DETERMINING
WHETHER A DEFENDANT'S WILL WAS OVERCOME IN OBTAINING A
STATEMENT YOU SHOULD CONSIDER BOTH THE CHARACTERISTICS
OF THE ACCUSED AND THE DETAILS OF THE QUESTIONING, WHICH
IS OFTEN REFERRED TO AS THE TOTALITY OF THE
CIRCUMSTANCES. YOU WOULD CONSIDER THE AGE, OR THE YOUTH
OF THE ACCUSED, HIS EDUCATION OR LACK THEREOF, HIS
MENTAL ABILITY OR CAPACITY, HIS BACKGROUND AND
ENVIRONMENT, THE ADVICE, OR THE LACK THEREOF TO THE
DEFENDANT OF HIS CONSTITUTIONAL RIGHTS, INCLUDING BUT
NOT LIMITED TO THE PROCEDURAL SAFEGUARDS KNOWN AS THE
MIRANDA WARNINGS, THAT HE HAD THE RIGHET TO REMAIN
SILENT; THAT A STATEMENT COULD BE USED AGAINST HIM IN A
COURT OF LAW; HIS RIGHT TO HAVE A LAWYER PRESENT; IF
INDIGENT HIS RIGHT TO HAVE A LAWYER APPOINTED TO
REPRESENT HIM, AND THE FACT THAT HE COULD STCP MAKING A
STATEMENT, IF HE CHOSE TO BEGIN MAKING THAT STATEMENT HE
COULD STOP AT ANYTIME. AND YOU SHOULD CONSIDER THE
PLACE AND THE LENGTE OF THE DETENTION AND THE NATURE OF

THE QUESTIONING. YOU MUST BE SATISFIED BEYOND A
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REASONAELE DOUBT THAT THE STATEMENT WAS MADE BY THE
ACCUSED AND THAT IT WAS MADE UNINELUENCED BY THE PROMISE
OF REWARD, THREAT OF INJURY, OR DIMINUTION OF HIS RIGHTS
IN ANY MANNER WHATSCEVER, AND IF YOU DETERMINE THOSE
FACTORS, THAT IT WAS MADE, THAT IT WAS MADE FREELY AND
VOLUNTARY, THEN YOU GIVE THOSE STATEMENTS SUCH WEIGHT AS
YOU THINK THEY SHOULD DESERVE.
NOW, LADIES AND GENTLEMEN, THE SAME
CONSTITUTION AND LAW WHICH MAKE YCU THE JUDGES OF THE
FACTS IN THE CASE MAKE ME THE JUDGE OF THE LAW IN THE
CASE. AND I'M TELLING YOU NOW, AND I'M ABOUT TO TELL
YOU SOME MORE ABOUT WHAT THE LAW IS. AND YOU MUST ACCEPT
THE LAW AS I GIVE IT TO YCU BECAUSE I'M THE ONLY JUDGE
OF THE LAW. YCU ARE THE ONLY JUDGE CF THE FACTS, NOBODY
CAN QUESTION YQUR DECISICN AS FAR AS THE FACTS IN THE
CASE, BUT I'M THE ONLY JUDGE OF THE LAW. AND IF YOU
FIND THAT WHAT I TELL YOU IS NOT WHAT YOU THCUGHT THE
LAW WAS, OR EVEN IF IT'S NOT WHAT YOU THINK THE LAW
CUGET TO BE, YOU MUST PUT ASIDE YOUR POSITION OR YOUR
CPINICN ON THE LAW, ACCEPT THE LAW AS I GIVE IT TO YOU,
AND APPLY THAT TO THE FACTS AS YOU FIND THEM TO BE IN
THE CASE IN ORDER TC REACH YOUR VERDICT IN THE CASE.
NOW, FIRST I'M GOING TO DEFINE FOR
YOU, LADIES AND CGENTLEMEN, WHAT WE MEAN BY ARMED

ROBBERY. WELL, ARMED ROBBERY INCLUDES ALL THE ELEMENTS
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FIRST COF LARCENY AND ROBBERY. AND SO, LARCENY, LADIES
AND GENTLEMEN, IS NOTHING BUT STEALING. THE STATE MUST
PROVE FOUR THINGS TO PROVE LARCENY, AND THEY MUST PROVE
EACH OFF THESE BEYOND A REASONABLE DOUBT:
THAT THERE WAS A TAKING;
THAT THE TAKING WAS OF PERSONAL PROPERTY.
NOW, LADIES AND GENTLEMEN, THE LAW RECOGNIZES ONLY TWO
KINDS OF PROPERTY, ONE IS PERSONAL PROPERTY, ONE IS REAL
PROPERTY. REAL PROPERTY CONSISTS OF LAND AND HOUSES OR
BUILDINGS UPON THAT LAND. EVERYTHING ELSE IS PERSONAL
PROPERTY.
80, IT MUST BE A TAKING;
IT MUST BE OF PERSONAL PROPERTY:
THE PROPERTY MUST BE CARRIED AWAY, IT DOESN'T
HAVE TO BE CARRIED ANY PARTICULAR DISTANCE, BUOT
IT'S GOT TO BE CARRIED AWAY; AND
IT'S GOT TO BE TAKEN FRCM, WITH THE INTENT TO
STEAL THAT PROPERTY OR DEPRIVE THE OTHER PERSON OF
THAT PROPERTY.
SO, THAT'S LARCENY, TEAT'S LARCENY OR STEALING, THE
TAKING, THEE CARRYING AWAY, OF PERSONAL PROPERTY, WITH
INTENT TO STEAL THAT PROPERTY.
NOW, TO MAKE THAT ROBBERY, LADIES
AND GENTLEMEN, THERE'S ONE OTHER ELEMENT, AND IT I3 THAT

THE TAKING MUST BE FROM THE PERSON OR PRESENCE QOF THE
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VICTIM IN THE CASE. AND THERE ARE TWO OTHER ELEMENTS,
IT MUST BE TAKEN FROM THE PERSON OR PRESENCE OF THE
VICTIM, AND IT MUST HAVE BEEN ACCOMPLISHED BY PLACING
THE OTHER PERSON IN FEAR BY VIOLENCE OR THREATS OF
VIOLENCE SO AS TC MAKE THAT PERSON SURRENDER THE
PROPERTY WITHOUT THEIR CONSENT AND AGAINST THEIR WILL.
IN OTHER WORDS, IF YOU GO TO SOMEBODY'S HOUSE AND STEAL
THEIR LAWN MOWER AND LEAVE, THAT'S NOT ROBBERY BECAUSE
YOU DIDN'T TAKE IT -- IT'S LARCENY, BUT IT'S NOT ROBBERY
BECAUSE YOU DIDN'T TAKE IT FROM THE PERSON OR PRESENCE
OF THAT PERSON. BY THE SAME TOKEN, IF SOMEBCDY IS
SITTING IN A RESTAURANT AND YOU WALK UP BEHIND THEM AND
YOU TAKE THE PURSE OFF THE BENCH AND TAKE IT OUT, THAT'S
STEALING BUT IT'S NOT ROBBERY, AND EVEN THOUGH YOU TCOK
IT FROM THE PRESENCE OF THE VICTIM, YOU DIDN'T TAKE IT
BY PLACING THE PERSON IN FEAR OR INTIMIDATION IN ORDER
TO MAKE THEM GIVE UP THE PROPERTY. WE WOULD CALL THAT
SERRUPTICIOUSLY STEALING, AND SO THAT WOULDN'T BE
ROBBERY. S50, ROBBERY IS TAKING, CARRYING AWAY, PERSONAL
PROPERTY OF ANOTHER, WITH THE INTENT TO STEAL THAT
PROPERTY, AND IT HAS TO BE TAKEN FROM THE PERSON OR
PRESENCE OF THAT PERSON AND IT HAS TO BE TAKEN BY
PLACING THAT PERSON IN FEAR OR INTIMIDATION.
NOW, ARMED ROBBERY INCLUDES ONE

ADDITIONAL ELEMENT, AND THAT MEANS THAT THE FORCE OR
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INTIMIDATICN IS ACCOMPLISHED BY BEING ARMED, THAT THE
PERSCN WAS ARMED AND THAT WAY THEY INTIMIDATED THE
PERSCN OR FORCED HIM TC GIVE UP THE PROPERTY. AND SO,
THE STATE MUST PROVE IN ORDER FOR YOU TO CONVICT THE
DEFENDANT OF ARMED RCOBBERY THAT HE TOOXK AND CARRIED AWAY
THE PERSON PROPERTY OF THE VICTIM IN THE CASE, THAT HE
DID IT FROM THE PERSON OR PRESENCE OF THE VICTIM, AND
THAT HE DID IT BY PLACING THAT PERSON IN FEAR OR
INTIMIDATION BY THE USE OF A DEADLY WEAPON.

NOW, LADIES AND GENTLEMEN, THE STATE
ACTUALLY HAS DEFINED ARMED ROBBERY AS SAYING THAT A
PERSON WHO COMMITS THE CRIME OF ROBBERY WHILE ARMED WITH
A PISTOL, DIRK, SLING SHOT, METAL XKNUCKLES, RAZOR OR ANY
OTHER DEADLY WEAPON COMMITS THE OFFENSE OF ARMED
ROBBERY. AND A DEADLY WEAPON IS ANY TYPE OF WEAPON
WHICH CAN BE USED TO INFLICT SERIQUS BODILY HARM.

LADIES AND GENTLEMEN, IT IS NOT
ESSENTIAL THAT A VICTIM IN AN ARMED ROBBERY MUST BE
ALIVE WHEN THE ROBBERY OCCURS, BUT IN ORDER TO BE GUILTY
OF ARMED ROCBBERY IN CONJUNCTION WITH A HOMICIDE, OR
MURDER, THE STATE MUST PROVE THE VICTIM'S DEATH AND THE
TAKING ARE A PART OF A CONTINUOUS CHAIN OF EVENTS, AND
THAT THEY ARE SO INTERCONNECTED AS TO BE INSEPARABLEL.

NOW, LADIES AND GENTLEMEN, THE STATE

HAS CHARGED THE DEFENDANT WITH MURDER. AND UNDER THE
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PRINCIPLE 1IN SOUTH CAROLINA THAT A GREATER CRIME
INCLUDES A LESSER CRIME, THIS INDICTMENT OF MURDER
INCLUDES ALSQ THE CHARGE OF MANSLAUGHTER IN ADDITION TO
THE CRIME OF MURDER, MURDER BEING THE GREATER CRIME,
MANSLAUGHTER BEING THE LESSER CRIME. AND SO, I MUST
CHARGE YOU ON MURDER AND MANSLAUGHTER.
NOW, WHAT IS MURDER? THE DEFINITION
OF MURDER IS, IT IS THE WILLFUL, FELONIOUS KILLING OF A
HUMAN BEING BY A HUMAN BEING WITE MALICE AFORETHOQOUGHT,
THAT MALICE BEING EITHER EXPRESS MALICE OR IMPLIED
MALICE.
THE WILLFUL. WILLFUL, LADIES AND GENTLEMEN,
MEANS INTENTIONAL, IT MEANS VOLUNTARY, IT MEANS
CONSCIQUS, IT MEANS KNOWING AS OPPOSED TO
ACCIDENTALLY.
FELONIOQUS, LADIES AND GENTLEMEN, MEANS
WRONGFUL, IT MEANS UNLAWFUL, IT MEANS WITHOUT
JUSTIFICATION OR EXCUSE.
MALICE, LADIES AND GENTLEMEN, IS A - - -
WELL, LET ME DEFINE MANSLAUGHTER AND THEN I'LL DEFINE
MALICE FOR YQU,
MANSLAUGHTER, LADIES AND GENTLEMEN,
IS THE FELONIOUS OR WRONGFUL KILLING OF A HUMAN BEING
WITHOUT MALICE, IN SUDDEN HEAT AND PASSICN, UPON A

SUFFICIENT LEGAL PROVOCATION. S50, TEE DIFFERENCE
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BETWEEN MURDER AND MANSTAUGHTER IS THE PRESENCE OR
ABSENCE CF MALICE, MALICE BEING PRESENT IN MURDER, BUT
NOT PRESENT IN MANSLAUGHTER.
S0, WHILE MURDER IS THE WILLFUL,
FELONIOUS KILLING OF A HUMAN BEING BY A HUMAN BEING WITH
MALICE AFORETHOUGHT, AND THAT MALICE EITHER BEING
EXPRESSED OR IMPLIED MALICE, MANSLAUGHTER IS THE
FELONIOUS OR WRONGFUL KILLING OF A HUMAN BEING WITHOUT
MALICE IN A SUDDEN HEAT OF PASSION AND UPCON SUFFICIENT
LEGAI. PROVCCATICN.
NOW, LET ME DEFINE FCR YOU FIRST
WHAT WE MEAN BY MALICE. MALICE IS AN ESSENTIAL ELEMENT
OF THE CRIME OF MURDER. MALICE IS A TERM OF ART, A
TECHNICAL TERM. IT IMPORTS WICKEDNESS, IT EXCLUDES JUST
CAUSE OR LEGAI, EXCUSE. MALICE IN ANY FORM, WHETHER IT
ARISES FRCM HATRED, ILL WILL, OR OTHERWISE, IS STILL
MATLICE. MALICE SPRINGS FROM THE DEPRAVITY, FROM A HEART
DEVOID OF SOCIAL DUTY, AND FATALLY BENT ON MISCHIEEF. IT
MUST BE AFORETHOUGHT. THE LAW DOES NOT REQUIRE THAT
MALICE SHOULD EXIST FOR ANY PARTICULAR TIME BEFCRE THE
COMMISSION OF THE ACT, BUT MALICE MUST EXIST IN THE MIND
OF THE ACCUSED JUST BEFORE AND AT THE TIME OF THE
COMMISSION OF THE ACT. THERE MUST BE A COMBINATION OF
THE PREVICUS EVIL INTENT AND THE ACT PRODUCING THE

RESULT.




PENGAD = 1-B00-631-6859 = wynv.pengad.com

LASER BOND FORM A

10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

551
MALICE AFORETHOUGHT MAY BE EITHER
EXPRESSED OR IMPLIED. THESE WORDS, EXPRESSED OR
IMPLIED, DO NOT MEAN DIFFERENT KINDS OF MALICE, BUT
MERELY THE MANNER IN WHICH THE ONLY KIND OF MALICE KNOWN
TG THE LAW MAY BE SHOWN TO EXIST, THAT IS, EITHER BY
DIRECT EVIDENCE OR BY A NECESSARY INFERENCE FROM THE
FACTS AND CIRCUMSTANCES WHICH ARE PROVEN. EXPRESS
MALICE IS SHOWN WHEN ONE, BY WORD OF MOUTH, EXPRESSES
HIS HATRED OR ILL WILL FOR ANOTHER OR WHERE THE STATE
SHOWS HE HAS MADE PREPARATION BEFOREHAND TO DO THE DEED
WHICH WAS LATER ACCOMPLISHED. LYING IN WAIT FOR A
PERSON OR ANY ACTS OF PREPARATION GOING TO SHOW THAT THE
DEED WAS WITHIN HIS MIND OR HIS THINKING WOULD BE
EXPRESSED MALICE.
NOW, EVEN THOUGH NO EXPRESSED INTENT
TC KILL IS PROVED BY DIRECT EVIDENCE, IT MAY BE INFERRED
FROM THE FACTS AND CIRCUMSTANCES WHICH ARE PROVEN.
MALICE MAY BE INFERRED FROM THE WILLFUL, DELIBERATE AND
INTENTICNAL DOING OF AN UNLAWFUL ACT WITHQUT JUST CAUSE
OR LEGAL EXCUSE. IN OTHER WORDS, 1IN ITS GENERAL
SIGNIFICATION, MALICE MEANS THE DOING OF A WRONGFUIL ACT
INTENTIONALLY, WITHOUT JUSTIFICATION OR LEGAL EXCUSE. IT
MAY BE INFERRED FROM CONDUCT SHOWING A TOTAL DISREGARD
FOR HUMAN LIFE. THE INFERENCE OF MALICE ARISE WHEN THE

DEED IS DONE WITE A DEADLY WEAPON. A DEADLY WEAPON IS
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ANY ARTICLE, INSTRUMENT OR SUBSTANCE WHICH IS LIKELY TO
CAUSE DEATH OR GREAT BODILY HARM, MALICE DOES NOT
NECESSARILY IMPART ILL WILL TOWARD THE INDIVIDUAL
INJURED, BUT RATHER SIGNIFIES A GENERAL MALIGNANT
RECKLESSNESS OF THE LIVES AND SAFETY OF OTHERS, 24
CONDITION OF MIND WHICH SHOWS THE HEART DEVOID OF SCCIAL
DUTY AND FATALLY BENT ON MISCHIEF. IT IS THE WRONGFUL
INTENT TO INJURE ANOTHER AND INDICATES A WICKED OR
DEPRAVED SPIRIT INTENT ON DOING WRONG. SO IF FACTS ARE
PROVEN BEYOND A REASONABLE DOUBT SUFFICIENT TO RAISE AN
INFERENCE OF MURDER TO YOUR SATISFACTION, THIS INFERENCE
WOULD BE SIMPLY AN EVIDENTIARY FACT TO BE TAKEN INTO
CONSIDERATION BY YOU, THE JURY, ALONG WITH OTHER
EVIDENCE IN THE CASE, AND YOU MAY GIVE IT SUCH WEIGHT AS
YOU DETERMINE IT SHOULD RECEIVE.
NOW, LADIES AND GENTLEMEN,
MANSLAUGHTER, AS I HAVE ALREADY INDICATED TO YOU, IS THE

UNLAWEFUL OR FELONIOUS KILLING OF A HUMAN BEING WITHOUT

MALICE BUT IN SUDDEN HEAT AND PASSION UPON A SUFFICIENT

LEGAL PROVOCATION,. A LEGAL PROVOCATICON, LADIES AND
GENTLEMEN, IS SOME ACT WHICH, EITHER ALONE CR 1IN
CONJUNCTICN WITE WORDS OR CIRCUMSTANCES, IS CALCULATED
TO THROW ONE INTO A PASSION. NOW, THE SUDDEN HEAT AND
PASSION UPCN SUFFICIENT LEGAL PROVOCATION WHICH

MITIGATES OR REDUCES DOWN A FELONIOUS KILLING FROM
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MURDER TO MANSLAUGHTER, WEHILE IT NEED NOT DETHRONE OR
ELTMINATE REASON ENTIRELY, IT MUST BE SUCH AS WOULD
NATURALLY DISTURB OR SWAY THE REASON OF AN ORDINARY
PERSON AND RENDER HIS MIND INCAPABLE OF COOL REFLECTION,
AND PRODUCE WHAT ACCORDING TO HUMAN EXPERIENCE MAY BE
CALLED AN UNCONTROLLED IMPULSE TO DO VIQLENCE.
NOW, LADIES AND GENTLEMEN, IF TEE
EEAT OF PASSION, EVEN IF IT EXISTED, HAD COOL, OR IF
THERE WAS SUFFICIENT TIME BETWEEN THE PROVOCATION AND
THE KILLING FOR PASSION TO HAVE COOLED, THE KILLING
WOULD NOT BE ATTRIBUTED TO THE HEAT OF PASSION BUT IT
WOULD BE ATTRIBUTED TO MALICE. NOW, AS TCO WHETHER OR
NOT A REASCNABLE TIME FOR THE COOLING HAD ELAPSED, YOU
SHOULD TAKE INTO CONSIDERATION THE WHOLE CIRCUMSTANCES
SURROUNDING THE DIFFICULTY. YOU SHOULD CONSIDER THE
NATURE OF THE PROVOCATION, THE DEFENDANT'S PHYSICAL AND
MENTAL CONSTITUTION, HIS CONDITION IN LIFE AND PECULIAR
SITUATION AT THE TIME OF TEE AFFAIR, HIS EDUCATION, HIS
CONDUCT, MANNER AND CONVERSATION THROUGHOUT THE
TRANSACTION. ALL PERTINENT CIRCUMSTANCES MAY BRE
CONSIDERED, AND THE TIME IN WHICH AN ORDINARY MAN IN
LIKE CIRCUMSTANCES WOULD HAVE COOLED, THAT WOULD BE THE
REASONABLE TIME.
LADIES AND GENTLEMEN, A TYPICAL

CASE THAT'S GIVEN IS, A MAN COMES HOME AND FINDS ANOTHER
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MAN IN BED WITH HIS WIFE, AND HE KILLS THAT MAN RIGHT
THERE, BAM. IT WOULD BE UP TC A JURY, BUT THERE HAVE
BEEN MANY CASES WHERE THE JURY DETERMINED THAT THAT WAS
SUFFICIENT LEGAL PROVOCATION TO PROVOKE THE MAN IN THE
HEAT OF PASSION TO TAKING THAT MAN'S LIFE. NOW, IF THE
MAN COMES HOME AND FINDS ANOTHER MAN IN BED WITH HIS
WIFE, AND HE SAYS, GET OUT OF MY HCUSE, AND A WEEK LATER
HE GOES AND KILLS HIM, AS A MATTER OF LAW THAT WOULD NOQT
BE SUFFICIENT LEGAIL PROVOCATION BECAUSE HE'S HAD A WEEK
TC COCL CFF. HE COULDN'T BE SAID TO BE IN THE HEAT OF
PASSION. THAT'S WHAT WE MEAN BY, IT'S GOT TO HAPPEN
WHILE HE'S IN THE HEAT OF PASSION. BY THE SAME TOKEN, IF
SOMEBODY WALKS UP TO YOU AND SAYS, GEE, THAT'S THE
UGLIEST SHIRT I'VE EVER SEEN IN MY LIFE, AND YOU FLY
INTO A RAGE AND KILL HIM, THAT'S NOT GOING TO EXCUSE
YOU, BECAUSE THAT'S NOT ADEQUATE LEGAL PROVCCATION. YOQU
KNOW, FINDING A MAN IN BED WITH YOUR WIFE HAS BEEN
CONSIDERED TO BE ADEQUATE LEGAL PROVOCATICN, AND IT
WOULD BE UP TO A JURY, YOU MAY CONSIDER IT'S NOT, AND
THAT DOESN'T APPLY TO THIS CASE, I'M JUST TRYING TO SHOW
YOU WHAT WE MEAN BY ADEQUATE LEGAL PROVCOCATION, THE HEAT
OF PASSION, AND THE TIME TO COOL OFF, AND I THINK THAT
ILLUSTRATES THAT. YOU WOULDN'T ORDINARILY GET SO
INFLAMED BY THE COLOR OF A MAN'S SHIRT, OCR A MAN NOT

LIKING THE COLOR OF YOUR SHIRT THAT YCU WCULD KILL HIM,
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AND THAT IN THE LAW WOULDN'T BE SUFFICIENT.
NOW, LADIES AND GENTLEMEN, WHEN YOQU
CONSIDER ALL OF THE EVIDENCE IN THE CASE IF YOU CONCLUDE
THAT THE DEFENDANT IS GUILTY BUT THERE'S A REASONABLE
DOUBT AS TO WHETHER HE'S GUILTY OF MURDER OR
MANSLAUGHTER, THEN YOU WOULD RESOLVE THAT DOUBT IN FAVOR
OF THE DEFENDANT AND FIND HIM GUILTY OF MANSLAUGHTER,
BUT YOU WOULDN'T FIND HIM GUILTY OF ANYTHING UNLESS YOU
FIND THAT THE STATE HAS PROVEN THE ELEMENTS OF THAT
CRIME, EACH OF THOSE ELEMENTS BEYOND A REASONABLE DOUBT.
NOW, LADIES AND GENTLEMEN, THE
DEFENDANT IN THIS CASE HAS RAISED THE QUESTION OF SELF
DEFENSE, AND I CHARGE YOU, LADIES AND GENTLEMEN, THAT
THE LAW RECOGNIZES THE RIGHT OF EVERY PERSCN TC DEFEND
HIMSELF FROM DEATH CR SERICUS BODILY HARM. AND TO DO
THIS HE MAY USE SUCH FORCE AS IS NECESSARY, EVEN TC THE
POINT OF TAKING A HUMAN LIFE. IN OTHER WORDS, SELF
DEFENSE IS A COMPLETE DEFENSE, ENTITLED TO ONE CHARGED
WITH AN UNLAWFUL ACT, WHETHER IT BE MURDER OR
MANSLAUGHTER, TO AN ACQUITTAL OR NOT GUILTY VERDICT IF
THE LEGAL ELEMENTS OF THE PLEA OF SELF DEFENSE ARE SHOWN
TO YOUR SATISFACTION BY THE EVIDENCE IN THE CASE. SINCE
SELF DEFENSE IS A COMPLETE DEFENSE, IF YOU BELIEVE THAT
THE DEFENDANT ACTED IN SELF DEFENSE YOU MUST FIND HIM

NOT GUILTY.

(@)

(@)
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NOW, LADIES AND GENTLEMEN, THERE ARE

FOUR ELEMENTS REQUIRED BY LAW TC ESTABLISH THE DEFENSE
OF SELF DEFENSE IN THIS CASE:

FIRST, THE DEFENDANT MUST BE WITHOUT FAULT IN
BRINGING ON THE DIFFICULTY. OBVIOQUSLY, SOMEBODY
CAN'T CREATE A SITUATION AND THEN KILL A MAN AND
SAY, WELL, YOU KNOW, I'VE KILLED HIM IN SELF
DEFENSE. S0, YOU HAVE TO BE WITHOUT FAULT IN
 BRINGING ON THE SITUATION,

SECONDLY, THE DEFENDANT MUST HAVE ACTUALLY
BELIEVED HE WAS IN EMINENT DANGER OF LOSING HIS
LIFE OR SUSTAINING SERIOUS BODILY INJURY, OR EHE
ACTUALLY WAS IN SUCH EMINENT DANGER. HE EITHER HAD
TO BELIEVE THAT HE WAS IN EMINENT DANGER OF LOSING
HIS LIFE OR HE ACTUALLY WAS IN THE DANGER. WHAT'S
THE DIFEFERENCE? WELL, ONE EXAMPLE COULD BE, IF
SOMEBODY IS POINTING A WEAPON AT YOU BUT IT'S NOT
LOADED, YOU EKNOW, YOQU'RE NOT REALLY IN EMINENT
DANGER BUT YOU COULD HAVE BELIEVED THAT YOU WERE
IN EMINENT DANGER. IF IT WAS LOADED YOU ARE IN
EMINENT DANGER. SO, BUT YOU DIDN'T KNOW. SO, YOQU
HAVE TO HAVE BELIEVED THAT YOU WERE IN DANGER OR
ACTUALLY WERE 1IN DANGER, THAT'S THE SECOND
ELEMENT .

NOW, THE THIRD ELEMENT IS THIS, IF THE




PENGAD + 1-800-531-5988 = www.pengad.com

LASER BOND FORM A

10

11

12

13

14

15

186

17

18

i9

20

21

22

23

24

25

557
DEFENSE IS BASED UPON THE BELIEF OF EMINENT
DANGER, WHEN MAYBE HE WASN'T, THE BELIEF, THEN A
REASONABLE PRUDENT MAN OF ORDINARY PRUDENCE AND
COURAGE WOULD HAVE ENTERTAINED THE SAME BELIEF.
IN OTHER WORDS, IF SOMEBODY IS HOLDING AT YOU AND
YOU DON'T KNOW WHETHER IT'S LOADED OCR NOT, IT
TURNS OUT NOT TO BE LOADED, AND YOQU ACTED AND
CLAIMED IT WAS SELF DEFENSE WHEN YOU TOOK THAT
PERSON'S LIFE, THEN THE QUESTION FOR THE JURY
WOULD BE, WOULD A MAN OF ORDINARY REASON AND
PRUDENCE HAVE FELT LIKE THAT HE WAS 1IN THAT
DANGER? NOW, IF THAT PERSON WAS POINTING A SLING
SHOT AT YOU IT WOULD BE A DIFFERENT QUESTION FOR
YOU TO RESOLVE. NOW, IF THE DEFENDANT ACTUALLY
WAS IN EMINENT DANGER, LADIES AND GENTLEMEN, THEN
THE CIRCUMSTANCES WERE SUCH AS WOULD WARRANT A MAN
OF ORDINARY PRUDENCE, FIRMNESS AND COURAGE TO
STRIKE THE FATAL BLOW IN ORDER TC SAVE HIMSELF
FROM SERIOUS BODILY HARM OR LOSING HIS OWN LIFE.
SO, IF HE BELIEVED TEAT HE WAS IN DANGER IT MUST
HAVE BEEN A BELIEF THAT A REASONABLY PRUDENT MAN
WOULD HAVE HAD AT THE SAME TIME. IF HE ACTUALLY
WAS IN THAT EMINENT DANGER OF LOSING HIS LIFE OR
SUFFERING SERIOUS BCDILY HARM, THEN THE CONDUCT,

HIS ACTIONS AFTER THAT BELIEF SHCOULD BE SUCH AS

(@)
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WOULD WARRANT A MAN OF ORDINARY PRUDENCE, FIRMNESS
AND COURAGE TO STRIKE THE FATAL BLOW IN ORDER TO
SAVE HIMSELF FROM SERIQUS BODILY HARM OR LOSING

HIS OWN LIFE,
FOURTH, LADIES AND GENTLEMEN, YQOU MUST BE
CONVINCED THAT THE DEFENDANT HAD NO OTHER PROBABLE
MEANS OF AVOIDING THE DANGER OF LOSING HIS OWN
LIFE OR SUSTAINING SERIOUS BODILY INJURY OTHER
THAN TO ACT A8 HE DID 1IN THIS PARTICULAR
CIRCUMSTANCE. SO, LADIES AND GENTLEMEN, A PERSON
HAS A DUTY TO AVOID TAKING HUMAN LIFE, OR
INFLICTING SERIQUS BODILY INJURY IF IT IS POSSIBLE
TO DO 5C, EVEN TO THE EXTENT OF RETREATING FROM
HIS ADVERSARY UNLESS BY RETREATING THE DANGER OF
BEING KILLED OR SUFFERING SERIQOUS BODILY HARM IS
INCREASED OR IT IS REASONABLY APPARENT THAT SUCH
DANGER WOULD BE INCREASED. SC, THERE IS A DUTY TO

RETREAT.

LADIES AND GENTLEMEN, THE FORCE WHICH A PERSON MAY USE
IN SELF DEFENSE IS THAT WHICH UNDER ALL CIRCUMSTANCES
REASCNABLY APPEARS NECESSARY TG THAT PERSON IN CRDER TO
PREVENT AN IMPENDING INJGRY. THE INFLICTING OF SERIQUS
BODILY INJURY IS NOT JUSTIFIABLE OR EXCUSABLE ON THE
GROUND OF SELF DEFENSE BY REASON OF A DANGER OR

APPREHENSION OF DANGER OF SLIGHT BODILY INJURY OR OF A
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MERE INDIGNITY OF A SLIGHT OR MODERATE INJURY, SUCH AS
TO TEAT TO BE APPREEENDED FROM A SIMPLE OR ORDINARY
ASSAULT OR BATTERY WITH OR WITHOUT SOME TYPE OF WEAPON
UNLESS THE ASSAULT IS ACCOMPANIED BY ACTS INDICATING
EMINENT DANGER OF SERIOUS BODILY HARM, OR A FELONY, AND
PRODUCES IN THE MIND OF THE ACCUSED A REASCNABLE BELIEF
OF THAT DANGER. IN DETERMINING WHETHER THE PARTICULAR
MEANS AND METHOD USED IN SELF DEFENSE IS OR IS NOT
EXCESSIVE, THE AMOUNT OF FORCE EXERTED, THE MEANS OR
INSTRUMENTALITY BY WHICH IT IS APPLIED, THE MANNER OR
METHOD OF APPLYING IT AND THE CIRCUMSTANCES UNDER WHICH
THE FORCE WAS APPLIED ARE FACTCRS TO BE CONSIDERED. THE
PRIVILEGE OF SELF DEFENSE RESTS UPON THE NECESSITY OF
PERMITTING A PERSON WHO IS ATTACKED TO TAKE REASCNABLE
STEPS TO PREVENT HARM TO HIMSELF CR HERSELF WHERE THERE
IS NO TIME TO RESORT TO LAW. THE PRIVILEGE EXTENDS TO
THE USE OF ALL REASONABLE FORCE TO PREVENT ANY
THREATENED HARM OR OFFENSIVE BODILY CONDUCT OR
CONFINEMENT, WHETHER INTENDED OR NEGLIGENT.
LADIES AND GENTLEMEN, I'VE TOLD YOU
THAT THE STATE HAS THE BURDEN OF PROOF IN THIS CASE.
WELL, THE STATE MUST PROVE THE LACK OF EXISTENCE OF THE
DEFENSE OF SELF DEFENSE, OR THE STATE HAS TO DISPROVE
SELE DEFENSE BY PROOF BEYOND A REASONABLE DOURT. IT IS

NOT SOMETHING THAT THE DEFENDANT HAS TO PROVE, BUT THE

O

(<0




PENGAD * 1-800-631-893B8 « www.pengad.com

LASER BOND FORM A

—as

560

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

560
STATE HAS TO PROVE THE ABSENCE OF THAT DEFENSE. YOU
SHOULD CONSIDER ALL OF THE EVIDENCE THAT YOU'VE HEARD IN
THIS CASE, AND AFTER YOU'VE HEARD ALL OF THE EVIDENCE,
INCLUDING THE EVIDENCE OF SELF DEFENSE, AND YOU HAVE A
REASONABLE DOUBT AS TO HIS GUILT YOU MUST FIND HIM NOT
GUILTY. ON THE HAND, AFTER CONSIDERING ALL OF THE
EVIDENCE, INCLUDING THE EVIDENCE OF SELF DEFENSE, IF YOU
FIND THAT THE STATE HAS PROVEN BEYOND A REASONABLE DOUBT
HIS GUILT, THEN YOU MUST FIND HIM GUILTY.
NOW, LADIES AND GENTLEMEN, NOTHING
THAT I'VE SAID DURING THEE CCURSE OF THIS TRIAL HAS BEEN
IN ANY WAY INTENDED TO EXPRESS OR SUGGEST A VIEW OF THIS
CASE OR AN OPINION AS TC THE FACTS OF THE CASE OR THE
WEIGHT OF THE EVIDENCE IN THE CASE, OR THE CREDIBILITY
OF THE WITNESSES, OR WHAT YOUR VERDICT SHOULD BE. AND
IF ANYTHING I'VE SAID OR DONE DURING THIS TRIAL OR THESE
INSTRUCTIONS SEEMS TO INDICATE TO YOU THAT I HAVE SUCH
AN OPINION, PLEASE DISREGARD THAT. PUT THAT OUT OF YOUR
MIND, YOU MUST MAKE THAT DECISION SOLELY, THAT IS SOLELY
YOUR PROVINCE.
YOU'VE BEEN SELECTED AS FAIR AND
IMPARTIAL JURORS. YOU ARE SWORN TO IMPARTIALILY TRY AND
DETERMINE THE FACTS OF THIS CASE. AND WHEN YOU COMPLY
WITH YOUR OATH TO DO 80 TEEN NO ONE WILL HAVE A RIGHT TOC

CRITICIZE YOUR VERDICT, AND YOU WILL HAVE FULLY
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DISCHARGED YOUR DUTY AS JURORS. YOQOU ARE TO DECIDE THIS
CASE ACCORDING TO THE TESTIMONY TEAT YOU'VE HEARD FRCM
THE LIPS OF THE WITNESSES IN THIS CASE ALONG WITH THE
OTHER EVIDENCE INTRODUCED. AS JURORS YOU MUST DECIDE
THE ISSUES IN THIS PROCEEDING WITHOUT BIAS AND WITHOUT
PREJUDICE TO ANY PARTY. YOU CANNOT ALLOW YOURSELF TO BE
GOVERNED BY PASSION, BY UNFAIR SYMPATHY, BY PREJUDICE
FOR OR AGAINST ANY PERSON, BY PUBLIC OPINION, OR ANY
OTHER ARBITRARY FACTOR. BOTH THE STATE AND THE
DEFENDANT HAVE A RIGHT TO EXPECT THAT EACH OF YOU WILL
CAREFULLY AND IMPARTIALLY CONSIDER ALL OF THE EVIDENCE
IN THE CASE AND TEAT YCOU WILL FOLLOW MY INSTRUCTIONS TO
YOU ON THE LAW IN ORDER TO REACH YOUR VERDICT IN THIS
CASE.
NOW, LADIES AND GENTLEMEN, AS I
SAID, YOU WILL HAVE THESE INDICTMENTS WITH YOQU IN THE
JURY ROOM.
AND MR. SALLEY, I'M GCING TQ ASK IF
YOU WCULD SERVE AS THE FOREPERSON, THAT SIMPLY MEANS
THAT YOU WOULD PRESIDE, THAT YOU WOULD SEE THAT
EVERYBODY HAS AN OPPORTUNITY TO SPEAK WHO WANTS TO BE
HEARD, WITHOUT EVERYBODY TALKING ALL AT ONE TIME. WHEN
THE JURY HAS REACHED A UNANIMOUS VERDICT IT WOULD BE
YOUR DUTY TO REPORT THAT VERDICT ON BEHALF OF THE ENTIRE

JURY. YOU VERDICT MUST BE UNANIMOCUS, ALL TWELVE OF YOU

n

D
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MUST AGREE BEFORE ANY VERDICT CAN BE REPORTED ON BEHALF
OF THIS JURY.
NOW, AS TO THE INDICTMENT EFOR ARMED
ROBBERY THERE ARE ONLY TWO POSSIBLE VERDICTS. IF YOU
FIND THE STATE HAS PROVEN THE ELEMENTS FOR ARMED ROBBERY
AS OUTLINED, YOUR VERDICT WOULD BE GUILTY. IF YOU FIND
THE STATE HAS FAILED TO PROVE EACH AND EVERY ONE OF
THOSE ELEMENTS, THEN YOUR VERDICT WOULD BE NOT GUILTY.
AND AS I SAID, IT MUST BE A UNANIMOUS DECISION. NOW,
YOU WILL HAVE THE INDICTMENT, ON ONE SAID IT HAS, ARMED
ROBBERY, AND IT HAS A LITTLE SUMMARY OF THE CHARGES. ON
THE OTHER SIDE, DOWN IN THIS BOTTOM CORNER IT HAS A
LITTLE BLANK BLOCK THAT SAYS, VERDICT. NOW, I HAVE THE
TWO VERDICTS THERE. THERE'S NO SIGNIFICANCE IN THE
ORDER IN WHICH I HAVE WRITTEN THE VERDICTS, IF I'M GOING
TO TALK ABOUT TWO MATTERS, IF I'M GOING TO WRITE TWO
THINGS DOWN I HAVE TC WRITE ONE AHEAD OF THE OTHER, BUT
THE VERDICTS ARE SIMPLY, GUILTY OR NOT GUILTY. YOU
WOULD SIMPLY STRIKE THROUGH THE APPRCPRIATE ONE AND
LEAVE THE OTHER ONE SO IT'S CLEAR TO ME WHAT THE VERDICT
OF THE JURY IS, EITHER GUILTY OR NOT GUILTY,
NOW, ON THE MURDER CHARGE THERE ARE
THREE POSSIBLE VERDICTS, AND THERE'S NO SIGNIFICANCE
AGAIN IN THE ORDER IN WHICH I TELL YOU ABOUT THOSE

VERDICTS OR THE ORDER IN WHICH I HAVE WRITTEN THEM DOWN
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ON THIS INDICTMENT. YOU SIMPLY HAVE TO WRITE SOMETHING
DOWN, IF YOU'RE GCING TO WRITE IT, ONE'S GOT TO BE AHEAD
OF THE OTHER. IF YOU FIND THAT THE STATE HAS PROVEN THE
ELEMENTS OF MURDER YOUR VERDICT WOULD BE GUILTY OF
MURDER, AND THAT'S THE FIRST ONE I HAVE WRITTEN. IF YOU
FIND THAT THE STATE HAS NOT PROVEN MURDER BUT HAS PROVEN
THAT THE DEFENDANT IS GUILTY OF VOLUNTARY MANSLAUGHTER,
THEN YOU  WOULD FIND HIM GUILTY OF VOLUNTARY
MANSLAUGHTER. IF YOU FIND THAT THE STATE HAS NOT PROVEN
BEYOND A REASONABLE DOUBT THE ELEMENTS OF EITHER CRIME
THEN YOUR VERDICT WOULD BE NOT GUILTY. AND I'VE WRITTEN
ALL THREE OF THOSE RIGHT THERE, YOU JUST STRIKE OUT TWO
CF THEM, LEAVING IT CLEAR TO ME WHICH ONE YOU'VE LEFT AS
THE UNANIMOUS VERDICT OF THE JURY.
NOW, IF YCU HAVE ANY QUESTIONS THAT
COME UP, WRITE THEM DOWN ON A SHEET OF PAPER. THE
BAILIFF WILL SEE THAT YOU HAVE SOME PAPER BACK THERE,
AND JUST WRITE THEM DOWN, GIVE THEM TC THE BAILIFF,
KNOCK ON THE DOOR, THERE WILL BE SOMEBODY STANDING
OUTSIDE THAT DOOR EVERY MINUTE YOU ARE BACK THERE. GIVE
THEM TO THE BAILIFF, HE'LL BRING THEM TO ME, AND I'LL DO
WHATEVER I NEED TC DO IN RESPCNSE TC THAT QUESTION.
IF WE HAVE ANY SMOKERS AND THE
SMOKERS NEED TO GO QUT, JUST KNOCK ON THE DOOR, TELL THE

BAILTIFF YOU NEED TO SMOKE AND HE'LL TAKE YOU QUTSIDE ON

n
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THE LAWN SOMEWHERE TO SMOKE. YOU CAN'T SMOKE IN THE
COURTHOUSE. 1IF THE SMOKERS LEAVE YOU HAVE TO STOP YOQUR
DELIBERATIONS. YOU CAN'T DELIBERATE UNLESS ALL TWELVE OF
YOU ARE THERE.
WHEN YOU HAVE REACHED A VERDICT YOU
WILL SIMPLY KNOCK ON THE DCCR, TELL THE BAILIFF YOU HAVE
REACHED A VERDICT. YQOU DO NOT TELL HIM WHAT THE VERDICT
IS, YOU DO NOT GIVE HIM THE INDICTMENTS, THESE VERDICT
FORMS, YOU SIMPLY TELL HIM YOU'VE REACHED A VERDICT AND
HE'LL NOTIFY ME. WE HAVE SCME OTHER MATTERS THAT WE'RE
GOING TO BE DOING SO IT MIGHT TAKE ME A fEW MINUTES, IT
MIGHT NOT BE INSTANTLY, BUT HE WILL NOTIFY ME, I'LL
BRING YOU BACK INTC THE COURTROOM AND WE WILL ACCEPT
YOUR VERDICT IN THE COURTROOM.
50, WITE THAT I'M GOING TO ASK YOU
TO RETIRE TO THE JURY RCOM IN JUST A SECOND, BUT I'M
GOING TO ASK YOU NOT TO TALK ABOUT THE CASE FOR THIS
REASON, I MUST DISCUSS MY CHARGE TO YOU WITH THE
ATTORNEYS. SOMETIME I MAKE A MISTAKE. I KNOW THAT MIGHT
SHOCK YOU, BUT I DO. AND SO, IF I NEED TO CORRECT SOME
ERROR THAT I'VE MADE, IF I'VE NOT TOLD YOU EVERYTHING I
NEED TO TELL YOU, OR IF I NEED TO CHANGE SOMETHING I'VE
TCLD YOU I'LL BRING YOU BACK QUT IN JUST A COUPLE OF
MINUTES, AND I'LL CORRECT THAT ERROR. IF I DON'T NEED

TO DG THAT I WILL SEND IN TO YOU, MR. FOREMAN, THESE TWO
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INDICTMENTS AND ALL OF THE EXHIBITS WHICE HAVE BEEN
INTRODUCED INTC THIS CASE. ONCE YOQU RECEIVE THE
INDICTMENTS AND THE EXHIBITS YOU CAN BEGIN YOUR
DELIBRERATIONS BUT NOT UNTIL THAT TIME. WHEN YOUR LUNCH
COMES THEY WILL BRING IT RIGHT ON IN, THEY'LL KNOCK ON
THElDOOR, BRING IT ON IN TC YOU, AND YOU CAN HAVE YOQUR
LUNCH AND CONTINUE YOUR DELIBERATIONS.

MR. FOGLE, I'M GOING TO ASK IF YOU
WOULD WAIT IN THE GRAND JURY ROOM. YOU CANNOT GO BACK
INTO THE JURY RCOOM WITH THE OTHER TWELVE. WE CAN ONLY
HAVE TWELVE DELIBERATING, BUT I'M GOING TO ASK YOU TO
WAIT THERE AT LEAST UNTIL YOUR LUNCH COMES, AND THEN
I'LL PROBABLY EXCUSE YOU AND YOU CAN GO ON ABCUT YOUR
BUSINESS AS LONG AS EVERYBODY ELSE IS HEALTHY AND
FEELING OKAY. ALRIGHT, SIR? S0, MR. FOGLE, YOU RETIRE
TO THE GRAND JURY ROCM, EVERYBODY ELSE RETIRE TO THE
JURY ROCM, BUT DON'T BEGIN YOUR DELIBERATIONS UNTIL YOU
RECEIVE THE INDICTMENTS AND EXHIBITS. THANK YOU VERY
MUCH, PLEASE FOLLOW THE DEPUTY OUT.
(Whereupon, the jury retires
to the jury room and the following
takes piace out of the presence
of the jury.)

THE COURT: ANY EXCEPTIONS FROM THE

STATE?Y

n

(@ )]
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SOLICITOR SORENSON: YOUR HONOR, I

MAY HAVE MISSED IT, BUT DID YOU TELL THEM THAT THEIR
VERDICT HAS TO BE UNANIMOUS?

TEE CQURT: I DID.

SOLICITOR SORENSON: OKAY. I GUESS
I JUST MISSED IT.

THE COURT: T DIDN'T EXPRESS IT AS
MUCH AS I USUALLY DO, BUT I DID TELL THEM, WITHOUT ANY
QUESTION.

OKAY, ANY EXCEPTIONS FROM THE
DEFENSE?

MR. MELLARD: I WOULD JUST RENEW OUR
CBJECTION TO THE CHARGE OF VOLUNTARY MANSLAUGHTER.

THE COURT: ALRIGHT, OKAY. HOW MANY
EXHIBITS DO WE HAVE FOR THE STATE, MS. WALKER?

COURT REPORTER: I BELIEVE TWENTY-

FOUR.

THE COURT: TWENTY-FOUR?

COURT REPORTER: YRS, SIR.

THE COURT: AND HOW MANY FOR THE
DEFENSE?

COURT REPCRTER: NONE.

THE COURT: NONE. OKAY, MR.

MELLARD, YOU AND MR. SORENSON GATHER UP THOSE EXHIBITS,

BE SURE YQU'VE GOT ALL TWENTY-FOUR OF THEM THERE, AND AS
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SOON AS YOU GET THOSE EXHIBITS, MR. DEPUTY, YOU CAN GIVE
THEM TO THE JURY. NOW, YOU PUT A DOOR OUTSIDE THAT JURY
ROOM AND SOMEBODY'S GOT TO BE THERE EVERY MINUTE.
BATLIFFE: YES, SIR.

THE COURT: ONE OF YCU, YQU CAN'T

LEAVE THAT DOOR UNATTENDED. ALRIGHT?
BATLIFEF: ALRIGHT, SIR.
(Whereupon, the Jjury begins
deliberations at 12:10 p.m.)
(Recess)
(Whereupon, the jury sends in
a note and the following
takes place out of the presence
of the jury.)

THE COURT: WOULD YOU MARK THIS AS

COURT'S EXHIRIT NUMBER SEVEN. A QUESTION FROM THE JURY.
(Court's Exhibit Seven
marked and filed.)

ITHE COURT: THE FIRST ONE SAYS,

"WHERE ARE THE POLICE PICTURES THAT WERE TAKEN OF MR.
MOSES THE MORNING OF HIS ARREST THAT COULD POSSIBLY SHOW
SCARS FROM DOG SCRATCHES." THERE WERE NONE INTRODUCED
INTO EVIDENCE, I'LL JUST TELL THEM THERE ARE NONE IN
EVIDENCE, AND WE CAN'T INTRODUCE NEW EVIDENCE AT THIS

TIME. THAT'S ALL I'LL TELL THEM.

h
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SCLICTTOR SORENSON: I GUESS MY

CONCERN, JUDGE, IS - - -

THE COURT: - HUH?

SOLICITOR SORENSON: THE STATE'S

CONCERN WITH THE RESPONSE IS JUST LIKE THEIR CONCERN, IS
MAKING SURE IT DIDN'T APPLY, THAT YOU'RE SAYING THERE
ARE NO PHOTOGRAPHS. WELL, OUR CONCERN IS MAKING SURE
YOU DON'T IMPLY THAT WE JUST DIDN'T INTRODUCE THEM. I
MEAN, IT'S OUR POSITION THEY EXIST.

THE COURT: WELL, WHAT DO I TELL

THEM?

SOLICITOR SORENSON: THEY DON'T

EXIST. I THINK JUST THAT THEY HAVE ALL THE EVIDENCE,
THAT YOU HAVE ALL THE EVIDENCE AND THEN LEAVE IT AT
THAT. I MEAN, BECAUSE IT'S OUR POSITION THAT THERE ARE
NO PHOTOGRAPHS, THEY DON'T EXIST, THEY WEREN'T TAKEN,
THEY DON'T EXIST. I MEAN, THEY OBVIOUSLY HAVE A
DIFFERENT POSITION, BUT IT'S QUR, I MEAN, I DON'T WANT
THE JURY THINKING THAT WE JUST ARE HIDING SOMETHING THAT
WE DIDN'T PUT IN, I MEAN, THAT'S NOT THE CASE.

MR, MELLARD: YOUR HONOR, I THINK

THAT'S PRETTY MUCH CORRECT, WHAT WE WOULD SAY THAT, YOU
KNOW, THEY'VE HEARD THE TESTIMONY, THEY'VE SEEN THE
EVIDENCE, THEY HAVE TO GO ON WITH WHAT - - -

THE COURT: ALRIGHT, I'LL JUST TELL
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THEM WE CANNOT INTRODUCE NEW EVIDENCE AT THIS TIME.

SOLICITOR SORENSON: WELL, THAT

STILL WOULD IMPLY THAT THERE'S OTHER EVIDENCE OUT THERE,
BUT THERE ISN'T, I MEAN, IT'S NOT LIKE WE HAVE SOME
PHOTOGRAPHS SITTING HERE THAT WE CAN, I MEAN, IT DOESN'T
EXIST.

THE COURT: WELL, ANY WAY I SAY IT,
IT'S GOING TO MISLEADING, ONE WAY OR THE OTHER, I MEAN,
IT'S NO DIFFERENT TO SAY, YOU HAVE ALL THE EVIDENCE, OR
TO SAY, WE CAN'T INTRODUCE - - -

SOLICTTOR SORENSON: WELL, I THINK

THE ACCURATE THING TO SAY, YOUR HONOR, THAT THERE ARE NO
PHOTOGRAPHS. I MEAN, THE PHOTOGRAPHS DC NOT EXIST. I
MEAN, THAT WOULD BE THE ACCURATE THING TO SAY.

THE COURT: IF THE POLICE DCN'T HAVE
ANY PHOTOGRAPHS, DO THEY?

SOLICITOR SORENSQN: NO, I MEAN,

WE'VE BEEN THROUGH THEIR FILE, WE'VE BEEN THROUGH THEIR
EVIDENCE, I MEAN, THERE'S NO NOTATION IN THEIR REPORT
THAT THEY TOOK PHOTOGRAPHS, I MEAN, THERE'S A NOTATION
THAT HE SHOWED THEM SOME SCRATCHES ON HIS ARM, THAT'S
WRITTEN IN SHUMPERT'S REPORT, BUT THERE'S NOTHING
INDICATING THEY TOCK PHOTOGRAPHS, NO.

MR. MELLARD: THE DEFENDANT

TESTIFIED THAT HE SAW THEM TRAKE PHOTOGRAPHS OF HIMSELF.

h

(<)
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SOLICITOR SORENSON: I MEAN, WE

SHOULD THEN HAVE - - -
MR. METTARD: SHUMPERT AND WHO,

CRAFT?
DEFENDANT: CRAFT,

MR. MELLARD: THEY SHOULD HAVE HAD

THEM, BECAUSE THERE WERE PEOPLE THERE THAT TOOK THE
PHOTOGRAPHS.,

SOLICTITOR JOHNSON: YOUR  HONCR,

COULDN'T YOU STATE BOTE, THAT IT'S OUR CONTENTION THAT
THERE IS NO PHOTOGRAPHS, AND IT'S THEIR CONTENTION
THROUGH THEIR WITNESS THAT THERE IS, AND IT'S OUR
CONTENTION, THE STATE'S CONTENTION THAT THERE IS NO
PHOTOGRAPHS. THAT WAY YOU COVER BOTH SIDES.

THE CQURT: THAT SUITS ME GOQOD,

THE SECOND QUESTION IS, WE NEED
DEFINITIONS OF MURDER AND MANSLAUGHTER. I CAN HANDLE
THAT ONE WITHOUT ANY HELP.

OKAY, BRING THE JURY IN.
(Whereupon, the jury enters
the courtroom and the following
takes place in the presence of
the jury.)

THE COURT: JUST ONE MINUTE, LADIES

AND GENTLEMEN.
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YOUR FIRST QUESTION WAS, "WHERE ARE
THE PICTURES THAT WERE TAKEN OF MR. MOSES THE MORNING OF
HIS ARREST THAT COULD POSSIBLY SHOW SCARS FROM DOG
SCRATCHES? THERE ARE NO PICTURES 1IN ANYBODY'S
POSSESSION AT THIS TIME. WHETHER THEY WERE EVER ANY
PICTURES TAKEN OR NOT YOU'LL HAVE TO DEPEND ON ANY
TESTIMONY ABOUT THAT REGARD, I DON'T KNOW. BUT THERE
ARE NO PICTURES IN EXISTENCE THAT ANYRODY KNOWS ABOUT.
NOBCDY IS TRYING TC HIDE ANYTHING TO YOU, NOBCDY IS
TRYING TO MISLEAD YOU, AND I DON'T WANT YOU TO BLAME THE
STATE FOR THE THAT OR THE DEFENSE FOR THAT. IT'S JUST,
THE FACT IS, THERE ARE NO PHOTOGRAPHS THAT ARE IN
EXISTENCE. IF THERE EVER WERE ONE, WE DON'T KNOW. I
THINK THERE'S SOME TESTIMONY IN THE RECORD ABQUT SOME
INJURIES OR SOME EVIDENCE ABOUT INJURIES. YOU'VE GOT
THAT TESTIMONY, YOQU'LL HAVE TO MAKE THAT DECISION BASED
ON THAT TESTIMONY YOU'VE HEARD. THERE ARE TWELVE OF YOU
AND HOPEFULLY BETWEEN THE TWELVE OF YOQOU, YOQU CAN
RECOLLECT THAT TESTIMONY REGARDING ANY POSSIBLE INJURIES
AND MAKE A DECISION ON THAT BASIS. THERE ARE NO
PHOTOGRAPHS AVAILABLE. AND AS I SAID, IT'S REALLY
NCBODY'S FAULT, WE JUST DON'T HAVE ANY.
NOW, AS AR AS MURDER AND
MANSLAUGHTER, MURDER IS THE WILLEFUL, FELONIOUS XKILLING

OF A HUMAN BEING BY A HUMAN REING WITH MALICE

(€]
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AFORETHOUGHT. THAT MALICE CAN EITHER BE EXPRESSED OR
IMPLIED. I THINK THAT'S PRETTY SIMPLE EXCEPT FOR
MALICE. I'LL DEFINE FOR YOU. MALICE IS AN INTENT TO DO
HARM, IT'S A WILLFUL, MALICIOUS CONDUCT. IT'S DOING HARM
TO SOMEBODY WITHOUT ANY LEGAL JUSTIFICATION OR ANY LEGAL
EXCUSE WHATSOEVER. IT'S CALLED SOMETIME A DEPRAVED OR
WICKED SPIRIT. MALICE CAN, YOU HAVE TO DETERMINE FROM
THE WAY THE CRIME WAS COMMITTED WHETHER THAT MALICE
EXISTED, BUT IT'S A CONDITION CF SOMEBODY'S HEART, IT'S
WHAT'S INSIDE SOMEBODY IS WHAT WE MEAN BY MALICE. AND
MALICE HAS TO EXIST FOR A CRIME CF MURDER. AS I SAID,
IT DOESN'T NECESSARILY IMPART ILL WILL TOWARD ANY
PARTICULAR INDIVIDUAL, BUT A GENERAL MALIGNANT
RECKLESSNESS AS TO THE LIVES AND SAFETY OF OTHERS, A
CONDITION OF MIND WHICH SHOWS A HEART DEVOID OF SOCIAL
DUTY AND FATALLY BENT ON MISCHIEF. IT IS THE WRONGFUL
INTENT TO INJURE ANOTHER AND INDICATES A WICKED OR
DEPRAVED SPIRIT INTENT CON DOING WRONG. THAT'S WHAT WE
MEAN BY MALICE. THAT'S A MENTAL ATTITUDE AND YOU HAVE
TO DETERMINE THAT BY LOOKING AT THE FACTS THAT HAVE BEEN
PROVEN WHETHER MALICE EXISTED AT THE TIME OF THE
INCIDENT. MALICE MUST BE AFORETHOQUGHT. I USED TO THINK
THAT MEANT WHEN YOU'RE TALKING MALICE AFORETHOUGHT, THAT
SOMEBODY SAT DOWN AND PLOTTED FOR DAYS COR WEEKS OR HOURS

TO TAKE SOMEBODY'S LIFE. IT DOESN'T MEAN THAT AT ALL, IT
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MEANS IT HAS TO EXIST IMMEDIATELY AND AT TEE TIME THE
FATAL ACTS WERE TAKEN, BUT IT'S NO PARTICULAR LENGTH OF
TIME WHEN WE SAY, AFORETHOUGHT, WITH MALICE
AFORETHOUGHT . THE MALICE CAN EITHER BE EXPRESSED OR
IMPLIED, EXPRESSED MEANS, I'M GOING TO KILL S.0.B.
THAT'S AN EXPRESSION OF MALICE, OR IT CAN BE IMPLIED. IF
IT'S NOT EXPRESSED IT CAN STILL EXIST, IT COULD BE
IMPLIED IN THE WAY IT WAS HANDLED, OR SOMEBODY LYING IN
WAIT, OR MAKING PREPARATICNS TO DO THE ACT. THAT WOULD
IMPLY MALICE. SO, IT CAN BE EITHER WAY, IT DOESN'T HAVE
TO BE AN EXPRESSION, IT CAN BE IMPLIED. THAT'S WHAT WE
MEAN BY MALICE. AND THE KILLING, FCOR IT TQ BE MURDER IT
MUST CONTAIN MALICE, YOU MUST DETERMINE THAT THE STATE
HAS PRCOVEN BEYOND A REASONABLE DOUBT THAT THERE WAS
MALICE ON THE PART OF THE DEFENDANT AT THE TIME TEE
FATAL OR BLOWS WERE STUCK.
MANSLAUGHTER, LADIES AND GENTLEMEN,
IS5 A LESSER INCLUDED CRIME. AND MANSLAUGHTER IS THE
KILLING OF A HUMAN BEING BY ANOTHER HUMAN BEING. S50, IN
THAT REGARD IT'S EXACTLY THE SAME AS MURDER. BUT IT'S
WITHOUT MALICE. IT'S THE KILLING IN THE HEAT OF PASSION,
AFTER ADEQUATE LEGAL PROVOCATION, WITHOUT SUFFICIENT
TIME TO COOL, TO COOL OFF. AND I GAVE YOU AN EXAMPLE
ABOUT THAT, YOU KNOW, THE MAN FINDING ANOTHER MAN IN BED

WITH HIS WIFE, IT COULD BE A WOMAN ANOTHER, YOU KNOW, I

n
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DIDN'T MEAN TO GET INTO THAT TYPE OF THING, IT COULD BE
EITHER WAY, BUT I MEAN, SUFFICIENT LEGAL PROVOCATION
MEANS A SIGNIFICANT ACT THAT WCULD CAUSE MOST PEOPLE,
THE ORDINARY MAN, TO LOSE CONTROL. THAT'S WHAT WE MEAN
BY THE HEAT OF PASSION. AND SO, LIKE I SAY, SOMEBRCDY
TELLING YOU THEY DON'T LIKE THE COLCR OF YQUR SHIRT, YOQU
KNOW, AS A MATTER OF LAW THAT WOULDN'T BE SUFFICIENT TO
KILL SOMEBODY. S0, THE FIRST THING YOU HAVE IS, THE
KILLING IS IN THE HEAT OF PASSION, SOMEBODY JUST LOST IT
AND WENT INTO A RAGE AND TOOK SOMEBODY'S LIFE. BUT IT
HAS TO BE AFTER ADEQUATE LEGAL PROVOCATION. AND THE
EXAMPLE I GAVE YOU OF THE ADULTEROUS SITUATION HAS BEEN,
IT'S KIND OF THE CLASSIC EXAMPLE OF WHAT MOST JURORS
WOULD FIND, WELL, THAT'S BAD ENCUGH THAT THAT WQULD
PROBABLY CAUSE MOST ANYBODY TO WANT TO KILL WHOEVER IS
INVOLVED IN IT, AND THAT WOULD REDUCE THE KILLING FROM
MURDER TO MANSLAUGHTER. IT WOULD ELIMINATE THE MALICE
WITH THAT EXAMPILE. BUT BY THE SAME TOKEN, THE ONE I
GAVE YOU ABOUT SOMEBODY TELLS YQU THAT THEY DON'T LIKE
THE COLOR OF YOUR SHIRT, AND YOU JUMP UP AND KILL THEM,
THAT IS NOT ADEQUATE LEGAL PROVOCATION. IT MIGHT HAVE
BEEN PROVOCATION FOR THAT INDIVIDUAL BUT THAT'S NOT
LEGAL JUSTIFICATION FOR KILLING SOMEBODY BECAUSE THEY
DON'T LIKE THE COLOR OF YOUR SHIRT. AND IT HAS TO BE

DONE BEFORE THERE'S SUFFICIENT TIME TO COOL. AND I GAVE
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YOU AN EXAMPLE AGAIN, A MAN WALKS IN ON AN ADULTEROUS
RELATIONSHIP, HE TELLS THE GUY TO GET OUT AND WEEK LATER
HE GOES AND KILLS HIM. WELL, YOU KNOW, IN A WEEK YOU'RE
NOT STILL IN THE HEAT COF PASSICON, IT JUST DOESN'T WORK.
50, ALL OF THEM ARE KIND OF TIED TOGETHER. SO, MURDER,
YOU HAVE TC FIND MALICE, THE INTENT TO DO EVIL, AN EVIL
INTENT, AND IT HAS TO EXIST AT THE TIME AND JUST BEFORE
THE ACT IS STRUCK. MANSLAUGHTER, THERE'S NO MALICE,
THERE'S NC MALICE INVOLVED. I THERE'S MALICE IT'S
MURDER. BUT MANSLAUGHTER, IT HAS TQ BE UPON, IN THE
HEAT OF PASSION, AFTER ADEQUATE LEGAL PRCVOCATION, AND
WITHOUT SUFFICIENT TIME TO COOL.

NOW, I TRIED TO EXPLAIN THAT IN MY
OWN WORDS INSTEAD OF GOING BACK AND READING IT. I'LL BE
GLAD TO GO BACK AND READ IT VERBATIM,

DO YOU THINK, MR. FOREMAN, I'VE
ANSWERED YOUR QUESTIONS?

JUROR FOREMAN: YES, SIR.

THE COURT: WELL, IF YOU WANT ME TC
RECHARGE IT FORMALLY EXACTLY TEE WAY I DID BEFCORE I'LL
BE GLAD TO DO THAT, I'LL JUST LEAVE THAT UP TO YOU, BUT
SOMETIMES IT'S BETTER JUST TO KIND OF PUT IT IN YOUR OWN
WORDS AND HELP YOU UNDERSTAND THE DIFFERENCE BETWEEN
MURDER AND MANSLAUGHTER.

JUROR FOREMAN: YES, SIR, THAT WILL

On

On
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SUFFICE. THAT'S GOOD.

THE COURT: ALRIGHT, THANK YQU VERY
MUCH. AND OF COURSE, THE STATE HAS TO PROVE ALL OF
THESE ELEMENTS. THANK YOU VERY MUCH, CONTINUE YOQUR
DELIBERATIONS, LET ME KNOW IF YOU HAVE ANOTHER QUESTION.
THANK YOU.
(Whereupon, the jury retires
to the jury room and continues
their deliberations, and the
fellowing takes place out of
the presence of the jury.)

THE COURT: ANY EXCEPTIONS FROM THE
STATE?

SOLICITOR SORENSON: NO EXCEPTIONS,

YOUR HONOR, I'M WITH YOU. YOUR HONOR, THE FOREPERSON
WAS, THE FOREMAN WAS TAKING NOTES.

ITHE COURT: THAT'S GOOD.

ANY EXCEPTIONS FROM THE DEFENSE?
MR. MELTARD: NONE FRCM THE DEFENSE,
YOUR HONOR.

THE COURT: ALRIGHT. WE'LL BE AT

EASE IN THIS CASE.
(Recess)

THE COURT: I THINK WE HAVE A

VERDICT. IS THE STATE READY?
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SOLICITOR SORENSON: YES, SIR.

THE COURT: IS THE DEFENDANT READY?
MR. MELLARD: YES, SIR.
THE COURT: ALRIGHT, BRING THE JURY
IN, PLEASE. LET'S NOT HAVE ANY OUTBURSTS, LADIES AND
GENTLEMEN, WHEN THE VERDICT IS READ.
(Whereupon, the jury returns
with a verdict at 4:10 p.m.)

THE COURT: MR. FOREMAN, HAVE YOQOU

REACHED A VERDICT?

JURY FOREMAN: YES, SIR.

ITHE COURT: WOULD YOU PASS IT DOWN

THE BAILIFEF?

MR. DEPUTY, WOULD YOU PICK UP THE
VERDICTS AND BRING THEM TO ME?

AND IT IS A UNANIMOUS VERDICT?

JUROR FOREMAN; YES, IT IS, YOQUR
HONOR.

THE COQURT: ALRIGHT.

(Whereupon, the Court
examines the verdicts.)

VERDICTS OF THE JURY

THE COURT: ALRIGHT, 1IN DOCKET

NUMBER 2006-GS-38-2067, THE STATE VERSUS GEORGE NAPOIEON

MOSES, THE CHARGE IS ARMED ROBBERY, AND THE VERDICT OF

(@]
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THE JURY IS GUILTY.

INDICTMENT 2006-GS-38-2068, TEE
STATE OF SOUTH CAROLINA VERSUS GEORGE NAPOLEON MOSES,
INDICTMENT FOR MURDER, THE VERDICT IS GUILTY OF
VOLUNTARY MANSLAUGHTER.

IS THERE ANY REQUEST TO POLL THE
JURY?

MR. MELLARD: YES, SIR.

THE COURT;: ALRIGHT, LADIES AND

GENTLEMEN, I'M GOING TO ASK YOU TWO QUESTIONS, AND YOQU
JUST ANSWER THE QUESTIONS APPROPRIATELY. THE FIRST
QUESTICON IS, WERE THESE YOUR VERDICTS? AND THE SECOND
QUESTION IS, ARE THEY STILI, YOUR VERDICTS?
MA'AM, WERE THESE YOUR VERDICTS?
JUROR: Y