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THE PROBATION AGENT: Steve Youhg.

THE CLERK: Raise your right hand, please.

STEVE YOUNG, after being duly sworn, testified
as follows: . .

THE COURT: Yes, sir, Agent.

THE PROBATION AGENT: Yes, sir. If it please
the Court, Daniel Shearer for the Probation Department.

Before you is Steve Young. He's here on a

. probation matter from Newberry -County, that on December 1,

2011, for the 6ffense of assault and battery, lst degree.
That sentence was ten.years suspended upon time served,
157 days, and four yeafs probation. That case was ordered
PTUP after two years if his restitution was péid. The
restitution amount, Your Honor, was $2,400 with the |
20 percenf collection fee added to it. He was also
ordered to complete 40 hours, attend substance abuse -
counseling and be drug tested.

Your Honor, this matter actually is before
you —— I guess it's kind of hard for us to bring cases
before the éourt on just a motion, so I kind of issued a
ciﬁation which really didn't violate him, just asking yéu
to review the case.

Mr. Young has been sentenced to a period of ten
years in prison under a Union County indictment -- or two

Union County indictments for reckless homicide, death
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resulfing,.and leaving the scene of an accident causing
death. I do indicate that information in the violation
report. -
Your Honor, those offense dates were a year

prior to the sentence.date of this probation case. So it
does not allow us to address it as a violation even though
thé.conviction date was during the probation case.

. Also, right before Mr. Young had been convicted,
I had gone ahead and did a paperwork review and kind of

made an agreement with him that we would readjust the case

. and put him in perfect standing with our Department prior

to the conviction, so just here to ——- we do have to ask

that the case be tolled, which would just put the case on
hold uﬁtil he got out of prisan. Hoﬁever, if you decide
that the case should be terminated or revoked
concurrently, ‘'we would ask that a civil judgment be
ordered for the restitution balance owed to Alfred Cromer,
who has been notified and I don't believe is present
today, and has not indicated either way how he feels about
the case.

THE COURT: All right. So what you're asking,
that the érobationary period bé tolled?

THE PROBATION AGENT: While he's incarcerated.

THE COURT: And apparently that was during the

August 16, 2012 term of General Sessions court in Union
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County, coriect?

THE PROBATION AGENT: Yes, Your Honor.

THE COURT: That's when he was convicted?

THE PROBATION AGENT: Yes, Yocur Honor.

THE COURT: So you want it tolled from that
period of time, so that basically he would have been on
probation up to then.for approximately nine months?-

THE PROBATION AGENT: Yes, Your Honor. I don't
know if I can actually -- I wanted to make that the date.
I don't know if I'm allowed to make or we're allowea to
make that the date. I think the .date of toll would have
to be the date the.citation was issued, which is-going to
be August 21, 2013:

I'm sorry,lJudge. My supervisor has indicated
that actually it would be the date of this order, rather,
that the toll date would begin. And you could have -- you
have the opportunity for -- to extend the case
additionally a year as well. Mr. Young will come out
under the 85 percent if he gets good time,~ he will still

be under supervision on that -- the new conviction for a

" CSC matter.

THE COURT: I'm just trying to figure out when
the new end date would be for his current probation.
So assuming we sign the order today doing what

you want —-
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THE PROBATION AGENT: Yes, Judge.

THE COURT: -- what is the new end date for his
supervision, probationary supervision for this case, not
his supervised release?

fHE PROBATION AGENT: Do you want us to suspend
this matter? We can find that information out -—-

(A discussion was held off the record.)

THE PROBATION AGENT: Judge, for the record, I'm
Daniel Lake, I'm the supervisor for the Probation
Department.

THE COURT: Yes, sir.

MR. LAKE: Judge, the actual time to be tolled
would be from today's date through the end date of the
case, 11-30-2015, which is a total of 759 days.

- THE COURT: All right. .

MR. LAKE: We would add 759 days to the
probationary supervision to whatever the SCDC discharge
date ends up being.

Thank you.

THE COURT: Thank you, sir. .

Now, regarding the ~- befdre he got arrested on
those other charges, there were certain - let's see. He
gét placed on probation -- so did he do any of the things
that he was supposed to have done before he 'got placed in

detention for this other matter while he was oh probation,
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the 40-hours public service employment, the random drug —-
did he pass the random drug and alcohol testing, did he
start going'to any substance abuse counseling? Did he do
any of that?

THE PROBATION AGENT: Judge, he was under
supervision for a period of —— I guess that's going to put
it for about two years. He could not do the public
service per our poliéy because this defense is statutorily
violent. - Per our department policy,'violent offenders are
not permitted to perform public service.

' THE COURT: ALl right.

THE PROBATION AGENT: The majority of the
violations.that you could see in this report surround —-
there was two previous violations that were just trying
to ——- the first one was the public service, we used that
order to delete the public service. The second one was
addressing the nonpayment issue. And if he would've
tested positive, I would'héve.violated him, so I would
assume that there are no positive drug tests or that would
be indicated as a previous violation.

I do remember —— I took over Mr. Young's case,
say, roughly May of 2012. I only perscnally got to
supervise him about three months, but I do remember him
being very cooperative. He actually -- when I saw him, he

asked to make sure that I'd be his agent when he got out
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of prison. We did work well together, and he just needs
to get a job and get his feet back on solid ground.

THE COURT: All right.  I'm going aécede.to the
aggncy's request to toll fhe.time.

MS. FULLWOOD: Your Honor?

THE COURT: Sir? I'ﬁ sorry, ma'am.

MS. FULLWOOD: - I'm Beth Fullwood, I répresent
him, and I would like to be'héard.

THE COURT: 1I'll be glad for you to do so,
ma 'am.

MS. FULLWOOD: Your Honor, I believe that this
is a situation where the Court isn't allowed to toli‘the
probationf_'He hasn't doneAanything to-viclate the terms
and conditions of.his,probation.‘ There's no statute that
would allow the Court to toll the;probation under these
circumstances. I think under State V Meller, that tolling
is inappropriate and we'd ask the Court to simpl?
terminateithe.probatioﬂ and convert the restitution into a
civil/judgment. . ,

THE COURT: is he current on all his fees,
Agent?

THE PROBATION AGENT: No, Judge. He was one
payment behind on his supervision fees when he was
incarcerated. We stoppedythe accounts —

THE COURT: At that point in time?
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THE PROBATION AGENT: Yes, sir.
THE COURT: How about when he was arrested, the
public defender fund, had he paid the public defender fund

as ordered?

THE PROBATION AGENT: Public defender fund
indicates that he has not paid any of that.

THE COURT: Was he current on restitution at the
time that he was arrested? |

THE PROBATION AGENT: Judge, he's only paid $65

total to the balance. I would -- we would have

" restructured that on that May 1, 2012 date, so I would

suggest --=

THE COURT: Well, you're got on the report that
it's $960 behind.

THE PROBATION AGENT: That's been running, Your
Honor.

THE COURT: So at the time of his arrest was he
current?

THE PROBATION AGENT: No; Judge.” I think it
would be three payments behind.

THE COURT: So he's behind on the public
defender's fund, he's behind on his restitution, behind on
the payment to the supervision fees.

Was he current on his drug test'feés?

THE PROBATION AGENT: Judge, that has not been
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paid.

THE COURT: Based on his actions on probation
during the time that he was out on probation.and not under
arrest for the other charge, he was in violation of his
terms and conditions of probation. I do find fhose.to be
a willful violation. I do find, therefore, it is proper
to toll. the time period since he was not current, he was
not doing what he was subpésed to be‘aoing under probation
at the time he was arrested for the charges that
apparently had occurred pfior to -him being placed on
probation; therefore, we will toll the time period and I'm
going to extend his probation for én additional year'to'
the five full years of probation.

As I understand it, the PSCihas beenvstruck
already; is that correct?

THE PROBATION AGENT: No, Judge, there is two -
public service accounts that were — 1 guess they were |
converted. )

THE COURT: Public service employment is what I
was talking about.

THE PROBATION AGENT: Yes, Judge, public service
employment, there was fee arrearages that were converted
to public service. Again, I think that was done out of
error, not knowing that hé could not do.that, so I would

ask that in the order we could delete the public service.
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THE COURf: The public service requirement is
deleted.

Thank you very much.

. MS. FULLWOOD: Your Honor, I'd simply.like.to.
state for the record that the citation that brought
Mr. Young before the Court did not make any allegations
that he has violated the terms and conditions of his
probation.
| THE COURT: It's set forth on the terms and
conditions of the report. It indicates it's before the
Court for a review. Review would encompass all of the.
matters that he was on probation for, including the
financial matters.

Thank you very much.

THE PROBATION AGENT: Judge, also, can we
indicate that the case would remain PTUP upon his reiease
as well to motivate him to pay the restitution?

THE COURT: Well, it says PTUP aftér two years.

THE PROBATION AGENT: Okay. We'll just leave it

that way.

THE COURT: SO ——°

THE PROBATION AGENT: Two years of active
supervision?

THE COURT: Active supervision.

THE PROBATION AGENT: Yes, sir.

11
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THE COURT: He hasn't been on active supervision
for two years.

THE PROBATION AGENT: - Thank you, sir.

THE COURT: Thank you very much.

MS. FULLWOOD: Thank you, Your Honor.

(The proceedings were concluded.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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STATEMENT OF ISSUE ON APPEAL
Did the trial court err in tolling Young’s probation during his period of incarceration
for an offense that occurred before his probation when he did not violate his probation -

according to the probation agent?



STATEMENT OF THE CASE
On November 1, 2013, the Department of Probation, Pardon, and Pérole brought
Young’s current 2011 probation case Before the Honorable Steven H. Johri. Young was
represented by Elizabeth C. Fullwood, and the Departmént was represented by. Daniel
Shearer. On December 1,2011, Appellant Sfeve Young was sentenced in Newberry County
to ten'years on the charge of assault and battery first degree. The sentence was suspended.to
time served of 157 days and four years probation which would terminate upon the payment

of $2400 in restitution. R. 1-3, Il 1 — 25. In August 2012, he was sentenced in Union

County to ten: years incarceration for the charges of reckless homicide with death resulting, . .

and leaving the scene of an accident. These Union County charges of reckless homicide and

leaving the scene of an accident occurred before his conviction for the assault and battery

charges in Newberry County in December 2011. However, the conviction for the rec;kléss
homicide and leaving the scene of an accident occurred after he was placed on probation in

.December 2011 in Newberry County. R. 3, 1. 23 — R. 4, 11. 25. The probation agent asked

for his 2011 probation to be tolled during his period of incarceration for the 2012 charges for

which he must serve 85% of the sentence. The: judge ordered that his 2011 probation for

2011-GS-32-00632 be tolled from November 1, 2013 for 759 days through 11-30-2015 or

the end of his incarceration. The judge added one year to is probation time to make it five = .

yéars. R.3, 1L 1-R 12,1l 7. Young’s attorney filed a notice of appeal. This appeal

follows.

17
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STATEMENT OF FACTS

On August 21, 2013, the Department of Probation, Parole and Pardon ‘issued a -
citation for Steve Young for the purpose of bringing a matter before the court for the
purpose of tolling his probation or terminating it. The probation agent, Daniel Shearer, told
the court that he issued the citation, which did not really violate Young, because “it was kind
of hard to bring cases before the court on just a motion,” so he issued the citation askmg the *
judge to review the case. R.5,1L.5-13;R.3,1L1- 22.

The agent explained that On December 1, 2011, Young was sentenced in Newberry
County for ten years on the charge of assault and battery first degree. The ten years was
suspended to ﬁmé served of 157 days which would terminate upon the payment of $2400 in
restitution. He was also ordered to complete 40 hours of community servicé, attend
substance abuse counseling, and be drug tested. R. 3,11. 8 - 17.

On August 16, 2012, Young was sentenqed in Union County to ten years for .
reckless homicide with death resulting, and leaving the scene of an accident; R. 3, .23 -R.
5, 11. 2. This incident occurred about a year before he was placed on probation in December
2011. However, he was not convicted and sentenced for the reckless homicide until August )
16, 2012 after he was placed on probation. R. 4, IL. 1 —25. The probatlon agent asked that.
the court toll Young’s probation until he got out of prison. The agent stated

Right before Mr. Young had-been convicted, I had gone ahead and
did a paperwork review and kind of made an agreement with him that
we would readjust the case and put him in perfect standing with our
Department prior to the conviction, so just here to ---we do have to ask
that the case be tolled, which would just put the case on hold until he
got out of prison. However, if you decide that the case should be
terminated or revoked concurrently, we would ask that a civil-
judgment be ordered for the restitution balance owed to Alfred

Cromer, who has been notified and I don’t believe is present today,
and has not indicated either way how he feels about the case.

5



R.4,11. 8-20.

The judge confirmed that Young was on probation for nine months before he was.

incarcerated. R. 5, 1.1 — 8. The toll date would be from the date of the hearing on November ‘

1, 2013 for 759 days until November 30, 2015 or the end of his incarceration. R. 6,11. 19.- 4

The judge then asked if Young did any of the things he was suppose to on probation before

he was incarcerated. The probation agent responded that Young was under supervision for

about two years.! The department did not allow him to perform the 40 hours community
service because his charge was considered violent and violent offenders were not permitted ~

to perform public service. There was a violation for nonpayment but the agent did not

" violate him since there were no positive drug tests. Young was very cooperative, an.d he and
the agent worked well together. The agent said young ju§t “needed to get a job and get his
feet back on the ground.” R. 6, 1l. 20—R. 8, 1. 2.

When the judge said he would grant the age.ncy’s request to toll the prqBation time,
Young’s attorney told the court that this was a situation where the court was not allo_wed to
toll the proBation because Young had not done anything-to violate the terms and c'onditio.ns. |

of his probation. Counsel argued that there was no statute that auowed the court to toll the

probation. Counsel then cited the Supreme Court case of State v. Miller, 404 S.C. 29, 744 -

S.E.2d 532 (2013) 2 Counsel asked the judge to terminate the probation and convert the |
restitution to a civil judgment. Counsel argued again that tolling was inapﬁropriate. R.8, 1. -

3-19.

! This time appears contradictory to the nine months that the agent just confirmed with

_the judge that Young was on probation before his 2012 conviction. '

2 The transcript spells it State v. Meller which is presumed to be a typographical error.
6
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The judge then asked the agent if Young were current on all his fees. The agent
responded that Young was one payment behind on his supervision fees when he was

incarcerated. He had riot paid the Public Defender Fund, but had paid $65 on the restitution,

_The agent said he would have restructured the restitution on May 1, 2012. Appellant was

approximately three payments behind on that when he was-arrested. The drug tests fees
were not paid. R. 8, 1L 20~R. 10, 1. 1,
The judge then ruled:
Based on his actions on probation duﬁng the time that he was out on
probation and not under arrest for the other charge, he was in violation
of his terms and conditions of probation. I do find those to be-a willful
violation. I do find, therefore, it is proper to toll the time period since
he was not current, he was not doing what he was supposed to be
doing under probation at the time he was arrested for the charges that
apparently had oeccurred prior to him being placed on probation;

therefore, we will toll the time period and ’'m going to extend his
probation for an additional year to the full five years of probation.

R.10,1.2—13.

Defense counsel then stated for the record that “the citation that brouéht Mr. Young
before the court did not make any allegations that he had violated the t.err'ns' and conditions
of his probation.” R. 11, 1L. 3 -8. - |

The judge responded that the cése was before the court for a review which “would

_encompass all of the matters that he was on probation for, including the financial matters.”

CR.11,1L9-25.



ARGUMENT

The trial court erred in tolling Young’s probation during his perioc_l of incarceration.
for an offense that occurred before his probation when He did not violate his probation - .

acc_ording to the probation agent.

South Carolina Code Section 24-21-440 concems the period of probation. It

provides:

The period of probatibn or suspension of sentence shall not exceed a
period of five years and shall be determined by the judge of the court
and may be continued or extended within the above limit.

There is no mention of a tolling period. However, in the NOTES OF bECISIONS _

section, Section 2 concems the “Tolling of Period.” The only case cited is State v. Miller,

404 S.C. 29, 744 S.E.2d 532 (2013).

In State v. Miller, Id., the Supremé Court held that a tolling of probation must be - _~

premised on a violation of a condition of probation or a statutory directive. The Court wrote:

“The references to tolling by our own appellate courts have also focused on fault-based
grounds. Thus we conclude that the tolling of probation must be premised ona violation of 2

condition of probation or a statutory directive.” The state had not alleged that Miller violated

a condition of his probation. The Supreme Cburt reversed the Court of Appeals and held that

Miller’s probation would not be tolled during his civil commitment to the Sexually Violent
Predator Program. The Supreme Court did reéognize that in iﬁstances where the Court had
previously recognized tolling was appropriate, “the probationer had generally comrhitted
some afﬁrmative act to violate the conditions of probation.”

The trial judge in Young’s case ruled ~thét Young had violated the financial

“conditions of his probation although the probation agent was clear that the Department was

21
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not charging Young with any violation. The only violation the judge cited was based on
Young not being current on his ﬁnanc1a1 payments.
In Bartlet v. State, 288 S.C. 481, 343 S.E.2d 620 (1986), the Supreme Court ruled .

that probatioh may not be revoked solely on the ground that probationer failed to pay fines

"or make restitution; the judge must determine on the record that the probationer failed to

make a bona fide effort to pay. The Court found that Barlet was impropetly deprived of his
conditional freedom without a finding of willful violation so reversed and remanded the case

for a de novo probétion revocation hearing. The probation jlidge'in Barlet’s case had made

no determination as to why Barlet had failed to comply with the terms although Barlet
testified to flis efforts to find work and make payments. The Supreme Court wrote that the
deprivation of Barlet’s conditional freedom " without the finding of a willful violation
contravened the Fourteenth Amiendment’s due process requirement.

The judge in 'Y eung’s case abused his discretion based.en an error of law. He found
that Young had willfully v.iolated his probation solely on not being eurren"c on the-payment
of his fees and restitution. This was done without any questioning of Young or his at‘tomey
No evidence was presented rega.rdmg the reason Young was behind on hxs payments. He

had made payments as he behind only one payment on his fees’ and had made a payment

. toward his restitution.

The finding by the judge of a violation was in contradiction of the holding in Miller
where the Supreme Court was clear that tolling should be based on a violation. The
probation here admitted there was no violation. The Probation Citation clearly states “no

violations charged ?



CONCLUSION
Based on the above, Young’s probation should be terminated and the restitution

converted to a civil judgment.

Respectfully submitted,

aNelle anyD Ran
Appellate Defender

ATTORNEY FOR APPELLANT

This 20th day of June, 2014.
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1) The Trial Court propérly_ tolled the Appellant’s probation through the finding of
willful actions of the Appellant. '
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-STATEMENT OF THE CASE

On December 1, 2011, Appellant was sentenced to ten yeare suspended to four years
probation for the offense of assault and battery in the first degree in Newberry County. A special
condition of probation was that supervision coitld end early if he paid his ﬁnanciel obligations in
full. In August of 2012, aﬁer serving almost nine months on probation, Appellant pled gﬁilty m
Union County to reckless-homicide and leavmg the scene of an accident. He received a sentence
of ten years incarceration. The Union County offenses occurred before the Appellant was placed
on probation for the Newberry offense, so the conviction and sentence was not a violation of that
probation.

On November 1, 2013, Appellant’s probation agent brought him before the Honorable

" Steven H. John to request a tolling of his probetioh during his incarceration on the Union County

oﬁenses.l Appellant’s attorney objected; however, Judge John granted the request and tolled his
probation. The.court found that Appellant_ violated probation because he was behind on his
supervisioﬁ fees, three payments behind on restitution, and had not paid into the Public Defender
Fund or his drug test fees R.p.15).
The Appellant now bnngs this appeal before this Court.
ARGUMENT

1) The Trial Court properly tolled the Appellant’s probation because of the
wrongful actions of the Appellant,

“The period of probation or suspension of sentence shall not exceed a period of ﬁye years .
and shall be determined by the judge of the court and may be continued or extended within the

above limit.” §24-21-440.
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.

“South Carolina’s appellate courts have expressly recognized the general authority of the

circuit court to toll probation.” State v. Miller, 404 S.C. 29, 744 S.E.2d 532 (2013).

Tolling a defendant’s ﬁrobation is appropriate when a defendant abscor;ds from
supervision. See Stete v. Hackett, 363 S.C. 177, 609 SE.2d 553 (CtApp.2005) (relying on
United States v. Green, 429 F.Supp. 1038 (W.D.Tex.1977)).

Although the Appellant did not abscond in this case, he was placed into a situation that

prevenfed his supervision by his own wrongful acts; those being his acts of reckless homicide

and leaving the scene of an accident where death was involved.

.Appellant relied on Miller because the Supreme Court held that the probationer’s
supervision could not be tolled while he was involuntaﬁly.qommjtted into the state’s éexually
Violent Predator program. But'the Supreme Court focused on the involuntary nature of Miller’s
commitment, |

“The general rule applied in most jurisdictions is that the tolling of pro‘bation is

appropriate where the authorities could not supervise the defendant due to the defendant's

wrongful acts. It is based on the principle.that a defendant should.not be allowed to profit from

his own misconduct which prevents supervision by prob'aﬁonat;y authorities.” Miller, at 37, 537,
citing 24 C.J.S. Criminal Law § 2153 (2006).

In the instant case, the trial court appropriately found that Appellant had violéted
probation. Hé ‘was substantially behind on his financial obligations, and because of his
incarceration ciue to his own wrongdoing, he was unlikely to be able to become current before

the expiration of his probation. “[W]e conclude that the tolling of probation must be premised on

. aviolation of a condition of probation or a statutory directive.” Id.
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“The trial eourt must defermine whethér the State has presented sufficient evidence to
establish t.haif a probationer has violated the conditions of his probation.” State v, Allen, 370 S.C. .
88, 94, 634 SE2d 653, 655 (2006). ’Iherefére, itis the.co.lirt that determines if a violation exists
based on the information provided to the court By the probation agent. Even though the agent did
not allege a violation in the citation, the court asked if Appellant was current on his fees. After
the agent detailed Appellant’s financial arrearages, the court determined him to be in violation.
Rp. 8,1 20Rp. 10,1 1.

Appellant’s reliance ‘on Bartlett v. State, 288 S.C. 481, 343 S.E.2d 620 (1986) is not
appropriate, The Supreme Court in- Bartlett ﬁed that probation could not be revoked when the
only grounds is a non-willful failure to pay fm_aimiai obligations. While Appellant is correct that
Bartlett foriaids a revocation of his probation, the trial court in this instance did nothing of the
sort. The judge folled Appellant’s probation i‘or the period of time while he is incércerated. The
incarceration faced by Appellant was from another sentence entirely. .

Instead, the court found that Appellant violated his probation by falling behind on his

financial obligations.
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Based on the foregoing reasons the Respondent respectfully submits that the Trial Court

CONCLUSION -

properly tolled probation for the duration of Appellant’s incarceration.

Columbia, South Carolina
June 13,2014

Respectfully submitted,

Matthew C. Buchanan
General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.0.Box 50666

Columbia, South Carolina 29250

(803) 734-9220 '

Attorney for the Respondent

7
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of Probation, Parole and Pardon Services, of Columbia,
for Respondent.

PER CURIAM: Steve Young appeals the circuit court's decision to toll his
probation while he is incarcerated for committing criminal offenses that were not a
- violation of his probation. Specifically, Young contends the circuit court abused
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its discretion in tolling his probation because:the: Statemdld;no;rqharge him-with-any
violations of his. probatxon and:the circuit:court did not:find-any: vialationsiother
than his willful: failure to remain current on his:financial .obhgatxons. “We affirm.

We ﬁnd the circuit court.didnot abuse its discretion in orderm,g the tolling of
Young's probation. See State.v. filler, 404.S.C. 29,33, 744 S.E. 2d 532, 535
(2013).("The determination of probatlon imaitets lies within the sound discretion of
the [circuit] court. An appellate court will reverse the [circuit] court's dec1s1on
where. there has been an abuse of discretion." (citations omitted)).- First, we find
tollmg was proper because the circuit court found Young willfully violated the

.. terms of his: probatlon Accordmg to-our supreme court, the general rule in most

Junsdxctlons is that tolling is appropriate whgnqauthontges_ogggot su _
probationer due to his wrongful acts because he™should not 'be allow to proﬁt
from his own misconduct which prevents:supervision by probationary authorities."
404 S.C. at 37, 744 S.E.2d at 537. In‘Miller, thie court held [t]he references to.
tolling by our 6wn appellate courts have:..... focused on fault-based grounds.
Thus, . . . the tolling of probation must: be pretmsed ona vxolatlon of a.condition of
probatlon ora statutory dlrectwe " Id LR

Unlike the probationer in leler, who was involuntarily committed to a sexually
violent predator program, Young was imprisoned for voliintarily committing
criminal offenses. Impoitantly; the cirouit coiirt found Young violated the terms of
his probation by willfully failing to make: requ1red réstitution-and fee payiments.
Although the circuit court fourid Young had violated his probation, it did not
revoke his probation because the subject of the hearmg was a motion to-toll.

Young should not be allowed to profit from his'own misconduct by havmg hls
probationary term continue to run while he is not under probationary supervision.
See 404 S.C. at 37, 744 S.E.2d at 537. Therefore, the circuit court's decision to toll
his:probation complied:with the supreme- court‘s holdmg 1n leler Id

Second we note the mrcult court hearmg dld not unphcate Young s due process

Dange;ﬁeld V. State 376'S: C ]76 1"79 656 S E 2d 352, 353-54 2008) (“Due
process considerations-apply in contested cases or hearingswhich:affect an
individual’s property or liberty interests.as contemplated by the federal and state
constitutions."); see also Statev. Hill, 368 S.C. 649, 657, 630 S.E.2d 274, 279
(2006) (holding that ifi-a revocation: proceedmg, a probationer is sub_lect toa
deprivation of "limited hberty"l because "he'is already covercd thh a criminal -
sentence"). : :
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Finally, we note ‘Young did not object to.the circuit court's finding that he violated
the terms of his probation by wdlﬁ.xlly fallmg to make required payments.
Therefore, Young cannot now raise the issue of whether-the circuit court's finding

of willfulness was improper. See State'v. Dunbar, 356 8.C. 138, 142, 587 S.E.2d

691, 693-94 (2003) ("In-order for an issue to be preserved for appellate review, it
must have been raised to and ruled upon by the [circuit court]. Issues not raised
and ruled upon:in the [circuit] court will not be considered on appeal.”).
Accordingly, the circuit court's decision is affirmed.

AFFIRMED. .

SHORT, LOCKEMY, aiid McDONALD, JJ., conenr-



THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
THE STATE, RESPONDENT,
V.
STEVE YOUNG, APPELLANT

APPELLATE CASE NO. 2013-002417

Appeal from Lexington County

Steven H. John, Circuit Court Judge

Opinion No. 2015-UP-345

PETITION FOR REHEARING

The Court of Appeals affirmed the above named appellant's conviction and sentence on
July 15, 2015. In support of this petition for rehearing, which is being submitted on today's date
pursuant to Rules 221 and 224 of the South Carolina Appellate Court Rules, Appellant submits
the following:

On appeal, Young argued that the trial court erred in tolling his probation during his period
of incarceration for an offense that occurred before his probation when he did not violate his
probation according to the proBation agent. Young asked that his probaﬁbn be temﬁn@ and the

restitution converted to a civil judgment.
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The Court of Appeals affirmed, in an uﬁpublished opinion, the trial court’s tolling of
Young’s probation during his period of incarceration for an offense subsequent to the one for which
he was on probation. The Court held that the trial court properly found that Young had violated the
conditions of his probation by failing to remain current on his financial obligations. The Court
distinguished the case of State v. Miller, 404 S.C. 29, 744 S.E.2d 532 (2013), which Young relied
on, by holding that Miller was invbluntarily committed to the sexually violent predator program

while Young voluﬁtarily committed a criminal offense. Second, the Court held that Young’s due

- process rights were not implicated because this was a motion hearing and not a revocation hearing.

The Court then opined that Young did not object to the circuit court’s finding that he violated his
probation by willfully failing to make required payments. Therefore, this point was not preserved
for review.

The Court misapprehended the issues. |

On August 21, 2013, the Department of Probation, Parole and Pardon issued a citation for
Steve Young for the purpose of tolling his probation or terminating it, The probation agent, Daniel
Shearer, told the court that he issued the citation, which did not really violate Young, because “it
was kind of hard to bring cases before the court on just a motion,” so he issued the citation asking
the judge to review the case. R.S5,1.5-13;R.3,11.1-22,

The agent explained that On December 1, 2011, Young was sentenced in Newberry County
for ten years on the charge of assault and battery first degree. The ten years was suspended to time
served of 157 days which would terminate upon the payment of $2400 in restitution. He was also
ordered to complete 40 hours of community service, attend substance abuse counseling, and be drug

tested. R. 3, II. 8—17.



On August 16, 2012, Young was sentenced in Union County to ten years for reckless
homicide with death resulting, and leaving the scene of an accident. R. 3, 1. 23 —R. §, 1l. 2. This
incident occurred about a year before he was placed on probation in December 2011. However, he
was not convicted and sentenced for the reckless homicide until August 16, 2012 after he was
placed on probation. R. 4, 1. 1 —25. The probation agent asked that the court toll Young’s probation
until he got out of prison. The agent stated:

Right before Mr. Young had been convicted, I had gone ahead and did a -
paperwork review and kind of made an agreement with him that we would
readjust the case and put him in perfect standing with our Department prior to
the conviction, so just here to ---we do have to ask that the case be tolled,
which would just put the case on hold until he got out of prison. However, if
you decide that the case should be terminated or revoked concurrently, we
would ask that a civil judgment be ordered for the restitution balance owed to

Alfred Cromer, who has been notified and I don’t believe is present today, and
has not indicated either way how he feels about the case. :

R.4,1. 8-20.
| The judge confirmed that Young had been on probation for nine months before he
was incarcerated. R. 5, 1.1 — 8. The toll date would be from the date of the hearing on
November 1, 2013 for 759 days until November 30, 2015 or the end of his incarceration. R.
6, 1. 19. The judge then asked if Young did any of the things he was supposed to on
probation before he was incarcerated. The probation agent responded that Young was under
supervision for about two years.! The department did not allow him to perform the 40 hours
community servicé because his charge was considered violent and violent offenders were
not permitted to perform public service. There was a violation for nonpayment but the agent

did not violate him since there were no positive drug tests.

! This time appears contradictory to the nine months that the agent just confirmed with the judge
that Young was on probation before his 2012 conviction.

41
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Young was very cooperative, and he and the agent worked well together. The agent said

“Young just “needed to get a job and get his feet back on the ground.” R. 6,11.20 - R. 8, 11. 2.

When the judge said he would grant the agency’s request to toll the probation time, Young’s
attorney told the court that this was a situation where the court was not allowed to toll the probation
because Young had not done anything to violate the terms and conditions of his probation. Counsel
argued that there was no statute that allowed the court to toll the probation. Counsel then cited the
Supreme Court case of State v. Miller, 404 S.C. 29, 744 S.E.2d 532 (2013) > Counsel asked the
judge tb terminate the probation and convert the restitution to a civil judgment. Counsel argued
again that tolling was inappropriate. R. 8,11. 3 - 19.

The judge then asked the agent if Young were current on all his fees. The agent responded
that Young was one paynient behind on his supervision fees when he was incarcerated. He had not
paid the Public Defender Fund, but had paid $65 on the restitution. The agent said he would have
restructured the restitution on May 1, 2012. Appellant was approximately three payments behind on
that when he was arrested. The drug tests fees were not paid. R. 8, 11. 20-R. 10, 11 1.

The judge then ruled:

Based on his actions on probation during the time that he was out on probation
and not under arrest for the other charge, he was in violation of his terms and
conditions of probation. I do find those to be a willful violation. I do find,
therefore, it is proper to toll the time period since he was not current, he was -
not doing what he was supposed to be doing under probation at the time he
was arrested for the charges that apparently had occurred prior to him being
placed on probation; therefore, we will toll the time period and I’'m going to

extend his probation for an additional year to the full five years of probation.

R.10,1L.2-13.

2 The transcript spells it State v. Meller which is presumed to be a typographical error.



Defense counsel then stated that “the citation that brought Mr. Young before the court did
not make any allegations that he had violated the terms and conditions of his probation.” R. 11, 1l. 3
- 8.

The judge responded that the case was befqre the court for a review which “would
encompass all of the maﬁers that he was on probation for, including the financial matters.” R. 11, IL.
9-25.

South Carolina Code Section 24-21-440 concerns the period of probation. It provides:

The period of probation or suspension of sentence shall not exceed a period of
five years and shall be determined by the judge of the court and may be
continued or extended within the above limit.

There is no mention of a tolling period. However, in the NOTES OF DECISIONS section,

Section 2 concerns the “Tolling of Period.” The only case cited is State v. Miller, 404 S.C. 29, 744

S.E.2d 532 (2013).

In State v. Miller, Id., the Supre_me Court held that a tolling of probation must be premised
~on a violation of a condition of probation or a statutory diréctive. The Court wréte: “The references
to tolling by our own appellate courts have also focused on fault-based grounds. Thus we conclude
~ that the tollihg of probation must be premised on a violation of a condition of probation or a
statutory directive.” The state had not alleged that Miller violated a_condition of his probation. The
Supreme Court reversed the Court of Appeals and held that Miller’s probation would not be tolled
during his civil commitment to the Sexually Violent Predator Program. The Supreme Court did
recognize that in instances where the Court had previously rgcogni_zed tolling was appropriate, “the
probationer had generally comm_ifcted some affirmative act to violate the conditions of probation.”

The trial judge in Young’s case ruled that Young had violated the financial conditions of his

probation although the probation agent was clear that the Department was not charging Young with

43
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any violation. The only violation the judge cited was based on Young not being current on his
financial payments. |

In Bartlet v. State, 288 S.C. 481, 343 SE2d 620 (1986), the Supreme Court ruled that
probation may not be revoked soiely on the ground that probationer failed to pay ﬁnes or make
restitutién; the judge must determine on'ﬂ1e recdfd that the probationer failed to make a bona ﬁd_e
effort to pay. The Court found that mt Was improperly deprived of his conditional freedom
without a finding of willful violation so reversed and remanded the case for a de novo probation

revocation hearing. The probation judge. in Barlet’s case had made no determination as to why

Barlet had failed to comply with the terms although Barlet testified ,tO'his efforts to find work and

make payments. The Supreme Court wrote that the deprivation of Barlet’s conditional freedom

without fhe ﬁnding'of 'a willful violation contravened the Fourteenfh Amendment’s due procesé
requirement. |

The Court erred in hoiding that the circﬁit court properly found Young violated his
probatioﬁ based on his failure to meet his financial dbligaﬁoﬁs. This Court overlooked the fact that
Young had made some payments. However, the trial jﬁdge did not hold a hearihg nor ask any
questions about the willfulness of Young not making payments. Young had no positive drug tests;

he reported regularly and did well with his probaﬁbn agent, This Court found that Young’s attorney

_ did not object when the trial judge found that Young had violated his probation by failing to pay.

This was in error as on R. 11, 1. 4-8, defense Eounsel objected by stating to the judge that the
citation made no allegations that Young had violated his probation. This was after the judge’s
ruling. The trial judge’s rﬁIing of a violation without any questioning was an error.

The Court distinguished Miller from Young-’s case by holding that Miller was involuntarily

committed while Young voluntarily committed a criminal offense. This Court overlooked the fact



that Miller was sent to the Sexually Violent Program based on the fact that he had been incarcerated
for a criminal sexual offense which he voluntarily committed. But for that offense, Miller would not
have been in the SVP Program

The Court wrote that Young should not be allowed to benefit from his wrongful acts. Young
was going to prison for ten years. This was not benefiting from his wrongful act which occurred
before he was placed on probation. He would be supervised by law enforcement authorities while in
prison-not probation agents bﬁt still prison guards. This was not as though he had absconded from
probation supervision and was not under the supervision of anyone.

Young’s liberty and properfy interests were involved when the trial court tolled his
probation because upon his release from prison, he would be facing five years of probation with all
of the financial obligations that involved in addition to the $2400 restitution. This would be more
difficult because he would then have a criminal record of being incarcerated ten years. There was a
stronger pétential of having his revocation revoked. Young’s due process interests were at stake.

The judge in Young’s case abused his discretion based on an error of law. No evidence was

“presented regarding the reason Young was behind on his payments. He had made payments as ﬁe
behind only one payment on his fees and had made a payment toward his restitution.

The finding by the judge of a violation was in contradiction of the holding in Miller where
the Supreme Court was clear that tolling should be based on a violation. The probation agent here
admitted there was no Yiolation. The Probation Citation clearly states “no violations charged.;’
Young’s probation should be terminated and the restitution converted to a civil judgment.

WHEREFORE, we respectfully request this Court to reconsider its ruling, and remand

Young’s case for a reversal of the order tolling probation, and for termination of his probation.
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This 23" day of July, 2015.

Respectfully submitted,
RENANTA. L b 7

LaNelld Cantey DuRant

Appellate Defender
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STATE OF SOUTH CAROLINA
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STEVEYOUNG, .....0oovvvnnn. e APPELLANT -

APPELLATE CASE NO. 2013-002417

Appeal from Lexington County

The Honorable Steven H. John, Circuit Court Judge

Opinion No. 2015-UP-345

RETURN OF PETITION FOR REHEARING

The Respondent, the State of South-Carolina by and through its attorney does hereby
make this return to the Appellant’s July 23, 2015 Petition for Rehearing. The State respectfully
requests that Appellant’s Petition for Rehearing be denied and dismissed.

‘ Pursuant to the Appellate Court Rules, a party is only entitled to a rehearing if there are

points that have been overlooked or misapprehended by the Court. The Respondent contends that



the Court has applied the law correctly and has not overlooked nor misapprehended any law or
issue that was necessary to make a valid decision in this case.

The Appellant challenged the trial court’s order tolling his probation while he servéd a
prison sentence for a separate, unrelated offense. When the Appellant was placed on probation,
he had a pending charge for reckless homicide. After being sentenced to prison for that offense,
his probation agent brought him before the circuit court requesting an order tolling his probation
while he served his prison sentence.

This Court upheld the judge’s tolling of Appellant’s probation. The trial judge ruled
Appellant had violated his probation for being behind in his supervision fees and restitution and
used that violation as the basis for tolling his probation and extending his probation for one
additional year to the statutory maximum of five years.

- Despite the Appellant’s insistence that this violated the ﬁolding .in State v. Miller, 404
S.C. 29, 744 S.E.2d 532 (2013), this Court properly distinguished Miller from the facts in this
case. Miller held that tolling an offender’s probation is only appropriate on fault-based grounds.
In that case, the appellant had been committed involqntarily to the state’s Sexually Violent
Predator program. Therefore, tolling was not permissible.

In the present case however, the Appellant was convicted of Reckless Homicide and
sentenced to a term of incarceration. Even though both involve confinement, the distinguishing ~
factor is the criminal nature of Reckless Homicide — it's the Appellant’s misconduct that caused
him to be imprisoned, instead of Miller’s mental illness that resulted in his commitment.

Furthermore, the trial court apprépriately found that Appellant had violated probation. He
was substantially behind on his financial obligations, and because of his incarceration due to his

own wrongdoing, he was unlikely to be able to become current before the expiration of his

2
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probation. “TW]e conclude that the tolling of probation must be premised on a violation of a
condition of probation or a statutory directive.” Miller, at 37, 537. |

The finding of a violation is within the sole discretion of the. trial court. “The. trial ¢ourt
must determine whether the State has presented sufficient evidence:to establish that a probationer
has violated the conditions of his probation.” State v. Allen, 370 S.C. 88, 94,634 S.E.2d 653,
655 (2006). This Court properly determined that the trial court’s finding of a violation was it its
a'is‘cretiog. Therefore, with the finding of a violation, the trial court had the authority to toll the

Appellant’s probation under Miller.

Furthermore, the trial court only tolled the Appellant’s probation, and did not revoke any
portion of it. Bartlett v. State, 288 S.C. 481, 343 S.E.2d 620 (1986) only prohibits. the revocation
of probation for non-willful failure to pay financial obligations, Bartlett is silent on other
measures that the court may take inorder to see that the offénder pays those obligations. In fact,

the court is expected to review restitution cases that have fallen into arrears regardless of

willfulness. “The department, through its agents, must initiate legal process to bring every

probatioper, whose restitution is six months in arrears, back to court, regardless. of wilful failure
to pay. The judge shall make an order addressing the: probationer’s failure to pay.” S.C. Code
Ann. §l7-25-322(C).

WHEREFORE, the Respondent respectfully ‘submits that this"Court Was correct in its

ruling and requests that the Appellant’s Petition for Rehearing be denied.

Matthew C. Buchanan
General Counsel



Columbia, South Carolina
August 4, 2015

South Carolina Department of Probation,

Parole and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250
(803) 734-9220

Attorney for the Respondent
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STATEMENT OF THE CASE

On November 1, 2013, the Department of Probation, Pardon, and Parole bfought
Young’s current 2011 probation case before the Honorable Steven H. John. Young was répresented
by Eiizabeth C. Fullwood, and the Department was rebresented by Danie] Shearer. On December 1,
2011, Appellant Steye Young was sentenced in Newberry County to ten years on the charge of
assault and battery first degree. The sentence was suspendgd to time served of 157 days and four
years probation which would terminate upoﬁ the payment of $2400 in restitution. R. 1-3, 1. 1 - 25.
In August 2012, he was sentenced in Union County to ten years incarceration for the charges of
reckless homicide with death resulting, and leaving the scene of an accident. These Union County
charges of reckless homicide and leaving the scene of an accident occurred before his conviction for
the assault and battery charges in Newberry County in_ December 2011. However, the conviction for
the reckless homicide and leaving the scene of an accident occurred after he was placed on
probation in December 2011 in Newberry County. R. 3, 1. 23 —R. 4, 1l. 25. The probatiqn agent
asked for his 2011 probatién to be tolled during his period of incarceration for the 2012 charges for
which he must serve 85% of the sentence. The judge ordered that his 2011 probation for 2011-GS-
32-00632 be tolled from 'I\.Iovember 1, 2013 for 759 days through 11-30-2015 or the end of his
incarceration. The judge added one year to his probation time to make it five years. R. 3, 1. 1 =R.
12, 1l. 7. Young’s attorney filed a notice of appeal. The Court of Appeals afﬁrmed the trial court’s
tolling of Young’s probation during his period of incarceration in an unpublished opinion on July
15, 2015. State v. Young, Op. No. 2015-UP_-345 (Ct. App.-ﬁled july 15, 2015). Counsel filed a
petition for rehearing which was denied on August 20, 2015. This petition for a writ of certiorari

follows.



ARGUMENT

The Court of Appeals erred in affirming the trial court’s tolling of Young’s probation during his

period of incarceration for an offense that occurred before his probation when he did not violate his

probation according to the probation agent.

On August 21, 2013, the Department of Probation, Parole and Pardon issued a citation for
| Steve Young for the purpose of bringing a matter beforé the court for the purpose of tolling his
probation or terminating it. The probation agent, Daniel Shearer, told the court that hé issued the
citation, which did not really violate Young, because “it was kind of hard to bring cases before the
court on just a motion,” so he issued the citation asking the judge to review the case. R.5,I.5-
13;R. 3,1 1- 22,

The agent explained that On December 1, 2011, Young was sentenced in Newberry County
for ten years on the charge of assault and battery first degree. The ten years was suspended to time
served of 157 days which would terminate upon the payment of $2400 in restitution. He was also
ordered to complete 40 hogrs of community service, attend substance abuse counseling, and be drug
tested. R. 3,11. 8 - 17.

On August 16, 2012, Young was sentenced in Union County to ten years for reckless
homicide with death resulting, and leaving the scene of an accident. R. 3, 1. 23 —R. §, II. 2. This
incident occurred about a year before he was placed on probation in December 2011. However, he
was not convicted and sentenced for the reckless homicide until August 16, 2012 after he was
placed on probation. R. 4, 11. 1 —25. The probation agent asked that the court toll Young’s probation
until he got out of prison. The agent stated:

Right before Mr. Young had been convicted, I had gone ahead and did a
paperwork review and kind of made an agreement with him that we would
readjust the case and put him in perfect standing with our Department prior to

5
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the conviction, so just here to —we do have to ask that the case be tolled,
which would just put the case on hold until he got out of prison. However, if
you decide that the case should be terminated or revoked concurrently, we
would ask that a civil judgment be ordered for the restitution balance owed to
Alfred Cromer, who has been notified and I don’t believe is present today, and
has not indicated either way how he feels about the case.

R.4,11.8-20.

The judge confirmed that Young was on probation for nine months before he was
incarcerated. R. 5, 11.1 — 8. The toll date would be from the date of the hearing on November 1, 2013
for 759 days until November 30, 2015 or the end of his incarceration. R. 6, IL. 19. The judge then
asked if Young did any of the things he was suppose to do when on prdbation before he was
incarcerated. The probation agent responded that Young was u'nder. supervision for about two
years.! The department did not allow him to perform the 40 hours community service because his
charge was considered violent and violent offenders were not permitted to perfoﬁn public service.
There was a violation for nonpayment but the agent did not violate him since there were no positive
drug tests. Young was very cooperative, and he and the agent worked well together. The agent said
Young just “needed to get a job and get his feet back on the ground.” R. 6, 11. 20 -R. 8, 1l. 2.

When the judge said he would grant the agency’s request to toll the probation time, Young’s
attorney told the court that this was a situation where the court was not allowed to toll the probation
because Young had not done anything to violate the terms and conditions of his probation. Counsel

argued that there was no statute that allowed the court to toll the probation. Counsel then cited the

Supreme Court case of State v. Miller, 404 S.C. 29, 744 S.E.2d 532 (2013) 2 Counsel asked the

! This time appears contradictory to the nine months that the agent just confirmed with the judge
that Young was on probation before his 2012 conviction.
2 The transcript spells it State v. Meller which is presumed to be a typographical error.

6



judge to terminate the probation and convert the restitution to a civil judgment. Counsel argued
again that tolling was inappropriate. R. 8,11. 3-19.

The judge then asked the agent if Young were current on all his fees. The agent responded
that Young was one payment behind on his supervision fees when he was incarcerated. He had not
paid the Public Defender Fund, but had paid $65 on the restitution. The agent said he would have
restructured the restitution on May 1, 2012. Appellant was approximately three payments behind on
that when he was arrested. The drug tests fees were not paid. R. 8,11.20—R. 10, IL. 1.

The judge then ruled:

Based on his actions on probation during the time that he was out on probation
and not under arrest for the other charge, he was in violation of his terms and
conditions of probation. I do find those to be a willful violation. I deo find,
therefore, it is proper to toll the time period since he was not current, he was
not doing what he was supposed.to be doing under probation at the time he
was arrested for the charges that apparently had occurred prior to him being
placed on probation; therefore, we will toll the time period and I’m going to
extend his probation for an additional year to the full five years of probation.
R.10,1.2-13.

Defense counsel then stated for the record that “the citation that brought Mr. Young before
the court did not make any allegations that he had violated the terms and conditions of his
probation.” R. 11, 11. 3 -8.

The judge responded that the case was before the court for a review which “would

encompass all of the matters that he was on probation for, including the financial matters.” R. 11, IL.

9-25.

Discussion

South Carolina Code Section 24-21-440 concerns the period of probation. It provides:

61



62

The period of probation or suspension of sentence shall not exceed a period of
five years and shall be determined by the judge of the court and may be
continued or extended within the above limit.
- There is no mention of a tolling period. However, in the NOTES OF DECISIONS section,
Section 2 concerns the “Tolliﬁg of Period.” The only case cited is State v. Miller, 404 S.C. 29, 744
S.E.2d 532 (2013).

In State v. Miller, Id., the Supreme Court held that a tolling of probation must be premised

on a violation of ‘a conditioh of probation or a statutory directive. The Court wrote: “The references
to tolling by our own appellate courts have also focused on fault-based grounds. Thus we conclude
that the tolling of pfbbation must be premised on a violation of a conditipn of probation or a
statutory directive,” The state had not alleged that Miller violated & condition of his probation. The
Supreme Court revefsed the Court of Appeals and held that Miller’s probation would not be tolled
during his civil commitment to the -Seiually -Vioient Predator Program. The Supreme Court did
recognize that in instances where the Court had previously recognized tolling was appropriate, “the
probationer had general'ly committed some affirmative act to violate the conditions of probation.”

The trial judg¢4in Young’s case ruled that .Y‘oung had violated the financial conditions of his
probation altﬁough the probation agenf was ~clc.ear that ti)e Department was not charging Young w1th
any violation. The only violatibn the judge cited was based on Young not being current on his
financial payments. , »

In Bartlet v. State, 288 S.C. 481, 343 AS.E.Z(‘i 620 (1986), the Supreme Court ruled that
probation may not be revoked }solely on the ground-that probationer failed to pay fines or make
restitution; the judge must determine on the record that the probationer failed to make a bona fide
effort to pay. The Court found that Barlet was improperly deprived of his conditional freedom
without a finding of willfui violatior'l‘ so reveréed ;md remanded the case for a de novo probation

8



revocation hearing. The probation judge in Barlet's case had made no determination as to why

Barlet had failed to comply with the terms although Barlet testified to his efforts to find work and

make payments. The Supreme Court wrote that the deprivation of Barlet’s conditional freedom
without the finding of a willful violation contravened the Fourteenth Amendment’s due process
requirement.

The judge in Young’s case abused his discretion based on an error of law. He found that
Young had willfuily violated his probation solely on not being current on the payment of his fees

and restitution. This was done without any questioning of Young or his attorney. No evidence was

presented regarding the reason Young was behind on his payments. He had made payments as he '

behind only one payment on his fees and had made a payment toward his restitution.

The finding by the judge of a violation was in contradiction of the holding in Miller where

the Supreme Court was clear that tolling should be based on a violation. The probation here
admitted there was no violation. The Probation Citation clearly states “no violations charged.”

The Court of Appeals affirmed, in an unpublished opinion, the trial court’s tolling of
Young’s probation during his period of incarceration for an offense subsequent to the one for which
he was on probation. The Court held that the trial court properly found that Young had violated the

conditions of his probation by failing to remain current on his financial obligations. The Court

distinguished the case of State v. Miller, 404 S.C. 29, 744 S.E.2d 532 (2013), which Young relied
on, by holding that Miller was involuntarily committed to the sexually violent predator program
while Young voluntarily committed a criminal offense. Second, the Court held that Young’s due
process rights were not implicated because this was a motion hearing and not a revocation hearing.

The Court then opined that Young did not object to the circuit court’s finding that he violated his
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probation by willfully failing to make required payments. Therefore, this point was not preserved
for review.

The Court of Appeals erred in holding that the circuit court properly found Young violated
his probation based on his failure to meet his financial obligations. This Court overlooked the fact
that Young had made some payments. However, the trial judge did not hold a hearing nor ask any
questions about the willfulness of Young not making payments. The trial judge’s ruling of a
violation without any questioning was an error.

The Court of Appeals overlooked the fact that Miller was sent to the Sexually Violent
Program based on the fact that he had been incarcerated for a criminal sexual offense which he
voluntarily committed. But for that offense, Miller would not have been in the SVP Program.

The Court wrote that Young should not be allowed to benefit from his wrongful acts. Young
was going to prison for ten years. This was not benefiting from his wrongful act which occurred
before he was placed on probation. He would be supervised by law enforcement authorities while in
prison-not probation agents but still prison guards. This was not as though he had absconded from
probation supervision and was not under the supervision of anyone.

Young’s liberty and property interests were involved when the trial court tolled his probation
because upon his release from prison, he would be facing five years of probation with all of the
financial obligations that involved in addition to the $2400 restitution. This would be more difficult
because he would then have a criminal record of being incarcerated ten years. There was a stronger

potential of having his revocation revoked. Young’s due process interests were at stake.
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CONCLUSION
Based. on the above, certiorari should be granted, and Young’s probation should be
terminated and the restitution converted to a civil judgment.

Respectfully submitted,

Lt

LaNelle Cantey DuRant. |
Appellate Defender

ATTORNEY FOR PETITIONER.

This 31st day of August, 2015
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QUESTION PRESENTED
Whether the Court of Appeals erred in affirming the trial court’s tolling of Young’s
probation during his period of incarceration, when the trial court found a violation and did not

revoke the probation.
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STATEMENT OF THE CASE

On December 1, 2011, Petitioner Steve Young was sentenced to ten years suspended to

four years probation for the offense of assault and battery in the first degree.in Néwhetty County.

A special condition of probation was that supervision could end early if he paid his financial

obligations in full. In August of 2012, after serving almostnine months-on probation, Petitioner

pled guilty in'Union County to reckless homicide and leaving the scene of an accident. He

received.a sentence of ten years incarceration, The Union County offenses: oceurred before the
Petitionier was placed on probation for the Newberry offense, so the conviction and sentence was
not a violation of that probatiomn.

On November 1, 2013, Petitioner’s probation agent brougtit him before the Honorable

Steven H. John to request atolling of his probation during his incarceration on the Union County

offenses. Judge John:granted the request over Petitioner’s objections-and tolled probation. The
court found that Petitioner violated priébatiﬁn because he was behind on his supervision fees;
three payments behind on restitution, and had not paid into the Pablic Defender Fund or his drug
test fees. | |

Petitioner filed an appeal. The Court of Appeals affirmed the trial court’s tolling of

Young’s probation during his period of incarceration on July 15, 2015, State v, Young, Op. Ne.

2015<UP-345 (Ct. App. filed July 15, 2015, rehearing denied August 20,2015). Young has now

filed ‘a petition for certiorari.



ARGUMENT
The Court of Appeals did not err in affirming the trial court’s tolling of Young’s
probation during his period of incarceration, where the trial court found a violation and
did not revoke probation.
The Respondent contends that the Appellate Court has applied the law correétly, and has

not erred in affirming the trial court’s tolling of Young’s probation while he served a separate

incarcerative sentence.

The Petitioner challenged the trial court’s order tolling his probation while he serveda .

prison sentence for a s;eparate, unreiafced offense. When the Petitioner was placed on probation,
he had a pending charge for reckless homicide. After being sentenced to prison for that offense,
his probation agent brought him before the circuit court requesting an order tolling probation
while he served his prison sentence.

The Court of Appeals upheld the judge’s tolling of Petitioner’s probation. The trial judge
ruled Petitioner had violated his probation for being behind in his supervision fees and restitution
and used that violation as the basis for tolling his probation and extending his probation for one
addit.ional year to the statutory maximum of five years.

Despite the Petitioner’s insistence that this violated the holding in State v. Miller, 404

S.C. l29, 744 S.E.2d 532 (2013), the Court of Appeals properly distinguished Miller from the

facts in this case. Miller held that tolling an offender’s probation is only appropriate on fault-

based grounds. In that case, the appellant had been committed involuntarily to the state’s
Sexually Violent Predator program; therefore, tolling was not permissible.
In the present case however, the Petitioner was convicted of Reckless Homicide and

sentenced to a term of incarceration. Even though both involve confinement, the distinguishing
5
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factor is the criminal nature of Reckless Homicide — it’s the Petitioner’s misconduct that caused
him to be 'imprisoned, instead of Miller’s mental illness that resulted in his commitment.

Furthermore, the trial court appropriately found that Petitioner had violated probation. He
was substantially behind on his financial obligations, and because of his incarceration due to his
own wrongdoing, he was unlikely to be able to become current before the expiration of his
probation. “[W]e conclude that the tolling of probatiox'l must be premised on a violation of a
condition of probation or a statutory directive.” Miller, at 37, 537.

The finding of a violation is within the sole discretion of the trial court. “The trial court
must determine whether the State has presented sufficient evidence to establish that a probationer

has violated the conditions of his probation.” State v. Allen, 370 S.C. 88, 94, 634 S.E.2d 653,

655 (2006). The Court of Appeals properly determined that the trial court’s finding of a violation
was it its discretion. Therefore, with the finding of a violation, the trial court had the authority to

toll the Appellant’s probation under Miller,

Furthermore, the trial court only tolled the Petitioner’s probation, and did not revoke any

portion of it. Bartlett v. State, 288 S.C. 481, 343 S.E.2d 620 (1986), only prohibits the revocation

of probation for non-willful failure to pay financial obligations. Bartlett is silent on other
measures that the court may take in order to see that the offender pays those obligations. In fact,
the court is expected to review restitution cases that have fallen into arrears regardless of
willfulness. “The department, through its agents, must initiate legal process to bring every
probationer, whose restitution is sii months in arrears, back to court, regardless of wilful failure
to pay. The judge shall make an order addressing the probationer’s failure to pay.” S.C. Code

Ann. §17-25-322(C).
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CONCLUSION
The Respondent respectfully submits that the Court of Appeals was correct,in its ruling

and requests that Certiorari be denied.

Respectfully sybmitted,

Matthew C. Buchanan
General Counsel

South Carolina Department of Probation, -
Parole and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220

Attorney for the Respondenf

Columbia, South Carolina
September 17, 2015
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of the proceedings. When the application is completed the original shall be imailed to the Clerk of Court

for the County in which the applicant was convicted.

I Placeofdetention_LWESNY corf. Tipt. [

Name and location of Court which imposed sentence New’ bernj (20 wM“' 4

2
3. Name(s) of co-defendant(s) (if any) Aicd~oad loim’mcn . D(‘"+V\\'\& \)\&m iu’\
4 The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed: 23
@ 2011-65-3% 00632 /0yrs Jssualtand QAHcM %Hemc
(b).
(©)
s. The daie upon which:sentence was imposed and the terms of the sentence:

(a)  Lecembart, 2011110415 suspded Yo time st rved of 61 dng o Mswr quirs Dobationd

AIN

JG

i
63714

i

1 e
EaL I0EM

!
N

(b)
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10.

. il

©
Check whether a finding of guilty was made:

(@  aftera plea of guilty 1'115

(b)  after a plea of not guilty

(c)  after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence? ~

WS .
7

If you answered “yes” to (7), list:
(@  the name of each Court to which you appealed:

i Aﬁﬂgﬂ.’ feom TuThe Coork of ﬂ‘ime

il

iii. ' -
(b)  theresult in each such Court to which you appealed:
i The pelitionfol writ of Coctiscar' (s dewied

ii.

iii.

(c)  the date of each such result:
i FRbraang fo, 201

ii.

iil.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:
i, ’ Orrded U'A{Publiébtg‘ (}gi@:‘oﬂﬁ/o 205 -0f-345
ii. Hiaed Apeil 13:20)5 ~Eiled 1‘4‘%‘, 1520/ &

If you answered “no” to (7), state your reasons for not so appealing:
@ M

(b)
(©

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/2003



11.

12

13.

ee bl pchh meld

(a) Dul Process M4t s yerevialaded Auhbis pobrion eevacatisntya oAy anlwda

& Lnebtecsve fssrsfance of Counses. pacele prabrtida avoertoy s headins
() '

State concisely and in the same order the facts which support each of the grounds set out

in (10): . gee ptachmet L B

b —

(a) 3 U . -
®) 4 ' ' .
©

Prior to this application have you filed with respect to this conviction: -

()  any petition in a State Court under South Carolina Law? __jJo

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? No

() any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? Na

(d)  any other petitions, motions or applications in this or any other Court? N 4 .

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:
(a)  the specific nature thereof:
i KA

il

iii.

iv.

(b)  the name and location of the Court in which each was filed:
. N

iL.

iii.

(c) the disposition thereof:
i NA

ii.

iii.
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14.

15.

16.

17.

iv.

iv.

(d)  the date of each such dispositib'n: E
i  NA |

ii.

iii.

iv,

(e) if known, citations of any written opinions or orders entered pursuant to each such

disposition:

i N

ii.

iii.

Has any ground set forth in (10) been previously presented to this ox:fal_ly othier Court,

State or Federal, in any petition, motion or application which you have filed?" -

If you answered “yes” to (14) identify: | o T

(a) which grounds have been presented: |
i,  MA

L.

iii.

(b)  the proceedings in which each ground was raised:

i M

ii.

il .
If any ground set forth in (lO)Whas not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented: o

(a) M ﬂ

(b)
(©)

Were you represented by an attorney at any time during the course of:

Revised 3/2003



18.

19.

20.

(@)  your arraignment and plea?
(b)  your trial, if any?
(¢)  your sentencing? _¥L§ .

(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence? / / ‘ 00

(¢)  preparation, presentation or cohsideration of any petitions, motions or applications

with respect to this conviction, which you filed? NA

If you answered “yes” to one or more parts of (17), list:

(8)  the name and address of each attorney who represented you:

i, Elizabeth G Full weod » Lanelie {Zq.u’q Dugasd

ii.

iif.
(b)  the proceedings at which each such attorney represented you:

i 'ﬂfo pation reyecabion }/M_,_QWJ,

ii.

iii.

~ State clearly the relief you seek in filing this application:

_ﬂ&@hﬂﬁ_ﬁ@[bﬂ . And_resttalion Converded +o CNI‘ :)Tt{-dtg.muj

Are you now under sentence from any other court that you have not ché_l'l_gnged?.' -

-~

N4 S - °

-
-

Revised 3/2003
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STATE OF SOUTH CAROLINA )
. ) VERIFICATION
)

County of

I, , being duly sworn upon my oath, depose and say that I have subscribed to the foregoing
application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and

that the matters and allegations therein set forth are trye,

(ﬁ@M’?Q/
[N

SWORN and subscnbed beforemethis__ !/~
day of _, .201b

%&Q\ML‘«@&K (L.S.)

Notary Public .

My Commission Expires: \85\ 203
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or

security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

. 42 Because of my poverty | am unable to pay the costs of said proceeding or give

security thereof, - |
Aﬁplicam b ‘
SWORN or affirmed to and subscribed before me this -
day of _M\.aA~etn 200k
. Notary Public l
. I~
My Commission Expires: O\\ 251 AN L B o=
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) OF THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY )
) 2015-CP-36-165
Steve Young, )
S.C.D.C. No. 265045, )
)
Applicant, )
) RETURN
v. )
)
State of South Carolina, )
)
Respondent. )
)

Respondent, making its Return to the application for post-conviction relief (PCR) filed

March 17, 2016, would respectfully show this Court:
L

Applicant is presently confined in the South Carolina Department of Corrections.
Applicant was indicted at the September 2011 term of the Newberry County Grand Jury for
Attempted Murder (2011-GS-36-623). Applicant was represented by Charles Verner, Esquire.
On December 1, 2011, Applicant pled guilty before the Honorable Frank Addy, Jr., to the lesser
included offense of assault and battery (first degree). He was sentenced to imprisonment for ten
years provided upon the service of time-served, the balance was suspended with four years'
probation to follow. The probation was to be terminated upon payment after two years if the
restitution was paid. Applicant did not appeal his plea or sentence.

In August of 2012, after serving almost nine months on probation, Applicant pled guilty
in Union County to reckless homicide (2011-GS-44-234) and leaving the scene of an accident
(2011-GS-44-235). He received a sentence of ten years incarceration. The Union County

offenses occurred before Applicant was placed on probation for the Newberry offense, so the
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87



conviction and sentence was not a violation of that probation. On November 1, 2013, Applicant's
probation agent brought him before the Honorable Steven H. John and made a motion to request
a tolling of his probation during his incarceration on the Union County offenses. Applicant was
represented by Elizabeth Fullwood, Esquire. Applicant's attorney objected to the probation
agent's motion; however, Judge John granted the request and tolled his probation. Judge John
further found that Applicant violated probation because he was behind on his supervision fees,
three payments behind on restitution, and had not paid into the Public Defender Fund or his drug
test fees,

Applicant filed a notice of appeal from Judge John's order tolling his probation. After
briefing and oral argument, the South Carolina Court of Appeals affirmed the circuit court's
decision by an unpublished opinion filed July 15, 2015. State v. Steve Young, Op. No. 2015-UP-
345 (Ct. Ai)p. Filed July 15, 2015). Applicant filed a Petition for Rehearing on July 23, 2015.
This petition was denied by an order filed August 240, 2015.

Applicant filed a Petition for Writ of Certiorari to the South Carolina Supreme Court. The
Supreme Court denied the petition on February 16, 2016. The remittitur was sent February 25, |
2016.

II.

In his current application for post-conviction relief, Applicant alleges he is being held
unlawfully for the following reasons:

1. "Ineffective Assistance Counsel parole, probation revocation

hearing"
2. "Denied due process...probation revocation hearing was unlawful"

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at evidentiary hearing. All amendments should be made well in advance of

hearing and should be filed as required by Rule 11, SCRCP(a).
Page 2 of 5



Attached herewith and inéorporated herein are the Newberry County Clerk of Court
records regarding the subject c‘onvicfion, the relevant appellate records, Applicant's records from
the South Carolina Department of Corrections, and the probation revocation hearing transcript.
Respondent reserves the right to amend this Return upon receipt of any relevant materials.

1L

Respondent. submits Applicant's allegation of inefféctive assistance of probation
revocation counsel is without merit. In a post-conviction relief action, the applicant bears the
burden of proving the allegations in their application. Butler v. State, 286 S.C. 441, 442, 334
S.E.2d 813, 814 (1985) (citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where
the application alleges ineffective assistance of counsel as a ground for relief, the applicant must
prove "counsel's conduct so undermined the proper functioning of the adversarial process” that
the proceeding "cannot be relied upon as having produced a just result." Id. (citing Strickland v.
Washington, 466 U.S. 668, 686 (1984)).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S.at 687;

Turner v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.

1977)). The court strongly presumes counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Id. (citing Strickland,
466 U.S. at 690). The applicant must overcome this presumption in order to receive relief.
Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffec'tive
assistance of counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel's

performance was deficient. Id. Under this prong, the court measures an attorney's performance
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90 .

by its "reasonableness under prevailing professional norms." Id. (citing Strickland, 466 U.S. at

688). Second, counsel's deficient performance must have prejudiced the applicant such that

* "there is a reasonable probability that, but for counsel's unprofessional errors, the result of the

proceeding would have been different.” Id. at 117-18, 386 S.E.2d at 625.
With respect to probation revocation counsel, the Strickland standard applies. A

probationer.has a right to coun;sel, though not a Sixth Amendment one. Turner v. State, 384 S.C.

451, 455, 682 S.E2d 792, 794 (2009); see also Gagnon v. Scarpelli, 411 U.S. 778 (1973).

Rather, Rule 602(a), SCACR, requires the appointment of counsel for indigent defendants in
probation revocation proceedings. Nonetheless, "the same analysis for ineffectiveness that
applies in other PCR proceedings involving claims against counsel should, by analogy, apply in
PCR proceedings involving claims against probation counsel." Turner, 384 S.C. at 455, 682

S.E.2d at 794; see e.g., United States v. Wren, 682 F,Supp. 1237 (S.D.Ga. 1988). However, since

a probation revocation hearing is not a formal adversarial proceeding, "the Court must review
counsel's performance in light of the particular type of proceeding involved." Wren, 682 F.Supp.

at 1242; 'see also United States v. Cates, 402 F.2d 473, 474 (4th Cir. 1968) ("A revocation

hearing is an informal proceeding and rules of evidence need not be strictly observed." (citing

United States v. Williams, 378 F.2d 665 (4 Cir. 1967))).

Respondent submits Applicant cannot satisfy either requirement of thev Strickland test.
However, the allegation of ineffective assistance of probation revocation counsel probably raises
questions of fact the record does not conclusively refute. Accordingly, Respondent requests an
evidentiary hearing to fully resolve this issue. See Shgpel; v. State, 279 S.C. 264, 305 S.E.2d

247 (1983).
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Iv.
Each and every allegation contained within the: application not hereinbefore either
expressly admitted, qualified or explained is hereby denied.
V.
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JUSTIN J. HUNTER
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211

z{ttorﬁey; for Respondent |

~2017
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STATE OF SOUTH CAROLINA )
4 , ) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY ) o
) 2016-CP-36-0165
)
STEVE YOUNG, #265045 )
)
Applicant, )
) .
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent, )
)
1. I am an employee of the Respondent in the above-captioned action,
2. Regular communication by mail exists throughout the State of South Carolma and that this
is a proper circumstance of service by mail.
3. [ have this day served a copy of the Return in the above-captioned matter-on the following

person by depositing same in the United States mail, postage prepaid:

Carson M. Henderson, Esquire
The Henderson Law Firm, PC
109-B Oak Ave,

Greenwood, SC 29646

DATED this the 15" day of May, 2017.

; l)w
J elﬂmier J dnmson, Legal Assistant.
For Respondent




State of South Carolina )
) Court of Common Pleas

County of Newberry )
Post Conviction Relief

2016-CpP-36-00165

Steven Young

vs. Transcript of Record

State of South Carolina
Defendant

N Nt et N

October 12, 2017
Laurens, South Carolina

BEFORE:

Honorable R. Scott Sprouse, Judge

APPEARANCES:

Justin Hunter, Assistant Attorney General
Attorney for the State

Carson Henderson, Esqg.
Attorney for the Applicant

Joy E. Holston
Official Court Reporter
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THE COURT: Yes, sir.

MR. HUNTER: The next case 1s Steve Young versus
State of South Cardlina, 2015-CP-36-165. Your Honor, he
was indicted September, 2011 in Newberry County for
attempted murder, 2011-GS-36-623. He was represented by
Charles Verner. And on December 1st, 2011 he plead guilty
before Judge Addy to assault and battery first degree. He
was sentenced to imprisonment for 10 years, provided upon
the service of time served, balance was suspended with
four years of probation to follow. Your Honor, in August
2012 he plead guilty in Union County to reckless homicide
and leaving the scene of an accident and received 10 years
incarceration. These Union County charges occurred before
he was tentatively placed on probation for a Newberry
offense. And the commission and sentence in Union was not
tentatively deemed to be a violation of that, of his
Newberry probation. On November 1lst, 2013 his probation
agent brought him before Judge John and made a motion to
request a tolling of his probation. Essentially the
probation aéent asked that his Newberry probation be
tolled while he was in SCDC for Union County charges. He
was represented by Beth Fullwood. ‘Judge John granted the
request and tolled his probation until he was released
from SCDC. Judge also found that he was behind on his

supervision fees, behind on his payments and restitution
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10

11

12-

13
14
15
16
17
18
19
20
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and not paid into his public defender fund. He did file
an appeal from Judge John's order tolling probation.
After brief and an oral argument the Court of Appeals
affirmed the Judge John's decision, filed an unpublished
opinion. He moved for a rehearing which was denied. He
petitioned to the Supreme Court which was denied. The
remitter was sent February 25th, 2016. He filed this
current action March 17th, 2016. He is present today
represented by Mr. Carson Henderson.

THE COURT: All right, Mr. Henderson.

MR. HENDERSON: Very briefly, Your Honor, before I
call my first witness I just want to go over the documents
I handed up to you.

THE COURT: Okay.

MR. HENDERSON: The documents in the clip, Your
Honor, would be the direct appeal documents, those are the
final briefs of the State and of the Defendant. There is
a copy of the order there, petition for rehearing is
there, the State's return to that is. The petition for
Cert is there and then the remittitur is there, Your
Honor. And the only reason I wanted His Honor to have
that is to really hone in on the issue here and the sole
issue 1s going to be, Your Honor, that the Judge did not
go into Mr. Young's financial ability to pay and that

trial counsel did not object to that. That is going to be
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the issue that Your Honor is going to hear about. And
then I have also handed up a set of sentence sheets and
put those in chronological order to Your Honor from when
Mr. Young plead in front of Judge Addy in December of 'll
in Newberry. You are going to see a probation order,
actually two probation orders. Then you are going to see
his guilty pleas from Union County, the sentence sheets.
And then the probation ofder.that we are here today on
which happened back in November of 2013, Your Honor. That
is dJust to kind of give you an outline.

THE COURT: Okay.

MR. HENDERSON: And I would call my client, Your
Honor. I call Steve Young.

STEVE YOUNG, being

first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Henderson:

0 ‘Please state your full name for the record.
A Steve Young.
Q Steve, I know you are soft spoken but I do need for

you to speak out so Madam Court Reporter can take down
everything you say. Okay.

A Yes, sir.

Q And I am going to cover some dates with you to start

off. Now, do you recollect pleading guilty in Newberry
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Steve Young - Direct by Mr. Henderson’

6
and receiving probation?
A Yes, sir.
6] Okay. And I will represent to you that was on
December the 1lst of 2011. Do you remember that?
A Yes, sir.
Q Okay. And so you were on probation for a period of
time?
A Yes, sir.
Q Okay. I want to turn your attention to Union County.

You actually plead guilty up in Union County, didn't you?
A Yes, sir.
0 And I will represent to you that that date was August

the 16th of 2012. Does that sound right?

A Yes, sir.

Q And you actually caught time on that‘sentence?

A Yes, sir.

Q That is why you are still in SCDC?

A Yes, sir.

Q Okay. So you were on probation there for about eight

and a half months, correct?

A Yes, sir.

0 Okay. I want to talk to you a little bit about that
time that you were on probation. During that period of
time were you working?

A Yes, sir.
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Steve Young - Direct by Mr. Henderson
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Q

A

Q

A

And where were you working at?

Amick Farms.

Amick Farms.

Yes, sir.

And tell His Honor where that is.

Batesburg.

And what County is that?

Lexington.

Okay. And what type of work goes on there?
Process, kill and process chickens.

Kind of dirgy work?

Yes, sir.

How much were you making per hour?

Minimum wage.

Okay. About how many hours a week were you working?
Let's see, I would say about 40, sometimes less.
So at most 40 hours?

Yes, sir.

Right at minimum wage?

Yes, sir.

Let me ask you, during that probation time who were

- you living with?

Me and my girlfriend.
And what is your girlfriend's name?

Kimberly Young.
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.Steve Young — Direct by Mr. Henderson

8
Q And I understand y'all have subsequently gotten
married?
A Yes, sir.
Q But at that time y'all were not married?
A No, sir.
Q And was Kimberly working during this period of time?
A No, sir.
0 And why wasn't she working-?
A Because of medical reasons.
Q And tell His Honor what those medical reasons weref
A She was threatening a miscarriage.
Q Did she actually miscarry?
A No, sir.
0 So that child was delivered?
A Yes, sir.
Q Okay, healthy I hope?
A Yes, sir.
Q Okay. During thié time were any children living with

you and Kimberly?

Yes, sir.

And tell His Honor how many children were living with

Four.
And their ages?

15 to 4.
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Steve Young - Direct by Mr. Henderson

101

Qo
A
Q
A
Q
A $650.00.
AQ
A
Q
A
Q

Q Were any of them working?

A No, sir.

Q And you said your wife wasn't working?

A No, sir.

Q Was there any other source of outside income in the

home besides you working?

A No, sir.

©

Okay. Were you paying rent?

>

Yes, sir.

And where were you living at?

At _ in Gaston, Lexington County.
And do you recall what your rental payment was?
Yes, sir.

And what was that?

And who was paying that?

Me.

And I suppose you had utilities?

Yes, sir.

And can you tell His Honor about the amount of the
monthly utility bill?
A Light bill was like, a little, over $200.00 and
something dollars.
Q Okay. And who was paying that?

A I was.
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10
Q Okay. Let me ask you, were you or anybody in the
household'receiving any food stamps?
A No, sir.
Q Okay. Any other outside source of income other than
you working at Amick Farms?
A No, sir.
Q And, Steve, did you have a drivers license at this
time?
A No, sir.
0 So you were depending on other people to get to work?
A Yes, sir.
Q Okay. But you were working?
A Yes, sir.
Q Now, during this probation period you actually paid

some of your financial obligation, didn't you?
A Yes, sir.

Q And whose money was that?

A Mine.

Q Your money?

A Yes, sir.

Q Your mama waén't giving you any money?

A No, sir.

Q . Was anybody else giving you any money?

A No, sir.'

Q | Okay. Were you paying your probation associated fees
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as best you could?

A Yes, sir.

Q Okay. Did you consider yourself in a financial
position at that point and time to be current with all of

your financial obligations?

A . No, sir.

0 Were you trying as best you could?

A Yes, sir.

Q Okay. Now I want to turn your attention to the day

that you, you had this probation hearing that we are here
about. And égain I will represent to you that was

November the 1lst of 2013.

A Yes, sir.

Q And I think you were down in Lexington County?
A Yes, sir.

Q And I think Ms. Fullwood is sitting out here

represented you on that, didn't she?

A Yes, sir.

Q And nice lady, isn't she?
A Yes, sir.

Q A good lawyer?

A Yes, sir.

©

Okay. And you were there, I wasn't there, I have
read the transcript. And it turns out that day that

probation wasn't alleging any violations by you, is that
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correct?

A Correct.

Q And_that they were just trying to seek to alter your,
terms of your probation, the length of your probation?

A Yes, sir.

0 And Ms. Fullwood objected, didn't she? I mean she
complained after the Judge—-

A Yes sir, yes sir.

Q In fact the Judge, I'believe, reading the transéript,

he did it before he actually gave Ms. Fullwood a chance to

talk.
A Right.
Q But when Ms. Fullwood was offering her defense of

you, did she go into any of your financial ability to pay?
A I don't recall.
Q I will represent to you she didn't. That she didn't

go into your, any of your ability to pay. Do you remember

that?
A I can't remember.
Q Okay. You understand that your PCR application is

alleging that she didn't go into your financial ability to

pay?

A Yes, sir.

(0] I mean, is that accurate or not?
A It's accurate.
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o] It is accurate, okay. Now, what you have told His
Honor today, i1s that & true and accurate kind of what your

financial condition was back in late 2011, early 20127

A Yes, sir.

Q I mean, were you struggling to survive?

A Yes, sir.

Q Okay. And you were paying as best you can?

A Yes, sir.

Q Let me ask you. Do you believe that there was a

reasonable chance that if Ms. Fullwood had gone into your
financial ability to pay that His Honor, the Judge at that
hearing may very well had terminated your probation and

converted it to civil judgment?

A Yes, sir.

0 But she didn't go into your financial ability to pay,
did she?

A No, sir.

Q Okay. Again, I want to make sure I am not asking

confusing questions to you. Because actually your PCR
petition is well laid out. I am telling you that, that is
not a question. And you saw all the appellate documents
on this, didn't you?

A Yes, sir.

0 And you read it?

A Yes, sir.
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Q

And you saw that the Court of Appeals even pointed

out that it wasn't raised about your financial inability

to pay?
A Yes, sir.
Q Ckay. So you think if His Honor, back in 2013 had

known about your inability to pay,

have made a difference in how he, what he did on your
probation?

A Yes, sir.

Q Okay. You think it is more likely than not he may
very well had suspended it, Jjust canceled it?

A Yes, sir.

Q Turned it into a judgment?

A Yes, sir.

Q And you understand what a judgment is?

A Yes, sir.

Q That you owe people money?

A Yes, sir.

Q Okay.

MR. HENDERSON: Your Honor, I don't think I have

anything further of this witness.

THE COURT: Yes, sir.
MR. HUNTER: Nothing from the State on this witness.
THE COURT: Thank you, sir, you may step down.

MR. HENDERSON: And, Your Honor, I would call Ms.

do you think that would
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15
Fullwood.
BETH FULLWOOD, being
first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Henderson:
Q Beth, please state your full name for the record?
A Elizabeth Fullwood.
Q And you represented Steve in this probation hearing,
correct?
A I did.
Q And actually you and I and the Attorney General were
Just talking about what happened that day?
A We were.
Q And kind of give His Honor a little bit of background

about that, it seems like the trial Judge actually had
made a ruling before he ever heard from you?
A Well, T am not.sure how my office came to get this
case because there is no order of appointﬁent in the file.
Nevertheless it does show that two days before the hearing
we talked to Mr. Young over the telephone, our screener
did. He was at the Department of Corrections, I think he
was at Kershaw, thouéh I am not sure.

MR. YOUNG: Yes,
A You were? Okay. And I took the case because I had

represented the probationer in the Miller case, one of the
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cases that was in the trial court. So I thought well, you
know, I know about this issue. It was pretty clearcut,
the citation. He was brought into court on a probation
violation as the result of a éitation. But the citation
clearly stated, no violation alleged. So I read the
report that the probation officer gives the Court. So, in
my mind it was a Miller situation and that was that. So
we get in the court, there is a colloquy between the
hearing Judge and the probation officer. And the Court
makes a ruling tolling the probation at that point. Then
I spoke up and made my Miller argument and the Court then
began to go into whether or not he had complied with all
of the terms and conditions of his probation. And the
fact that the probation officer spoke up on Mr. Young's
behalf and said he had been a pretty good probationer.

And the Court started talking about the money. Now, I
imagine Mr. Young and I spoke a little bit before the
hearing, I didn't go into his financial situation because
there was nothing alleged about his violation. And he was
clearly not in a position to make payments because he was
incarcerated at.the Department of Corrections. The Judge
then started focusing on some of the arrearages he had and
then all of a sudden made a finding that he had violated
probation and therefore he had jurisdiction to do what he

wanted as far as tolling the probation because there had
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been a violation.
Q Actually I think he called it a willful violation.
A Yeah, yeah. At that point, I was very surprised of

the ruling. And I said, well, for the record there has
been no obligation that he has violated any terms and
conditions of probation, basically that is not before the
Court. Apparently and artfully because the Court of
Appeals ruled that I had not raised the guestion, as I
recall. Now, I did not allege, and I think I should have
alleged that he was entitled to some sort of a hearing on
his ability to pay. I never seen a case 1n that light
before. And I was just so surprised I didn't do that,
that I didn't do that. I just, it didn't come into my
mind to do that. I sort of had blinders on, I was Jjust

thinking about this as a straight Miller situation. And

:that is basically what happened.

Q You would agree with me too that if he is alleging
that it is only money issues, that he is entitled to a
hearing on whether he's willfully not paid? |

A Absolutely.

Q Okay. And you heard me go into detaillwith Mr. Young
about his financial condition, you know, previously. Not
at that time, he was incarcerated.

A Right.

Q And we would agree that his income was probably zero
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in prison?
A Right.
Q But it sounds like he was living a pretty hard
financial life before he got put into prison.

A And I don't think even his financial, well, his
arrearages were that unreasonable in light of pleas I have
seen in the past on other probation cases.

Q I agree with you, he was actually making, made some
restitution payments, correct?

A Right. 4

Q I think he was one month behind on his supervision at

the time of incarceration?

A I don't recall.

Q I will represent to you that is what is in the trial
transcript.

A Okay. That is what it is then.

Q Yes, so he is making payments for restitution and

supervision fees. And you heard him say he was having a
hard time doing that. And I will represent to you the
transcript says he had not paid his public defender fund,
I guess the $500.00 dollar fee.

A Right.

Q And said he had not been paying his drug test
supervision fees?

A Right.
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19
Q But the probation agent says he is passing his drug
tests?
A Right.
Q Okay. And like I said, it seems like he and the
probation agent had a good repoire?
A Oh yes, they did.
Q Are you telling His Honor it just kind of caught you
flatfooted when the Judge went down this road?
A That's right.
Q And sua sponte.
A Correct. And it was an awkward position to be trying

to make an argument after the Court had made the ruling
because the Court says, you don't argue with the Court
affer a ruling is made. But, of course, I had to some way
insert his position onto the record.

Q Right. And, again, you didn't go into his financial

ability to pay?

A I did not.

Q Didn't ask the Court to do that?

A I did not.

Q And ask the Court to conduct a hearing on that?
A No, I didn't.

Q And you have been around the block, you have

practiced a lot of law, a lot longer than I have. And is

it a fair chance that, has shown how, there is a fair
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probabilty that the Judge would have terminated the
probation and converted it to a civil judgment?
iy Right. That is about the only thing the Judge could
have done, if I had made that motion and we had gone into
that I think that is the only choice the Court would have
had.
0] Right. And you think that, is it fair to say that
you believe the gun got jﬁmped when there wasn't a finding.
of willfulness. I mean that the, the probation tolling
and the, should have gone into his ability to pay before
His Honor went down that road?
A That's correct.
0 And you didn't ask His Honor to go down that road
either beforehand or after?
.\ I didn't, no.

MR. HENDERSON: Your Honor, I don't have any further
questions.

THE COURT: Anything from the State?

CROSS—-EXAMINATION

By Mr. Hunter:

Q When did you first talk to the probation agent about

‘this case?

A I don't remember, since we had just talked, just,
screened him two days before it could have been the day of

the probation hearing.
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0 Okay. So, I guess, did you know what the probation
agent was going to do at that hearing, did you know what
he was going to say, let you know beforehand?

A When we opened the file, we have the citation and I
think the probation violation report already.

0 Okay.

A So, i knew that he was just, it is really, he brought
him to court on a citation. But what he was really trying
to do was make a motion, kind of.

Q Right. Didn't the, I believe the citation doesn't
allege any violation, correct? |

A Not only that bd& it clearly states it is not
alleging, there are no violations.

Q Right. And so is it fair to say they were just
looking at, to have that matter, essentially any they
could bring him before the Judge on the tolling issue?

A That's right.

Q Now, so as far as the tolling goes, was the State
saying it should be tolled because of these financial

violations?

A No, they wanted it tolled because he was
incarcerated.
Q So essentially toll it while he is, obviously not

able to be on probation because he is in--

A For what he is in for right now.
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0 Okay. So, if you were to object to the, I guess,
financial part of it do you think it still would have been
tolled because of SCDC?

A Well, to get around Miller, to get around Miller, the

- holding in Miller the Judge would have had to find a

‘willful violation. Okay. 8o, and there was no, not only

was that matter not properly before the Court, but the
only violation that could possibly be found and wasn't
alleged was money. And since he couldn't pay the money he
couldn't be on that basis.

Q So I guess my question, were they, do you think it
was going to be tolled anyway because of SCDC regardless
of the monetary issues?

A I just, especially, I just thought that Miller would
prohibit them from doing that.

0 Well, i guess what I am getting at, he can't be on
probation while he is in SCDC, correct?

A That's right.

Q So I guess what I am getting at, and what is your
opinion, would it have been tolled anyway because of his
incarceration status, fegardless of his monetary status?
A I don't know.

0 I believe you said that, you know, you raised it to
the Judge's attention but it was after his, after the

ruling was already made. Is that correct?
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A That is correct.
Q And another question, did you know going into this
that they were going to get into the money issues?
A No.
Q Okay. And is it fair to say that the Judge seemed to
just take that on his own?
A He did.
Q Okay.

MR. HUNTER: I beg the Court's indulgence for one
second.
0 And just to make sure, there were no, there was no

revocation, correct?

A No.

Q Okay. That is all I have. Thank you, ma'am.
MR. HENDERSON: Just very briefly, Your Honor.

REDIRECT EXAMINATION

By Mr. Henderson:

Q Going back to Miller, and I think this is pretty
well, a tolling of probation must be premised on a
violation of a condition of probation or a statutory
director. I think that is about straight out of Miller?
A That's right.

0 And, again, the probation agent wasn't alleging any
violations?

A Right.
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Q The Judge brought up financial obligations on his
own? .
A That's right.
Q Is that fair to say?
A That's right.
Q And then you didn't go into his ability to pay or
inability to pay?
A That's right.
Q Okay.
A I was more focused on the fact that that wasn't even
before the Court on that day.
Q Absolutely.
A I think he was entitled to a hearing on his ability
to pay.
Q And if the Court had found an inability to pay they

couldn't have tolled his probation?
A That's right.
Q They couldn't have extended his probation?
A That's right.
Q Okay. I don't have anything further.
THE COURT: Anything else from the State?
MR. HUNTER: ©Not from the State, Your Honor.
THE COURT: You may step down.
MR. HUNTER: Your Honor, may she be excused?

MR. HENDERSON: No objection, Your Honor.
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THE COURT: You are excused.

MS. FULLWOOD: Thank‘you, Your Honor.

MR. HENDERSON: That is the petitioner's case, Your
Honor.

MR. HUNTER: And, Your Honor, the State has no
witnesses. If you would like, since this is a legal issue
do you want to hear oral argument or would you just prefer
proposed orders?

THE COURT: What I would like for each side to do is
sﬁbmit me a proposed order and I will take it under
advisement. If y'all could do that within ten days,
submit me a proposed order and then I will consider it.

It raises an interesting legal question in this case. And
I would like to hear from each side, your analysis of the
law, set forth full findings of fact and the applicable
law you wish me to consider.

MR. HUNTER: Would you like those submitted hard copy
to your office or email?

THE COURT: Email to my law clerk, a copy to the
other side.

MR. HENDERSON: Thank you, Your Honor.

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF NEWBERRY ) . EIGHTH JUDICIAL CIRCUIT
)
STEVE YOUNG (#765045), )
)
Petitioner, ) ORDER GRANTING
) POST-CONVICTION RELIEF
v. )
) C/A No. 2016-CP-36-165
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
TRIAL JUDGE: HON. R. SCOTT SPROUSE
COURT REPORTER: JOY E. HOLSTON

PETITIONER’S ATTORNEY: CARSON M. HENDERSON

RESPONDENT’S ATTORNEY: JUSTIN J. HUNTER

DATE OF HEARING: THURSDAY, OCTOBER 12, 2017

This matter came before the Court on Thursday, October 12, 2017, at 9:30 a.m. upon the
Petitioner Steve Young’s application for post-conviction relief. Mr. Young was present and was
represented by Carson M. Henderson of the Greenwood County Bar. The State was represented
by Justin J. Hunter of the S.C. Attorney General’s Office.

Upon reviewing the clerk’s file and hearing sworn testimony, the Court hereby makes the
following FINDINGS OF FACT and CONCLUSIONS OF LAW:

1. Mr. Young pled guilty to assault and battery 1st degree (Indictment No.
2011-GS-36-0623) on December 1, 2011, in Newberry County. He was sentenced to ten (10)
years suspended to four (4) years probation. He was ordered to pay $2,000.00 in restitution and
to participate in public service employmeﬁt..

2. An Order was issued on May 1, 2012, terminating Mr. Young’s obligation to

perform public service employment as a condition of his probation.
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3. An Order was issued on May 31, 2012, restructuring Mr. Young’s financial
obligations while on probation. According to a probation affidavit dated April 24, 2012, Mr.
Young was in arrears on his financial obligations for fine, restitution, and supervision fees.

4, On August 16, 2012, Mr. Young pled guilty to reckless homicide (Indictment No.
2011-GS-44-0234) and leaving the scene of an accideﬁt involving death (Indictment No.
2011-44-0235) in Union County. He received ten (10) years.

5. On September 25, 2013, Mr. Young was served with a probation citation
regarding his Newberry County probation case. The citation indicates “[n]o violations charged.”
The probation agent’s affidavit indicates “[clitation issued to give the Court subject-matter
jurisdiction over Indictment #: 11-GS-36-00623.”

6. On November 1, 2013, a probation hearing was held, and the hearing judge issued
an Order tolling Mr. Young’s probation until his release from prison and extending Mr. Young’s
probation period by one (1) year. The hearing judge found that Mr. Young willfully failed to
comply with the terms of his probation by not making required financial payments. Mr. Young
was represented by Elizabeth C. Fullwood of the Lexington County Bar.

7. Mr. Young appealed the Order dated November 1, 2013. The Court of Appeals

affirmed the Order in Unpublished Opinion No. 2015-UP-345 on July 15,2015. The Court of

Appeals noted: “Finally, we note Young did not object to the circuit court’s finding that he
violated the terms of his probation by willfully failing to make required payments. Therefore,
Young cannot now raise the issue of whether the circuit court’s finding of willfulness was

improper.”
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8. Mr. Young timely filed his pro se Application for Post-Conviction Relief on or
about March 17, 2016. Mr. Young alleged the following claims: “due process rights were
violated and his probation revocation hearing was unlawful” and “ineffective assistance of
counsel parole, probation revocation hearing.”

9. The State filed its Return on or about May 15, 2017.

10. At the PCR hea.riﬁg, the Court heard sworn testimony from Mr. Young and Ms.
Fullwood. The following documents were provided to the Court by Mr. Young:

A. Sentence Sheet and Order of Restitution dated December 1, 2011;

B. Consent Order Imposing Additional Conditions of Probation dated May 1,
2012;

C. Order dated May 31, 2012, along with the corresponding Financial
Probation Citation and Affidavit dated April 24, 2012;

D. Sentence Sheets dated August 16, 2012;

E. Order dated November 1, 2013, along with the corresponding Probation
Citation and Affidavit dated August 21, 2013;

F. Final Brief of Appellant dated June 20, 2014;

Final Brief of Respondent dated June 13, 2014;

G
H. Unpublished Opinion dated July 15, 2015;

—t

Petition for Rehearing dated July 23, 2015;
J. Return of Petition for Rehearing dated August 4, 2015;

K. Order dated August 20, 2015;
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2015;
11.
this Order.
12.

L. Petition for Writ of Certiorari to the Court of Appeals dated August 31,

M.  Order dated February 16, 2016; and
N. Remittitur dated February 25, 2016.

The contents of these documents are hereby incorporated into and made a part of

The Court-has reviewed the Rough Draft Transcript of Record of the PCR hearing

prepared by court reporter Joy E. Holston. This transcript is hereby incorporated into and made a

part of this Order.

13.

Mr. Young testified as follows:

A. While on probation from December 1, 2011, through August 16, 2012, he

worked at Amick Farms in Batesburg, South Carolina, processing chickens. He earned

minimum wage and worked no more than forty (40) hours per week;

Amick Farms;
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B. He lived with his girlfriend and four (4) children, none of whom worked;
C. He paid monthly rental in the amount of $650.00;

D. He paid the monthly light bill which was more than $200.00;

E He didn’t receive food stamps;

F. There was no source of household income other than his employment at

G. Nobody, including his mother, gave him any money;
H. He didn’t have a driver’s license;

I He paid his probation financial obligations as best he could; and



J. There was a reasonable chance that the Court would have terminated his
probation and converted his financial obligations into a civil judgment, if Ms. Fullwood had
presented evidence of his inability to pay his probation financial obligations.

14.  The State didn’t cross-examine Mr. Young. The Court finds Mr. Young’s
testimony to be credible, truthful, forthright, and an accurate reflection of his financial condition
while he was on probation from December 1, 2011, through August 16, 2012. Mr. Young would
have grossed approximately $1,247.00 per month at his job, and his monthly rental and utilities
bills would have equalled about two-thirds (%) of his monthly gross income.

15.  Ms. Fullwood testified as follows:

A. She thought the November 1, 2013, probation hearing would be governed

by State v. Miller, 744 S.E.2d 532 (S.C. 2013) because Mr. Young’s Probation Citation and

Affidavit didn’t allege any violations;

B. She didn’t discuss Mr. Young’s financial situation with the Court because
the Probation Citation and Affidavit didn’t allege any violations, including the non-payment of
financial obligations;

C. The Court found that Mr. Young had willfully failed to pay his financial
obligations prior to hearing argument from her;

D. She should have alleged, at that point, that Mr. Young was entitled to a
hearing on his ability to pay, but she failed to do so;

E. Mr. Young was “absolutely” entitled to a hearing on his ability to pay;

F. There was a “fair probability” that the Court would have terminated Mr.

Youﬁg’s probation and converted his financial obligations into a civil judgment, if she had
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presented evidence of Mr. Young’s inability to pay his probation financial obligations, because
“[t]hat is about the only thing the Judge could have done if I had made that motion and we had
gone into that”;

G. Mr. Young being incarcerated in the S.C. Department of Corrections, in
and of itself, was insufficient reason for the Court to toll and extend Mr. Young’s probation
absent the finding of a willful probation violation;

H. No alleged probation violations were properly before the Court on
November 1, 2013; and

L If the C;)urt had determined that Mr. Young was unable to pay his financial
obligations, the Court couldn’t have tolled and extended his probation.

16.  The Court finds Ms. Fullwood’s testimony to be credible and forthright.

17.  In State v. Miller, 744 S.E.2d 532, 537 (S.C. 2013), our Supreme Court held that
“the tolling of probation must be premised on a violation of a condition of probation or a
statutory directive.” Furthermore, the Court indicated that a probationer’s conduct which
occurred before the guilty plea sentencing for which the probationer is on probation for doesn’t
support the tolling of probation. Id.

18.  This Court finds that Ms. Fullwood properly objected to the probation hearing

Judge’s tolling and extension of Mr. Young’s probation pursuant to Miller. The Probation

Citation and Affidavit issued to Mr. Young prior to the November 1, 2013, didn’t allege any
violations, including the non-payment of financial obligations, which Ms. Fullwood pointed out

to the hearing judge. Furthermore, on November 1, 2013, Mr. Young was incarcerated in SCDC
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for Union County offenses which occurred prior to the issuance of his probationary sentence in

Newberry County on December 1, 2011.

19. In Barlet v. State, 343 S.E.2d 620, 622 (S.C. 1986), in an appeal from the denial

of post-conviction relief, our Supreme Court held that “[pJrobation may not be revoked solely on
the ground the probationer failed to pay fines or to make restitution. The judge must determine
on the record that the probationer failed to make a bona fide effort to pay.” At his probation
revocation hearing, Barlet testified, without contradiction, to his bona fide efforts to find work,
pay fees, and make restitution, yet the trial judge made no determination as to why Barlet had not
complied with probation terms. The Supreme Court reversed the trial court’s denial of
post-conviction relief.

20. In Nichols v. State, 417 S.E.2d 860, 862 (S.C. 1992), in an appeal from the denial
of post-conviction relief, our Supreme Court held that “[p]robation may not be revoked solely for
failure to make required payments of fines or restitution without the court first making a
determination on the record that a probationer has not made a bona fide effort to pay.” The

‘Supreme Court reversed the trial court’s denial of post-conviction relief, finding that Nichols’
trial counsel was ineffective for not asking the hearing judge to make a judicial determination
about Nichols’ ability to I;ay.

21.  In State v. Spare, 647 S.E.2d 706 (S.C. Ct. App. 2007), our Court of Appeals held

that probation can’t be revoked solely on the basis of failure to pay money unless the record
reflects the hearing judge made the following findings:
A. The State has presented sufficient evidence to establish that a probationer

has violated the terms of his probation;
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B. The probationer made a Wﬂlﬁll choice not to pay, in that he had the funds
to pay and chose not to pay, or 'lacked the funds to pay and didn’t make a bona fide effort to
acquire the funds; and

C. If the Court finds the probationer couldn’t pay despite bona fide efforts to
acquire the resources to do so, the Court may not imprisdn the probationer unless it also finds
that alternate measures aren’t adequate to meet the State’s interests in punishment and
deterrence. | |

22.  This Court understands that Mr. Young’s probation wasn’t revoked at the hearing
oﬁ November 1, 2013. However, the holdings in Barlet, Nichols, and Spare also seem to apply
when a hearing judge tolls or extends a probationer’s term of proBation solely because of the
probationer’s failure to pay financial obligations. In this situation, a probationer’s attorney
should ask to hearing judge to make specific findings on the record about the probationer’s
ability to pay.

23.  When the hearing judge in Mr. Young’s case ruled that Mr. Young had willfully
failed to pay his financial obligations, Ms. Fullwood should have asked the judge to allow her to
present evidence of Mr. Young’s inability to pay his probation financial obligations. Ms.
Fullwood admitted such in her testimony.

24. In a post-conviction relief action, the Applicant bears the burden of proving the

allegations in his application. Butler v. State, 334 S.E.2d 813 (S.C. 1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must

prove that “counsel’s conduct so undermined the proper functioning of the adversarial process
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that the trial cannot be relied up;)n as having produced a just result.” Strickland v. Washington,
466 U.S. 668 (1984); Butler, 334 S.E.2d 813. | |

25. The proper measure of performance is whether the attomey provided
representation within the range of competence required in criminal cases. The Court presumes

that counsel rendered adequate assistance and made all significant decisions in the exercise of

reasonable professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order t§ receive relief. Cherry v. State, 386 S.E.2d 624 (S.C. 1989).

26.  The reviewing Court applies a two (2) pronged test in evaluating allegations of
ineffective assistance of trial counsel. First, the Applicant must prove that counsel’s performance
was deficient. Under this prong, the Court measures an attorney’s performance by its
“reasonableness under professional norms.” Cherry, 386 S.E.2d at 625, citing Strickland.
Second, counsel’s deficient performance must have prejudiced the Applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Cherry, 386 S.E.2d at 625.

27.  Upon applying the above law to the facts of Mr. Young’s case, the Court finds that
Ms. Fullwood’s performance was deficient and unreasonable for the following reasons:

A Her failure to present evidence of Mr. Young’s inability to pay his
prdbation financial obligations, after the hearing judge decided to toll and extend Mr. Young’s
probation based solely on a willful failure to pay, and Ms. Fullwood’s acknowledgment that Mr.
Young was “absolutely” entitled to a hearing on ability to pay; and

B. Her failure to ask the hearing judge to make findings on the record

regarding Mr. Young’s ability to pay.
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28.  The Court finds that Mr. Young was prejudiced by Ms. Fullwood’s failure to
present evidence of his inability to pay and her faiiure to ask the hearing judge to make findings
on the record. Mr. Young and Ms. Fullwood both testified that the hearing judge probably would
have terminated Mr. Young’s prdbation and converted any unpaid obligations to a civil judgment,
if Ms. Fullwood had presented evidence of inability to pay and asked the hearing judge to make
findings on the record. This Court, as noted‘ above, finds Mr. Young’s testimony about his
financial condition while on prob’atio_n to be credible and forthright. |

29.  The Court finds that Mr. Young has shdwn that there is a reasonable probability
that, but for Ms. Fullwood’s errors, his probation would not have been tolled and extended at the
hearing on November 1, 2013, based upon a willful failufe to pay his probation financial
obligations.

IT IS THEREFORE ORDERED lthat the tolling and extension of Mr. Young’s
probation on November 1, 2013, basedv upon a willful failure to pay financial obligations shall be
and are hereby vacated and reversed.

IT IS FURTHER ORDERED that Mr. Young shall be subject to the terms of his
probation which existed immediately prior to the probation hearing on November 1, 2013,

IT IS SO ORDERED.

HON. R. SCOTT SPROUSE
Presiding Circuit Court Judge
Eighth Judicial Circuit

_, South Carolina

_,2017
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. COUNTY OF NEWBERRY ) OF THE EIGHTH JUDICIAL CIRCUIT
' ) 2ol :
Steve Young, ) 2615-CP-36-165
S.C.D.C. No. 265045, )
) m oS o=
Applicant, ). g:q g 2
) ORDER OF DISMISSAL Oz 5 d
v ) SR T g
| ) ot — %
State of South Carolina, % 8:" = rg_
oo : N = =
Respondent. ) '_i'_'DE = =
) = o <

This matter comes before the Court by way of an Application for Post-Conviction Relief

(PCR) filed March 17, 2016. Respondent made its Return on or about May 15, 2017. An

a3nid

evidentiary hearing into the matter was convened on October 12, 2017, at the Laurens County .

. Courthouse. Applicant was present at the hearing and represented by Carson Henderson, Esquire.
Justin J. Hunter, Esquire, of the South Carolina Attorney General’s Ofﬁée represénted the
Respondent. At the hearing, Applicant testified on his own behalf. Elizabeth .Fullwood, Esquire,
also testified. This Court also had before it a cépy of the records of the Newberry County Clerk
of. Court regarding the subject comvictions, Applicant’s records from the South Carolina
Department of Corrections, Applicant’s relevant probation records, Respondent;s Return, and tl'le
probation revocation hearing transcript. ‘ .

I PROCEDURAL HISTORY

Newberry County Guilty Plea
Applicant is presently confined in the South Carolina DepMent' of Corrections.
Applicant was indicted at the September 2011 term of the Newberry County Grand Jury for
Attempted -Murder. (2011-GS-36-623). Applicant was represented by Charles Verner, Esquire.

On December 1, 2011, Applicant pled guilty before the Honorable Frank Addy, Jr., to the lesser
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included offense of assault and battery (first degree). He was sentenced to imprisonment for ten
years provided upon the service of time-served, the balance was suspended with four years’
probation to follow. The probation was to be terminated uﬁon payment after two years if the
restitution was péid. Applicant did not appeal his plea or sentence. |
Union County Guilty Plea

Applicant was placed on probation for the Newberry County charges in December 2011,
In August of 2012, after serving almost nine months on probation, Applicant pled guilty in
Union ‘County to reckless homicide (2011-GS-44-234) and leaving the scene of an accident
(2011-GS-44-235). He received a sentence of ten years’ incarceration. The Union County
offenses occurred before Applicagt was placed on probation for the Newberry offense, so the
conviction and sentence was not a violation of that probaﬁon.'

Probation Tolling Hearing

On November 1, 2013, Applicant’s probation agent brought him before the Honorable
Steven H. John and made a motion 0 request a tolling of his probation during his incarceration
on the Union County offenses. The hearing was not a r'evodation hearing, Applicant was
represented by Elizabeth Fullwood, Esquir_.e. Applicant’s attorney objected to the probation
agent’s motion; however, Judge John granted the request and tolled his pfobation. Judge John
further found that Applicant violated probation because he was behind on his supervision fees, '
three payments behind on restitution, and had not paid into the Public Defender Fund or his drug
test fees.

Applicant filed a nbﬁce of appeal from Judge John’s order tolling his probation. After

briefing and oral argument, the South Carolina Court of Appeals affirmed the circuit court’s

decision by an unpublished opinion filed July 15, 2015. State v. Steve Young, Op. No. 2015-UP-
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345 (Ct. App. Filed July 15, 2015). Applicant filed a Petition for Rehearipg on July 23, 2015.
This petition was denied by an order filed August 20, 2015. Applicant filed a Petition for Writ of
Certiorari to the South Carolina Supreme Court. The Supreme Court denied the petition on
. February 16, 2016. The remittitur was sent February 25, 2016.
PCR Applicatio
In his application, Applicant alleged he is being held unlawfully for the following
reasons:
1. Ineffective Assistance of Counsel _
a. “Counsel was ineffective for not objecting when the trial judge found that
Applicant violated his probation by failing to pay”
b. “Counsel was ineffective for not informing him of the revocation hearing;
and not informing him he had the right to object on the record”
I. APPLICABLE LAW
In a post-conviction relief action, the Applicant bears the burden of proving the

allegations in their application. Butler v. State, 286 5.C. 441,334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relicf, the Applicant must

prove that “counsel’s conduct so undermined the proper functioning of the adversarial process.

that the trial cannot be religd upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, 104 S. Ct. 2052, .20'64,- 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 SC 115,386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove coﬁnsel’s
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performance was deficient. Id. Under this prong, the court measures an attorney’s pefformance
by its “reasonablgness under prevailing professional norms.” Id. (citing Strickland, 466 U.S. at”
688). Second, counsel’s deficient performance must have prejudiced the applicant such that

“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the

- proceeding would have been different.” Id. at 117-18, 386 S.E.2d at 625.

. With respect to probation counsel, the Strickland standard applies. A probationer has a
right to counsel, though not a Sixth Amendment one. Turner v. State, 384 S.C. 451, 455, 682

S.E.2d 792, 794 (2009); see also Gagnon v. Scarpelli, 411 U.S. 778 (1973). Nonetheless, “the

same analysis for ineffectiveness that applies in other PCR proceedings involving claims against

counsel should, by analogy, apply in- PCR proceedings involving claims against probation’

counsel.” Tumer, 384 S.C. at 455, 682 S.E2d at 794; see e.g,, United States v. Wren, 682

F.Supp. 1237 (S8.D.Ga. 1988). .
IOI. FINDINGS Oi? FACT AND CONCLUSIONS OF LAW
This Court has reviewed thft testimony presented at the.evidenﬁary hearing, observed the
witnesses pr;_:sented at the hearing, passed upon their credibility, and weighed thé testimony
accordingly. Further, this Court has ;eviewed the Clerk of Court records regarding the subjecf
convictions, the probation hearing transcript, Applicant’s records from ‘the South Carolina
Department of Corrections, the application for post-conviction relief, and.th<‘a legal arguments

made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the

following findings of fact based upon all of the probative evidence presented.

Relevant Facts
Applicant alleged that Counsel was ineffective for not objécting when - the trial'judge

found that Applicant violated His probation by failing to pay.
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At the probation hearing, the State asked the presiding judge to toll Applicant’s probation
while he was incarcerated in the 'Departniént of Corrections for his Union County convictions.
Judge John indicated that He would grant the agency’s request, but gave Counsel the opportunity
to respond. Counsel argued that the court was not allowed to toll Applicant’s probation because
Applicant had not violated the terms and conditions of his probation. The probation judge then
asked the probation égent if Applicant was current on all of his fees. The probation agent
indicated that Applicant was one payment"behind on his supervision fees, had not paid into the
public defender fund, was $960 behind on his restitution payments, and had not paid his drug
testing fees. The probation judge concluded the following:

_Based on his actions on probation during the time that he was out on probation

.. and not under arrest for the other charge, he was in violation of his terms and
conditions of probation, a willful violation. I do find those to be I do find,
therefore, it is proper to toll the time period since he was not current, he was not

doing what he was supposed to be doing under probation at the time he was

arrested for the charges that apparently had occurred prior to him being placed on

probation; therefore, we will toll the time period and I'm going to extend his
probation for an additional year to the five full years of probation.
Probation Hearing transcript p. 10, 1l. 2-13.

Applicant testified at the PCR hearing that he was working while on probation and was
trying his best to make his payments but was unsuccessful. Counsel testified that she argued to
the judge that tolling Applicant’s probation was improper but did not make the brdper objection
to the judge’s finding that Applicant’s nonpayment was a willful violation.

Findings

This Court finds that Counsel was not deficient for failing to object to the probation |

hearing judge’s finding that Applicant’s failure to make his payments constituted a willful
violation. Evidence was presented at the probation hearing that Applicant was -one paymenf

behind on his supervision fees by the time he was incarcerated, three payments ($960) behind on
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his restitution, had not paid into the public defender fund, and had not paid any of his drug
testing fees. With no evidence presented at the probation hearing to contradic_:t the probatiop
agent, this Court finds Counsel did not act unreasonably in making a baseless objection.

Furthermore, Applicant has failed to show that he was prejudiced by Counsel’s actions.
This Court finds Counsel’s failure to object to the judge’s findirig that Applicant’s non-payment
was willful would not change the outcome of the casé for two main reasons: |

First, no evidence was presented at the probatibn hearing that would have changed the
judge’s findings had an objection been made. The- judge rﬁade his findings based on thé
unrefuted a1.1d unchallenged testimony from the probation agent that outlined in detail
Applicant’s failure to make his required payments. Even if Counsel had made an obj ecﬁon, the
probation judge would likely have overruled fhe objection based on the lack of contrary evidence
prgsented at the probation hearing, It would bé speculation for this Court to find that Counsel’s
objection would ha\}e been sustained because no evidence was presented at the probation hearing
to challenge the probation agent’s detailed testimony of Applicant’s noﬁpayment. Although
Applicant testified at the PCR hearing that he had a paying job and was trying, but struggling, to
make payments, in would be speculatiﬂon for this Cowt to say. that Applicant’s current testimony
would have changed the probation judge’s ruling. Furthermore, it would be. improper for this
Court to change the probation judge’s ruling based on ﬁndingé that were not presented to the
probation judge. |

Second, this Court finds that Appiicant’s probation would have had to be tolled,
regardless of Whether Counsel objected to the judgeis finding of wﬂlﬁﬂ nonpayment, because of
Applicant’s ificarceration in the Department of Corrections. Tolling a defendant’s probation is

appropriate when a defendant absconds from supervision. See State v. Hackett, 363 S.C. 177, '
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609 S.E.2d 553 (Ct.App.2005). Although Applicant did not abscond in this case, this Court finds

that he was placed into a situation that prevented his supervision by his own wrongful acts —
those being his Union County convictions for reckless homicide and leaving the scene of an
accident where death was involved. The South Carolina Supreme Court has held: '

. “The general rule applied in most jurisdictions is that the tolling of probation is
appropriate where the authorities could not supervise the defendant due to the
defendant’s wrongful acts, It is based on the principle that a defendant should not
be allowed to profit from his own misconduct which prevents supervision by
probationary authorities.”

State v. Miller, 404 S.C. 29, 37, 744 S.E.2d 532, 537 (2013). In the instant case, the probation

judge appropriately found that Applicant had violated his probation based on the unrefuted and -

detailed testimony from the probation agent that Applicant was substantially behind on several of
his financial obligations. Most importantly, because of Applicant’s incarceration due to his own
wrongdoing, this Court finds he was unlikely to be able to become current before the expiration

of his probation. It is clear that Applicant cannot be on supervised on probation and incarcerated

- in the South Carolina Department of Corrections at the same time. The Court of Appeals found -

that “[Applicant] should not be allowed to profit from his own nﬁsconduct by having his
probationary term continue to run while he is not under probationary supervision.” State v. Steve
Young, Op. No. 2015-UP-345 (Ct. App. Filed July 15, 2015). This Court agrees and finds that
Applicant’s prob'éfi-or'x would have to be tolled while he is incarcerated, regardless of ﬁhether
Counse] objected to the judge’s finding of willful nonpayment. As such, Applicant cannot show,
~ that he was prejudiced by.COunsel’s actions, and his PCR application must be dismissed.
' IV. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any

constitutional violations or deprivations that would require this Coﬁrt to grant his application.

Applicant failed to demonstrate Counsel’s performance was unreasonable under prevailing
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professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,

563, 681 S.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be
denied and dismissed with prejudice. |

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, éCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d
395 (1991), Appiicant has a right to appéllate counsel’s assistancé in seeking review of the denial
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate progedgres for
appeal. |

IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant will remain in the custody of the South Carolina Department
of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this__ 30 dayof e/ dee , 2017,

R. ScoTT SPROUSE ¥
Presiding Judge

Iy Eighth Judicial Circuit
@4l . SouthCarolina -

Page 8 of 8
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' THE STATE OF SOUTH CAROLINA INDICTMENT FOR
COUNTY OF NEWBERRY A"El‘mm M;JRDER

At a Court of General Sessions, convened on the 2nd day of September, 2011 the Grand Jurors
of Newberry County present upon their oath:

That Stephen Young, did in Newberry County, state aforesald, on or about the 26th day of June,
2011 willfully and unlawfully, with the intent to kill and with mallca aforethought, attempted to kill Alfred
Cromer, in violation of Section 16-3-29 of the South Carolina Code of Laws, 1876, as amended.

Against the peace and dignity of the State, and contrary to the statute in such cases made
and provided.

Salicitor

o b Poeen




"STATE OF SOUTH CAROLINA } IN THE COURT OF GENERAL SESSIONS

COUNTY GF Newberry ) INDICTMENT/CASE#: 11GS36-0623
'STATE VS. Stephen Young ) _

) AME M795251 .

AKA: _ ) Dateof Offense: 2011-08-26

Race: BLK Sex: M Age: ;ﬁ S.C.Code § |,~3-B02%

bog: * “ . ) CDRCodé# 3yro

Address: )} '

Gity., State: ZIp_Union, S j) SENTENCE SHEET

DL# m SiD# ] »
*CDL Yes esDNcDHazmatYes[]Nu[j N . o .

In dispo‘sgiruon of the said indictmént. comes now the.Defendant who was____ CONVICTED OF or; & v PLEADS

139

TO; &8 Ja(‘et. L N =T
inviclation of §___ /6 -3 ! of the S.C. Cade of Laws, bearing COR Code # 3"//.& ,
[FNON-VIOLENT [ VIOLENT OSERIOUS CIMOSTSERIOUS [ Mandatory GPS [017-25-45
{CSC.wiminor 1%.or Lewd Act)

The charge is: I As Indicted, [X: Lesser Included ‘Offense, O Defendant Waives Presentment to. Grand. Jury.
The plea Is: 07 Without Negotiations or Recommendahon. . Negotlated Sentence. a Recommendatlon by the: State.

( f(\l. ‘v( 5((""*

{Defandant inttial)

"t : SCHard. . Qblendant ">
e Deferidant Is committed to the IB/tate Dapartment &

HEREFORE,

Attomey for Defejydant SC Bar #

rroctlons. L3 County Detention Canter,
for a determinate term of _/C d‘eysfmunm under the: Youthf] | Offender Act not to exceed. Years.
and/or to pay a fine of $._____ ;provided that upon! the sérvice of.f" a Sva dayehmnﬂ'm‘yeers andlor p yment )
of $____; plus costs and assessments as applicable’; the balance is suspended with probation for months @

and subject to Sotth Carolina Departmant of Probation, Parole and Pardon Services standard: conditions of probation, which'are

incorporated by reference, . .
[J CONCURRENT ‘or [J CONSECUTIVE to sentence on: J
Ned ur ua;téo 8.C, Code: §24-1 3-40 to.be-calculated and.applled by th

he Defendant is to be-glven credit & _i timp:sg
State Departmentof Corractions. 573
O The Defendant is to be piaced on

enlral egistry of ‘Child‘Abusa and%eglect pursuant to SC Code §17-25-135:

Pursuant to 18 U.S.C. Section 922, it Is unlawful for a person convicted of'a viclatlon. of Section 16-25:20 or 16-2@65
Pﬂ_d—

- _blic"S'eNi "Enﬁpl,t‘gym'ez_nl-x"":J shtd.

(Criminal Domestic Violenca) to ship, trangport, possass or recelve a firearm or: ammu nition.
SPECIAL CONDITIONS: gy a
I'E’(ESTITUTION %Defar_re_d,. 0O .Def. Walves Hsaring’ rdered  , PTUP

[y

Total: plus20%feer B gay
Payment Tenns ObtainGED.
{J set by SCDFPPS . o -Attend Vocvgtlcéhab or Job Corp.
) & S AL, May gerve beginning
Recipient: ,0,(/ §[0 Substance Abuse Counseling a
*Fine: L 3 Random Druglﬁleehvi-'Featln '
§14-1-206 {Assessments 107.5%) $ ., 0,4 * Flne may be pd. in'€qual, consecutwa weekly/monthiy
§14-1-211(A)(1) (Conv. Surcharge) $100 L2 prits. of § beginning
§14-1-211(A)}(2) (DUl Surcharge) $100 $ $ paid to Public Defender Fung
§66-5-2985 (DUI Assassment) C 8§12 8 } _
§56-1-286 (DU Breath Test) $25 § de  Othen
§36.13 (Public DafiProb): $500 $ o7
§73.3, 1B TP (Law Enforce. Funding) $25 $§ A5 ~
§33.7, 1B TP (Drug Court Surcharge) $160 & .
§50-21-114{BUI Breath Test Fae) 350 $
§56-5-2042(J) {(Vehicle Asséssment)  $40/ea $. _._ o &PAppointed PD or appointed other counsel, §47.12 raquiret
§90.11 TP (SCCJA Surchargs) $5 & Z_"g $500 be paid to Clerk during probation 4
3% 152 County (if pald In instaliments) g / ? : 7:7 e
TOIAL ' 7 7 ourt Reporter;
- b8 = ,Semencepuate: Zlp,
y s , 4 ‘PRESIDING. JUDGE
Clatieof-@eurt/ Deputy Clerk ) Judge Code 7*

8CCA217 (03/2011) PGMS SEN'

TENGE




Form lﬁ.i ' .
ﬁ?ﬁga@ ng’yd . . . Indictment Number:
PROBATION CITATION

No. ¢-32-13-0179

-
soﬁiivi CAROLINA COUNTY: LEXINGTON
STEVE NMN YOUNG, STEPHEN YOUNG SCOCH SDF
: 265045 01292476

TO: STEVE NMN YOUNG, STEPHEN YOUNG

belYOU ARE HEREBY NOTIFJED to appear inthe above named case at the time, date and place specified
ow.
Place Room

Date and Time

YQU ARE HEREBY NOTIFIED that you are charged with violating the conditions gf your sepergsfon

as stated below. m 7
Violations Charged Ny b@%
No violations charged. Motion for review of the Probation sentence Imposed byJudge Addy Jr.In cause AU v o2
GS5-36-00623 at the 12/01/2011 term of General Sessions Court holden in Newberry County, Newberry, South Camﬂna o
pursuant to statute 24-21-430, =R s
: N
YOU ARE HEREBY NOTIFIED iﬁat you have the rights isted below. T ot
[}

List of Rights:
You have the right at the hearing to question any person who appears as 8 witness against you and to have witnesses appear

on your behalf, You may present evidence an your behalf, You may have an attomey represent yau, if you cannot afford an
attorney, an attomey will be appolnted for you. You must advise the agent orthe court in writing of your desire for an
attomey. It is your responsibility to make arrangements for your witnesses and your attomey to appear at the hearing.

T YOU FAIL 1O APPEAR AT THE TIME, DATE AND PLACE SHOWN ABOVE, THE HEARING
WILL BE HELD IN YOUR ABSENCE AND YOU MAY BE INCARCERATED.

LEXINGTON , South Carolina Probation and Parole Agent Agent#
[ Date 5/2172013 : . Danlel R Schirra 0sa7
copy @ Citation was se e unders andagiven e viaual hamed U na
the time, date, and place Indicated below, - .
Place *
Sworn to and subscribed before me this 25> ' 2005
_Cedrhocee. 3 a"""wob—r My Comsisden Bigires Drezuner 20, 3018

Signature of Notary Public My Commission Expires

Foith 1.2 (Tampits) Paga1of2
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STATE OF SOUTH CAROLINA
A¥FIDAVIT

Countyof LEXINGTON

Personally appeared before me, Danjel & Schirra, wha first being duly swotn, deposes and says that STEVE NMN
YOUNG, STEPHEN YOUNG did within this county and State on the 21 day of August, 2013, violate certain
condltions of release in the following particulars:

DESCRIPTION OF VIQLATION

No violations charged. Mation for ceview of the Probation sentence imposed by Judge Addy Jr. In Gause number 11-G5-26-00623 at the
12/01/2011 term of Ganeral Sessions Cours holden In Newberry County, Newbeny, South Caroling pursuant to statute 24-21-430,

The Affiant states that there is probable cause to believe the defendant named committed the

violations set forth and that such probable cause is based on the following facts: :
No violatioms charged. Citation issued to give the Court subject-matter juriediction over
Indictment #: 11-G5-36-00623. State moves £Or ¢ourt to review the prebation case .of Steve
Young due to a conviction for the offense of Reckless Hemicide, Death Rasulte (2011-
(8-44-00234) and Leaving the Scene of an Accident Causing Death (2011-G8-44-0023S) at tha
8/16/12 term of Court in Uniom County Court, recelving a eentence of 10 years and 7 years
raspectively, concurrent. The acnvictien is not coneidered a vielation of the the curxent
probation case as the incldent date of 1/14/2011 occured bafore tha begin date of supervision.

Swomn t¢ and subscribed

beforemethls 21  dayof
2013

My Commission Expires: ‘82/ g ‘—Q

Fomn 182 (Temolate) Poga 22
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{ .
ﬁ$ TATE‘OF ELUTH CAROLINA (N THE COURT OF GENERAL SESSIONS
« n ‘{‘D (ingictment Numbsr:
County of -_. A ” ~-G8- 3 ﬁ - O(D 23
STATE vd, Probation Cwas: C.= 22+~ (3~ 0(79

S‘hg?;“% ‘(m’"‘ﬂ Name of Original Offensa: A 3R 13* dqug
AKA: v Orglnal AW#: M7 525§
Race: M Dale of Original Offense: faey
DOB: Conviction 8.C. Code §: ({02 ~ o !

SSN:

so%:_©1272476

Conviction COR Code#: 3 & 1+ [ ¢

p4
Original Sentence: _{D $vs S %4 g Peal,
. ORDER fo 7 t4ys ;;

Theabove nsﬁed defendant has chargeu with vielating the conditions of probatien ordered on J 2.7 1 / ${ inthe Courtof

Ganeral Sessions of County, and/or the additional conditons o:defad by the Coutt in proba
wmnuaﬁon orders(s) issued on as set forth In the ettachéd werrents) ordfiation(s) dated %{_3
: . After hearing the evidencs duly advised, In the (presencefabsenca) of the defang? ind that the'sbove

named detondanl has vialated the foliowing condﬂ!on(s) of probaﬂnn (tize By numbor ar metcats special consitons o8 provizee,in th othdsvlz)
”

- Cua i ' "
Therefore, IT I8 ORDERED that; r' RIS
0 ihesuspended sentencs be revoked and the above named defendant be requxreo to serve e mrﬂ'ﬁlyearé the ramahder
of the original sentence, andfar pay § 3 o g P
C  the suspended sentence be revoked and the above named defendant be required to serve mo 1+-3 Ql‘me orginal
sentence and/orpay$________; thereupon to be relnstated on pmballon. aubject to the mndltbns in the altached
order and not Inconsistent with this order. Jut .

ders

# \he sbove named defendant Is continued on probation as pravidad for in the original sentance, sub}ant ltnm conélﬂous sel forth
therein and nol inconsistent with this order.

3 probaton I reduced to ime served under supervision and the defendant is discharged from supearvision on this deta.

0O the above named defendant is placed on active elestronic monitoring pursuant to §23-3-540 (mandatary If convicted of first degree
criming! sexual conduct with @ minor or lewd act, dlsmﬁonary it convicted of any other applicable eex offanse ageinst a minor).

- Financial Obligetions: ~ Ordersatisfles:  Z-Department fees (anosrs " Civlljudgment: 21 Dapartment fees
Fineg end other fees, aibalanco) 0 Fings and aiher feas
estitution (and abulunca) 0 Restitution (and 20%)
tional ditions orderad by the Court: .
7( Add iy Y M‘:‘} JHTIV s ﬁ_af.m ERew. SZDMC

’To te pRIGAMIN EWA TP

.The defendant is ghven credn for pra-mwcaﬁon hearing demntlon time on curmnt probation ; ard applied

4
‘?( The defendant has prevlous!ysuved 1 m'?lﬁﬁ;/nas on this sentence.

{spat sentence dme aadfor prids partal revocation time)

by the SC Depanment of Comections.

\‘/\A

v;udicu Circuit

You vrd harody aovisad that undar the low the Gount mey ot any tmg mveke ar madity any condiion of \his probaton; spose dny lawtul sanyliions A deces Propés: or extont your
weriod of probation noi 1> 04084 Sve (B) yoars Al any tima withia tha parfod of your probislian, the Covn may raquire you fo saive any pent of the original vontence Impoage.

TNig is W certy that | have ead, of have hass reoC (0 Mo, the qrder and tha gondilans Eat out thorein, logrecte Ply with such lonp erd (e sonditivns of my eachivg
prodation ordar during the period of my probstiun. | hove recalved a capy of #ifs Court'e ordor ond ofl attechmants, )
Offendear'a Signsture Witnessed by
Signed this day of " .at 8C
Oay Signih Yaar( ity

DPPPE Porm ¥ {3ir7%)  Reoviston: D Revision Oatlc 05-01-2011 Copy Dlsinbutons. Whie.Clerk of Coun: Yellaw-8CDC; Pluk.-Qffengar FIis: Gold-OHendar





