
THE STATE OF SOUTH CAROLINA
In the Court of Appeals

______________

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas, Business Court Program

R. Lawton McIntosh, Circuit Court Judge
______________

Case No. 2019-CP-23-00998
Appellate Case No. 2021-000365

______________

McMillan Pazdan Smith, LLC, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Plaintiff-Respondent,

v.

Donza H. Mattison,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendant-Appellant,

______________

APPELLANT’S VERIFIED PETITION FOR STAY PENDING APPEAL
OR FOR WRIT OF SUPERSEDEAS

______________

Pursuant to Rule 241(c)(1), SCACR, Appellant, Donza H. Mattison, by and through her

undersigned counsel, hereby files this Verified Petition for Stay Pending Appeal or for Writ of

Supersedeas.  Appellant requests a stay of the Circuit Court’s Order of February 12, 2021, requiring

her to tender her membership units to Plaintiff, during the pendency of her appeal of that Order.  The

grounds for this motion are as follows: (1) such a stay or writ is necessary to preserve jurisdiction

of the appeal or to prevent contested issues in the appeal from becoming moot; (2) such a stay or writ

is necessary to protect Appellant’s contractual rights under the Severance Agreement and General

Release, signed on December 5, 2017, and the Respondent LLC’s Operating Agreement to receive

distributions in the regular course of Respondent’s business; and (3) such stay or writ is necessary
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to preserve Appellant’s rights to protect her investment in the Respondent LLC, to vote of matters

affecting the management of the LLC, and to continue to request and receive information about the

financial performance of the LLC during the pendency of the appeal, as provided in the Operating

Agreement and the South Carolina Limited Liability Company Act of 1996, as amended, S.C. Code

Ann. § 33-44-101 et seq.

Appellant further requests that the stay or writ of supersedeas be granted without the

requirement of a bond (or the posting of a minimal bond), because Respondent already has

possession of Appellant’s capital investment in the firm and, as such, has been enjoying the use of

the available equity that Appellant holds in the LLC during pendency of this action.  In other words,

Respondent owes Appellant money; the appeal and continued proceedings in the case will merely

determine exactly how much is owed to Appellant.

The motion is further supported by the Memorandum of Law filed contemporaneously

herewith.

Respectfully submitted,

  s/ David E. Rothstein                                    
David E. Rothstein, SC Bar No. 66295
Rothstein Law Firm, PA
1312 Augusta Street
Greenville, SC  29605
(864) 232-5870 (Office)
(864) 241-1386 (Facsimile)
drothstein@rothsteinlawfirm.com

Attorney for Appellant, Donza H. Mattison

July 16, 2021

Greenville, SC.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

______________

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas, Business Court Program

R. Lawton McIntosh, Circuit Court Judge
______________

Case No. 2019-CP-23-00998
Appellate Case No. 2021-000365

______________

McMillan Pazdan Smith, LLC, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Plaintiff-Respondent,

v.

Donza H. Mattison,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendant-Appellant,

______________

APPELLANT’S MEMORANDUM OF LAW IN SUPPORT OF VERIFIED PETITION
FOR STAY PENDING APPEAL OR FOR WRIT OF SUPERSEDEAS

______________

Appellant, Donza H. Mattison, by and through her undersigned counsel, hereby submits this

Memorandum of Law in Support of her Verified Petition for Stay Pending Appeal or for Writ of

Supersedeas.  Pursuant to Rule 241(c)(1), SCACR, Appellant requests a stay of the Circuit Court’s

Order of February 12, 2021, requiring her to tender her membership units to Respondent, during the

pendency of her appeal of that Order.  The grounds for this motion are as follows: (1) such a stay or

writ is necessary to preserve jurisdiction of the appeal or to prevent contested issues in the appeal

from becoming moot; (2) such a stay or writ is necessary to protect Appellant’s contractual rights

under the Severance Agreement and General Release, signed on December 5, 2017, and the

Respondent LLC’s Operating Agreement to receive distributions in the regular course of

Respondent’s business; and (3) such stay or writ is necessary to preserve Appellant’s rights to protect
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her investment in the Respondent LLC, to vote of matters affecting the management of the LLC, and

to continue to request and receive information about the financial performance of the LLC during

the pendency of the appeal, as provided in the Operating Agreement and the South Carolina Limited

Liability Company Act of 1996, as amended, S.C. Code Ann. § 33-44-101 et seq.

Following the Circuit Court’s Order of February 12, 2021, which required Appellant to

tender her membership units in the LLC to Respondent within 10 days and required Respondent to

pay Appellant for those shares within another 10 days, and following the Circuit Court’s Form 4

Order of March 17, 2021, denying Appellant’s Motion for Reconsideration, on March 29, 2021,

Respondent’s corporate counsel, Richard Few, took it upon himself to deliver to Appellant’s counsel

a check dated March 24, 2021, for the purchase of all of Appellant’s 2,035.34 membership units in

Respondent MPS, along with a Membership Interest Redemption and Purchase Agreement

(hereinafter “Redemption Agreement”), purporting to be effective as of March 1, 2021.  (A true and

accurate copy of the cover letter, Redemption Agreement, and check are attached  hereto as Exhibit

A).

The Redemption Agreement would have terminated Appellant’s right to pursue an appeal

of the Circuit Court’s orders of February 12 and March 27, 2021, based on the following language:

“as of the Effective Date [i.e., March 1, 2021], [Appellant] Seller hereby assigns, transfers, conveys,

and delivers to the Company all of the legal and beneficial right, title and interest in and to the

Redeemed Interests.”  (Redemption Agreement, at 1, ¶ 1) (emphasis added).  One of those rights

would have been Appellant’s ability to pursue an appeal relating to the Circuit Court’s order

regarding the valuation of her units.  The Redemption Agreement also included an integration clause,

which provides, “This Agreement contains the entire understanding of the parties hereto with regard
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to the subject matter contained herein, and supersedes all prior agreements or understandings

between the parties hereto.  This Agreement will not be amended or supplemented except by a

written instrument signed by the Company and Seller.”  (Redemption Agreement, at 1, ¶ 4). 

Although Mr. Few’s cover letter indicated that the Redemption Agreement had already been

“executed by the Chief Executive Officer of MPS” (Few Letter, at 1), the document received by

Appellant’s counsel was unsigned.  Mr. Few’s letter also stated, “I believe you will find the attached

Agreement to be straightforward.”  (Id.).

On April 1, 2021, Appellant filed the second Notice of Appeal in this case, challenging the

Circuit Court’s order granting summary judgment in favor of Respondent and requiring Appellant

to sell her interests in MPS back to the company for the price stated in the valuation report of HDH

Advisors, as well as the order denying Appellant’s motion for reconsideration.  Also on April 1,

2021, the undersigned sent an email to Mr. Few, with copies to Respondent’s counsel in this case,

stating in part, “Earlier today, I served a Notice of Appeal from Judge McIntosh’s orders of February

12, 2021 and March 17, 2021, to the South Carolina Court of Appeals.  As I read Rule 241(a),

SCACR, I believe the service of the notice of appeal automatically stays the order that Ms. Mattison

tender her shares to MPS within 10 days.  Please let me know if you disagree with my interpretation

of the rule, think one of the exceptions in Rule 241(b) applies, or if MPS decides to file some type

of motion to lift the stay or for supersedeas.”  (A true and accurate copy of the email of April 1, 2021

is attached hereto as Exhibit B).

On April 5, 2021, Respondent’s Counsel Sam Outten responded by email stating, in part,

“We believe that several of the exceptions contained in SCACR 241(b) apply, including subsections

(2), (3) and (8).  To be clear, Ms. Mattison is no longer a member of MPS pursuant to Judge
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McIntosh’s Order of February 12, 2021.”  (A true and accurate copy of the email of April 5, 2021

is attached hereto as Exhibit C).

On April 6, 2021, the undersigned responded to Mr. Outten’s email of April 5, 2021.  In the

email of April 6, 2021, the undersigned enclosed red-lines to the proposed Redemption Agreement

that would preserve Appellant’s “rights to continue with the appeal and any subsequent litigation

over the derivative action and the value of her shares, without having to file a motion for supersedeas

to delay the consummation of her dissociation from MPS.  She wants to make absolutely clear that

her negotiation of the check and the assignment of her membership units to MPS will not render her

appeal moot.”  (A true and accurate copy of the email of  April 6, 2021 is attached hereto as Exhibit

D).  The April 6 email also asked when Ms. Mattison could expect to receive her pro rata share of

the firm’s profits from 2020, which based on her K-1 appeared to be approximately $5.15 million,

which would be a record high level of profit for the firm since its inception in late 2009.  The

undersigned also demanded the information required by S.C. Code Ann. § 33-44-701(b), which

requires the company to provide a statement of the company’s assets and liabilities and the latest

available balance sheet and income statement.  (Exhibit D).

The undersigned followed back up with Mr. Outten and Mr. Few on April 9, 2021 and again

on April 14, 2021, about the proposed red-lines to the Redemption Agreement and the email of April

6, 2021.  Finally, on April 16, 2021, Mr. Few sent an email with additional red-lines to the

Redemption Agreement and refusing to provide the financial information required by S.C. Code

Ann. § 33-44-701(b), asserting that Sections 33-44-603 and -503 negated her rights to receive the

financial information requested.  (A true and accurate copy of the email of April 16, 2021 is attached

hereto as Exhibit E).   Mr. Few also indicated that the company did not plan to make any
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distributions of the 2020 profits of the firm: “No other distributions are being made or are planned

by the Board at this time.”  (Exhibit E) (emphasis added).

Because MPS is a Subchapter S corporation for tax purposes, its members are personally

liable for taxes on the company’s profits in proportion to their ownership interests through pass-

through taxation.  Accordingly, Appellant is liable for per pro-rata share of the tax liability on the

more than $5 million in profits that the firm earned in 2020; yet, because the firm has announced that

it is not distributing those profits to its members “at this time,” Appellant would be liable for the

company’s taxes on those profits without her actually receiving any cash flow from those profits

from which to pay the taxes.  In other words, Respondent is unfairly trying to force Appellant to bear

the financial burdens of ownership through the end of 2020 without her realizing any of the benefits. 

Of course, Appellant is particularly concerned that immediately after her shares are finally redeemed,

Respondent will make retroactive distributions of the 2020 profits to the remaining members of the

LLC.

Appellant filed a Motion with the Circuit Court for Stay Pending Appeal or for Writ of

Supersedeas four days later on April 20, 2021.  After an off-the-record telephone conference about

the motion on May 19, 2021, the Circuit Court allowed Appellant to submit additional briefing of

the motion by May 26, 2021, and allowed Respondent to file a reply brief by June 3, 2021.  On June

7, 2021, the Circuit Court entered a Form 4 order denying the motion for stay and requesting

Respondent’s counsel to submit a proposed order.  (A copy of the Form 4 Order is attached hereto

as Exhibit G).  On June 22, 2021, the Circuit Court entered the formal, written Order Denying

Motion for Stay Pending Appeal or for Writ of Supersedeas.  (A copy of the Order of June 22, 2021

is attached hereto as Exhibit H).
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III.  Discussion

Rule 241 of the South Carolina Appellate Court Rules governs stays and writs of supersedeas

in appeals of civil actions.  Pursuant to Rule 241(c)(1), SCACR, “In a case subject to an exception,

any party may move for an order imposing a supersedeas of matters decided in the order, judgment,

decree or decision on appeal after the service of the notice of appeal.”  Rule 241(c)(1), SCACR. 

Similarly, Rule 62(d), SCRCP, provides, “When an appeal is taken, a party, by giving a supersedeas

bond, may obtain a stay subject to the exceptions contained in subdivision (a) of this rule and the

South Carolina Appellate Court Rules.”  Rule 62(d), SCRCP.  Appellant agrees that this matter

appears to fall within one or more exceptions to the automatic stay in civil appeals set forth in Rule

241(b), specifically subsections (b)(2), for “[j]udgments directing the assignment or delivery of

documents or personal property as provided in S.C. Code Ann. § 18-9-150”; and subsection (b)(3),

for “[j]udgments directing the execution of conveyances or other instruments as provided in S.C.

Code Ann. § 18-9-160.”  Rule 241(b), SCACR.

There is no express deadline for filing the motion for stay or for writ of supersedeas.  Rule

241(c)(1) rule merely provides that it can be filed “after the service of the notice of appeal.”  Rule

241(c)(1), SCACR.  Appellant was not dilatory in filing the motion with the Circuit Court on April

20, 2021, only four days after the discussions between counsel broke down about the language in the

Redemption Agreement and after Appellant was notified that the company did not intend to make

any distributions of the firm’s record profits from 2020 “at this time.”   Nor has Appellant been

dilatory in filing the instant motion before the Court of Appeals.  Nevertheless, Respondent cannot

show any prejudice or harm that would befall it because of the timing of Appellant’s motion.

Next, Rule 241(c)(2), SCACR provides, “In determining whether an order should issue
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pursuant to this Rule, the lower court . . . should consider whether such an order is necessary to

preserve jurisdiction of the appeal or to prevent a contested issue from becoming moot.”  Rule

241(c)(2), SCACR.  The stay requested here is necessary to prevent the appeal from becoming moot,

because the document Respondent originally proposed for Appellant to sign to redeem her shares

in Respondent LLC would have done just that, by assigning all legal rights or interests in Appellant’s

ownership shares of the company back to the company, effective as of March 1, 2021, one month

before the notice of appeal was filed.  Respondent’s counsel’s statement in his cover letter that the

Redemption Agreement was “straightfoward” (Exhibit  B) appears to have been an effort to lull

Appellant’s counsel into a trap in having Appellant to sign the Redemption Agreement without

careful review, which presumably would have waived her ability to file the appeal from the

underlying order.

Respondent’s brief in opposition to the Motion for Stay Pending Appeal filed with the Circuit

Court was based on a misplaced reliance on federal caselaw interpreting Rule 62(d) of the Federal

Rules of Civil Procedure, which  applies only to appeals from an order granting or denying an

injunction (either preliminary, interlocutory, or final).  For example, where a plaintiff seeks a TRO

or preliminary injunction that is denied by the trial court, the plaintiff can appeal immediately to the

court of appeals.  To win a stay pending that appeal, the plaintiff appellant would have to make the

same showing as was necessary to obtain the TRO or preliminary injunction in the first place.  The

state analog to Fed. R. Civ. P. 62(d) is actually Rule 62(c), SCRCP, which is similarly titled

“Injunction Pending Appeal.”  Here, Defendant’s motion for stay or supersedeas in the Circuit Court

was not based on Rule 62(c), SCRCP, but was instead based on Rule 62(d), SCRCP, which
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incorporates by reference the standard in Rule 241 of the South Carolina Appellate Court Rules.1 

Accordingly, the caselaw argued by Respondent and relied upon by the Circuit Court under Fed. R.

Civ. P. 62(d), setting forth the preliminary injunction standard and describing such a stay as 

“extraordinary relief” does not apply here.

The first case cited by Respondent is Hilton v. Braunskill, 481 U.S. 770 (1987), which was

an appeal from a writ of habeas corpus ordering a criminal defendant to be released from custody

pending re-trial.  The case turned on the application of Rules 23(c) and (d) of the Federal Rules of

Appellate Procedure.  Id. at 772.  The four-part test discussed in Hilton (and quoted by Plaintiff’s

brief), was for obtaining a stay of an injunction (Fed. R. Civ. P. 62(c)), not for other types of appeals.

Similarly, the case of George Sink Injury Lawyers v. George Sink II Law Firm LLC, No.

2:19-cv-01206-DCN, 2019 WL 6318778 (D.S.C. Nov. 26, 2019), involved a request to stay the

granting of a preliminary injunction.  The quotation from District Judge Norton’s Order, which is

set forth in Respondent’s brief, that “A stay of this kind is considered extraordinary relief for which

the moving party bears a heavy burden,” addressed a motion to stay an injunction issued under Fed.

R. Civ. P. 62(d).

The applicable standard for an appeal from a judgment other than an injunction is much more

lenient and falls within the discretion of the court to protect the various parties’ interests during the

appeal.  See, e.g., Stearns Bank Nat’l Assoc. v. Glenwood Falls, LP, 375 S.C. 423, 426, 653 S.E.2d

274, 276 (2007) (“Whether to grant such a stay rests in the court’s discretion ‘on such conditions for

the security of the [creditor] as are proper . . . .’”) (quoting Rule 62(b), SCRCP)); see also In re

Decker, 322 S.C. 212, 471 S.E.2d 459 (1995) (granting writ of supersedeas in appeal for civil

1The analog in the federal system is Fed. R. App. P. 8(a).  
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contempt order freeing appellant from incarceration pending appeal because of novel legal questions

presented in appeal).

Here, the granting of Appellant’s motion for stay pending appeal will preserve the status quo

that has existed since December 5, 2017, when the parties signed the Severance Agreement.  The

Severance Agreement specifically provides that Appellant “shall receive distributions as described

in the September 30, 2015 Operating Agreement based on [Appellant’s] distribution rights

thereunder.  The distribution[s] will be paid in the regular course of Company’s business, and at the

time other Members receive a distribution.”  (Severance Agreement, at 2, ¶ 2(e)) (copy attached

hereto as Exhibit F).   The Severance Agreement further provides that “Nothing in this Agreement

is intended to have any effect on [Appellant’s] ownership rights or interests upon dissociation.” 

(Severance Agreement, at 8, ¶ 13).  Finally, the Severance Agreement states, “[Appellant] is not

waiving rights or claims that may arise after the date this Agreement is executed, nor is [Appellant]

waiving any rights or claims relating to her financial interests as a member or owner of the

Company.”  (Severance Agreement, at 10, ¶ 19(j)) (emphasis added).

One of Appellant’s continuing rights as an owner of the Company is the right to receive

distributions in the normal course of business while she remains a record member/owner of the

Company.  Section 8.1(a)(ii) of the original MPS Operating Agreement from September 25, 2009,

provides, “Second, after the Distributions described in SECTIONS 8.1(a)(I)) [i.e., tax distributions]

and at such times as determined by the Company, the Company shall distribute any remaining

Available Cash to all the Members pro rata in proportion to their respective Financial Rights.”  (MPS
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Operating Agreement, at 17, ¶ 8.1(a)(ii) (excerpts attached hereto as Exhibit I).2

Respondent recognized record profits in 2020 of approximately $5.15 million, according to

the K-1 that Appellant received.3  The company’s purported decision not to issue distributions of

profits to its members for 2020 “at this time” can only be explained as a deliberate effort to harm

Appellant financially, which would be a clear violation of the Severance Agreement and the implied

covenant of good faith and fair dealing inherent in that contract, as well as in the company’s 2015

Amended and Restated Operating Agreement partially referenced therein.

Because the Circuit Court refused to award pre-judgment interest to Appellant in this case

based on the valuation of her membership units from the date those units should have been redeemed

in early 2018, it is only fair for Appellant to continue to receive the return on her capital investment

in the company from that date until the conclusion of the case.  Appellant’s capital investment in

MPS has remained on the firm’s balance sheet and has been available for use by the company in 

continuing to generate income since this conflict arose.  In other words, Appellant is willing to leave

her investment in MPS, where it currently is, pending the outcome of the appeal in this case.

If the Court does not allow the stay as requested by Appellant and she were later to win the

2Appellant contends that the 2009 MPS Operating Agreement is the only operable
document because she never signed any later proposed amendments.  According to the original
Operating Agreement, any amendment that affects a member’s financial or voting rights must
receive unanimous consent of all members to become effective.  (MPS Operating Agreement, at
8, Sec. 4.2(d)(i).  (Attached hereto within Exhibit I).  Even the purported Amended and Restated
Operating Agreement of September 30, 2015, which Appellant never signed to indicate her
consent, contains essentially the same provision regarding distributions of company profits, only
estimate and final tax distributions are separated into two different sub-sections.  (See Amended
and Restated Operating Agreement, at 20, Sec. 8.1(a)(iii)) (excerpts attached hereto as Exhibit J).

3If Respondent distributed all of its 2020 profits to its members, Appellant’s 2.28%
ownership interest in the firm at the end of 2020 would entitle her to over $117,000 in
distributions for 2020.
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appeal, it would be very difficult (if not impossible) to calculate the losses that Appellant would have

sustained in the interim because of missed distributions.  In addition, the Court potentially would

have to order members of MPS to disgorge to Appellant a portion of the distributions they might

have received in the interim, which could be further complicated if additional members bought or

sold membership units while the appeal is pending.  Furthermore, because MPS is treated as an S-

Corp. for tax purposes, if Appellant prevails on her appeal and the effective date of her buy-out is

continued until the conclusion of the litigation, she could potentially be held liable for substantial

adverse income tax consequences through pass-through taxation.  Additionally, if the Court does not

grant the stay and if Appellant were to prevail on her appeal, all member of MPS would be required

to file amended tax returns for every year, which could lead to substantial expense by Respondent’s 

and the members’ accountants, with amended K-1s.

On the other hand, if the valuation of Appellant’s membership units is a true reflection of the

firm’s fair market value, there should be absolutely no detriment to Respondent in allowing

Appellant’s investment capital to remain in the firm while the appeal is pending.  Morever, there is

no potential threat of harm to Respondent in allowing Appellant to retain her statutory rights as a

member of the firm while the appeal of this case is pending.  Throughout this litigation, Appellant

has conducted herself in a professional and courteous manner and has never attempted to disrupt the

normal business operations of the company.  While Appellant’s investment capital remains in MPS,

she should have the same rights as any other member to receive information about the firm’s

operations, to vote on matters submitted to the members, and to participate in called member

meetings.

Because Respondent could not be harmed in any way by the issuance of the stay or writ of
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supersedeas requested, Appellant also requests that the stay or writ of supersedeas be granted without

the requirement of a bond (or with the posting of a minimal bond), because Respondent already has

possession of Appellant’s capital investment in the firm and, as such, has been enjoying the use of

the available equity that Appellant holds in the LLC.  In other words, there is no question that

Respondent owes Appellant money in this case; the appeal and continued proceedings in the case

will merely determine exactly how much (if any) additional money is owed to Appellant.

For all of the foregoing reasons, Appellant requests that this Court stay the Circuit Court’s

order requiring Appellant to tender her membership units to Respondent while the appeal of this

matter is pending.

In the alternative, Appellant would request leave of court to deliver to the lower court

Appellant’s membership units or to place those units into the custody of a court-appointed officer

or receiver to hold them in trust pending the outcome of the appeal and to abide by the judgment of

the appellate court, as provided in S.C. Code Ann. §§ 18-9-150 or 18-9-160, which would appear

to reinstate the automatic stay pending the appeal in this matter.

Respectfully submitted,

  s/ David E. Rothstein                                    
David E. Rothstein, S.C. Bar No. 66295
Rothstein Law Firm, PA
1312 Augusta Street
Greenville, SC  29605
(864) 232-5870 (Office)
(864) 241-1386 (Facsimile)
drothstein@rothsteinlawfirm.com

Attorney for Appellant, Donza H. Mattison
July 16, 2021
Greenville, SC

12



Index of Exhibits

Exhibit Description

A. Cover letter and draft Redemption Agreement (March 29, 2021)

B. Rothstein letter of April 1, 2021 to Few

C. Outten email of April 5, 2021 to Rothstein

D. Rothstein email of April 6, 2021 to Outten and Few

E. Few email of April 16, 2021 to Rothstein

F. Severance Agreement and General Release (Dec. 5, 2017)

G. Form 4 Order (June 7, 2021)

H. Order Denying Stay (June 22, 2021)

I. Excerpts from MPS Operating Agreement (Sept. 25, 2009)

J. Excerpts from purported Amended and Restated Operating Agreement of
MPS (Sept. 30, 2015) (never signed by all members of LLC)



Exhibit A













Exhibit B



1

drothstein@rothsteinlawfirm.com

From: drothstein@rothsteinlawfirm.com
Sent: Thursday, April 1, 2021 8:30 PM
To: 'richardfew@parkerpoe.com'
Cc: 'Sam Outten'; 'Tom Keim'; 'Lorry Miller'
Subject: McMillan Pazdan Smith, LLC v. Donza Mattison

TrackingTracking: Recipient Read
'richardfew@parkerpoe.com'
'Sam Outten'
'Tom Keim'
'Lorry Miller'
'Donza Mattison'
Lorry Miller Read: 4/2/2021 7:29 AM

Richard.  I received the packet from your office on Monday, March 29, 2021, with the proposed Membership Interest 
Redemption and Purchase Agreement, along with the check from MPS for $267,647.21 to Ms. Mattison.  The draft 
Agreement is not acceptable to Ms. Mattison as written, because it would likely preclude her from challenging Judge 
McIntosh’s order granting summary judgment in favor of MPS on its declaratory judgment action, which was granted 
without any meaningful opportunity for discovery. 
 
Earlier today, I served a Notice of Appeal from Judge McIntosh’s orders of February 12, 2021 and March 17, 2021, to the 
South Carolina Court of Appeals.  As I read Rule 241(a), SCACR, I believe the service of the notice of appeal 
automatically stays the order that Ms. Mattison tender her shares to MPS within 10 days.  Please let me know if you 
disagree with my interpretation of the rule, think one of the exceptions in Rule 241(b) applies, or if MPS decides to file 
some type of motion to lift the stay or for supersedeas. 
 
In the meantime, if you, Mr. Outten, or Mr. Keim would like to discuss the case further, please feel free to call me or 
email me.   Also, please let me know if you would like to send a courier to my office to pick up the check from 
MPS.  Thanks, Dave. 
 
David E. Rothstein 
Certified Specialist in Employment and Labor Law 
Rothstein Law Firm, PA 
1312 Augusta Street 
Greenville, SC  29605 
(864) 232-5870 (office) 
(864) 241-1386 (fax) 
drothstein@rothsteinlawfirm.com 
www.rothsteinlawfirm.com 
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drothstein@rothsteinlawfirm.com

From: Bobbie Schilder <bobbie.schilder@nelsonmullins.com> on behalf of Sam Outten 
<sam.outten@nelsonmullins.com>

Sent: Monday, April 5, 2021 2:43 PM
To: David Rothstein
Cc: Tom Keim; Richard L. Few Jr. (richardfew@parkerpoe.com); Sam Outten; Miles Coleman
Subject: McMillan Pazdan Smith, LLC v. Donza H. Mattison - C.A. No. 2019-CP-23-00998

David,  
 
This will respond to your email of Thursday, April 1, 2021. 
 
In the first paragraph you state that the draft Agreement is not acceptable because it would preclude Ms. Mattison
from challenging Judge McIntosh’s Order granting summary judgment.  On behalf of MPS, we do not agree with
that.  If the Court of Appeals reverses the Order granting Summary Judgment to MPS on its declaratory judgment
claim, then Ms. Mattison may well have a right to pursue her claim for the value of her equity, depending on the
wording of the remand Order.   
 
In the second paragraph you state that you believe that the service of the Notice of Appeal stays the Order that
Ms. Mattison tender her shares to MPS.  MPS does not agree with that.  We believe that several of the exceptions
contained in SCACR 241(b) apply, including subsections (2), (3) and (8).   
 
To be clear, Ms. Mattison is no longer a member of MPS pursuant to Judge McIntosh’s Order of February 12,
2021. 
 
I am happy to discuss any of these issues with you at your convenience. 
 
Best, 
   
Sam 
 
 
 

 

  

SAMUEL W. OUTTEN   PARTNER  

sam.outten@nelsonmull ins.com  

GREENVILLE ONE |  SUITE 400  

2 W. WASHINGTON STREET |  GREENVILLE, SC  

T  864.373.2299   F 864.373.2925    

  
NELSONMULLINS.COM  
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Confidentiality Notice 
This message is intended exclusively for the individual or entity to which it is addressed. This communication may 
contain information that is proprietary, privileged, confidential or otherwise legally exempt from disclosure. If you are 
not the named addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of 
it. If you have received this message in error, please notify the sender immediately either by phone (800‐237‐2000) or 
reply to this e‐mail and delete all copies of this message. 
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drothstein@rothsteinlawfirm.com

From: drothstein@rothsteinlawfirm.com
Sent: Tuesday, April 6, 2021 5:58 PM
To: 'Few, Jr., Richard L.'; 'Sam Outten'
Cc: 'Tom Keim'; 'Lorry Miller'
Subject: RE: McMillan Pazdan Smith, LLC v. Donza Mattison
Attachments: Mattison--MCMILLAN PAZDAN Membership Interest Purchase and Redemption Agreement--DER 

Redlines.doc

TrackingTracking: Recipient Read
'Few, Jr., Richard L.'
'Sam Outten'
'Tom Keim'
'Lorry Miller'
'Donza Mattison'
Lorry Miller Read: 4/7/2021 7:37 AM

Sam and Richard.  After looking back at Rule 241(b), SCACR and the referenced statutes, I think Sam may be right about 
the exceptions to the automatic stay.  Attached please find my requested red-lines to the Membership Interest Redemption 
and Purchase Agreement, which will allow Ms. Mattison to preserve her rights to continue the appeal and any subsequent 
litigation over the derivative action and the value of her shares, without having to file a motion for supersedeas to delay 
the consummation of her dissociation from MPS.  She wants to make absolutely clear that her negotiation of the check 
and the assignment of her membership units to MPS will not render her appeal moot.  In addition, under Section 2(e) of 
the Severance Agreement, she is entitled to receive any distributions made for 2020 profits, along with her pro-rata tax 
liability for the first quarter of 2021, at the same time other members receive them.  Based on the K-1 she recently 
received, the net profits of the firm appear to be approximately $5.15 million from last year.  Please let me know when she 
can expect a check and a distribution statement for the 2020 profits of the firm.  Finally, as I read S.C. Code Ann. § 33-44-
701(b), Ms. Mattison is entitled to receive a statement of the company’s assets and liabilities, as well as the company’s 
latest available balance sheet and income statement.  Please forward those documents to me as soon as possible.  If the 
attached red-lines are acceptable, I should be able to secure Ms. Mattison’s signature before the end of the week.  If you 
have any questions or would like to discuss this matter further, please feel free to call me or email me.  Thanks, Dave. 
 
 
David E. Rothstein 
Certified Specialist in Employment and Labor Law 
Rothstein Law Firm, PA 
1312 Augusta Street 
Greenville, SC  29605 
(864) 232-5870 (office) 
(864) 241-1386 (fax) 
drothstein@rothsteinlawfirm.com 
www.rothsteinlawfirm.com 
 

From: Few, Jr., Richard L. <richardfew@parkerpoe.com>  
Sent: Tuesday, April 6, 2021 12:56 PM 
To: drothstein@rothsteinlawfirm.com 
Cc: 'Sam Outten' <sam.outten@nelsonmullins.com>; 'Tom Keim' <tkeim@fordharrison.com>; 'Lorry Miller' 
<lmiller@rothsteinlawfirm.com> 
Subject: RE: McMillan Pazdan Smith, LLC v. Donza Mattison 
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Dave: Word version of Purchase Agreement is attached per your request. 
 
Richard 
 
 

Richard Few, Jr. 
Partner 
 

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.
Parker Poe

 
 
110 East Court Street | Suite 200 | Greenville, SC 29601  
Office: 864.577.6363 | Fax: 864.242.9888 | vcard | map 
 
Visit our website at 
www.parkerpoe.com 

From: drothstein@rothsteinlawfirm.com <drothstein@rothsteinlawfirm.com>  
Sent: Tuesday, April 6, 2021 12:38 PM 
To: Few, Jr., Richard L. <richardfew@parkerpoe.com> 
Cc: 'Sam Outten' <sam.outten@nelsonmullins.com>; 'Tom Keim' <tkeim@fordharrison.com>; 'Lorry Miller' 
<lmiller@rothsteinlawfirm.com> 
Subject: RE: McMillan Pazdan Smith, LLC v. Donza Mattison 
 
***Caution: External email*** 

Richard.  Can you please send me the MS Word version of the Membership Interest Redemption and Purchase 
Agreement, so I can send you some proposed red-lines to the document?  Thanks, Dave. 
 
David E. Rothstein 
Certified Specialist in Employment and Labor Law 
Rothstein Law Firm, PA 
1312 Augusta Street 
Greenville, SC  29605 
(864) 232-5870 (office) 
(864) 241-1386 (fax) 
drothstein@rothsteinlawfirm.com 
www.rothsteinlawfirm.com 
 

From: drothstein@rothsteinlawfirm.com <drothstein@rothsteinlawfirm.com>  
Sent: Thursday, April 1, 2021 8:30 PM 
To: 'richardfew@parkerpoe.com' <richardfew@parkerpoe.com> 
Cc: 'Sam Outten' <sam.outten@nelsonmullins.com>; 'Tom Keim' <tkeim@fordharrison.com>; 'Lorry Miller' 
<lmiller@rothsteinlawfirm.com> 
Subject: McMillan Pazdan Smith, LLC v. Donza Mattison 
 
Richard.  I received the packet from your office on Monday, March 29, 2021, with the proposed Membership Interest 
Redemption and Purchase Agreement, along with the check from MPS for $267,647.21 to Ms. Mattison.  The draft 
Agreement is not acceptable to Ms. Mattison as written, because it would likely preclude her from challenging Judge 
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McIntosh’s order granting summary judgment in favor of MPS on its declaratory judgment action, which was granted 
without any meaningful opportunity for discovery. 
 
Earlier today, I served a Notice of Appeal from Judge McIntosh’s orders of February 12, 2021 and March 17, 2021, to the 
South Carolina Court of Appeals.  As I read Rule 241(a), SCACR, I believe the service of the notice of appeal 
automatically stays the order that Ms. Mattison tender her shares to MPS within 10 days.  Please let me know if you 
disagree with my interpretation of the rule, think one of the exceptions in Rule 241(b) applies, or if MPS decides to file 
some type of motion to lift the stay or for supersedeas. 
 
In the meantime, if you, Mr. Outten, or Mr. Keim would like to discuss the case further, please feel free to call me or 
email me.   Also, please let me know if you would like to send a courier to my office to pick up the check from 
MPS.  Thanks, Dave. 
 
David E. Rothstein 
Certified Specialist in Employment and Labor Law 
Rothstein Law Firm, PA 
1312 Augusta Street 
Greenville, SC  29605 
(864) 232-5870 (office) 
(864) 241-1386 (fax) 
drothstein@rothsteinlawfirm.com 
www.rothsteinlawfirm.com 
 

PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are confidential property of the sender. The information is intended only for 
the use of the person to whom it was addressed. Any other interception, copying, accessing, or disclosure of this message is prohibited. The sender takes no 
responsibility for any unauthorized reliance on this message. If you have received this message in error, please immediately notify the sender and purge the 
message you received. Do not forward this message without permission. [ppab_p&c] 
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drothstein@rothsteinlawfirm.com

From: Few, Jr., Richard L. <richardfew@parkerpoe.com>
Sent: Friday, April 16, 2021 3:27 PM
To: drothstein@rothsteinlawfirm.com
Cc: Sam Outten; 'Tom Keim'; Miles Coleman
Subject: McMillan Pazdan Smith- Membership Interest Purchase Agreement with Donza Mattison
Attachments: MCMILLAN PAZDAN Membership Interest Purchase and Redemption Agreement (Mattison).DOC; 

McMillan Pazdan Smith Mattison Membership Interest Purchase Agreement (comparison).docx

David: Thank you for providing the revised version of the Membership Interest Purchase Agreement. I have reviewed 
these revisions with the company and Sam Outten and attach another revised version for your review. Most of your 
comments were accepted, although I have moved the references to the Pending Lawsuit to a separate paragraph. I 
changes the references slightly to indicate the company’s intent as to the effect of the Agreement and payment on the 
Pending Lawsuit.  
 
With respect your question about distributions by the company, I understand that Ms. Mattison has already been sent a 
K‐1 for 2020 and a tax distribution check for that year based on the tax distributions authorized by the Board. With 
respect to 2021, I understand that the company is making 1st quarter estimated tax payments to members and Ms. 
Mattison will be receiving that payment along with a statement for reconciliation of that amount. No other distributions 
are being made or are planned by the Board at this time. 
 
With respect to the request for the items under Section 33‐44‐701(b), I read that statute as requiring these to be 
provided within thirty days following the date of dissociation and accompany an offer to purchase a dissociated 
member’s interest. These were delivered back in 2018 with the original offer, so need not be provided again.  According 
to Section 33‐44‐603 and 33‐44‐503, once Ms. Mattison was dissociated, she is no longer a member of the company and 
then has the status of a transferee of a member and has no rights to access financial information of the company. 
Excerpts of these statutes are set forth below for convenience. 
 
I trust the attached revised Agreement will be acceptable for execution by Ms. Mattison. If so, we would appreciate 
receiving a scanned copy of her signature page and one original sent to my address. Let me know if you have any 
questions. 
 
Regards, 
 
Richard 
 
SECTION 33 44 603. Effect of member's dissociation. 
 
              Upon a member's dissociation: 
              (1) in an at will company, the company must cause the dissociated member's distributional interest to be 
purchased under Article 7;…. 
              (3) the member's right to participate in the management and conduct of the company's business terminates, 
except as otherwise provided in Section 33 44 803, and the member ceases to be a member and is treated the same as a 
transferee of a member; 
 
SECTION 33 44 503. Rights of transferee. 
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              (d) A transferee who does not become a member is not entitled to participate in the management or conduct of 
the limited liability company's business, require access to information concerning the company's transactions, or inspect 
or copy any of the company's records. 
 
 

Richard Few, Jr. 
Partner 
 

 
 
110 East Court Street | Suite 200 | Greenville, SC 29601  
Office: 864.577.6363 | Fax: 864.242.9888 | vcard | map 
 
Visit our website at 
www.parkerpoe.com 

PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are confidential property of the sender. The information is intended only for 
the use of the person to whom it was addressed. Any other interception, copying, accessing, or disclosure of this message is prohibited. The sender takes no 
responsibility for any unauthorized reliance on this message. If you have received this message in error, please immediately notify the sender and purge the 
message you received. Do not forward this message without permission. [ppab_p&c] 
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McMillan Pazdan Smith, LLC 

 
(a South Carolina limited liability company) 

 
 
 

OPERATING AGREEMENT 
 
 
 

September 25, 2009 
 

 

 

 

 

 

 

 

 

NOTICE 

 

THE MEMBERSHIP UNITS OF MCMILLAN PAZDAN SMITH, LLC (THE “UNITS”) HAVE NOT BEEN 

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), 

THE SECURITIES LAWS OF ANY STATE, OR ANY OTHER APPLICABLE SECURITIES LAWS IN 

RELIANCE UPON EXEMPTIONS FROM THE REGISTRATION REQUIREMENTS OF THE 

SECURITIES ACT AND SUCH LAWS. THE UNITS MAY BE ACQUIRED FOR INVESTMENT ONLY, 

AND SUCH UNITS MAY NOT BE OFFERED FOR SALE, PLEDGED, HYPOTHECATED, SOLD, 

ASSIGNED OR TRANSFERRED AT ANY TIME EXCEPT IN COMPLIANCE WITH (1) THE SECURITIES 

ACT, ANY APPLICABLE STATE SECURITIES LAWS, AND ANY OTHER APPLICABLE SECURITIES 

LAWS, AND (2) THE TERMS AND CONDITIONS OF THIS OPERATING AGREEMENT. THE UNITS 

WILL NOT BE TRANSFERRED OF RECORD EXCEPT IN COMPLIANCE WITH SUCH LAWS AND 

THIS OPERATING AGREEMENT. PURCHASERS OF THE UNITS WILL BE REQUIRED TO BEAR THE 

RISK OF THEIR INVESTMENT FOR AN INDEFINITE PERIOD OF TIME. 

CONFIDENTIAL MPS_000077
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6.8 Scope of Duties.  A Manager is relieved of liability imposed by law or this Agreement for 

violation of the standards prescribed by this Article VI to the extent of the managerial authority delegated 

to the Members by this Agreement. 

ARTICLE VII 

Accounting and Tax Elections 

 

7.1 Accounting Decisions.  All decisions as to accounting matters, except as specifically 

provided to the contrary herein, shall be made by the Management Committee. 

7.2 Taxable Year and Tax Accounting Methods.  Unless otherwise required by the Code, 

Treasury Regulations or the Internal Revenue Service, the Company’s taxable and fiscal years shall be 

the calendar year, and the books of account of the Company shall be maintained on a cash basis 

consistently applied and shall show all items of income and expense. Subject to Section 7.4 hereof, all 

elections required or permitted to be made by the Company under the Code shall be made by the 

Management Committee. 

7.3 Tax Returns.  Not later than the time required by law, the Management Committee shall 

prepare and file or cause to be prepared and filed for each fiscal year, all federal, state, and local income 

tax returns required of the Company. 

7.4 Tax Elections. 

(a) The Company shall make the following elections for federal income tax purposes: 

 

(i) To treat as an expense for federal income tax purposes all amounts 

incurred for real estate taxes, interest and other charges that may, in accordance with 

applicable law and regulations, be considered as an expense;  

(ii) To deduct expenses incurred in organizing the Company ratably over a 

sixty (60) month period as provided in Section 709 of the Code; and 

(iii) To be treated as a corporation taxed under Subchapter S of the Code 

unless otherwise decided under Section 4.2(c). 

(b) In the event of a Distribution of Company Property to a Member or a Transfer, 

whether during life or at death, by a Member of all or any part of his Units, the Company shall determine 

whether to elect pursuant to Section 754 of the Code, and in accordance with applicable law and 

regulations, to adjust the basis of the assets of the Company pursuant to Sections 734 and 743 of the 

Code. 

 

ARTICLE VIII 

Interim Distributions and Allocations 

 8.1 Distributions. 

 

  (a) All Distributions of cash or other property, except Distributions upon the Company’s 

dissolution (which shall be governed by SECTION 9.6), shall be made in the following order and priority: 

 

   (i) Tax Distributions.  First, to the extent the Company has Available Cash and 

the Company agrees to make a Distribution pursuant to this SECTION 8.1(a)(i), the Company shall 

distribute to each Member within ninety (90) days of the end of each fiscal year of the Company an 
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amount equal to the excess, if any, of (A) the product of (1) the estimated net taxable income 

allocated to such Member for the fiscal year then ended (on Schedule K-1), multiplied by (2) the 

Maximum Effective Tax Rate, over (B) any previous Distributions by the Company to the Members 

with respect to said previous fiscal year. Distributions made pursuant to this SECTION 8.1(a)(i) shall 

be deemed to constitute an advance (without interest) against any Distributions provided for in 

SECTION 8.1(a)(ii).  

 

   (ii) Other Distributions of Available Cash.  Second, after the Distributions 

described in SECTION 8.1(a)(i) and at such times as determined by the Company, the Company 

shall distribute any remaining Available Cash to all the Members pro rata in proportion to their 

respective Financial Rights. 

 

 (b) Notwithstanding anything herein to the contrary, no Distribution to any Member 

may be made if, after giving effect to the Distribution, either (a) the Company would not be able to pay its 

debts as they become due in the ordinary course of business, or (b) the Company’s total assets would be 

less than the sum of its total liabilities plus the amount that would be needed if the Company were to be 

dissolved, wound up and terminated at the time of the Distribution, to satisfy the preferential rights upon 

dissolution, winding up and termination of Members whose preferential rights are superior to those 

receiving the Distribution. The provisions of Section 33-44-406 of the Act shall apply in construing this 

Section 8.1. 

 

 8.2 Calculation of Profits and Losses.  The Profits and Losses of the Company for each fiscal 

year or other period shall be the taxable income or loss of the Company for such year or period 

determined in accordance with the Code. 

 

 8.3 Allocation of Profits and Losses.  The Profits and Losses of the Company for any fiscal 

year of the Company shall be allocated among the Members in accordance with their Financial Rights. 

Upon termination of the Company or upon liquidation of any Member’s Membership Interest, Distributions 

shall be made in accordance with the positive Capital Account balances of the Members after taking into 

account all Capital Account adjustments for the year during which such termination or liquidation occurs. 

 

 8.4 Tax Item Allocation.  Unless otherwise specially allocated herein, whenever a 

proportionate part of Profits or Losses is charged or credited to the Capital Account of a Member, every 

item of income, gain, loss, deduction, credit, allowance or tax preference entering into the computation of 

such Profits or Losses or applicable to the period during which such Profits or Losses were realized shall 

be considered credited or charged, as the case may be, to such Capital Account in the same proportion. 

In the event of a Transfer of Financial Rights in the Company at any time other than at the end of the 

Company’s tax year, the distributive share of Profits and Losses and any items of Company income, gain, 

loss, deduction, credit or tax preference attributable to the transferred Financial Rights shall be 

apportioned for income tax purposes between the transferor and transferee in accordance with the 

number of days in the taxable year of the Company that each was the owner of such Financial Rights. 
 

 

ARTICLE IX 

Dissolution, Winding Up, and Termination 

 

9.1 Dissolution.  The Company shall dissolve, its affairs shall be wound up, and the Company 

shall terminate upon the first to occur of the following: 

 

(a) The written consent of the Management Committee and a Required Interest of the 

Members; 

CONFIDENTIAL MPS_000097



Exhibit J



CONFIDENTIAL MPS_000122



CONFIDENTIAL MPS_000123



CONFIDENTIAL MPS_000124



CONFIDENTIAL MPS_000125



CONFIDENTIAL MPS_000126



CONFIDENTIAL MPS_000127



CONFIDENTIAL MPS_000128



CONFIDENTIAL MPS_000129



CONFIDENTIAL MPS_000145



Jul 16 2021





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

______________

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas, Business Court Program

R. Lawton McIntosh, Circuit Court Judge
______________

Case No. 2019-CP-23-00998
Appellate Case No. 2021-000365

______________

McMillan Pazdan Smith, LLC, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Plaintiff-Respondent,

v.

Donza H. Mattison,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendant-Appellant,

______________

PROOF OF SERVICE
______________

I certify that I have served the Verified Petition for Stay Pending Appeal or for Writ of
Supersedeas, along with the Memorandum of Law and all Exhibits on Respondent, McMillan
Pazdan Smith, LLC, by email and by depositing these documents in the United States Mail, postage
prepaid (as indicated below), on July 16, 2021, addressed to their following attorneys of record:
Samuel W. Outten and Miles Coleman, Nelson Mullins Riley & Scarborough LLP, 2 W. Washington
St., Suite 400, Greenville, SC 29601 (mail and email); Thomas H. Keim, Jr. Ford Harrison, 100
Dunbar St., Suite 300, Spartanburg, SC 29306 (email only); and A. Mattison Bogan, Nelson Mullins
Riley & Scarborough, LLP, 1320 Main St., 17th Floor, Columbia, SC  29201 (email only).

July 16, 2021   s/ David E. Rothstein                                    
David E. Rothstein, SC Bar No. 66295
Rothstein Law Firm, PA
1312 Augusta Street
Greenville, SC  29605
drothstein@rothsteinlawfirm.com 
(864) 232-5870
Attorney for Appellant

Jul 16 2021



Jul 16 2021




