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deasons wiy tiue writ should ve Granted é ¥ @

L. In Applicant Application for post—conviction relief,
Applicant alleges he is being held in custody unlawfully based
on following reason: a ¢ & 4 8 a 4 56 +0 .08 2 o o o o 0 0-¢
<+ The seatence was ia violation of tihe constitution of the
United States and the constitution and law of this State. w o » e
(A) Tae Applicant was denied tihe protections afforded hia under
the constitution of tne United States in as much as his Eifeh,

sizta, and fourteeth Amendacnt rights wvere denicd. o va e o » eva
fae court was without jurisdiction to iapuse seatence". o o #

() Trial court was without jurisdictiou to scntence Applicant
uader the statutory guidline of title 17-25-45, readering his

seatence unlavful™. 5 0 0 4 o L 6 4 L, 4 4 s e s s o w s e s w

3. The seatence exceeds the waximum allowed by law". ¢ » 7 o ¢ »

4. Taere cxits evidence of aaterial facts, not Jreviously
presented and heard, tinat requires vacation of the sentence

. . " . ' 4 Ty o
in the interest of justice", ¢ » 2 ¢ p» @ 290 7 o > o7

Applicant requests relief as follows:

2.

"Vacation of unlawful senteancs, resaand for reseateacing”, o o »



Applicant filed a "iyrief and memorandum of law in support of

PCR Ayplication,"raising the following issucs: e va w ¢ 6 n ¢ aso
l. Did the trial court have jurisdiction to sentence the
Applicant to life imprisonment pursuant to 5.C. code Aun. §

17-25=452 « v 90 3 0 0a v o6 5 0 2 ¢ 9 43§ 2 45 o e @2 20 o 0 0sys,

2. Did the Applicant ameet the criteria necessary to gualify

for sentencing pursuant to $.C. code Aan. § 17-25-457 ¢ 9 y » s cor

On October 23, 2019, Applicant filed a motiou for judgment by

Uefault_‘,,,,,ggpgogo TP e e o T Y 3 9 gr # O >V gy
Conclusion o ¢ v v v v 4 v v v v v e e e e e e e e

Certificate of service + o o« v ¢« 4 o o o« o o o o . ¢« &
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ISSURS PRESBHTED

1. Was Applicant seatence in violation of the constitution

of the United States aand.the coastitution and law of this state.

A.  Was Applicant denied the protection afforded hia under the
constitution of the United States in as wuch as his fifth, sixth,

and fourteentin Amendaent rights were denied.
Z. Was this court without jurisdiction to impose sentence.

0« Was trial court witiaout jurisdiction to sentence Applicant
under statutory puildelines of title code 3 17-25-45, rendering

nis sentence unlawful.
J. Did Applicant sentence exceeds the maximua allowed by law.
4, Did the 2xists evidence of aaterial facts, aot previously

re
presented and heard, that requires vacation of the sentence

in the interest of justice.

Applicant requests relief as follows:
"Vacation of unlawful sentence remand for resentencing.
"l. 2id the trial court wnave jurisdiction to sentence the

Applicant to life iaprisonment pursuant to 3.C. code Ann. 3
17-25-457

2. Did the Applicant meet tile criteria necessary to qualify

for sentencing to 5.0C. Anu. 3 17-25-45?



STATRIEAT OF CASH

An iacident occurriag on Uctober 2, 149g, The state charged
tine Applicant [raax Tolea, with arued rovnery and possession
Of a fireara by a verson previously coavicted of a crime of

violence, 4, 359-00, 302-63.

Ihe state tried Applicant oa these charges frou January 27-23,
19938 vefore thae ilonoranle Jaues W. Joanson, Jr,. and a Jjury.
Acl=-314. Assistant solicitor Ervin J. flaye and Julius . saggett,
prosecuted. Vannie dilliaas, Jr,. represented Applicant., The
Jurors convicted and Judyge Joltnson sentance Applicant to life
witaout tue possivility of parole pursuant to 5.C. code

5 17-25-45 For araed robbery and five years iaprisonment for
possession of a firearn by a person convicted of a crime of

violoence the sentence was concurrent.,

Applicant did not appeal the conviction or sentence, On April
15, 1998, Applicant filed and application for post=conviction

relief (iereinuftor™ ’CR) A. 3106-19. Hy order dated Noveamver
15, 2000, thae Honoravle .lodney A. Peoples allowed a belated

dppeal pursuant to Jaite v. State, 203 S.C. 110, 108 S.E. 2d

35 (1Y74) A, 341, This court affiraed the convictions and
sentence. Tolea v. sates (S.C. S.Ct. OP. do. 2002-10-024) filed
darcih 22, 2002). A. 373-74.

uir day 17, 2002, Applicant filed a second PCR application A.
375=79. Un deceuder 13, 2002, the served a retura. A 390-94,.
Va April 17, 2003, the donorable Kenneth Goode Jr. convened

4 PCR hearing. A, 390=-433 vy written an order dated June 17,
2003, judge Uoode granted post-conviction relief. Ao 435-43,
Lals court gsranted thoe state's petition for writ of certiorari
Oil Decewber 19, 2005, tue "disaiss[ed] certiorari as
iuprovidently granted with respect to the PCR court's ruling
0 tae issue of the state's failure to give proper notice of
intent to seex a sentence of life imprisonument without parole
pursuant to 5.0. code j 17-25-45(10) (2003). The court also

neld, the renaiader of the holdings of the PC2 court are vacateld
aiad the natter is reaanded For a new trial. Tolen v State, S5.C.

S.Ct. meaorandun V20h0. 2005-10-001(Ffiled Jeceaber 19, 2005).
a. 444=45

2.



Tne state tried Applicant a second tiue during the week of
noveaber 11, 2000, nefore the :lonorable Williawms 2. Keesley

and a jury. A. 440-727. irvia ilaye again represented the state
Andrew Thouwpson, defended Applicant, the Jurors convicted
Applicant aal judge Jecesley sentenced hiw to life imprisonment
witiout tie poussibility of parole for araaed robbery pursuant

to 5.C. code 3§ 17-25-45 and five years concurreat for possession
of a firearii by a persoun convicted of a crime of violence the

sentence are concurrent.

Applicant Appeualed. Tae court of appeals affir.ced the conviction
and sentence. State v. Tolen, (S8.C. Ct. App. unpublished UP..do.
2U009=UP=220) (filed Jday 20, 2009) A. 743-44.

Vi June 30, 2009, Applicant filed A PCR applicatioan A. 745-50
Thae .fonoravle 2. Lawton .lclntosh convened a hearing on January
30, 2013, A. 773=890. Stepaen D. Geoly represented Applicant
and Asiuleiga R. Wilson represented the state. By written order
dated march 15, 2013, judge .iclutosii denied the PCR. A. 592-
G100

On April 12, 2013, Applicant filed a Rule 5Y9(e) wotion 911-14.
Judge .clfiotosih denied that wotion ovi or about April 23, 2013,
Aa 917—1(50

Applicant taen filed a timely Petition for writ of certiorari
witu tihe South Carolina supreuwe court that was denied on Deceuaber
1u, 2014 subseyuently, Applicaat filed a petition for writ of
aveas corpus ia tae United States District court of 3outl
Carolina on June 22, 2015, by order dated Septenber 26, 2017,

tiae donorable 2. bryaan farwell denied the petition and

certificate of appealavility.

Agplicant appeal with counsel plizabeth Anne Franklin-Best.
vonald Join Jelenika Deputy Attorney Ceneral represented the
state. Applicant brief was subaitted July 31, 2013, and decided

August 3, 2013. case Jo. 17-7399 (1:15=cv=-02503-2.ii).



LISTURY g8 coaiidr APPLLCATIV.

Un July 10, 2019, Applicaat Filed a application for post-
conviction relief (PCR) July 15, 2019, that application was
reccived aad Ffiled vy the Saluda county clerx of COUrt.
Respondent received a copy of application July 22, 2019,

according to tihe records of that office.

Ja Uctober 24, 2019, the applicaat filed a .aotion for judgaent
vy default on the Respoudaut's that wotion sas received and
clociced stauaged filed woveaber 5, 201y, oy tie 3aluda county
clerii of court Resyondent received that sotion for judgment

by Defaulet,

"do acaring uas veen neld on that Latter as of to date.

Jaganary 9, 2020 and Jannary 21, 2020 Applicant wrote rthe
donoravle Daniol o, Saearouse, clerk of court S.ll. supreue court,

requiring way ha is velay denied access to the lower court by

Lhae respondent refusal to repoad to any applicant's aerit issues.

iae donorable paaiel . shearouse, responded to Applicant's
letter inforaing applicant the Rule of the courts to have his

Cdse i1edard.,

Applicant was later Jrantod a .aotion to Reinstate Jarci 3, 2020,
SEsia b e

Ly tae suproae court of Soutn Carolina orderian, the respondent

ten (10) days to File its retura appellate case Jo. 2020-000109,

lower court .jo. 2019=CP=a41=-00150,

sdarcih 13, 2020 the respondent's aotion the court for exteonded
of tine to subwit tlheir respoudent's return to the petition

Lor origiaal Jurisdiction.

aarci 1o, 2020, respondents requested extended of time until
darcih 23, 2020, Tuae respondent return was cloc.zo.d staaped filed
witu tae saluda county cler< of court .larca 24, 2020 at 2:00

P (see retura aad motioa to disuiss),



April 1, 202u, applicant filed a tinely motioa for Default entry
Ooa respondent it was received April o, 2020 for failing to timely

respond to the ilarch 23, 2020, order.

April 5, 2020, respoadent file it's return to thae Jetition for
an extraordinary writ pursuant to Rule 243, 5CACE In the supreue

court.

April 17, 2029, dpplicant filed his tiaely objection and reply
to tue respondent retura to the petition for aa extraordiaary

’ )

writ pursaat to lule 245, SCACR, on all partias,

day 27, 2029, respondent aotion the court to File a motion to
file return out of tise wund response to applicant's motion for

entry of Jefault.

June o, 2020, Applicant Filed uis tiamely objecting to granting
resypoindeat’s aotion to file retura out of tine aad response

to applicant's wotion for eatry of Default on all parties.

Lhe respondent filed its first conditional ordor of disaissal,
April 10, 202y, the :donorable Walton J. lclLeod IV signed that
order, that order wus clocked stauped filed by tae Saluda county

clerik of court April 23, 2020, at 9:31 aa.

Jday 7, 2020, applicant filed his tiaely objection and reply

to respondent conditional order of disaissal on all parties.

July v, 2020, tae respoadent file its secoad coaditional order
of disaissal tae ilouorable Jaltoan J. .lcLeod IV signed that order
that order was also cloceed staaped filed by tae 3aluda county

clerit 0f court July 20, 2020, at 9:02 Ail.
’ »

August 3, 2020, applicaant aotion the court for an exteasion
(20) days August 5, 2020, applicant awotion was clocked stanped

ad Filed by the Saluda county clerk of conrt.



August 10, 20290, applicaat filed it's second timely objection
and reply to respondeat conditional order of disaissal on all

parties,

August 24, 2020, the Supreme court of Soutih Carolina order

gursuant to Rule 245, 3CACH, and Key v. Currie, 305 3.C. 115,

400 S.i. 2d 350 (1991) we decline to entertain the following

Matters in this court original jurisdiction.

septemver 15, 2020, applicaant filed objectioa to the supreile
court order on all parties.
Septesber 22, 2020, the supreame court of South Carolina Daniel

L. LGhearouse clerk of court respond baclk to applicant objection,

HSovember 24, 2020, applicaunt received froua Broad River wmailroom
respondent proposed final order of disuissed, to the Honorable
Walton J. llcLeod IV, dated Noveuber 17, 2020, with that proposed

£inal order of disaissal respondant's submitted Jocuments in
i

Support of that order to the court.

Un Decenber 3, 202u, applicant Filed its tiusely objection to

respondent proposed final order of disaissal, on all parties.

Un Dceaber 13, 2024, applicant received fron Lroad River mailroon
respondent letter dated Decenber 9, 2020, the signed and Ffiled
Finalorder of dismissal, the order was signed december 1, 2020,
and clocked stauped filed by the saluda county clerk of court

Decewber 6, 2020, at 2:27 Diill e

December 2y, 2024, applicant filed a tinely aotice of motion
and aotion to alter or aumend Judgaent pursuant to Rule 59(e)

SCRCP on all parties with documents in support motion.



February 4, 2021, the ilonorable Walton J. ilcLeod IV received

applicant wotion to alter or amend judgment pursuant to Rule
59(e).,

February 10, 2021, applicant received respondent's return to
applicant's notion to alter or amend pursuant to Rule 59(e),
SCRCP.

Jdarch 22, 2021, applicant received the lonorable VWalton J. lcLeod
IV signed ilarcn 1, 2021, order denying amotion to alter or amend
pursuant to Rule 59(e), SCRCP.



APPLICABLE LEGAL PRINCIPLES

In determining whether trial defense counsel provided ineffective
assistance of counsel, pursuant to the sixth and fourteenth
Amendments, this court must apply the standards set forth in
strickland v. Washington, 466 U.S. 668 (1984). Under Strickland,
the defendant "must show that counsel's representation fell

below an objective standard of reasonableness, "which must be

judyged under "prevailing professional norms.

To identify the prevailing professional norms, in addition to
settled case law, courts look to the American Bar Association
Criminal Justice Standards (Defense Function), the National
Legal Aid & Defender Association Performance Guidelinea for
Criminal Defense Representation, the Department of Justice
Compendium of Standards for Indigént Defense Representation,
"criminal defense and public defender organizations,
authoritative treatises, and state and city bar publications.
Padilla v. Kentucky, 559 U.S. 356, 367 (2010).

In assessing the investigation in Strickland, the court stated
that "strategic choices made after less than complete
investigation are reasonable precisely to the extent that
reasonable professional Jjudguents support the limitation on
investigation.”" Any decision to halt investigation must be
assessed for reasonableness. 466 U.S. at ' .i- 21, "The
presumption of adequate representation based on a valid trial
strategy disappears when trial counsel acknowledged there was
no trial strategy in mind" éoncerning the deficient
performance. Swith v. State, 386 S.C. 562, 568, 689 S.E. 2d
629, 633 (2010).



Once the defendant asserting ineffective assistance of counsel
has established counsel's failure to comply with the prevailing
professional norws, he must affirmatively prove that this

deficiency has prejudiced him, Specifically:

The defendant must show that there is a reasonable probability
that, but for counsel's unprofessional errors, the result of
the proceeding would have been different. A reasonable
probability is a probability sfficient to undermine confidence

in the outcome.

Strickland, 466 U.S. at . The totality of the evidence nust
be considered in deciding whetlier the defendant was prejudiced

by counsel's errors.:

"lfhis court will uphold the findings of the PCR court when there
is any evidence of probative value to support them, and will
reverse the decision of the PCR court when it is controlled

by an error of law. "Walker v. State, 2012-211267, 2014 WL
1052609 (s.c. iar. 19, 2014) (quoting Lomax v. State, 379 S.C.
93, 101, 665 S.LE. 2d 164, 168 (2008)).



REASON WHY THE WRIT SHOULD BE GRANTED

(A) The PCR court erred in not finding counsel was ineffective.

Applicant Argues he should have never been re-tried by the same
prosecutor who previously had actual conflict of interest issue
in Applicant's prior case. (See App. p. 402, line 15 - p. 404,
line 1) on the ground that the co-defendant's counsel was the
lawpartner for the prosecuting solicitor (Julius H. Baggett)

an actual conflict of interest exists vhere an Attorney owes

a duty to a party whose interest are adverse to the defendant's.
Jackson v. State, 329 S.C. 345, 495 S.L. 2d 768 (1991),

This conflict of interest still exists (Julius H. Baggett)

was the former judge in 1990 who sentence Applicant to a
consecutive 3 to O YOA that was used by the prosecutor to enhance
Applicant current sentence pursuant to 17-25-45. . In Applicant
'first trial January 26-27 1998, and second trial November 7-

9, 2000.

futen v. State, N0O-81-6756, Dorzynski v, U.S., U.S. at 435,
U.S. v. Hunt, 661 F. 2d 72, 75 (6th cir. 1981) U.S. v. Arrington,
018 F. 2d 1119, 1123 (1980).

td.



The prosecutor should liave recused himself fronm Applicant case
due to the concurrent prejudice conflict of interest. A
constitutionally intolerable probability of bais exists when
the same‘pefson serves as both accuser and adjudicator in a
case. Williams v. Pennsylvania, 136 S.Ct. 1899, 195 L.Ed. 2d
132. Supreme court of the United States (2016). Also in
Caperton v. A,T. Hassey Coal Co., S.Ct. 2252 173 L.Ed. 2d 1208.

Respondents never refuted that this prejudice conflict of
interest never happened throughout the whold proceeding that
(Julius H. baggett) was the sentencing judge of Applicant YOA
and is the prosecutor in Applicant's prior and current case,

Applicant should be granted resentencing

(B). The PCR court erred in finding that Applicant current PCR
application was filed after statute of limitation had expired;
successiveness of Applicant being barred by the doctrine of

resjudicata,

Subject matter jurisdiction can be raised at any time timely
or untimely. Applicant concurrent conflict of interest should
have been raised in his previous trial but wasn't due to counsel

ineffectiveness.

In Foxworth v. State, 275 S.C. 615, 275 S.E. 2d 415 (1981);
And Arnold v. State, 309 S$.C. 157 420 S.E. 2d 832 (1992) section
17-27-90 of the South Carolina code state:

"Unless the court finds a ground for relief asserted which for
"sufficient reason" was not asserted or was inadequately raised

in the original supplewenful, or Amended application,

Under this statute successive post—conviction relief application

are for bidden unless an applicant can indicate a "sufficient

reason,



Applicant repeated conflict ofinterest still remains in his
case from the pervious application (Julius (. Baggett) was the
former judge in 1990 who sentence Applicant to a YOA and is

the current prosecutor in both of Applicant trials.

Sanders v. U.S., 373 U.S. 1 (1963) conventional notions of

finalty of litiggation has no place where life or liberty is

at stake and infringewent of constitutional rights is alleged"

U.5.v. Ohio Power Co., The interest in finality of litigation

imust yield wher interest of justice would wake unfair strict

application of supreme court's Rules,

Resjudicata should not beable to prevent Applicant frow raising
a4 merit issue that is a "sufficient reason" despite the time

limitations.

Accordingly, the PCR court's findings as to this issue should

be reversed.

(C) The PCR court erred in not finding that applicant YOA
conviction and sentence was applied retroactively by the state

to enhance applicant sentence pursuant to 17-25=45.

Applicant HMarch 22, 1990 YOA should not have used for enhanceument
pursuant to 17-25-45. Applicant pleaed guilty to a lesser charge
and received A 1 year 1 to 6 YOA nor should Applicant April

20, 1990 consecutive 3 to 0 due to the concurrent conflict of
interest the respondent has never provided any evidence to this
court showing that the 1998 or 1990 YOA statute states that

a offender can be sentence twice under that chapter 24~19-50.

Applicant prior YOA sentence was applied retroactively Welch
ve U.85., 136 S.Ct. 1257, Teague v. Lane, 489 U.S. 288, 310,
109 s.Ct. 1060, 103 L.Ed. 2d 334;

2



Both of Applicant's prior crimes was committed in 1989 Applicant
pleaed guilty in 1990 to both charges, had Applicant been
properly informed by counsel back then that those YOA guilty
pleas could later be used in the future proceeding Applicant

would have not pleaed guilty.

A plea made in ignorance of it's consequences entered in
ignorance and is invalid, Hazel, 275 S.C. 392, 271 S.E. 2d 602.

Accordingly, the PCR court's findings to this issue should be

reversed.

(D) Did the PCR court erred in acceptinyg the state's proposed
final order of dismissal, Affidavit of service from SCDC
indicates the conditional order of dismissal was personally

served on Applicant on October, 2020.

Applicant argued that the respondent submitted a false fraudulent
document with it's proposed final order of dismissal to the
court that was later signed by the court granting order, a
hearing should have been held for the sake of fairness and
truthful Applicant never received any conditional order of

dismissal from "any" SCDC [officer].

Respondent admits erroneously stating upon when conditional
order of dismissal was filed and that was accepted by the court,
but when Applicant screaus foul", it's not even consider for

the truth in this matter. A hearing should have been held with
all parties who's nawes are on that fraudulent document that

was submitted to the court by the respondent.

Accordingly, the PCR court findings as to this issue should

be revered and a hearing should be held.

i3



Therefore, the Applicant would submit that the PCR court erred
in not granting re=sentencing, dueAto the state's concurrent
prejudice conflict of interest, an Applicant's prior YQA
conviction and sentence was applied retroactively by the

respondent to enhance Sentence pursuant to title 17-25-45,

CONCLUSION

For these reason, this court should reverse the order of the

lower court and graut Applicant a re-sentencing,

Respectfully Submitted

Frank Tolen Jr. # 246966
Pro se,

Marion Unit Ra/261
Broad River Corr. Inst.
4460 Broad River Rd.
Columbia, SC 29210

Columbia, South Carolina
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