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(PROCEEDINGS, DECEMBER 18, 2019)

THE CQURT: Thank you. Please be seated.

The next matter on the roster is White OGak Mancr
Of Spartanburg versus Paulette Smith-Young.

And so Mr. Graham, sir, you have been substituted
for Ms. Goforth?

MR. GRAHAM: Yes, ma'am, happily substituted.

THE COURT: Okay. All right.

And counsel for the defendant?

MR. WAELDE: John Waelde, Your Honor, for the
third-party plaintiff.

MR. POLIAKOFF: And Gary Poliakoff for the
third-party plaintiff.

THE COURT: OCkay. Thank you.

All right. If y'all will just give me one moment
to pull that up.

(CEf the record}.

{Back on the record)

THE COURTi Mr. Graham, did you want me to have
the folder from Judge Stilwell as well?

MR. GRAHAM: Yes, ma'am. I passed it up and I
have given it to opposing counsel.

THE COURT: Okay. All right. Thank vou.

So Mr. Graham --

MR. GRAHAM: Yes, ma'am.

ROA000426
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THE COURT: -- there was a motion -- there is a
motion to compel arbitration that was filed on behalf of
White Oak Manor on September the 13th of 2019, and so
logically I guess we should hear that first, and then T
think there is a motion to compel discovery, is that
correct?

MR, WAELDE: Yes, Your Honor,

THE COURT: Okay.

MR. GRAHAM: I think depending on how you rule on
the arbitration will take care of the motion to compel
discovery, so it would probably make sense to go forward
with the arbitration motion.

THE COURT: Yes, sir.

And I will tell you that I routinely take these
under advisement and like to review, and I alsc give counsel
an opportunity to submit proposed orders concerning their
positions, because usually there are briefs and they are
very voluminous and that's very helpful to me.

So do you all also want to arqgue tﬁis motion to
compel today in anticipation of the ruling, or just for the
discovery, or would you Jjust prefer to bifurcate?

MR. WAELDE: We are ready to arque discovery
today, Your Honor.

MR. GRAHAM: Let me just kind of --

Is the discovery just to conduct discovery? Is

ROA000427
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that what the motion is, dr is it specific interrogatories
or --

MR. WAELDE: We sent RPD's back in March of --
March 26th, 2019, and we haven't gotten any response from
them.

MR, GRAHAM: So it's generally Jjust to respond,
correct?

MR. WAELDE: Without objection at this point,
because we believe there has been a waliver, a significant
waiver at this point.

MR. POLIAKOFF: And to start to preface all this,
the request for arbitration didn't occur until fourteen
months after White Oak filed its first documents in this
litigaticn.

THE COURT: Okay.

MR. POLIAKOFF: So there has been a long history
here and a long significant waiver argument as well, so we
think we are entitled to what we are asking for, so we
respectfully request to go forward on that, Your Honor.

THE COURT: OQOkay.

And so, Mr. Graham, 1I'll hear both motions today,
and I know that -- I am probably anticipating that you could
consent to discovery if I decline to refer the case to

arbitration and stay everything, right? Okay.

MR. GRAHAM: T think that we could consent that we
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would respond. They might have a disagreement on what is
discoverable and things of that nature.

THE COURT: Yes, sir. Yes, sir.

MR. GRAHAM: Okay.

THE COURT: So first then I'm going to heér from
you, sir, on the motion to compel arbitration, and you have
provided to me a hard copy of your filed memorandum.

MR. GRAHAM: Yes, ma'am.

THE COURT: Okay. And have you all each reviewed
the others filings?

MR. POLIAKOFF: Yes, Your Honor.

THE COURT: Qkay.

MR. GRAHAM: Yes, ma'am.

THE COURT: All right.

So, Mr. Graham, I'm happy to hear from you. And
then afterward I'11l hear from --

Well, I'm referring to plaintiff and defendant and
I gquess I need to just say I'm going to hear from counsel
for Ms. Smith-Young.

MR. POLIAROFF: It's confusing otherwise, Your
Honor.

THE COURT: Yes. So to keep the record straight,
we will just say White Cak and Ms. Smith-Young, okay?

MR. GRAHAM: And to that point -- it's a

conveluted history.
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My understanding is the only claim left is Ms.
Smith-Young's claim against White Oak Management in this
case. All the other claims here have been dismissed or
withdrawn is my understanding. So that would be the narrow
claim we are going forward on today, Your Honor.

THE COURT: And is White Oak Management separate
from White Oak Manor of Spartanburg, Inc.?

MR. GRAHAM: Yes, ma'am, but those -« those —-
White Oak Manor of Spartanburg, Inc. Has been dismissed from
the case, 1 believe, Your Honor.

MR. POLIAKOFF: From this case.

In a separate filing Paulette Smith-Young, on
behalf of Janovia Smith Estate has filed an action against
White Oak Manor of Spartanburg, Inc., but that's in a
separate matter. So before the court today the only White
Oak entity is White Oak Management, Inc..

THE COURT: Okay. Okay.

All right, Mr. Graham.

MR. GRAHAM: Thank yocu, Your Honor.

Other than that I'm going make a pretty
straightforward argument to you.

THE COURT: Okay. And there has already been an
order of substitution?

MR. GRAHAM: Substituting me in?

THE COURT: Yeah. Well —-
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MR. GRAHAM: T don't believe so, Your Honor.

THE COURT: OQkay. Well —-

MR. GRAHAM: My firm.

THE COURT: -- I know, Ginger is, but John was on
it, right?

MR. GRAHAM: John was on it.

THE CCQURT: OQkay. So that's not necessary.

MR, GRAHAM: Do y'all have a problem with that,
with me arguing?

MR, POLIAKOFF: No.

MR. GRAHAM: John is in my firm.

THE CCURT: Yesgh.

MR. POLIAKOFF: I have no objection.

THE COURT: Okay. Thank you.

Yes, sir.

MR. GRAHAM: Thank you.

Thank you, Your Honor.

Give you some background on what we are arguing
today.

On March 22nd of 2016 Paulette Smith-Young signed
an agreement with White Oak Management. She signed thfee
documents; an admission agreement, arbitration agreement,
and an authorized representative agreement that were
presented to her at the same time. She signed them at the

same time. They deal with the same subject matter as being
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admitting her mother, the decedent, Janovia Smith, to White
Qak for care prior to when she passed away.

Upon information and belief, we believe that
Paulette Smith-Young had a general durable power of attorney
and was, therefore, authorized to sign those documents on
behalf of her mother Janovia Smith.

Specific to cur argument, the admission agreement
on paragraph 21, which I have handed to you, Your Honor. I
believe it's Exhibit -- it's Exhibit 1.

Paragraph 21 specifically states with regard to
all monetary claims arising between the facility and
resident/authorized representative to the extent they are
for more than $25,000, arbitration pursuant to the Federal
Arbitration Act is mandatory, binding and final.

Tt goes on to say exact terms for the arbitration
are set forth in a separate document of events/received a
entitied arbitration agreement and safs that that
arbitration agreement is incorporated by referenced into the
admission agreement. That specifically provides for in that
paragraph. That paragraph is in all capital letters, and
the arbitration has been contemporaneously presented to Ms.
Smith-Young for her to sign.

And the arbitration agreement 1is a detailed
agreement spelling out the company rules of the arbitration

and the arbitration is binding. The arbitration agreement
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is very detailed. It provides procedures for picking the
arbitrators, for conducting discovery, what type of evidence
is to be presented at the arbitration, how the arbitrators
are to decide the merits of the case based upon the evidence
and then how payment for costs, depending on who prevails,
is to be split between the party. It's a very fair
agreement on its face and it's clearly part of the agreement
that Ms. Smith-Young entered into in exchange for the
admission and care that Janovia Smith received from White
Oak Manor.

What I have passed up to you, in addition to my
memorandum, Your Honor, is an order signed by Robin Stilwell
from December of 2016.

Mr. Poliakoff cites several Circuit Court orders
in his brief in support of not upholding the arbitration
agreement.

I can tell you none of those orders deal with the
specific arbitration agreement that's before you today. The
only court order that exists is the one from Robin Stilwell.
And if you look at that order, he specifically analyzed the
agreement and stated that it was clear, unambiguous and
complies with relevant law and decided to enforce. That's
the same arbitration agreement that we are arguing about
today.

So, Your Honor, there is simply no compelling --
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no reason to repudiate the arbitration provision in the
agreement. Mr. Poliakoff is going to do his best to argue
there is, but there is simply nothing binding that has
struck down any of the arbitration agreement or arbitration
language found in what's presented to you today.

Furthermore, the admission agreement and the
arbitration agreement both state clearly that they are
governed by the FAA, and there is ample case law in South
Carolina addressing FAA, some of which state that any
written provision in the contract evidencing a transaction
involving commerce, providing that the arbitration is vowed
irrevocable and enforceable. The basic purpose of the FAA
is to évercome courts' refusals to enforce agreements to
arbitrate and ensure that arbitration will proceed in the
event, 1if any, a state law would have a preclusive effect on
an otherwise valid arbitration agreement. That is the Dean
case, Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S5.C.
FC 371.

Additionally, there is South Carclina case law
that in South Carolina the state favors alternative dispute
resolution. Arbitration, of course, is a form of
alternative dispute resolution.

There is ample case law that I have cited in my
memorandum that there is a strong presumption to the

validity of arbitration provisions, strong public policy
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favoring resolving disputes outside of court through ADR and
doubts concerning the scope of arbitrable issues should be
resolved in favor of arbitration, particularly in this
agreement, Your Honor, where it's clear and unambiguous that
there should be resolution in favor of arbitration.

And I'll leave you with this, and Mr. Poliakoff is
going to stand up and I'm sure provide several points Lo
you, which I'1l1 respond to after he does, but kind of an
equitable argument I'll make. This same agreement Mr,
Poliakoff and Mr. Rogers just recently as of October of this
year conducted a full arbitration before an arbitration
panel and there was a decision rendered without any issue,
without any objection, and they have already -- they've
agreed to go forward under the terms of this agreement. 5o
that's kind of just an equitable argument I'll throw out
there to you, but --

MR. POLIAKOFF: I have to object about the history
as to the arbitration we did --

MR. GRAHAM: Whatever they objection --

MR. POLIAKOFF: ~- as to not having any
controversy about it. There was ample controversy.

THE COURT: Okay. Well, thank you. Thank you for
that and again --

MR. GRAHAM: I'll stand firmly on my legal

arguments as well, Your Honor.
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THE COURT: Thank you, Your Honor.

MR. GRAHAM: Thank you.

THE COURT: All right.

Yes, sir, counsel.

MR, POLIAKOFF: May it please the court.

Your Honor, the court will take notice that the
case caption is a 2018 case caption, and so the long, long
history of this case is that seventeen months ago is when
White Oak first filed its summons and complaint in a court,

not in an arbitration, against Janovia Smith-Young's

. daughter and personal representative Paulette Smith-Young.

And so that was July 23rd of 2018. And so that's when this
case began. And so once they decided to not pursue
arbitration, but to file in a court, it was actually
Magistrate's Court, they were suing for what they claimed
was money owed by the estate to White Oak, they chose to go
into court, which is a significant, significant waiver
issue. That's part one of the waiver issue is that they
chose to file in court.

And so then we go to -- we filed on behalf of
Janovia Smith Estate's P.R. and daughter Paulette
Smith-Young, we filed an answer and counterclaim. Our

counterclaim, of course, exceeded the jurisdiction of the

Magistrate's Court.

November 13th of 2018 there was a hearing held
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regarding the motion to transfer.

Within a week the parties filed a consent
transferring the case to Common Pleas. This is all White
Cak availing itself of the court system.

The case was transferred to Common Pleas December
3rd of 2018. .The actual order to transfer was signed by the
magistrate.

June —-- that brings us into -- get into 2019,

June 9th of 2019 White Oak filed and this same
case caption motions to dismiss based on Section 15-79-125,
basically being the requirements of how to bring a medical
case, the basic statutory requirements, again availing
itzelf of the courts, not an arbitration, arbitrator, or
panel.

June 10th of 2019 we had sent discovery to them
and White Oak answered some of the discovery requests at
that time.

September 6th of 2019 a hearing was held on all
pending motions. At that hearing the parties agreed to a
consent order, which included a sixty day stay of the
proceedings. Your Honor actually signed that order about
two weeks later on September 20th of 2019.

Between that hearing where everybody agreed in
open court before Your Honor September 6th, 2019 to the

sixty day stay, a week later is the first time that White
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Oak filed its motion to compel arbitration.

So we are fourteen months into the case with White
Oak availing itself multiple times of the court system, the
real court system, not an arbitration system, for various
relief. Filed its first motion to compel arbitration, which
hard to believe was about a week after they stood before
Your Honor here and agreed to a sixty day stay of
proceedings is when they filed their motion for arbitration,
a week into having agreed to a sixty day stay of proceeding.

But, in any case, the bigger issue is that that
filing was some fourteen months after the first time that
White Oak sought to avail itself of the court system, not
the arbitration systemn, for its relief.

Additionally, there is a further waiver on
October 15th of 2019. White Oak Manor sends three subpoenas
to Janovia Smith's health care providers. This would be in
violation of arbitration as well, for the simple reason that
their arbitration agreement that they signed -- excuse me,
that they drafted entirely. There was no input by the
patient or the patient's family in the development of this
arbitration agreement. It was a hundred percent prepared
by, drafted by White Oak and its attorneys, but White Oak
decided to send three subpoenas.

Their arbitration agreement doesn't allow or

provide for subpoenas at all. In fact, in the arbitration
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proceeding that counsel just referenced to the court we did
do a week long arbitration in Charlotte, North Carolina a
month or two ago. No subpoenas were allowed in that
arbitration, because their arbitration agreement doesn't
provide for it. And so they send subpoenas. Again,
subpoenas are a function of the court. The court that
allows them to sign -- issue subpoenas because their
arbitration agreement doesn't allow or provide for it.

So, again, they are availing themselves of the
court system, not an arbitration system when they issue
those three subpoenas.

And, again, that's still during that sixty days of
stay, which they represented to Your Honor on September 6th
they were requesting, and we consented to, and that Your
Honor issued an order on September Z20th.

So, once Your Honor signed the order
September 20th, then literally less than a month later they
are issuing subpoenas to her health care providers. Again,
this is further waiver.

So we have got serious, serious walver arguments,
and there is case law on waiver, but before I get into the
case law on waiver, I would point out that the arbitration
agreement. before the court, White Oak Management, Inc.,
which is the only White Oak entity before Your Honor at

today's hearing, is not a signatory to this. The
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signatories are Janovia Smith through Paulette Smith-Young,
the daughter and P.R., and White Oak Manor of Spartanburg,
Inc., which is not before Your Honor today.

And so the White Oak folks are asking to arbitrate
and enforce an arbitration agreement for an entity which is
not a party to this arbitration agreement, in which they
just indicated when Your Honor asked the guestion are these
separate entities, I believe the answer was yes, they are
separate entities. They are certainly related entities, but
they are separate corporations, but they're not a party.
They are not a signatory to the arbitration agreement.

And so going back to the -- again, they are not a
signatory, but going back to this waiver argument, and again
pointing out that it was fourteen months after White Oak
filed its first papers seeking to avail itself of court
assistance for things that it wanted before it made a
reguest for arbitration, now they are asking it for a party
that's not a signatory to the arbitration contract.

So going back to the waiver issue, there is an
excellent case on point, Socuth Carolina Supreme Court, Linda
Johnson v. Heritage Health Care and others. It's Supreme
Court case filed May 25, 2016, that talks about the elements
of waiver, what -- in this case they determined —-- the
Supreme Court determines that, in fact, there was a waiver

of arbitration.  I'm guoting from the decision, "Accent's
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prolongation of discovery necessitated Evans's pursuit of
discovery, thereby forcing her to incur costs she would not
have incurred in arbitration. Thus, we find evidence that
Accent's continuation of discovery, rather than seeking
arbitration in a timelier manner, prejudiced Evans by
forcing her to incur discovery costs.”

They talk about conducting its own discovery,
appearing in court multiple times. All of that's occurred
here.

Additionally, the Court of Appeals, Davis v. K.B.
Home of South Caroclina, Inc., Court of Appeals case from
2011, in talking about waiver of arbitration, it cited three
factors; whether a substantial --

"Number one, whether a substantial length of time
transpired between commencement of the action and
commencement of the motion to compel arbitration.” Again,
here it's about fourteen months.

"Number two, whether the party requesting
arbitration engaged in extensive discovery before moving to
compel arbitration." Well, they participated in it and have
issued subpoenas, which are not part of their arbitration
agreement that they drafted.

"Number three, whether the nonmoving party was
prejudiced by the delay in seeking arbitration." Yes, we

have been prejudiced. It's now been seventeen months since

ROA000441




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

this action was filed and we don't have substantial
discovery yet and we have had a series of delays.

So, again, the party seeking to compel arbitration
today is not a signatory. There has been a waiver. They
didn't even make there request for fourteen months. They
availed themselves on a number of occasions of assistance
from courts, not arbitrators, even sending -- issuing
subpoenas to nonparties, which would not be part of the --
certainly it's not allowed or provided for in their own
arbitration agreement.

Additionally, there is case law on the lack of
consideration mutuality. And this is no mere puffing, Your
Honor. It's a substantive argument about lack of
consideration and mutuality based on White Oak's own
arbitration agreement.

So we have here an agreement which 1s entirely
separate from the admissions agreement. They both have
separate signature pages, completely separate documents.

We also lcok to the admissions agreement that has
language of -- entire agreement language, language that says
this is the entire agreement, no other agreements, no other
representations taking precedence. This is the entire
agreement. So it's clearly separate agreements and there
has been no merger of the two.

And additionally in this case White Cak has the
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right to revoke it. They have this provision about $25,000
where they can decide whether or not to make use of courts

or arbitrators and they chose the court, Your Honor.

And going back in particular to the -- there have
been a couple of great cases we've -- Exhibit No. 4 is an
order from Judge Buckner we believe on point. It's the

Holmes v. Bay View case.

Our Exhibit No. 5, Rawl v. West Ashley decision,
which is from Judge Goodstein.

And in both of those cases the courts found that
the arbitration agreement was not valid or enforceable
because of the lack of consideration, lack of mutuality.

And it recognizes that our Supreme Court, Thompson
in particular, and Hodge, the three primary state Supreme
Court -- state appellate court cases are Thompson, Hodge and
Coleman, and they have established there is no direct
benefit to nursing home residents from a pre-admission
arbitration contract separate from the admission agreement.
There is no additional consideration in this. There is no
direct benefit. It doesn't benefit the resident at all to
be -- to give up her rights to -- her Constitutional Right
to go to court and to appear before a jury.

And, again, these are entirely separate documents,
the admissions agreement and the purported arbitration

agreement, and it's got --
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The Coleman case recognizes that if there is a
"entirety of agreement” provision, that that on its face
means that it's a document separate from the other document,
the other document being the arbitration document.

And, again, different -- different paginations,
different signature pages, totally separate.

And, again, there is no mutual -- no
consideration, no mutuality.

And, again, primarily they are asking to enforce
it for a party that's never signed it, not a signatory to
it, that is sepatate from the facility that was the
signatory to it, and then the waiver of the argument is
substantial here. Thank you.

THE COURT: Thank you.

Okay. Mr. Graham?

ME. GRAHAM: Yes, ma'am.

You are going to give us some time to respond?

THE COURT: Yes, sir.

Well, now, not as to anything new. What I
normally do is just ask you all to convert your memoranda to
proposed orders, okay, but I'm happy to hear from you now.

MR..GRAHAM: Okay. Thank you, Your Honor.

THE COURT: Yes, sir.

MR. GRAHAM: As to the labor, Mr. Poliakoff

mentioned that in light of starting this lawsuit by filing a
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collection action against his client in Magistrate's Court,
the arbitration provision clearly provides that it applies
to —

THE COURT: $25,000.

MR. GRAHAM: —- $25,000. Obviocusly Magistrate
Court couldn't get you their to the jurisdictional limit, so
by filing that lawsuit White Oak in no way waives any
arbitration, so the arbitration provision wouldn't apply to
that suit, because the value is too low, Your Honor.

As for discovery, he mentioned that we
participated. We responded -- I believe what we responded
to were some requests to admit. Had we not responded to
those, he might would probably be here trying to argue to
enforce our lack of response and those requests to admit
deemed admitted. So you are kind of in between a rock and a
hard place if you choose not to respond, because you don't
know how the arbitration decision is going to come out. In
no way is that a waiver for a valid enforceable contract
that was entered into, and in no way 1s White Oak Management
waived its right to arbitration by participating and
responding to its requests to admit, Your Honor.

As to the lack of consideration issue, Your Honor,
and the cases he's talking about, Thompson, Hodge and
Colemen, I read those last night after I received his brief.

Our case is distinguishable from -- those are agreements
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distinguishable for those for one admitted to our facility
is not an -- the arbitration is not a condition for
admittance to our facility.

Number two, it states specifically that the
arbitration agreement is incorporated by reference into the
admission agreement. So they are not -- they are hot two
separate documents. They are the same document because it's
incorporated by reference and it's specifically stated in
the admission agreement, Your Honor.

And in regards to that, Ms. Smith-Young signed
three total agreements, but definitely signed the admission
agreement and the arbitration agreement, and as you are
likely aware, it's clear in South Carolina that if you
signed a document, you are deemed to have read it and you
are deemed to realize the consequences of signing that
agreement, Yocur Honor.

So there certainly was consideration in the form
of admittance to the facility and care to be provided for
that contract, Your Honor, and that contract being
enforceable because of that consideration.

Your Honor, simply put, we have a valid
enforceable contract that was signed. It's been determined
by a Circuit Court Judge that our agreement complies with
the relevant laws that are applicable to it. Despite Mr.

Poliakoff's best efforts, there has been no argument that
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could be valid to repudiate what's in our agreement that is
valid and enforceable under our law.

So, Your Honor, I would just summarize by saying
that it's not as complicated as Mr. Poliakoff has made it to
be. There has been no waiver. It's a valid contract and
the arbitration agreement should be enforced. Thank you.

THE COURT: Thank you.

Okay.

MR. POLIAKOFF: I think we are well covered by our
argument in our brief, Your Honor. Thank you.

THE COURT: Thank you.

And so with regard to that motion, as I stated to
you at the outset, if you all would be so kind as to convert
your memorandums to proposed orders for me. That's very
helpful to me. And if you will do that in a word format, a
word document, and e-mail those to my law clerk,

And how much time -- can y'all do that by January
the 1st?

MR. POLIAKOFF: Yes, Your Honor.

MR. GRAHAM: T think so, Your Honor.

May I approach real quick?

THE COURT: Yes, sir.

MR. GRAHAM: Can we approach?

MR. POLIAKOFF: Sure.

(Whereupon, the lawyers approached the bench for
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an off-the-record discussion)

THE COURT: So now we are going to hear regarding
the motion to compel discovery.

MR. WAELDE: Yes, Your Honor.

THE COURT: Okay. Just give me one moment.

(Off the record)

(Back on the record).

THE COURT: Okay. So this is the motion that was
filed with the court on COctober the 1l4th and this would be
Ms. Smith-Young's motion to compel discovery.

MR. WAELDE: Yes, Your Honor, against White Oak
Management.

THE COURT: Okay. All right.

And so is the motion to stay or the order to stay
everything, did that cover White Oak Management?

MR. POLIAKOFF: 1 believe that that was the only
party still in the case, so yes.

THE COURT: Okay. And so when this was filed,
though, I had previously filed -- I just want to make sure I
unhderstand. I had filed a motion to stay everything based
upon the request of counsel?

MR. POLTAKOFE: Yes, Your Honor.

MR. WAELDE: Yes.

MR. POLIAKOFF: And the hearing was September 6th,

and the consent order was signed by Your Honor September
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20th.

THE COURT: Okay. And I do remember I think that
Ray was here and Ms. Goforth was here and they -- we had a
number of motions. They left and came back in and said they

thought they had resolved it --

MR. POLIAKOFF: Yes, Your Honor.

THE COURT: ~- to their mutual satisfaction.
Okay. I remember it all.

MR. POLTAKOFF: And I wasn't here, but that's my
understanding.

THE COURT: Okay. All right. Thank you.

So, yes, sir, I'm happy to hear from you with
regard to the motion.

MR. WAELDE: May it please the court, Your Honor,
I know we've heard a lot about this today, so I'll keep this
very succinct.

We sent requests for production of documents to
the third-party defendants on March 26th of 2019. So that
would have made them due on or around April 25th of 2019.

The third-party defendant asked and we granted a
thirty day extension, moving that to May 25th.

And then third-party defendant asked and we
granted again another extension to June 7th, T believe.

So as of this date that put us a little over seven

months that these requests for productions have been
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outstanding.

it's nothing voluminous, Your Honor. It's nine
items that we are requesting, and the RPD's, they been there
for seven months.

The third-party defendant has responded to some
requests to admit, but that was with a different party.
That is White Oak Spartanburg, Incorporated.

We are not asking for too much. They have already
participated in the civil action, as Mr. Poliakoff argued
previcusly.

Additicnally, the third-party defendants have
submitted subpoenas out to Piedmont Internal Medicine, East
Family Medical Center, Mary Black Hospital, Spartanburg
Regional October 14th of 2019. So it's the clear intention
that the third-party defendant has been -- intent has been
conducting discovery in this matter, so we would only like
the same courtesy for us.

Since it has been so overdue with the discovery,
we have submitted orders as exhibits with the motion, but
it's very clear in South Carolina case law that at this
point third-party defendants would have waived any
objections to be made in response to their request for
production of documents and that they need to answer them
fully and truthfully at this point.

And we would ask that Your Honor, the court
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instruct the third-party defendants to answer the requests
for production of documents as soon as feasibly possible so
we may continue with our case. Thank you.

THE COURT: Okay. And so just to be clear, this
motion states that there has been no responses?

MR. WAELDE: No, Your Honor, we haven't had any
response whatsoever to any of our regquests.

THE COURT: All right. Thank you.

MS, WAELDE: Yes, Your Honor,.

THE COURT: ©Okay. Mr. Graham?

MR. GRAHAM: Yes, ma'am.

You can probably anticipate I guess what I'm going
to say, but we have not responded because we knew they would
argue that would be deemed a waiver of our arbitration
agreement.

I think that I can say to you that we are happy to
engage quickly in discovery, should you rule that the
arbitration agreement is not enforceable. I certainly don't
want to waive any objections. I don't believe that I've
walved it due to the communications that what appears to may
have been between Ms. Goforth, Mr. Rogers and Mr. Poliakeff
and his office throughout the case, that efforts have been
made, but I think that -- I'm comfortable putting on the
record that if you find the arbitration agreement is not

enforceable, that we will move quickly to respond to these
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appropriately.

concerned,

the court

THE CCURT: Okay. All right. Thank you.
Anything in reply?
MR. WAELDE: Just very quickly, Your Honor.
You know, 1f third-party claims were that
they could have moved for a protective order with

in regards to the discovery, but they have made no

such motion with the court for that.

We would ask, if at all possibie, Your Honor, that

pending your ruling on the motion to compel arbitration,

that should you find in favor of the third=party plaintiff

that ~- that we get the responses -- that we have our

responses

within thirty days.

And I would just like to reiterate that at this

point White Oak Management has three subpoenas they have

sent out requesting medical records for our client.

motion to

you.

THE COURT: Okay.
MR. WAELDE: Which is inconsistent with their

compel arbitration.

‘THE COURT: Okay.

MR. WAELDE: That would be it, Your Honor. Thank

THE COURT: ©Ckay. All right.

And so pending my decision on whether or not to

compel arbitration and stay all matters in this action, I
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will then rule on discovery issue, 1f that i1s necessary,

okay? Okay. So I'm not going to ask y'all to draft

anything with regard to that, all right?
MR. GRAHAM: Thank you, Your Honor.
MR. WAELDE: Thank you, Your Honor.

THE COURT: Thank you all.

MR. GRAHAM: T'll be in contact with you and Mr.

Poliakoff today.
THE COURT: Ckay.

(END OF REQUESTED TRANSCRIPT OF RECORD)
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
White Oak Manor of Spartanburg,
Plaintiff,
V.
Paulette Smith-Young,
Defendant,
AND
Paulette Smith-Young, individually,
and as the personal representative of
the Estate of Genobia Smith, deceased,
Third-Party Plaintiff,
V.
White Oak Manor-Spartanburg, Inc.
d/b/a White Oak of Spartanburg and
White Oak Management, Inc.,

Third-Party Defendant.

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

N N N

ORDER GRANTING
WHITE OAK MANAGEMENT, INC.’s
MOTION TO COMPEL ARBITRATION

CA No.: 2018-CP-42-04174

N N N N N N N N N N N N N N N N N N N N N N N N N N

This matter came before me for argument on December 19, 2019 for consideration of a

Motion to Compel Arbitration by Third-Party Defendant White Oak Management, Inc. (“White

Oak Management”) and a Motion to Compel Discovery by Third-Party Plaintiff Paulette Smith-

Young, individually and as the personal representative of the Estate of Genobia Smith (*Smith-

Young”). For the reasons set forth herein, White Oak Management’s Motion to Compel Arbitration

is g