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Appellant Yaschik Development Company, Inc., d/b/a Yaschik Enterprises submits this
Reply Brief in response to the Initial Brief of Respondent Top of the Bay, Inc. d/b/a Club Light
(“Top of the Bay™).
ARGUMENT

I. Top of the Bay has not addressed the trial court’s legal error in failing to rule that
there was no breach of the sublease.

The trial court’s direc'ted verdict in favor of FLP on Top of the Bay’s claim for breach of
contract made it legally impossible for Yaschik to have procured a breach of the sublease. The
trial court found that the sublease terminatéd when Yaschik terminated the master lease and that it
would have been impossible for FLP to restore the building to its pre-fire condition as required
under the sublease. (R. p. 72, line 1-p. 73, line 10; p. 89, lines 7-13.) Based on this finding, the
trial court should have granted Yaschik directed verdict and JNOV on Top of the Bay’s claim for
tortious interference with the sublease under the well-established law that impossibility of
performance renders the contract “dead” and discharges any duty to perform. See White v. J. M.
Brown Amusement Co., 360 S.C. 366, 372-75, 601 S.E.2d 342, 345-47 (2004) (holding that
impossibility of performance discharged duty to perform and invalidated the contract).

In failing to do so, the trial court committed an error of law. Top of the Bay does not
address the trial court’s error or the legal principles and authorities supporting Yaschik’s argument.
Instead, Top of the Bay claims that Yaschik’s argument fails because the trial court claimed in the
order on the post-trial motions that “it did not rule that there was no underlying breach by FLP.”
(Resp. Initial Br., p. 9.) Put simply, Top of the Bay argues that the trial court did not err because

the trial court said it did not err. This circular reasoning cannot stand.



Contrary to Top of the Bay’s suggestion, Yaschik does not contend that the trial court ruled
that FLP d}d not breach the sublease. In fact, Yaschik argues the opposite: thé tria] court erred by
failing to rule that FLP did not breach the sublease. If, as the trial court determined, the sublease
terminated and FLP had no duty to restore the building under the sublease because of impossibility
of performance, the law dictates that a breach of the sublease could not have occurred. See Fonar
Corp. v. Magnetic Resonance Plus, Inc., 957 F. Supp. 477, 480-81 (S.D.N.Y. 1997) (holding that
a defendant’s rendering performance of a contract impossible does not constitute tortious
interference with contractual relations). Without a breach of the sublease, Top of the Bay’s
interference claim fails as a matter of law.

Because Top of the Bay cannot avoid this inescapable logic, it devotes seven pages of its
initial brief arguing that the trial court erroneously granted FLP. directed verdict on Top of the
Bay’s breach of contract claim. According to Top of the Bay, it was not impossible for FLP to
restore the building to its pre-fire condition, and the trial court erroneously found that it was.
(Resp. Initial Br., pp. 8-15.)

This argument is irrelevant and lacks merit. First, Top of the Bay has expressly abandoned
that issue on appeal, and it is not before this Court. (Resp. Initial Br., p. 15.) Second, this argument
does not support Top of the Bay’s position on the issue that is actually before the Court. If, as Top
of the Bay claims, FLP could have restored the building as required under the sublease regardless
of Yaschik’s termination of the master lease and it failed to do so, then Yaschik’s termination of
the master lease could not have procured FLP’s breach of its contractual duty to restore the building
under the sublease. In which event, Top of the Bay’s interference claim against Yaschik fails.

Either way, Top of the Bay’s interference claim never should have been presented to the jury.



IL. Yaschik had an absolute right to terminate the master lease regardless of whether
it acted in good faith.

In defending the trial court’s failure to grant directed verdict and JNOV as to the fourth
element of the interference claim, i.e., that Yaschik lacked justification for terminating the master
lease, Top of the Bay argues that Yaschik acted in bad faith by declaring the building totally
destroyed. This Court, however, has expressly rejected Top of the Bay’s argument equating good
faith with justification.

Specifically, in S. Confracting, Inc. v. HC. Brown Constr. Co., 317 S.C. 95, 450 S.E.2d
602 (Ct. App. 1994), the plaintiff argued similarly to Top of the Bay that a defendant’s bad faith
exercise of its contractual rights is evidence that it lacked justification in procuring a breach of the
plaintiff’s contract. Yet, this Court ruled that any inquiry into the manner or uniformity with which
a defendant chooses to enforce its contractual rights with a third-party is irrelevant in a plaintiff’s
claim for interference against the defendant. Id. at 101,450 S.E.2d at 605. According to the Couﬁ,
the plaintiff in S. Contracting “was not a party to [the defendant’s] contract and had no contractual
right to require good faith and fair dealing by [the defendant].” Id. |

The. same circumstances exist here. Top of the Bay was not 4 party to the master lease,
and it has no right to-insist on Yacshik’s good faith performance of the master lease. Thus, the
question presented to this Court is not whether evidence existed to demonstrate that Yaschik was
acting in bad faith when it terminated the master lease. Instead, the issue is whether there is

o

evidence that Yaschik lacked justification in terminating the master lease.



On this issue, the evidence is undisputed that Yaschik terminated the master lease because A
it was in its economic interest to do so.! Regardless of whether the building was totally destroyed
and whether Yaschik reached the. conclusion that it was totally destroyedv in good faith, the
termination of the master lease for economic reasons was .a legitimate business purpose and
therefore justiﬁgd. See Gailliard v. Fleet Mortg. Corp., 880 F. Supp. 1085, 1089 (D.S.C. 1995)
(étatirig that “[i]nterference with a contract is justiﬁéd when it is motivated by legitimate business -
purposes|[]”).

To avoid this result, Top of the Bay argues that iermination of the master lease was not
justified because Yas'chik did not have an absolute right to terminate it. Contract law refutes that
position as it is well-established that contracting parties have an inherent right to terminate a
contract that is no longer advantageous. See Tri Cnty. Wholesale Distribs. v. Labatt USA
Operating Co., 828 F.3d 421, 429 (6th Cir. 2016) (stating that “contracting parties also have an
inherent right to breach a contract that is no longer advantageous, committing what economists
call an efficient breach[]”); Cf Lewis v. L.B. Dynasty, 411 S.C. 637, 645, 770 S.E.2d 393, 397
(2015) (stating that “in any relationship there exists some right to terminate the arrangement[]”).

Fundamental principles of contract law allow a party to breach a contract if it is
economically efficient as long as the non-breaching party is made whole. The efficient breach

doctrine holds that “if a party breaches, and is still better off paying damages to compensate the

! Yaschik terminated the master lease under a good faith belief that the building was totally
destroyed. Yet Yaschik’s analysis of whether the building was totally destroyed was based, in
part, on considerations of economic factors regarding the building’s value and the cost to restore
the building under new building codes. (R. p. 327, lines 5-12; p. 328, line 20-p. 330, line 10; p.
343, lines 4-15; p. 358, line 24-p. 359, line 18.) Yaschik’s consideration of economic factors is
consistent with the law as the trial court instructed the jury. (R. p. 426, line 13-p. 427, line 22.)
Thus, even though the parties dispute whether the Yaschik believed that the building was totally
destroyed, they do not dispute that the master lease was terminated based on economic
considerations.



victim of the breach, the result is pareto superior, that is considered as a unit, the parties are better
.off because of the breach and the breach makes no party worse off.” 11 Corbin on Contracts §
55.15. The efficient breach doctrine accords with South Carolina law providing that a plaintiff in
a breach of contract action “is only entitled to actual damages sufficient to put him in the same
position as he would have been if the contract had been fulfilled.” Jones; v. Bates, 241 S.C. 189,
194, 127 S.E.2d 618, 620 (1962). In fact, efficient breaches are actually encouraged and the
doctrine has been uniformiy adopted among the jurisdictions. Allapattah Servs. v. Exxon Corp.,
61 F. Supp. 2d 1326, 1329 (S.D. Fla. 1999) (collecting cases).

Here, Top of the Bay based its claim on allegations that Yaschik terminated the master
lease and thereby caused the termination of the sublease to obtain a higher sales price for the
building. Assuming that such termination was a breach of the master lease, Yaschik’s conduct
meets the precise definition of an efficient breach. Thus, Top of the Bay’s interference claim is
based on conduct that is actually encouraged under contract law.

Because contract law encourages efficient breaches, Yaschik enjoyed an absolute right to
terminate the master lease for economic reasons, and it was legally justified in so doing. Therefore,
.there was no evidence to support the jury’s finding that Yaschik lacked justification, and the trial
court should have granted directed verdict and INOV on Top of the Bay’s interference claim. See
Celtig, LLC v. Patey, 347 F. Supp. 3d 976, 987-88 (D. Utah 2018) (holding that defendant’s
efficient breach of its own contract cannot support a tortious interference with economic relations
action). |

III.  Top of the Bay has presented no evidence in the record to support the jury’s award
of punitive damages.

In attempting to justify the punitive damages award, Top of the Bay relies solely on

unsupported arguments to depict Yaschik’s conduct in terminating the master lease as



reprehensible without identifying any evidence in the record that supports that depiction. In fact,
Top of the Bay’s initial brief includes no citations to trial testimony or exhibits that support a
finding of willful, wanton, reckless, or reprehensible conduct by Yaschik. Without such evidence,
this Court should not uphold the jury’s award of punitive damages.

Moreover, the arguments that Top of the Bay ;nakes to defend the jury’s award of punitive
damages are actually contradicted by the evidence in the record. First, Top'of the Bay states that

" Yaschik led the subtenants to believe that the building would be restored. That claim is belied by
the fact that FLP was solely responsible for the restoration efforts until September of 2013 when
FLP concluded that there were insufficient insurance proceeds to restore the building. (R. p. 325,
lines 5-16; p. 348, lines 1-25; p. 405, line 2-p. 406, line 23.) When Yaschik took over the
restoration efforts, it promptly determined that the building was totally destroyed and terminated
the master lease. (R. p. 356, line 7-p. 358, line 9.) As such, Yaschik did nothing to leéd Top of
the Bay on about any intent to restore the building.

Second, Top of the Bay claims in conclusory fashion that Yaschik acted with trickery and
deceit. But Yaschik never communicated with the subtenants, including Top of the Bay, because
it had no contractual relationship with them. (R. p 314, lines 3-5; p. 367, lines 10-19; p. 392, lines
6-18.) Instead, Yaschik communicated only with FLP about the restoration efforts, and FLP’s
managing partner testified that Yaschik made a business decision to terminate the master lease and
did not defraud him. (R. 412, line 23-p. 413, line 6.) Most significantly, the jury expressly found
that Yaschik’s breach of the master lease was not accompanied by a fraudulent act. (Verdict
Form.) :

Third, Top of the Bay alleges that Yaschik “surreptitiously ma[de] plans with East Bay

Company to oust the tenant and subtenants so that East Bay could buy the building . . . .” (Resp.



Initial Br., p. 24.) That is false. Yaschik informed FLP of its discussions with East Bay Company,
and it expressly conditioned the sale of the building on East Bay Company leasing the premises to
the subtenants. (R. 316, line 4-p. 320, line 13; p. 363, lines 5-24; R. p. 365, line 16-p. 370, line
17.) Rather than acting to harm the subtenants, Yaschik actually took steps to protect them and
ensure they would have space in the restored buildiﬁg if they desired. (R. p. 317, line 22-p. 318,
line 12; p. 363, lines 5-24; ; R. p. 365, line 16-p. 370, line 17; pp. 540-541; R. p. 612.)

Fourth, Top of vthe Bay tries to portray itself as financially vulnerable in conclusory fashion
by arguing that its owner, Kelley Tant, relied on income from her bars to support herself and her
family. But M§. Tant is not a party, and Top of the Bay presented evidence at trial demonstrating
that it earned considerable income. (R. p. 69, line 3-p. 78, line 4.)

The evidence in the record demonstrates that every single factor in the reprehensibility
analysis supports Yaschik. Yaschik did not cause any physical harm to anyone. In fact, Yaschik
did not even cause economic\harm to Top of the Bay as evidenced by the jury’s award of one
dollar in nominal damages. Yaschik’s conduct did not evince an indifference or reckless disregard
to anyone’s health or safety. Top of the Bay was not financially vulnerable. Yaschik’s alleged
misconduct was not repeated, and Top of the Bay’s action arises from a single act of terrriinating
the master lease after FLP abandoned restoration efforts. And, Yaschik did not act with malice,
trickery, or deceit. |

Overall, there is no evidence that Yaschik acfed reprehensibly or in willful, wanton, or
reckless disregard of Top of the Bay’s rights. Yaschik, through no fault of its own, was the victim
of a devastating fire that substantially damaged its building, which was underinsured by its tenant.
At worst, Yaschik incidentaily harmed other businesses when it terminated the master lease to

-
minimize significant financial losses from the fire. It had no good options and did not intentionally



or recklessly harm anyone, including Top of the Bay. It should not be punished for making a tough

business decision, and the Court should overturn the jury’s award of punitive damages.

CONCLUSION

For the foregoing reasons, Yaschik requests that the Court reverse and remand the case to

the trial court for further proceedings.
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