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- STATEMENT OF ISSUES ON APPEAL

- The ClI‘CUlt court d1d not abuse its dlscretlon by dechmng to appomt counsel to represent
- Appellant on his 29(b) motlon because there is no right to counsel ina collateral attack on a
cnmmal conv1ctlon -
R
The lower court correctly demed Appellant s 29(b) mot1on for anew tr1al because
Appellant s motion was not tlmely and he d1d not producc any: newly d1scovcred ev1dence
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. Thé'granting of a-m based on after-discoyered evidence is not favored- . -
" -and, absent error 3 an appellate court will not disturb the trial judge's™ -

.

State v. Needs, 333 S.C. 134

T




the 1ndlctment He also argued hlsl conv1ct10n_for i

_ armed robbery Was lnvalld because-he was ‘acqultted of a companlon weapons charge The tr1a1

.

- appeal follorzv-sv

..,"'Youngv State;2003:CP-38- 1585; Youngv Burtt, €.A. No! 6 07 2893 CMC WMC Youngf, : 3
State 2010 CP 38 1759 Youngv State 2013 CP 38 00757 . : iy T




The c1rcu1t court dld not abuse its:
' j to represent Appellant on’ hls 29(b) motlon because there 1s no rlght to

: _counsel in’ a collateral attack on 2 cr nal convnctlo' R L

"v.

. “-Appellant cla1ms the crrcu1t court erred by refusmg to appomt‘counsel to represent h1m

on hlS motron for a new tr1a1 01t1ng cases 1nvolv1ng the constltutronal rrght to counsel However L

5007 g .

" Appellant was not ent1tled to counsel at th1s proceedmg because hlS motlon was a collateral

R ;-.'attack on h1s conv1ct1on and the rlght to counsel extends only to the ﬁrst appeal of nght

o ": Appellant has not shown an abuse of CllSC e tro n the court s ruhng ThlS Court should afﬁrm

Thls is not a proceedmg where Appellant was “haled 1nt0 court to answer crlmmal W

N

charges See Gldeon v Walnwrl,qht 372 U s 335 344 (1963) Th1s motlon was ﬁled by__.f'

"‘. "_:‘Appellant fourteen years after hlS conv1ct10n "followrng four separate collateral challenges i A : - ,

o " 'motlon for a new tr1a1 based on after dlscovered ev1dence ﬁled out51de the t1me for post tr1al L

"'.vthotlons and after the d1rect appeal 1s a collateral proceedmg State Vi Chnkscales 318 S C 513 L o

5 .‘i"515 458 S E2d 548 549 (1995) ( “We hold that Chnkscales was not entltled to counsel

i N

L Clearly, the New Tr1a1 Mot1on on the ground of after dlscovered ev1dence was not heard and

o _rlght to counsel does no ;fattach”) There 1s no rlght to counsel 1n collateral proceedrngsdri_

SO

"t‘”




~appomted counsel extends to the first appeal of rlght ‘and.no further ).‘ Accordingly, Appellant

Co 'was not entltled to appomted counsel for hlS 29(b) mot1on

t

Appellant 1gnores the above cited controllmg author1ty and instead c1tes a fam1ly court

terrn1nat1on of" parental rlghts case and three cases mvolvmg the rlght to- counsel durlng a jury.

t
i

‘.'tr1al These cases are 1nappl1cable t0.a collateral challenge Appellant c1tes no other case or - :

- ':pr0V1s1on of law in support of h1s argument and has fa1led to show how the tr1al court abused its -
'dlscretlon by refusmg to appo1nttcounsel to represent Appellant on thls successwe untlmely, and -~

meritless mot1on. : Th_15'» Court should afﬁrrn._

. Broom V. Jenn1fer 1., 403 S C. 96,742 S E.2d 382 (2013) )
$ State v. Sanders, 269 S.C..215, 237 S.E. 2d 53 (1977); State v. Brewer, 328 S. C 117, 119 492

S. E 2d 97, 98 (1997) Gldeon V. Wa1nwr1 ht, 372 U.S. 335 (1963)




N II." .
The lower court correctly denled Appellant’s 29(b) motlon for ‘2 new trlal o
because Appellant’s motlon was not trmely and he did not produce any newly
dlscovered ev1dence e - e ™

- Though styled as a motlon for anew trlal based on after- dlscovered ev1dence Appellant s

Rule 29(b) motlon does’ not allege any newly d1scovered facts much less facts materlal to gullt- :

or 1nnocence Instead itis a. legal challenge to the 1nd1ctment under Wthh Appellant was tr1ed

Furthermore the motron is untlmely because the alleged defects in the 1nd1ctment could have
) been dlscovered when thlS case went to tr1al in 2002 The lower court correctly characterized the:‘

‘ motion as yet another appllcatlon for post conv1ct10n rehef masqueradmg as a Rule 2§(b) ‘motion |

for a new trial, In any case, Appellant sclalms‘are merltless because defects in an 1ndlctrnent do‘

“ :not deprrve a court of subj ect matter Jurrsdrctlon ThlS Court should afﬁrm

Rule 29(b) of the South Carohna Rules of Cr1m1na1 Procedure states 1n pertlnent part

A motlon for a'new trial based on after dlscovered ev1dence must be made w1th1n -

one (1) year after the date of actual dlscovery of the evidence by the defendant or,

after the date when the ev1dence could have been ascertamed by the exerc1se of

reasonable d1l1gence : ~ : -

. In South Carohna to obtarn a new trlal based on after dlscovered ev1dence the party must show.

that the ev1dence (1) would probably change Athe result 1f a new tr1al is had (2) has been

drscovered since trlal (3) could not have been dlscovered before trlal by . the exercise of due,‘;' '

diligence; (4) is materlal to the issue of gullt or 1nnocence and (5) is not merely cumulatrve or

1mpeach1ng Jam1son V. State 410 S. C 456 467 765 S. E2d 123 128 (2017) State V. Needs ;) B

333 S C 134 157- 58 508 S E2d 857 869 (1998) Appellant falls to make the requlslte R ﬁ
'showmg . | ‘
Flrst Appellant S mot1on 1s unt1mely The alleged defect 1n the 1ndrctment could have*

, been dlscovered at or before tr1al by 51mp1y lookrng at the charglng document Not only is, the g



- motion unt1mely under Rule 29(b) S C Code Ann § 17 19 90 provrdes “Every obJection to any

1nd1ctment for any defect apparent on the face thereof shall be taken by demurrer or-on motion to
, .'quash such 1ndlctment before the Jury shall be swom and not afterwards See also State Vi

My 363 S.C. 93 101 610 S.E.2d 494 499 (2005) (crtmg S. C Code §l7 19 90) (holdmg “if
",an 1ndictment is challenged as 1nsuff101ent or defectrve, the defendant must raise that issue before
;the Jury is sworn and not afterwards”) | The purpose of the statute 1s “t0. prevent mot1ons to
' arrest Judgment on grounds based upon defects 1n 1ndictment apparent ‘on the face thereof ”? State

- -v. Lark Lark 64 S C 350 42 S.E. l75 176 (1902) Thrs is prec1sely the type of’ challenge Appellant
' ‘now mounts— one. apparent on the face of the 1nd1ctment Appellant was requrred to raise this

issue a_t trral, and rnay.-th __d_o.so now.-g T |

Moving- on to’ the substance 'of“ Appeltlant;s motion Appellant alleg}es' the indictment ‘
under whrch he was convrcted was “null and vord” because it was stamped w1th a true blll on
"' January 28 2002 Appellant alleges the Orangeburg County Court of General Sess1ons lacked o
.Jurrsdictlon at th1s time crtmg S. C Code §14- 5 620 the statute that lays out the m1n1mum terms'
E ’of court that must be held yearly in each county See Appellant s wrltten motlon R.9- 16 At ‘ l

the motion hearmg, Appellant further claimed the 1ndictment was. mvalld because the true b1ll '

B date d1d not. match the term of court l1sted in the captlon of the. 1nd1ctment R 42

The merits of Appellant s motlon need not even be consrdered because he does not allege
. any new facts related to- hlS gullt or 1nnocence Instead he makes a purely legal challenge on
“ ‘grounds that were apparent on the facev of thelmdictment and‘ ava1lable a trial As such hisl o
" motron is not based on after discovered evrdence at all, and 1s.not w1th1n the scope of Rule 29(b)
e Regardless Appellant s clarm is merrtless SubJect matter Jurlsdrctron 1s the power to

" hear and determme cases of the general class to which the proceedmgs in question belong Dove :



Av Gold K1st Inc 314 S C 235 237- 38 442 S E 2d 598 600 (1994) In State V. Gentrv our

,supreme court abandoned the v1ew that in crlmrnal matters the crrcu1t court acqurres subject_ ’

,\.

matter Jur1sd1ct10n to hear a partlcular case by way of a val1d 1nd1ctment by e1ther a county or

'_state grand Jury State V Gentry 363 S C 93 101 610 S E 2d 494 499 . 6 (2005) ( “We note

that a presentment of an mdlctment or a warver of presentment is not needed to- confer subject

'matter _]LlI‘lSdlCthl’l on the c1rcu1t court However an 1nd1ctment is needed to g1ve nottce to the o

defendant of the charge(s) agalnst h1m ") (emphas1s in or1g1na1) The subJect matter JurISdICtIOn', g Ak

'of the c1rcu1t court and the sufﬁcrency of an 1nd1ctment are two drstmct concepts Id A

‘ »-defendant has a constrtutronal r1ght to demand that a grand Jury wh1ch is properly establ1shed and |

iconstltuted under the law cons1der the cr1m1nal allegatlons agarnst h1m Evans V. State 363 S. C

' '495 509 611 S E 2d 510 518 (2005) However such a challenge does not 1mpl1cate the subJect
,~ 'matter Jurlsdrctron of the c1rcu1t court Id ‘ I o
- Here Appellant does not d1spute the ex1stence of an 1nd1ctment Wthh put him on notrce

_of what charge he was called upon 'to answer‘ appr1sed h1m of the elements of the offense

' ﬂallowed h1m to decrde whether to plead ‘gullty .or stand tr1al and enabled ‘the crrcu1t court to

’_know what ] udgment to pronounce when Appellant was convrcted The 1nd1ctment demonstrates

»'Appellant 'S charge was presented to, and true brlled by, the Orangeburg County grand Jury on

‘ January 28 2002 Appellant S challenge before the lower court and in th1s appeal goes to the' .

' ‘statutory procedures employed to empanel the grand Jury that 1ndlcted hlm Because thrs
: .challenge does not 1mpl1cate subJect matter Junsdrctron 1t is not a ground for rehef See State V. . ;
‘ Lark 64 S C 350 42 S E 175 176 (1902) ( “[T]he captron of an 1nd1ctment is no part of the -

4 ﬁndmg of the grand Jury[ I’ )



- “The Judlcral power is vested under Artlcle V of the South Carohna Constltutlon 1n the o |

.umﬁed Jud1c1al system Tt prov1des v “The Judrcral power shall be vested in a’ unlﬁed Jud1c1a1

system whlch shall 1nc1ude a Supreme Court a C1rcu1t Court and such other courts of unrform L

R urrsdrctron as may be prov1ded for by general law »" 8.C. Const art. V § 1. Wlth regard to ‘
settlng terms of court th1s power remalns w1th the Chref Justice of the Supreme Court who 1s

| the admlnlstratrve head of the unlﬁed Judlcral system S C. Const art. 'V, § 4 “The provrslon -

: 'states 1n pertment part ~ | | | | H

[E]ach county shall be entitled to four weeks of court each year and such terms

therefor shall be provided by the General Assembly. Provided, further that the =
© Chief Justice shall set a term of at least one week in any court of original - . -

Jurlsdlctlon in any county within 51xty days after receipt by him of a resolution of

the county bar. requesting it. The Supreme Court shall make rules govermng the o

admmlstratron of all the courts of the State. ' :

1d.-
In his written motion, Appellant relied on S.C. Code Ann. § 14-5-620, which stafes the
, following" |
3) Orangeburg County - The court of general sessions . for the county of
' Orangeburg shall be held at Orangeburg the second Monday in January, the ﬁrst’l, S
Monday in May and the.second ‘Monday-in September, The term-shall be for. two . L. T
.weeks for the January and September sessions, The term shall be. for three weeks; ool
for the May session: The court of common pleas for the county: of; Orangeburg’f
shall be held at Orangeburg on the. second Monday in"March for three weeks, the. -
first Monday in.June for three weeks; and a three- week term commencrng the first ~

" Monday in October, contmumg for two weeks and then recommencmg on ‘the, -
' fourth Monday and’ contmurng for an’ addltlonal week T (

.— S. C Code Ann § l4 5 620 (2017) Appellant appears to contend that because he was not‘-
1ndlcted and trled in the second week of January, hlS 1ndrctment and subsequent convrctron are =
court that are to be scheduled in each county, wh1ch is the respons1b111ty of the Generalv-

: Assembly . The statute does not limit the ab111ty of the Chref Justrce of the Supreme Court to -

-null and vord However the above vstatute merely provrdes“fora mlnrmum amount' of terms of‘
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ubtless the tr1al Judg ”"took notlcé ) Appellant bears the )



CONCLUSION

qFor all the foregomg ‘rleasons it s, respectfully submltted that the Judgment and .
_' convxctlon of the lower court be afﬁrmed = | | |
e | Respethully sqbrﬁitted,
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