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STATEMENT OF ISSUE ON APPEAL

1.
Whether thé court abused its discretion by qualifying Greenville County Sherriff’s officer.
Dan Keiley as an expert to testify regarding where the contents of appellant’s iPhone where the
data allegedly showed the locations appellant was at on the night of the murder at different t‘imes,
since Kelley deferred to Verizon, and Verizon engineers, regarding the accuracy of the data,
because the court erroneously abdicated its gatekeeﬁing function on reliability of this Rulg ‘702,
SCRE eilidence? | |
| 2.
Whether the court erred by charging the jury the Belcher instruction that “inferred malice
' »m‘a‘y ariée whén the deed is done with a deadly weapon,” ;inc_:e this was a purely circunisfantial Ce
evideﬁce case as to who the shooter was, the state 'aAdmitted’ it had ﬁo theory of a motive for.
_ appéllant to shoot the victims, and where the defense sought to show that a third-party more
: erly was actually the shobter, since the court improperly reasoned the instruction was proper
because there were no lesser-included offense involved, but there was evidence in this case

which “mitigated” against a verdict of murder?



STATEMENT OF THE CASE

Appelian;[ Deshanndon Franks was indicted by the Laurens County Grand Jury for two
counts of murder, and possession of a weapon during the commission of a violent crime. R. 452
— 457. Co-defendant Tevin Hill was arrested on the same charges. Appellant had no prior
criminal record, and Hill would testify against apinellant in exchange for the charges being
dropped. R:254,11. 7;25.

Appellant’s case was called to triél on August 24, 2016, before the Honorable Frank R.
Addy, Jr., and a jury. J. Falkner Wilkes represented appellant.'v Assistaﬁt_soiicitors Warren
Mo;vry and Lance Sheek were the pfosecutors. R. 1. |

On August 28, 2016, the jury found appellant guilty on all three counts. R. 446, 11. 12-22.
J udge. Addy.sentencéd appellant to forty-ﬁve years imprisonment, concurrg:nt. R. 450, 11. 11-14.

This appeal follows.



ARGUMENT
1.

The court abused its discretion by qualifying Greenville County Sherriff’s officer Dan

Kelley as an expert to testify regarding where the contents of appellant’s iPhone where the data

allegedly éhowed the locations appellant was at on the night of the murder at different times,

since Kelley deferred to Verizon, and Verizon engineers, regarding the accuracy of the data,

because the court further erroneously abdicated its gatekeeping function on reliability of this

Rule 702, SCRE evidence

Suppresslon haaring
Pripr to trial, defense counsel Wilkes moved to suppress evidence resulting frecm the
search of appellant’s cell phope. The victims, Nikesha James and .Sarrlmie Leake, were both :
killed ir.lbt‘he late pighl or early morning hours of Janaary 31, 2014. R. 7,ﬁ L.1-9,117. B_oth
't;vicl'ill,xs had been shot. At the 'pre-trial' hearing, Laurens Cdunty S-herriff s‘investigator Ben
Blakmpn said appellant was not a suspect when the police first talked to hlm and Tel/in Hill. R..
6,1.12-11,1. 24. |
Laurens County Sherriff’s Deputy Rakeisha Hill Mobley‘ was a cousin of both apppllant
and Tevin Hill. R. 44,1.7—45,1. 5. Given that they were related, law enforcement had. Deputy |
Hill ask appellant and Tevin Hill “if they _wpuld voluntarily hand over their pell phpnes;’” R. 47,
11. 12-23. Deputy Hill continuously said neither appellant nor Hill were suspects at the time. R.
47,1.24 — 48, 1. 14. Deputy Hill said she explained that although appellant and Tevin Hill were
not suspects, tlley were the last two people known to be with the victims on the night of the

shooting, and the police allegedly wanted to help them “clear their name.” R. 47,1. 19 = 50, 1.



18. Deputy Hill said she eever told appellantl or Hill that they could have their cell phones back.
R. 50, 11. 6-18. B
Investigator Keith Mclntosh festiﬁed that appellant and Tevin Hill were not suspects at
the time their cell phones were taken, but he acknowledged the police wanted the cell phonee to
“gather enough infofmation [where] you can tell cell phone texts or calls that were ma&e or GPS
coordinates of where the phone was at. If they made a phone call any time durihgthe evehing
hours, morning 'hoers.” Mclntosh said the polvice already had the cell phene from the victim,
Nikesha James. R. 52, 1. 20 - 53, 1. 20. | |
| MCIntesh said although appellant was not a suspéct, they were going to do a cell i:\hon'e
“dgmp” on the phone “to obtain that information from the cell i)hene.” Mclntosh sajd he W_ent to

the home of Magistrate Tucker on Saturday, February 1, 2014, to get her signature on a search

warrant. R. 54, 11’. 8-12. However Mclntosh admitted that a search warrant was never served on

- Verizon, and he cited “exigent circumstances” for the “business records” of Verizon as to

' appellant even though the victims were dead and not missing. R.‘65, 1.5-67,1.7.

Defense counsel Wilkes argued that appellant was clearly a suspect and his cousin,

Deputy Hill, telling him she wanted to help “clear their name” was a lie, and that appellant’s cell

phone was seized. R. 69,1.19-71,1. 6. Wilkes further ~argued that although the police obtained

a photograph off of appellant’s cell phone they wanted to use against him that the Verizon

materials “would be the basis of their expert testimony . . . The expert testimony, if I’'m not

mistaken, comes from the Verizon recotds. Those records were obtained without a search

warrant. They were obtained by just asking for them.” R. 71, 11. 17-25.
Counsel acknowledged that McIntosh said he got a search warrant “to go ahead and

dump the information” from appellant’s cell phone, but the solicitor maintained the Verizon



records were merely “business record.” Defense cc_)uns.el Wilkes took strong exception to
“Business records is not a magical term. Hospital records are business records. You have
privacy interest in those.” Counsel argued that appellant was indeed a suspect at the time he was
tricked into turning over his cell phone to his cousin, Deputy Hill. R. 74, 11. 9-25.

The judge observed that he was not sure a séarch warrant was even necessary, given that
the phone.waé turned ovér by appeilant. The Jjudge said he considered this “more as a consent
search type” and he denied defense counsel’s motion to suppress the contents of appellant’s cell
phone. R.75,1.1-77,1.1.° |

| As will.be seen i_nfil.,. defense coﬁnsel would vehemently object to Greenville Sherriff’s
Investigator Dan Kelley beiné ruled to be an ‘expert to give testimony about appellant’s Verizon
cell phvone in ;the abséilce of any Verizoé witness or expeft, parﬁcularly where Kelley admitted a
\-/erizon-‘ expert or Verizon engineer was necessary to answer defens¢ questions about the cell
phone data that the solicitbr would argue in closing was critical corroborating evidence of
appellant’s whereabouts on the night of the shooting. |
| The solicitor, in his opening argument, said that Nikesha James was the niece of Sa:m_mie'
Leake, who was also called “Darryl.” James and Leake were sharing a mobile home in the Cross
-Hill area of Laurens County on January 31, 2014. The solicitor sqid the police conciuded "
appellant shot both of them, although the solicitor said the state did not have any idea why
appellant would have shot them. R. 81, 1. 13 - 82, 1. 6. The solicitor also maintained that
appellant tried to have co-defendant Tevin Hill set up a false alibi that they were “at the victim’s
trailer earlier on, but he had gone to Greenville and was drinking in Greenville.” R. 87, 1. 14 —

88, 1. 10.



Atrayel Williams testified that James was one of her best friends. She knew Leake_, and
she called him “Dab.” Williams said she spoke with James on the phone all the time and went to
her mobile home. “We was always together basically.”‘ She last lalked to James en January 30,
2014 at about nine p.m. R.93,1. 11 - 94,1, 18.

- Williams went by lhe home where Jarries.and Leake lived at about 10:30 a.m. on the
morning of January 31, 2014. She went with her friend Laquesha Currenton. Williams recalled
Currenton(knocked on the door but the door was unlocked and Currenton went inside. “But

Darryl’s body was right there, you know. She couldn’t -- I don’t think she could open enough to

get in.” Williams called 911. R. 97, 11. 2-19. The bodies of both James and Leake were found - - )

. inside the house, shot to death. R. 98,1.4-100, L 21
On cross- exammation Williams said she. talked to James every day, and she said James
did not have a boyfriend at the time of the shooting." R. 101, 11. 5-16.

' However, Laquesha Currenton testiﬁed James “Was'tall(ing'to a guy from Laurens” and
she believed ‘that James was in an intimate relatiorisliip with this person. She did not know if
J ames was invol\}ed with any other men. R. 108, 11. 3-19. Curreiltoh said she woulcl not describe :
the man in the relationship or the men as “a boyfriend.” R. 108, 1. 3-5. Although the defense

-was later prohibited frem pursuing a third party guilt defense during the state’s ca'se,it labelled
James Morgan Hill as the obsessive stalker of J ames who should havve been investigated in this

shooting.



SLED agent Mindy Corley testified there was a sign of a struggle inside Fhe mobile home
and that a drug pipe was found. R. 124,1.1-131,1. 1.1 |

Lavashtia Pulley teétiﬁed she saw appellant on the night of the shooting at Washes Club,
or “liquor house,” as it was later described, at about ten'o’clock on the night of the ishooting. R
182,1.2-183,1. 7. She déscribgd appellant as being “pumped, amped; whatever.” R. 183, 1L. 8-.
12. |

Pulley s;aid appellant was wearing a tan.hunting suit and that he was carrying a gun.
‘Pulley claimed appellant said “you ain’t got to worry. It’s a Ruger. It’s on safety . ..” R. 183, 1.
.22-184,1:13; R. 184,1. 18 — 1>85, 1. 14.

Miltbri Grant lived threé mobile homes down from James and Leake. Grant testified on
,Ja_.muary -31‘,7'20.14, he was awakened by the sound of a brown Ford whose Bri'ght lights flashed |
into his mbbilé home. "Grant said about three a.m. he héard gunéhots. He 1;)6ked ;)utside, and
- hes saw somebody come to the front door of James’ mobile home, turn the porch light off, and .
close thé door. Grant said this person “had éomet.hing,‘bro;zvn on.” R. 204; 1 16 — 207, 1. 16.
Grant said he did not think he could recognize the clothing'if he saw it again because “they was ‘

- too far off.” R. 207, 11. 17-21. (emphasis added).

Tevin Hﬂl testiﬁed agaiﬁst appellant; He admitted the charges against him wéuld bé o
‘ dropped if the prosecution Believed he told “the truth.” Hill testified that he and appellant, about
eight o’clock on January 30, 2014, went to the Washes Liquor House in Moﬁntville. R. 212, 11

11-24. Hill said appellant was weariﬁg “a brown jumpsuit, overalls.” R. 214, 11. 21-22.

1 The pathologist, Dr. James Fulcher, testified that James died as a result of a gunshot to the
chest and Leake died from two gunshots to the head. The gun was never recovered, and the state
speculated that the murder weapon was a nine millimeter handgun. R. 151, 1. 14 — 155, 1. 21; R.
163,1. 10 - 164,1. 9. Ira Parnell, the SLED firearms expert said although a gun was never found, -
he determined from the cartridges that they were fired by the same gun. R. 164, 11. 1-9.
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They then went to the mqbile home where Jame_:s lived because “It’s just a hangout where
people be at.” R. 215, 1l. 20-23. Hill said that James, Leake, and Tamia Kinard and hér baby
were present when they arrived. Hill maintained that he gave Kinard and her baby a ride home
eventually that early morniﬁg in his car. R. 216, l.1-219,1 12.

- Hill’s story was he then went to his grandmother’s houée after dropping off Kinard,
watched television, and fixed himself something to eat at his grandmother’s house. R. 219" 1.4 -
£ 220,1.9.

Hill claimed that appellant called him about two or thr.ee‘,o’.clock in the morning, and
asked him to come outside. Hill maintained appellant was walking up the road from James’
" trailer When_.he' stepped outside, and Hill élaimed: “He .[appellant] Was just I.ike shaky a little bit,
you know._ 'NQt normal though.” Hill rﬁaintained appellant told him “stuff went bad -- it went
bad. He said like it went bad.” R. 221, 1. 13222, 1.7

Hill maintained appellant never told him what héppene;d, and alleged that appellant said
He “had.some females up the road er in Greenville.” Hill éaid as he drove, and when they were
“[a]lmost to-Fountain Inn he sai(i we’ré vgloing to Dreek Scurry’s house [in Fountain Inn].” R.
222, 11. 19-25. |

Scurry was Hill’s cousin, and Hill thought he tried to call Scurry that morning but he was
not sure. Hill said he and appellant slept at Scurry’s house that night, and when they got up the
next momiﬁg, Scurry had already gone to work. The men went:back to‘Cross' Hill, and Hill said
he went to sleep. He awoke when he heard police sirens, and saw law enforcement going to the
James mobile home. R.222,1. 8 -226, . 20. Hill went outside and he said he called his brother
from there. His brothe'r'allegedly told him he “needed to just tell the police that I was down

there that night and when I left they was well and healthy.” R. 227, 11. 13-24.



Hill acknowledged his cousin, Deputy Rakeisha Hill, telephoned him and told him to
_contact appellant so he would come to the crime scene. Hill claimed appellant wanted him to tell
a “story” that after Hill dropped Kinard off that night he drove appellant out of the Cross Hill
area. R. 230, 11. 5-16. The following occurred between the solicitor and Hill:
Q. So he’s wanting you to tell the police that you had dropped
: Mia off. He stopped you. Y’all went directly to Greenville
and stayed up there until you came back to Rodrigus
Scurry’s house. Is that right?
A. No. He want to tell when we got to -- we went to Dreek
Scurry’s house, stayed there, and came back-down to Cross

Hill in the morning. ’

Q.  But he wanted you to tell the police thatlyou‘had gone to
Greenville; is that correct?

A. - V' Yeah.
Q. Was that true?
A}.. No. No, éir.
R.230,1. 17-231, 1. 3.'
Hill admitted ile was charged with two counts of murder, attempted armed robbery, but |
' that his cooperation with the state would allon the charges to “come off my record.” R. 234, 1l.
7-25.
" The Cell Ph(;he Dump and Verizon Data
Laurens County Sherﬁff’ s Investigator Bryant Cheek used to coach Tevin Hill in AAU
baske‘;ball. R. 249,116 - 25.2,‘1. 24. Cheek said he joked with Hill that it was good to see him
when they were at the crime scene the day after the shooting, and “I said I hope you didn’t have

anything to do with this situation down here, and I remember that.” R. 252, 11. 18-24.



Deputy Rakejsha Hill testified that her cousins, appellant and Tavin Hill, both gave her
their. cell phones. R. 278, 1. 19 — 279, 1. 19. Hill said she immediately gave the cell phones to
Lieutenant Mclntosh. R. 280, 11. 10;17.

Keith Mclntosh then testified that he was a lieutenant with the criminal investigation
division in Laurens County. MclIntosh got the cell phones from Deputy Rakeisha Hill Mobl¢y.
Defense counsel rénewed his objection when the state went to‘introduce the céll phones, whiéh '
were admitted over his objéction. R.303,1.1- 304; 1. 6.

‘Mclntosh said the police obtainéd a search warrant the following morning, a Saturday, .
whén they went to Judge Tucker’s house. Mclntosh said fhey planned to do “a phone dump” at
SLED. This meant they would plug the ‘ce.ll phone intp their equipment “and they can extract all |
the informatioﬁ from that cell phone. Whether it’s been deleted or not deleted. All
in-com.ing and outgoing calls, text messages, images, even videos or things‘ like that. All
‘thavt.” (émphasis added). o .‘

' Mc;I'ntoshpoted that the cell phone provider for appellanf Waé Verizon. Mclntosh stated
that he ‘was looking fof cell pﬁoné tower locations where a call was made, V\;hat‘ ceil tower it hit
.off_ of, and this type of information. Mclntosh confirmed that the cell phone carrier, here
Veriion Wiréless, was the only one that could proVid_e this information. When the state went to
introduce .the Veriz.C)n records, Stéte’s Exhib{it 34, defehée counsel reneWed his objection. The

objection was again overruled. R. 306, 1. 11 - 307, 1. 2.
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Mclntosh related that the police transferred the Verizon records onto a CD-ROM disc. R.

30.6, 11. 2-15. The police wanted to “plot locations of the cell phone.” R. 308, IL. 5»—17.2
The followihg day, Bryant Cheek was recalled to testify about the cell phoﬁe records.
Bry.antmtéstiﬁed that a search warrant for appellant’s cell phone was obtained February 1, 2014,
and that the “cell phone dlimp” occurred‘ that same day. Cheek said in appellant’s statement to
the police “he claimed he was in Greenville” on part of the night. R. 322, 1.8 —323,1. 10. As
far as the police not invéstigating James Morgah Hill vin the manner they did appellant, the
solicitof blurted out before the jufy that Jafnés’ Hili did nbt. have a cell phone to give the police.
'_Appellant’js subsequent mistrial motién f(;r the solicitor bluﬁing out this alleged fact was déﬁied.
~R. 325, 1L 1;6. Appellant later was allowed to question a state’s witness again about the lack of
_ 'vinveAstigation.of James Morgan Hill. |
| The alleged expert |
Greenville County. investig_afor Dan’ Kelleyi testified that while working in law
énforcemcnt-ﬁe noticed llaw énfor’cemen‘t‘v.vas having to‘investiga‘fevmore cell phone ;:alIs. Kelley
testified he bécame interested in. Geoime software, and that he had worked on about fifty cases
involvjng it. He had been declared an expert in this technology and call records translations. inv
that same circﬁit as this case on é prior occasién. R. 353, 1. 15 - 354, 1. 23. When Kelley was
:asked about the reliability of the Geoime softWare,-he dodged the qﬁes;[ion, stating only: “I can

testify of the use of the software and the data that it translates.” R. 356, 1l. 10-16. The solicitor

2 An issue arose about the information involved in statements of James Hill and Sonny Hill.
Defense counsel Wilkes argued unsuccessfully that this was admissible evidence of third party
guilt of James Morgan Hill, because it showed he was a stalker of James and he had reason to
~ kill her. R. 315, 1. 15 — 320, L. 5. The judge noted there were hearsay problems in what the
decedent James said about James Morgan Hill being “a stalker.” The judge said that he would
deal further with the situation if James Morgan Hill testified. Hill did not testify. R.319,1. 17 —
320, 1. 5. The jury later heard a limited version about James Morgan Hill being in James’ life.
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asked the judge to declare Kelley an expert “in this area.” Defense counsel Wilkes wanted to
voir dire Kelley on the reliability of the evidence under Rule 702 before any decision was made.
R. 358, I1. 20-24.

On questioning by the defense, Kelley said the solicitor’s ofﬁce gave him the Verizon
records on a CD “and it came in as an Excel document.” R. 359, 11. 9-25. Keley described the
data as “the ping is showing basically their best estimate of where the handset is at the time
that phone was talking in communication with the tower” R. 360, 11. 12-25. (emphasis added).

Kelley said he was not testifying on behalf of the phone company or Verizon. The
following occurred on cross-examination of Kelley:

Q. How do you know what accuracy that data represents?

A.  It's up to the phone company. They're the -ones that -- the
engineers can testify to that. But they have that information
in a high confidence, a medium confidence or a low
confidence, That's one of the.columns that they give you.

Q.  But as you say, that's - the reliability of that data as far as
how accurately it's retrieved, stored, translated, maintained,
sent to you, that's something for an expert from Verizon to -
testify to, correct?

A. Only to the accuracy of the tower and the data there. The

- data is from their billing, and then anybody that has a cell
phone knows they're very accurate about their billing.

Q.  Well, you agree that RTT data that you're relying on in part

“here is not specifically location data according to Verizon?

It's billing data?

A. But it does have location data in there as far as where
the handset is at the time the call was made.

Q. But you can’t testify to the accuracy of it?
A. No, sir.

Mr. Wilkes: That’s all I have, Your Honor.

12



R. 361, II. 5-25.
The judge asked Kelley how he became educated ivn GeoTime. Kelley told.the judge he
was on a trip to San Diego for the sheriff’s department; and the company had a booth at a
conference. He said he talked to some people about GeoTime and “watched some of their
seminars.” R. 362, 1. 24 —363, 1. 25. |
Defeﬁse counsel Wilkes told the judge hisvargumént was not as much with Geoime as it
| Was With the data that is fed into Geoime. He'noted it §vas clear that ihe record needed “the
testimony of Vefizon’s expert as to how accurate it is.” | The court needed to know the peer
review of this data, how it was colleéted, stored, and transferred to the solicitor’s office so that it
could be ‘determined whether it was credible and accurate. Wilkes ar_gﬁed the state had the .
burden of establishing reliability under present law, and that there was nbt a Verizon expert .tQ »
testify as vt‘o its aécurac_y. |
| The judge_obsgrved that he was inclined, given the objection, to qualify Kelley és an
. expert “in the field éf using this technology, as well as call records_ and translation tools. So I -
.will qualify him as an expért in this paftiéular ﬁeid.” The judge told defense counsel Wilkes that
his objeétion ‘;goes to the weight as opbbéed to the admissibility éf testimony.” Defense counsel
;,'immedia‘tely noted there was a case holding that was not acceptable any longer to invoke‘ that
' phfase “gées to the weight and not the admissibility” to justify the admission of evidence that
was not proven reliable. The judge immediately understood this further objection, he told
couris¢1 he was citing State v. White, 382 SC 265, 676 S.E.2d 684 (2009), and Rule 702, SCRE
on the reliability of the evidence. Defense counsel stated his continuing objection to Kelley

being qualified as an expert, and his opinion evidence on reliability grounds. R. 365, 1. 10 - 367, -

13



1. 18. The judge overruled the objection, and Kelley then claimed to the jury that the information

was “reliable.” R. 368, 11. 15-18.

~

Kelley said on direct examination that the evidence revealed appellant’s cell phone was
in Cross Hill and Fountain Inn, but it was never in Greenville on the night in question. R. 374, I.
8§-377,1.5. |

On cross-examination, Keiley admitted that the points on the map he was saying the cell
phones were was “an estimation.” Kelley acknowledged how big an estimation of the area |
“depends on the tower.” The following occurred on cross-examination of Kelley:

Q. The tower in particular that we're talking about. Pick one of
* the ones he just asked you about.

A. You would have to get a Verizon engineer to talk about how
Jar and what wattage that tower is. 1 can give you an
example of what I spoke with the Verizon rep and what
they told me how that relates to the strength of a tower. A
tower in Greenville, South Carolina on top of a big-tall

- building doesn't have to have very many watts or very
strong power to get out and reach a lot of people, because
there's a lot of people right there. But if you move further
out in a more rural area and you have a larger area to cover,
‘the tower has to have more power, so the phone can hit
further away.

Q. So as you said, we would need a Verizon expert to tell us

about the particular tower to give us a better feel for the

. exact accuracy of your pinpoint, right? In other words
your pmpoznt is an estimation?

A. Correct. That’s Verizon’s best estimate.

Q. Okay. And so, can you tell me what you believe, when you
put a pinpoint somewhere, what you think the radius is?

A. I couldn’t tell you.

Q. So by putting a pinpoint, you can’t tell me the accuracy of
that p1npo1nt‘7
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A. Down to the foot, no?

Q. Down to the yard? Down to the -- how -- I mean, how far?
What’s the radius?

A. There is no -- I can't tell you the exact radius. You'll have
to get a Verizon expert or an engineer to speak to that
matter. But what | can tell you is, is that those -- it is hitting
a tower in that area and it showing the best estimate of
where that handset is at the time that call was made or that
time it was talking to the tower. That's all that it will speak

to.
Q. : So, in other words, the phone was pinging in Cross Hill.
We know that? -
A Yeah, that’s correct. It’s not pinging in Greenville until
4:04.

Mr. Wilkes:  Very good. No further questions.
| REDIRECT EXAMINATION
BY MR. MOWRY:
Q. | Actﬁally, it’s not ever pinging in Greenville, is it?
Not any'where in the city. ANo, Sir.
It’s pinging in Fountain Inn --

Correct.

SIS

-- is that right, which straddles Greenville and Laurens -
Counties? ‘

A. Correct.
R.379,1.2-380,1. 23.
Kelley stated and admitted he could not vouch for the radius or accuracy of the

information he was giving his “expert” opinion about. He claimed in some regards that Verizon

Wireless had high confidence in some of the evidence. R. 380, 1.24 —381, 1. 18.
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In his closing argument, the solicitor harped on Kelley’s testimony about the cell phone
evidence that the soliéitor said proved if the state was wrong in accuéing appellant of the murder
“would be the colossal bad coincidence of all history.” The cell phone evidence, the solicitor
strongly urged what Tevin Hill said happened. R. 400, 1. 5—403, 1. 21. |
Discussion | |

Defense éounsel corréptly objected to the court qualifying Investigator. Kelley as an
expert so that he could give his opinion testimony about the information apd data on appellant’s
cell phone. Kelley admitted he could not speak or vouch for the reliability. of the Verizon
Wireless data, and several times told defense counsel that a Verizon Wireless engineer w;)uld be
needed to. answer his basic questions on accuracy and reliability. These were questions
«régarding:a'ppellant’s cell phone, and what Kelliey was opining this evidence revealed from

.appvellant’s cell phone.

Ifl.State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009), our Supreme Court considere_d
" Rule 702, SCRE, as it related to expert testimony involving dog tracking evidence. Unlike the

dog handler in State v. White, defense counsel here certainly did not concede the qualifications

of the proposed expert, and instead strongly attacked Kelley’s qualifications pursuant to Rule
702, SCRE, to testify about the cell phone evidence in this case. As in White, appellant strongly
contends that the trial court here failed in its gatekeeping role to vet the reliability of Kelley’s

cell phone evidéncc, thus leaving the jury to speculate about the reliability of the evidence. Our

Supreme Court noted in State v. White that Rule 702, SCRE, imposes on the trial court an

affirmative and meaningful gatekeeping duty.

Further, the Supreme Court in State v. White overruled State v. Morgan, 326 S.C. 503,

485 S.E.2d 112 (Ct.App. 1997), to the extent it supported the then-familiar tenet of evidence law
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that a continuing challenge to evidence only goes to “its weight, not admissibility.” Yet, that
was ultimately the trial court’s ruling here, that the defense’s well-founded challenge to the
reliability of this scientific evidence went to its “weight and not its admissibility,” and that
‘coun;el.could cross-examine on the defects of the evidence. The judge had a gatekeeping
function to ensure the qualifications of the alleged “expert,” and reliability of the evidence before
admitting it, and respectﬁilly, he failed in that gatekeeping duty in this case to appellant’s |

considerable detriment.

Fnrther, under State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999), the apparent total
lack ef peer review of this eQidenee, the fact Kelley could not and would not testify as a Verizon
representétive or expvert‘ that the evidencevwas reliable rnade this evidence lnaclmissible through
- 'Kellyl On questions from defense counsel about the data from appellant’s cell phone Kelley

'c-'laimed supported his opinions, Kelley several times‘deferred and stated that a Verizon expert or
| Verizon engineer would be needed to answer the question. Yet, there ;zvas absolutely no Verizon
witness present to testify in Athi's'case. :

The cell phone evidence, and opinion testimony was not admissible through investigator

Kelley and it should have been excluded under State v. White, supra, Watson v. Ford Motor

Company, 389 S.C. 434, 699 S.E.2d 169 (2010), and State v. Council, 335 S.C. 1, 515 S.E.2d
508 (1999). | | |

The admission o.f expert testimony is governed by Rule 702, SCRE, which provides, “If
scientific, technical, or other specialized knowledge will assist the trier of fact to understand the
evidence or to deterlnine a fact in issue, a witness qualified as an eXpert by knowledge, skill,

experience, training, or education, may testify thereto in the form of an opinion or otherwise.”
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Importantly, it must be remémbered that our Supreme Court has stressed that qualifying a
witness as an “expert” allows him or her to testify with the aura, force ‘or glow of an expert of the
subject mattér.' Kelley was not entitled to that in this case given his own admissions as to his
qualifications, and his referrals to a Verizon expert witness that was not present for this trial --

vfor wﬁatevef reason.' “[A]lthough an expert;s. testimony theoretically is to be given no r_ﬁdre :
Weight by a jury than any other witness, it is an inescépable fact that jurors can have a tendency
to attach more significance to the testimony of experts. The la‘t).elvqf expert should be jealously

guarded by the court and never loosely bandied about.” State v. Kromah, 401 S.C. 340, 358, 737

S.E.2d 490, 499 (2013).

In Watson v. Ford Motor Co., 389 S.C. 434, 445‘, 699 S.E.2d 169, 175 ~(2010), our
Supreme Court held, “Expert evidence is required where a factual issue must be resolved with
scientific, technical, or any other specializéd knoWledge.” The Court emphasized that “expert
testimony receives additional scrutiny relative to other evidentiary decisions. Specifically, in
: "'executirig its gatekeeping duties, the trial court must make three key preliminary ﬁndings which
" are fundamental to Rule 702 before the jury may consider expert testimony.”

. First, the trial court rriust find that the 'subject matter is
beyond the ordinary knowledge of the jury, thus requiring an
expert to explain the matter to the jury. Next, while the expert
need not be a specialist in the particular branch of the field, the:
trial court must find that the proffered expert has indeed acquired

 the requisite knowledge and skill to qualify as an expert in the
particular subject matter. Finally, the trial court must evaluate
the substance of the testimony and determine whether it is
reliable.
Id. at 446, 699 S.E.2d 169, 175 (internal citations omitted) (emphasis added). |
'The Supreme Court concluded that “only after the trial court has found that expert

testimony is necessary to assist the jury in resolving factual questions, the expert is qualified in
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the particular area, and the testimony is reliable, may the trial court admit the evidence and

" permit the jury to assign it such weight as it deems appropriate.” Id. at 447-447, 699 S.E.2d at

175. (emphasis added).

In Graves v. CAS Med. Sys., Inc., 401 S.C. 63, 735 S.E.2d 650 (2012), our Supreme
Court Aexclaimed, “It is this final requirement of reliability which is the central feature of the

inquiry.” Graves, 401 S.C. at 74, 735 S.E.2d at 655 (citing State v. White, 382 S.C. 265, 270,

676 S.E.2d 684, 686 (2009)).

“If the proffered testimony is scientific in nature, then the circuit court must determine its

reliability per the factors set forth in [State v. Council, 335 S.C. 1, 515 S.E.2d_ 568 (1999)].”' Id.

- at 74 735 Sv.E.2d at 655 (citing Watson, 389 S.C.. at 449-450, 699 S.E.2d at 177). Under-,_
Council, the court must consider the foll()'\;ving: “(1) the publications and peer’ review of th¢
_technique; (2) prior application of the méthod to the type-of evidence involved in the case; (3)

the quality control procedures used to ensure réliability; and (4) the consistency of the method

with ;ecognized scientific laws and procedures.” Id. (citing Council, 335 S.C. at 19, 515 S.E2d
at 517); - |
“The judge etred here in quaﬁfying Dan Kelley as an expert ‘witness, he thereby
' r’espéct‘fullyva(lso abdicated his duty as a gatekeeper on the reliability of the evidence, ér}d once
Kelley was qualified as an expert he was allowed to give extremely damaging opinion t’esﬁmony
regarding appellant’é cell phone “évidence.” This was highly prejudicial error.

~ The error was far from harmless. | The state ad?nitfed it did not know why appellant
would allegedly kill the two victims in this case,' and no motive appears on tﬁis record. Further,

appellant strbngly challenged Tevin Hill who was essentially “exonerated” for testifying against

appellant, and blaming the murder on him. Tevin Hill appeared to receive very preferential
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treatment in fhis case by testifying for law enforcement where his former AAU basketball coach,
and his cousin, Deputy Hill, were very involved in thé prosecution of this case. Further,
although the defense was very limited, it tri¢d to show the involvement that James Morgan Hill

' might have had as far as third party guilt, where he was a “stalker” of victim James.
The cell phone evidence was used by the solicitor to for him to argue it corroborated the

otherwise questionable testimony of Tevin Hill, which was meant to get Hill out of all legal
trouble, and it did in this murder case.3

Appellant had no prior criminal record and he had no motive for this crime, as the state

acknowledged. Appellant should be given a new trial.

3 This Court can take judicial notice that Tevin Hill is not listed as serving any prison time in
the South Carolina Department of Corrections. See http://public.doc.state.sc.us/scdc-public/.

20




ARGUMENT
2.

The court erred by charging the jury the Belcher instruction that “inferred malice may

arise when the deed is done with a deadly weapon,” since this was a purely circumstantial

evidence case as to who the shooter was, the state admitted it had no theory of a motive for

appellant to shoot the victims, and where the defense sought to show that a thifd-partv was_more

likely actually the shooter, since the court improperly reasoned the instruction was proper -

because there were no lesser-included offense involved, but there was evidence in this case

which “mitigated” against a verdict of murder

Relevant Facts

Defense counsel objected to the court giving:a Belcher? instruction that the usé of a
deadly weapon qc)uld be used by the jury to infer maiice. The judge reasoned that the inferenée
of malice instruction “would be appropriate in this case because there’s b.no evidenc‘e tending to
redﬁce the hofni?:ide to a voluntary or involuntary homicide. R. 410, .22 — 411, 1. 18. The
judge séid he understood the defense objection to the m‘instructi(v)n. R. 410, 1. 22 - 411, 1.
18. | |

Defense counsel correctly argued in cldsing to the jury. that this was a circumstantial

“evidence case and he‘a&empted to point out that law enforcement did not adequately investigate .
Jame.s Morgan Hill as a suspect, where he was the stalker and the father of “Ms. Pulley’s child.
Ms. Pulley is the one that says she saw a pistol earlier that evening .. .” R. 417, L2- 420, 1. 21.
Defense counsel pointed out that Tevin Hill had a lot to gain by blaming the murder on appellant

where he was the co-defendant. R. 417,1.9-422,1. 16.

4 State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009).
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The judge instructed the Jury that “iﬁferred malice may also arise when the degd is done
with a deadfy wéapon. " A deadly weapon is defined under our law as an article, instrument, or
gubstance which is likely to cause death or great bodily harm.” R. 433, 11..‘ 14-25. Defense
counsel again took exception to this jury charge. R.. 439, 11. 4-13. . |

The pathologist tes‘tiﬁed in this case that both victims died as a result of gunshét wouﬁds.
“A pistol, shotgun, rifle . .*” are obviously deadly weapons. R. 433, 11. 22-25.

Discussion

The judge erred by including the State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009),

.instruction»in his charge to the jury.- The judge reasoned becaﬁse Voluﬁtary and involuntary
inanslaughter wefc not lesscr-includéd offenses in this case that the implied malice from the use
of a deadly 'Weapon instruction was proper. However, any evidence that would. “reduce,
‘ mitigate, excuse, or justify the homicide” made the implied malice from the_"" ﬁse of a deadly
~weapon ihs‘truct‘ion' improper.

The jury in this case could have concluded that appéllant Was presénfat the mufder scene
with Tevin Hill but determine that appellant was not the shooter. Appellant did not have gunshot
residue on the clothes he allegedly wore on the night .of the shooting. R. 342, 1. 18 - 345, 1: 19
There was no DNA, fingerprints, or other forensic e:yidence linking appellant to the murder.l R,
339,1.8-342,1. 8 Further, evidence that appellant had a gun, ana that he allegedly told Pulley
it was n‘inbe millimeter "Ruger” on the night of the shooting, and that a nine ﬁqillimeter Ruger was
the murder weapon was spéculation. The murder weapon was never found, and all the stéte’s
witnesses could opine was that the same gun fired the shots that killed both victims.

If appellant was present with another person who shot the victims (Tevin Hill) or knew

who may have shot the victims (James Morgan Hill) but he was not the shooter, that could be
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evidence appellaht was‘ guilty of some other crime with either Hill, but it mitigated or reduced
against a finding of his guilt for murder, even though it was not evidence of voluntary
manslaughter or involunf[ary manslaughter which the judge erroneously found conclusive. R.
296,1.2-298,1. 19; R. 336, 1. 13 — 338, 1. 11. The judge’s reasoning that because voluntary
manslaughter and involuntary manslaughter were not lesser-included offenses to be chafged in
this case, that the jury instruction on impiied malice from the use of é deadly weapon was
therefore proper was erroneoué.,

The state admitted it could not point to a single reason why appellant would kill these two
victimél True enough that Atlhe staté Adid not have to prove moﬁve, but here it admitted it knew of .
.none, did not theorize of one, and none appéared in thié record. A jury instruction that malicé
could be impliéd from appellant having a deadly weapon was consequently vvery prejudicial in-a
case where no motive to kill eédsted, and the evidence was purély circumstant(ial as to whom the
shooter Vwas in this case.

Further, the jury didl h_ot héye .to‘acée'pt the state’s blind acceptance of the story of Tevin
Hill to save himself, nor did it have to ﬁot have to focus on J amesMorgan Hill (the stalker) as a
being the possible shooter bec;ause the judge would not allow the defense to pursue a full third- '
party guilt defense on Jarﬁes Hill being the Astalker, and the shooter. R. 296, 1.2 — 298, 1 19; R.
336,1. 13- 338, 1. 11. - o

The error wés far-from harmless as argued above, and the jury alsb struggled over two
days of deliberations to reach a verdict. R. 439, ~1. 4 - ;146, 1. 22. Appellant shduld be granted a

new trial.
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CONCLUSION

By reason of the foregoing arguments, appellant’s convictions should be reversed, and

this case remanded to the Laurens County Court of General Sessions for.a new trial.

Robert M. Dudek
Chief Appellate Defender

. : ATTORNEY FOR APPELLANT

This 20th day of March, 2018.
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