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(11 !ZI::.N!::> BAl'IK 01 (H!NGHAM ) 
) 
} 

PLAINTIff } 
) 

=VS= ) 
) 

DEBRA KINDER PERSONAL ) 
RCPRl:.SCNTATIVE or THE Et.TATC ) 
or GEORGE WILLIAM BRELSFORD ) 
IV alkJa GEORGE W BRELSFORD ) 
DEBRA KINDER PERSONAL ) 
REPRESENTATIVE OF THe ESTATE ) 
OF PATRICIA M BREt SFORD ) 
DEBRA KINDER INDIVlDUAI L Y ) 
KA Tl-ILEEN BRELSFORD FRENCH ) 
ROB!N BRELSFORD LANDES 1 
MOR I GAGE ELECTRONIC ) 
RCGISTRA TION SYSTEMS INC ) 
MlN# 100039032108093192 AND ) 
WOODSlDE PLAN1 ATION PROPCRTY ) 
OWNERS ASSOCIATION } 

} 
DEFENDANTS } 

------------) 

JUnc...MEN r OF rORFCl OSURC 
AND SALe 
Dcficlenc) Judgment Waived 
Non Jury 
CaseNo 2010 CP 0200172 

A hearIng was ~eld Ma} 26 2010 at 2 30 P M The tes.lmony ,-,as taken which 
IS reported herewith and from the testlmon> and e\ldence 1 find and conclude a<; 
follow~ 

FIND1NG~ OF FACT 
A/Yl<flJ~J 

TlIe LIS Pendens was filed onl-ebruar) 4 2010 
J}/l'IenJeol 

2 The Summons and Complam1 ,-,ere filed 0'1 february 4 2010 

3 Sen ICC \\ as made upon the Defendants named abo\ e as sho .... n by the proofs 
of ~ervILt! filed herem 

4 1he Defendants are all In default as shown hy Affida\-lt filed herem 
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5 The Derendan~andfor all atlornc>s of record \\ere nohficd (lfth~ Bmt dOle 
dod place of the hearing 10 thl smaller 

6 Anordmg to (he atllda\ll filed herem all Ddtndanb Ore In default and thot 
none of The Defendant:. ate JI1 The Mllnar) Sen Ice oflhl) UMed Stales of Aml!Tlca as 
contemplated under The Sen Icemcmber\ (,vII Rehef Act 50 USC Section 50 I et <,eq 

7 For \alue received (lind that on Jul) 2 2004 the Defendant George: W 
Brelsford did deh\er to the Ciltzens Bank of Effingham a certam Clllzen~ Interest only 
Home Eqully Note In wntmg wherem and wheccb} he promised to pay to the order of 
CItizens Bdn!,. of Effingharn the prmclpal sum ofThH1y Thousand and NoflOa Dollar~ 
($30 000 00) together with mterest at the rate of prime plus 1 % on the unpaid balance 
unlllthe mHlunty date of Jul) 15 2009 

g To beller secure the payment ofth~ Clt12tnS Interest Only flome Equity Not~ 
descnbed above tbe Defendant, George W Brelsford made executed and dcll\ ered 10 
Cl\lzcm Bank ofEfimaham 1\ certain real estate first mortgage In \!.ntmg dated July:2 
2004 covenng real property In AIken Count) \\ hlen l~ the same as that deSCribed In the 
COmplalfl( The firs! mortgage was filed on July 6 2004 and rCLorded In REM Book 
3588 at Page 89 office of the RMC for AIken COUnty South Carolina 

9 ThIS first Mortgage constttutes a first mongagc hen OIl the subject property 
subject only to ad valorem or other hens/taxes given Prlont)' by stature 

10 The PlamufflO thIS actIOn IS toe owner and holder or nommee for the owner 
and holder of the Cmzens Interest Only Home EqUity NOle and fir~t Mortgage It IS 

seeking to foreclose 

11 Any nollce reqUired by the (emlS of the first mortgage or by sIdle or federal 
statutes has been gl"cn to the applicable defendant pnor to the commencement of thl~ 
actIon 

12 Payment due on the Cltl2ens Interest Only Home Equity Note has not been 
made as prOVided therein and the Plamtlff, as the holder or nommee for the holder 
thereof has e1e~led to requIre Immediate payment of the entire amount due thereon and 
has placed the CItizens Interest Only Home EqUity Note and first Mortgage In the hands 
of the attorney herem for collection by foreclosure 

13 The sum of $2 {lOO 00 IS a reasonable fcc to allow as aHornc) f\..es for 
PlalOuffs attorney for services perfonned and anticipated to be perfonncd unlll final 
adjudIcatIOn of the w!lhm actiOn under the terms of the CItizens Interest Only Ilomc 
Eqult) Note and first Mo>1gage These sums are h"cwlse reasonable based on the time 
necessarily de\ Oled to representatIOn of the Plamllff durmg the severa! month course of 
these procecdmgs The ser\ Ices of counsel performed for the Plamt ff mcludIng the 
numbel and types of pleadmgs and dOlumcnts p,epared the tncJmbent hablhtle~ and the 
dlfilcul\!e~ 1m ol\,ed In thiS particular case also support the amount awarded The fLes 
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(\\\urd(.d htrcm ate alSll rca~ona\-J1c In light ofthl. fces customanl> uy.ardcd b\ thl~ court 
for slIllllar sen Ices In this locaht) MorcO\ cr tht tlforts of PlulOtlffs coum~1 have had 
Ih\.. benefiCial result of d prompt fonclosure of the mortba~l. Sen Ices antlclpall...d to bl. 
performed unllilinal adjudication contemplates cOlllplcllon ot thIS matter \\ Idlln 0 
reasonable lime and does not mcludL e>.ceptlonal <'Ircum~tances dela) 109 condusJOn 
bc}ond the norma! tIme 

14 After all pd)ments receIved b,) the PJamllffhave been credIted to the subject 
lOan the amount due and owmg an the CltlzenS Interest Ollly Home EqUlt} Note .... Ith 
Inleres( at lhe rate prOVided 10 the Cltt:/:en~ Imerest Onl) Home Lqull) NOH .. and other 
costs and expenses of the "lthlllllC110n tncludmg an allome\ s tee secured b) the fixed 
Rate Note and first Mortl,age IS a~ folfo\\s 

(a) Principal 

(b) Interest from 7/14'09 to 41712010 at 4 25% 

(c) Intcrest from 4/&/20107/6/2010 at 4 2)% 

(d) Costs of collecllon prtor to hcarmg 
(scrllclng filing etc) 

(e) Late Chafge~ 

(f) Attorney s fee (Ed Reddlcl..) 

(g) Attorney s fee 

TO I A L debt ~ecured by Citizens lntercst Only Home 
EqJlt) Lme Note and first MOf\gage mcludmg IOterest 
to date shown 

$2991525 

- $ 107634 

$ 31349 

$ 3527 

$ 60000 

$ 200000 

Intere~l for the penad from the date shown HI (b) above through the date of thIS Judgment 
at abme stated rate 10 be added to the above stated Total Debt to comprtse the amount 
ofthe Judgment debt entered herem and mterest after the date of Judgment at the rare at 
4 25% per annum (pursuant \0 the lenns of Clllzens Imerest Onl) Home fqUlt) Lme 
Note and first Mortgage) on the Judgmenl debt should be added to such judf,'lTlcnt debt 10 
compflse the amount ofPlall111ffs debt secured by the first Mortgage through the date to 
",hlCh such mterest IS computed 

IS Plamtlff lS scclrmg the usual foreclosure ofthe fir~t mortgage and has In (he 
Complaint (or subsequently thereto 10 v.ntlng) express!; walH:d the nght (0 a personal or 
defiCiency judgment 

16 The Defendan\)ctaln1} or m:1\ claml d llen upon or leg,,1 1OtcrC~[ III the 
subject propert) and In the c\ ent there IS a surplus rrom the sale of the subject proper\) 
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::.uch Odr:nd,lnt rna> present an) ~uch hen or kgal Interest :11 <I hearing subsequent to Ihc 
sale In accordance wllh Rule 71(c) South CarolJna Rules 01 lnll Procedure ~ 
f:lcfend4ut tlllB web "CUi .:IT l~g81111{ere3IS ere c31e1l61\~ 

IT IS THERFFORE ORDERED 

17 There I~ due on the C!m~ens Inlcrc~t .8Jf.i EqUity NOle and fir:.1 
Mortgage sct forth In the Complamt the sum of$as loel out In the Fmdmgs of 
Fact supra together with mlerest at the rate provided therem on th~ baldJlce of pnnclpal 
from Ihe date aforc~ald to th~ date hereof 

I g fhe amuunt due In the precedmg paragruph (the FlOal Total Debt as set out 
lfl Ihe Findings of Fact supra) shall accrue mterest al Ihe nolc rate per annum and together 
\\lIh such lntereSt shall conslllute the totdl Judgment debt duc the Plaintiff 

19 The amount of thl. Judbment shull be subject to Increase [0 penni! the PIa mIl f[ 
to recover addlllonal costs commtsslons and expenses not Included In the minimum 
depOSit prevlOUS{y made m comphance \Iolth S C Code ft.nn Sec 14 11 310 (1976) Ie 
may abo Increase to rnclude supplemental compensatlon for anomey s serviCes not 
contemplated by the initial fec award Junsdlctlon over the fce award and [otal debt IS 
reserved to facllIlale the assessment and payment of any such costs and/or supplemental 
I.ompensa!lon Such additional cost~ commISSIons and expenses may be establIshed by 
affidaVit and shall be adJudlcated by the court wIthout further heanng 

20 The Dcfendan~ {table for the aforesaid Judgment debt of the CIllzens 
Interest Only Home Equuy Note and first Mortgage mc!udmg mterest at the rate ofpnme 
plus 1% on the unpaid balance shall on or before the datt: of sale of the propeny 
hereinafter deSCribed pay to the Plamtlff or Plalollifs attomc} the amount of Platnllifs 
debt as afore~ald together With the costs and dIsbursements oftlus action 

21 On default of payment at or before the time herem indicated the mortgaged 
premises descnbed In the Complaint as heremafter set forth shall be sold by the Master 
In EqUity at publIC auctIOn at (he Aiken County COUr1house In (he ell> of Aiken County 
and Stale aforesaId on July 6 2010 at 11 00 A M or on some cOn\emenl sates day 
hereafter (and should the regular day of JudICial sales fall on a legal holtday then and H1 
such event the sales day shall be on the next busl'less day succcecmg sUI.h hohda~} on 
the followmg terms that IS to say 

a For cash The Master In Equll} WIll reqUire a depOSit of 5% on the amount of 
the bid (1O cash or eqUIvalent) by no later than I 00 P m on the day of the sale to be 
applied to purcha~e pnce If compilance IS made but In Ihe event complJance IS nol made 
the depOSit ma) be torfcIted \-\lthout fUl1her heanng and 1pphed first to COS[S of the 
a,-Uon and then 10 plamufl s debt Should the ~uccessful bIdder at the rcgularl) cunducted 

4 
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sole fat I or refuse 10 ellher mahe the reqUIred dcposJ\ al tInlC of bid or compl) with thL 

<llher terms of thc bId v. JlhlO 20 da} s then the prope(1) mal be re sold on the same tcrms 
and comhuons on the S<lmc or SOme subscqucm C;ale~ Da) but at the ml-. o! the 
defaulttnb blddt!r 

b Imert.st on the balancL of the bid shall be paId through the da) 01 compltance 
at the rate of pnme plus) OD% on the unpaId balancL 

c The Sale shall be subject to tllXcs Bnd a~sessm~nts eXIsltng easement and 
restm.ltons and easements and rcstnctlon!> of record and anI other ~cntor encumbrances 

d Purchaser to pal for any statutory commISSIon on ~ale from the proceeds of the 
final bId amount 

e Purchaser to pay for det!d preparatton costs of recordIng the deed and 
<;atrslactlOn or mortgage and transfer taxes on the deed 

f Purchaser ~hall be en1Jtled to possessIon of the premIses only after the 
Purchaser [Lily comphes WJth the bHI amount and a deed IS Issued by the Coun 

22 A personal or de!Jclency Judgment haVIng been .... alvcd the blddmg v, III not 
Tematn open dfler the date of sale and complIance WIth the bid ma} be made Immedlatel) 

23 Plarnuff may waIve any of liS nghls rncludrng Its Tight to a deficIency 
Judgment In accordance ""nh Rule 71 South Carolrna Rules of em I Procedure prror co 
snle 

24 The Master In Eqully WIlt by advenlsement accordIng to law gIve notlce of 
the tIme and place of such sale and the [crms thereor and WII! execute to the purchaser 
or purchasers a deed to the premises sold The Plaintiff or any other party to thIS actIon 
may become a purchaser at such sale and If upon such sale bemg made the purchaser 
or purchasers should fall to comply wIUt the terms thereof within 20 days after date of 
~a1e then [he Master In Equity may ad"eI1lse the said prcmlses for sale on the next or 
some other subsequent sales day at the rISk of the highest bIdder and so from tIme to time 
therenfter until a full comphance shall be secured 

25 [n the event an agent of PlaintIff does not appear at the time of sale the 
\vlthm propCl1y shall be wHhdrawn from sale and sold at the next avaIlable sales date 
upon Ire same terms and conditions as ~et forth m thIS Judgment of Foreclosure and Sale 
or such terms as may be set forth In a supplemental order 

26 If Platnltff be the successful bIdder at the saId sale for a ,um not e\.ceedHl!, 
the amount of costs, expenses and the mdehtedness of Plamtlffln full PlaintIff may pal 
to Ihe Master Il1 I qult} only the .lffiOunt of the costs and expGnses credltmg the balance of 
the bId on Plaintiff's Indebtedness 

5 
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27 The Mosler III Lqull) \1111 appl) the proc.:eds Drthe sate.. as follm\~ 

I- IRSl 10 thL pa~ mLnl ollne amount of thL coSlS and cxpcn~es of (hl~ dctlon 
Inducilng an) GuardIan ad Lnclll f~~ or lces of attomc}S appointed under Order of Court 

NFXT fo the pd\mCnt to the PlarnlItf or Plumtrffs :momc) ofth~ amount 01 
Plamtlff s debt ,md mlen.5t (lIldudJn~ atlome) fee~) or so much thereof a~ thl. purehas~ 
monc) \1 III Pd) on the S3mc 

NEXT An} surplu~ should be held pendmg \urthcr Order of this Court 

28 1n the event the successful bidder IS other Ihan (he Defendant rn pos~esslon 
herem the Shenff of Aiken Count) IS ordered and olreclcd to eject and remo\ c from the 
premlscs the ol"cupanl oftlle propert) sold togetlH:rwlth all personal property localed 
thereon and put Ihe sucLt!ssful bidder or hiS assigns In full qUiet and peaceable 
possession of said premises Without delay and \0 keep ~ald succ~ssful bIdder or hiS 
assigns III such peaceable posscs>lon 

29 In the event the successful bIdder IS other than the Defendants In possessIon 
herem and the occupants ha\ e voluntanly vacated the premIses or ha"\e been ejected from 
the premIses leaVing fumlshlllgs fixtures and Hcms not SUbJc!CIIO the Plarntlft s 
Mortgage III saId premIses the Purchaser IS authOrized to remove therefrom all 
furnlshmgs fixtures and Items not subject to ,he Iren of the Plarnl!ff's Vlortgage which 
persona} propen} bemg deemed abandoned shall be removed b) the Purch<lSer or lIs 
agents from (he subject propcny by placrng said personal property 0' the public street or 
highway or b) any O!her means 

30 The Defendant named herem and all persons whosoe\er clalmm!, under 
DefendanllS forever barred and foreclosed or all flbht lltlc Interest equlty of redempllon 
or hen In the saId mortgages premIses so sold or any part thereof 

31 In accordant-c ~ IIh Rule 77( d) SeRe? the Cler!. of COUi1 shall serve a 
n01\ce of entry arthls Judgment of Foreclosure upon all parties not III default for faIlure 
to appear herem 

32 The deed of conveyance made pursuant 10 said sale shall contain the names of 
only the firs! named Plalnllffand the first ndII1ed Defendant and the Defendant who v. as 
the titleholder of the mortgaged property al the Hme of the fillng of the notice of 
pendency oflhe \Ilthln action and the name oflhe grantee and the RMC for Aiken 
County IS authonzed to omit from the mdlces pertalfltng to such come)ance the namts of 
all pai1les nol contained In said deed 

33 The undersl&lled ..,.111 retllll1 Junsdll.tlon to do aJl necessary ael; inCident \0 
{illS foredosure IOcludmg but nol limlted to the Issuance of a Wm of ASSI~\a1ce 

34 The fo!lo\\mg IS a desrrlptlon of the p emlses herem 0 dered to be sold 

6 
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ALL I hat ccrtdm piece parcel or 101 01 land \\ Hh Improvements lh~r<.On 
situale I)Jng and belllg In th~ (1\\ Limits 01 AIken 10 the Count) of AIken 
Siale of Soulh Carolrna hetnh knu\\n and designal<.d as Unit D 3, Club 
Villas at Wooll~lde as sho,\n on a plat pn:Pdred for l3arbara B Filson by 
Tnpp Land SUr\cymg Inc RL" doted October 25 1995 and recorded 
No\ember 2 1995 m Plat Book. 34 at Page 128 2 records oC Ihe RMC for 
AIken County South Carohna Rctcrence bemg made to SRld plat for d 

more complete descnptlOn as to the metes lind bounds thereof 

THIS being the same propert) conveyed to ueoche W Brelsford by deed of 
Barbara B flbon dated March 16 1999 and rel.Ordcd March 18 1999 In 

TIIIL Book 1861 at Pa1:,c 239 records of the RMC for AIken Count} Soulh 
Carohna 

TlVISH 107 12 09 009 

Aiken South Carolina 

.lune .-JL 2010 

~~ 
Robert A Smoak Jr, 
Master In EqLllY for AIken County 
South Carolina 

7 
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1 

STATE or ~ou I H CARor rNA 

COUNTY or AIKFN 

Cltw::n~ Dunk Of Hlmgham 

Plainuff/s 

Vs 

Debra Kmder, Per~onal RepresentatIve of 
The estate of George Wilham Brelsford IV 
a1Wa George W Breh)ford, Debra Klnder 
Personal Representative of the Estate of 
PatncI8 M Brelsford Debra Klnder 
rndlvldually Kathleen Brelsford rrench 
Robm Brel~ford Landes Mortgage 
Electronrc RegistratIon Systems Inc 
MIN# 100039032108093192 and 
Woodside PlantatIOn Property Owners 
AsSOciatIOn 

Dc fc nd anUs 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN Tile COURT Or (OMMON PI I:.A~ 

CASJ.<. NO 2010 CP-02 00172 

ORDI:R DI<)POC:;ING or 
SURPLUS FUNDS 

Pursuant to a Judgment of Foreclosure and Sale [11 the wlthm case ddted June 15 2010 and 

after due ad"ertlsemcnt accordmg to law the undersigned sold the real estate wruch secured the 

subject loan on July 6 2010 to the hIghest bldd<..r a non party to the BettOn "..fter deductlr)g the 

amounts due 10 the lender and to the CQurt a !>urplus remains m the runount of $79 405 25 

The dISpoSition of surplus funds result.Ing from foreclosure sales tS governed by Rule 71 (c) 

of the South Carolma Rules of C,VIl Procedure which provides Inter alia the followmg (a)ny 

party to the actlOn or any person who had a hen on the mortgaged prem1ses at the tIme (If the sale 

upon filing with the master or other officer conductmg the sale a claim of enlltlement to the surplus 

!WlQ may have a hearing to deteonme suc.h enllllement (t)he claIm must conlam the name of the 

clalmmt the nature of the c1aun the date he claim arose, and a calculatlon of the amount 
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STATBOI SOlIllI CIIROU\!\ 
COUNTY OF AJKr'l 
I La <f<llll'd C1cnt Qf Ccuct 0{ Ct.mmoa PI 
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DEC 07 2010 
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cllumed SAC Home Lonn ::,ervlclog L P flVn Counlrywldt. Home I Olln ::'ervlcang L P 

succes~or In Interests to Mortgage Clectrofll<- RCblSlr"'tlon ~ystems fnc MIN 

#100039032108093192 filed a timely claim an the form prescnbed by the Rule In the amount of 

$144 15794 

Th<.. Court held a heanng concemlllg the ..surplus On O<.-!obt;:r 28 2010 at which counsel for 

the chullUUlt appeared as did counsel fOT sl!vcral of the defendants 0PpOSln6 the claun 

The claimant was nol u party to thiS foreclo~\Jrc achOr! although Its predecessor In Interest 

Mortgage Clectronlc Reglstrallon Systems Inc etc (hereafter MERS) was MERS was duly 

served with the Amended Summons and Complaint herem but did not respond and was held to be 

In defaul 10 the Judgment of Foreclosure and Sale The amended complaint allegcd thaI the 

mortgage held by thIS defendant was JUnior to the mortgage bemg foreclosed herem 

A5; requm:d by Rule 71 (c) the venfied c\rum subrmued by the dalmanl Slates the date Ihe 

claim arose which IS represented to be January I 2010 Date of Default As further required by 

Ihe rule concernmg the nature of the claim the c1aHn slates that the subject mortgage was assIgned 

\0 the claImant herem by assIgnment recorded Augusl20 2010 In Book 4320 at Page 1877 (which 

may be found 10 he Office of the R !l-1 C for AIken County) Trus document bemg relevant to the 

lssue at hand and bemg of public record the Court has exammed =e and finds that the date of 

executlon of thl~ Ilssignment IS July 30 20 I 0 and (as stated heremabove) It was recorded August 

20 2010 The und<"cslgned sold the subject property on July 6 2010 some 24 days before the 

execution of the as~lenment and 45 days before the assignment was recorded As quoted 

heremabove the rule permIts a persOll who had a hen on the mortgage premises at the lIme of sale;: 

10 make a chum A hen IS a creature of statute As to the world al large a m<:>rtgagee do'!!s no 

have a heo Oil property In thIS state unlll he hIes hiS mortgage In the appropnate filmg office It IS 
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unt.ontrovcrtcd that the mortgage which IS the bdS1S lor the clatmant s elmm wns Ciled but wu.., 

Jiled and remaUled In tlte numc of MrR~ at all pertinent limes herem No Olle exarmmng the 

pubHc records of Alkcn County at the time Dr the sale or for two months thercatlt. .. r could huve 

asecnruned !hat the claimant herem cialmC!d to be the lienholder As stated above the henholder 

of record at the time of ~aie hud bu.n properly made a party Md served wHh the SUIl pap"rl> but 

had made nQ lCl>pon:.e nor dld It attempt to protect Its mterest by blddtng at the sale The Court 

has even attempted to glYe Ihe claImant the benefit of the doubt by esccrtlllnmg the actUal date of 

tlte mortgage assigrunent as oppQsed to Its date of recordation but even the execution date 

4 

I 
postdates the dale of sale 

For Ihe foregomg C"I..8.sons the c.ourt finds and holds tbat the ClaIm tor Surplus filed on 

• September 6 2010 was not made by a quahfied claunant and IS therefore VOId 

The Court notes that there was consIderable dlScusslon at the surplus funds heanng 

concernmg the POSSlblhty that the mortgage loan which forms the subject of the <..ialman[ s clelm 

may have been closed wlthout any parllClpatlon therem by a South Carolina hcensed altomey .n 

Vlolanon of Soulh Carohna law SInce there was InsuffiCient eVidence at the heanng for the Court 

to make a conclUSive findmg BS to thiS Issue and because the Court has ruled herem on other 

grounds (he CoUrt declmes to rule on thiS Issue at thIS time Should how(..vcr a motion undcc-

Rule S9 (c) be made on any ground the Court proposes to rC-VlSlt thiS Issue and on Its own motion 

Will notLfy counsel to be prepared to submIt eVidence a!> to the ClrcumSlance~ of the clOSing at that 

1 mOllon heanng 

1 
The Court therefore finds that the persons en1!tled to [he surplus funds In the amount of 

$794052S are the defendants Debra Kmder Personal Representanve of The Estate o~ Ceorge 
I 

Wilham Brelsford rv a/kIa George W Brdsford Debra Kinder Personal Representative of the 
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1 

I 

Estate of PatrIcIa M Rrc\stotd rkhra Kinder lndlvlduully Krlthlet..n Brelsford rrench ond Roblfl 

Brcl~ford I andes Md lhc LOUrI IS hereby dlrecled 10 dIsburse the~e fund~ to them throu&h thelT 

attorney pf'tcr the hme(s) for tiling Rule 59 (e) motaons and/or appeal h .. we expired 

2010 
Aiken South Carolma 
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Robert A Smoak Jr 
Master In Equity 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

IN THr COURT OF COMMON PI r AS 

JlJDC7MENT IN A C1VrL CASE 

CASE NO lOlOCP0200172 

Citizens Bank Of Effingham vs Debra KInder 

(flECK ONE, 

o JURY VERDICT Thls aCllon earnl. before the court for n trial by JUry "I he ,SSUe' tldV. been med and a verd,ct 
rendered 

181 DECISION BY THE COUll. r 1 his action C8flle to 11"1,,1 or hemoc before the coun l'h. Issues heve been tried or heard iUld 
a decision rendered 

o ACTION Dlhl'r11SSED (CHFCK kf:ASONJ 0 Rule 12(b) SCRCP o Rule-ll( .. ) 

SCRCP (Vol Nonsuit) 0 Rul .. 43(k) SCR('P (Senlcd) 0 Other ____________ _ 

o AenON STRICKEN f\liECK REASQN) o Rill" 40{j) SCRe!> o D..ruuuplcy 

o Blndmg arbitratIon subject 10 right to restore-IO confirm vllc"'e or modIfY arbltrallon award []Oilicr _________________________________________________________________ __ 

o DlSPOSIT!O,," OF Al'I'EAL TO THE OR(.'OIT COURT (CHECK APPliCABLE BOX) 
[] Affirmed 0 Rev"r..cd 0 Remanded [J<Xher ___________________________________________________________________________ __ 

NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYlNG LOWER COURT TRIBUNAL OR 
ADMlNtSTRA TIVE AGENCY OF THE CIRCUIT COURT RULlNG IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED CiSJ Soe attached ord •• o Stalement of Judgment by,". Court 

Dated at AIken South Carolina thlS 7th day of December 2010 

Ccu I Repo ter 

PRESIDING JUDGE -

TIllS Judgment WDS enlered on the 7th day of December 2010 ..nd a copy maIled first elass tillS 7th day of 
Ocu.mber 20 10 10 attorney:> of record or to PD.l11C. (when appeaIlng pro se) as fallows 

Bradl~y L Boni POBox 552 Aiken SC 29802 

ATTORN£Y(S) FOR THE PLAINTlFF(S) 

Ci'FORM4V! 
SCCA SCRCP form 4 R y ,cd ()6ILOO a 
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JamC3 1... Vee.,"", fox: & Verenes ? 0 Dr.Jw r 328 
AIken SC 2980:l-{)3:!8 
Josepb T Merll Finkel Law rlfm POBox 71727 
North Charleston SC 2941:S 
Waster 

LIZ Godard - Clerk of Co un 



STA TE OF SOUTH CAROLINA ) 
) 

COUNTY OF A1KEN ) 

CItizens Bank Of Effingham ) 
) 

Plamt! ff/s ) 
) 

Vs ) 
) 

Pebra Kmder, Personal Representative of ) 
The Estate of George Wllham Brelsford, IV ) 
alkla George W Brelsford, Debra Kmder, ) 
Personal RepresentatIve of the Estate of ) 
Pamela M Brelsford, Debra Kmder ) 
Individually Kathleen Brelsford French ) 
Robm Brelsford Landes Mortgage ) 
Electroruc Reglstraoon Systems, Inc ) 
MIN# l00039032lO8093192 and ) 
Woodslde PlantatIon Property Owners ) 
AssociatIon ) 

Defendantls ) 
) 

IN THE COURT OF COMMON PI EAS 

CASE NO 201O-CP 02 00172 

ORDER 

$TATEOF5QUWCA~OUr-. .. 
COUI'I'Y Of htKEN 
I LtGodIld Ocr~O(Co<mofCo"""'nl".<".odV<nmJ 
S-Q .. (orAlloo<1CcD!llY So IhCmuD.doh<r<byc"u.'i 
IIlIol tb:: ~,*lnt OOIlldlul " """ on4 mr,cct "'~ 01 \h< 
on&>JW d""""""" "'''' 1>«. 1\\:4 In my 0_ i 
..:..::t..6.?1~ ttr J_ 

Before the Court at thIS time IS a motion made pursuant to Rule 59 (e) of the S C Rules 01 

CIVI! Procedure whereIn SAC Home Loan ServIcing L P fIkIa Countrywide Home Loan 

Servlcmg L P (BAC) successor In Interest to defendant Mortgage Electroruc RegistratIOn 

Systems Inc MIN# 100039032 108093l92 ( MERS ) seeks the alteration or amendment of this 

Court s Order Dlsposmg of Surplus Funds dated December 6 20 I 0 Present dt the motIOn hearing 

were Sean A O'Connor of the FlUkel Law Fum, LLC altomey for the movant and James L 

Verenes attorney for the defendants opposmg the motIOn 

After revlewmg the artlculate arguments made at the hearmg for and agamst, the motIOn and 

the appropnate m<ltlers referenced therem the Court finds holds and orders as foHows 
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In the above referenced Order of December 6 2010, the Court ruled that the clalmllnt BAC 

was not qualified to make a valid claim for the surplus because BAC was not a party to the actIOn 

or a person who had a hen on the mortgaged premises at the time of sale as specifically reqlllred b) 

Rule 71 (c) of the South Carohna Rules of CIVIl Procedures which governs the dIspoSitIOn of 

surplus funds resultmg from foreclosure sales The Court further noted that there had been 

considerable discussion at the Imtlal surplus funds heanng concenung the POSSIbility that the 

mortgaged loan had been closed Without any partICipation therem by a SOUlh Carolma licensed 

attorney, m VIOlatIon of state Jaw a subject whIch has attracted Intense scrutmy from our appellate 

courts In the past few months The subject order stated that slflce It was based on other grounds 

and that the court felt that there was InsuffiCient eVidence In the record at that tIme to rule on tbe 

attorney lssue the court proposed to reVIsit tius Issue only In me event that any Rule 59 (e) mollon 

were to be made on any ground and that counsel would be afforded the opporturuty to supplement 

the record accordmgly The present monon was tlmely made after the subject Order and both 

lSSUes are back before the Court at tills time 

BAC s arguments agamst the Court s Rule 71 (c) rulmg that BAC lacked the standmg to 

make a clrum under the Rule may be summanzed as follows FIrst BAC s predecessor 10 mterest 

did hold a valId hen agamst the mortgaged property at the tIme of sate (whIch IS uncontroverted 

because the predecessor In mterest MERS was made a party to the foreclollure for that very 

reason and Its hen was known to all or the other partIes) Second It was not necessary for the 

assigrunent of the mortgage to have been recorded (cltmg the timon NatIOnal Bank of Columbia 

case, etc and the recordmg statutes whICh are meant to cut off the nghts of subsequent creditors 

or purchasers and the failure to record does not give nse to any defense on Ihe part of debtors or 

obligors Those defendants opposmg BA.C s claIm are 1he perso'1al replesentatLve, deVisees andlor 
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descendants of the ongmal debtor/obligor who IS deceased) Thnd clllng from S cue C 

SectIOn 363 201 and case law based thereon SAC asserts that It stepped mto the shoes of the 

predecessor In Interest when the aSSignment was finally effected, which presumably Included the 

nght to file a claim for the surplus m this case 

As to the uhauthonzed practice of law Issue BAC seeks to dlstmgUlsh the present case from 

the two extremely Important deCISIOns made In 2010 by our appellate courts, the Coffey and 

Matnx cases on \he ground that m each of those cases the party held to be In VIOlatIOn of the 

unclean hands doctrme was the orlgmallender whereas In the present case BAC \s the assignee of 

the ongtnallender which U1sulates BAC from any defense of a party to the Instrument Wlth whom 

It has not dealt, citing the Rosemond v Campbell case In support of this pOSltlCn BAC further 

asserts that It IS a holder m due course of the note glvmg fIse to Its claim and declares that this 

status means that Jl took the note free from all defenses of any party to the Instrument with whom 

the holder has not dealt subject to (mter alJa) an exception If the transferee IS a party to any fraud 

or i1legahty affectUlg the mstnunent. 

At tlus tIme It Will be helpful to revIew the chronology of events pertment to thIs matter The 

underlYing foreclosLlIe actIOn was commenced by the filmg of the LIS Pendens and Summons and 

Complamt on January 8 2010 The Judictal sale pursuant to the foreclosure took place on July 6, 

2010 at which a thud party was the high bidder The bidder made hiS reqUired depOSIt on the day 

of sale and paid the remammg balance due on July 192m 0 at whIch time the Court executed nd 

delivered a Master s Deed (TItle to Real Estate) to the subject property to the bidder On July 30 

2010 MERS the predecessor m ownership of the loan which forms the baSIS for BAC s claIm 

purported to assign the subject mortgage and the note wluch It secured to BAC ThIS assignment 

was recorded on August 20 2010 
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A review of the above dates will reveal that at no tlIne did BAC ever own or hold a ~ on 

the subject property The hen of lis mortgage (and that of Ihe first mortgage being foreclosed In 

thiS action) were extinguished on July 19 2010 upon the Cou!1 S execution and delivery of Its dlLd 

to the purchaser There was no hen to assign In the purported subsequent aSSignment dated July 

30, 20l(} Smce a mortgage IS merely an Instrument wluch creates a hen on specific property to 

secure an Indebtedness all the assignment transferred as to the mortgage v.as an empty shell 

since the hen no longer eXisted As mentioned heremabove 8AC clalffis to be the holder In due 

course of the note which the mortgage once secured The note Itself IS not of record herem and 

there IS little or no eVidence that It IS 10 fact a negotrable Instrument and If so that It was properly 

negotJated to BAC Nevertheless assumIng that the subject note IS a negotiable Instrument and 

that BAC IS the holder m due course thereof BAC took the note toguher Wlth such nghts as the 

transferor had therem per § 363201, mcludmg possIbly the nght to apply for ownersl-llp of 

some or all of the surplus funds herem to apply to the mdebtedness 

However as mentIOned heremabove In Its pnor Order thiS Court gave notice that In the 

event of a Rule 59 (e) mohon the Court mtended to reVIsit the Issue concemmg the possible 

unauthonzed practice of law m aSSOcIatIOn WIth the dOSing of SAC s loan and would afford 

counsel the opporturuty to supplement the recordconcemmg tius aspect of the matter No one has 

proferred any further eVIdence concernIng the CIrcumstances of the clOSing (the ongmal 

mortgagor of course, IS deceased) and the Court accordtngly finds and holds based on the only 

eVIdence m the record (a copy of the HUD 1 clOSIng statement) that no attorney particIpated In the 

clOSing ThlS clearly brings the matter under the recent Coffey and Matnx cases whICh hold that 

credItor'> 10 such cases are barred from enforCIng any eqll1table or legal remedles therem because 

of t.nclean hands 

(See paragraph at foot of page 6 and top of page 7 below) 
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As stated heremabove BAC asserts that Its holder In due course status protects 1I from any 

defense as to thIs Issue because any unclean hands were those of Its predecessor m ownershIp of 

the subject loan and not Its own In support of thIs assertIon as stated above, BAC ctallns Ihal 

§36 3 305 contams few exceptIOns to the basIc rule that a holder In due course takes the 

Illstroment free from aIr defenses of any party to the Instrument wuh whom the holder has not 

dealt one of the exceptIons bemg (<{uotlOg from BAC's motion) (1) lfthe transferee IS a party 

to any fraud or Illegality affectmg the IOstrument ) The language In the mollon does not 

accurately reflect the language In the statute of which the penment part reads' the nght to 

enforce the obligatIOn of a party to pay an Instrument IS subject to the followmg 

(1) a defense of the obhgatton based on 

(it) - duress lack oflegal capacIty or Illegahty of the transaC(lOn whIch under other law 

nulhfies the obligatIOn of the obbgor' ) 

The 2008 reVISIon of the statute substantially rewrote It and among other things elIminated 

the language III the pnor version tneludmg defense of any party to the Instrument W)th whom 

the holder has not dealt Even (he pnor verSIOn of the statute which mcluded language as to 

the IllegalIty of the transactIOn bemg an exceptIon, does not lImIt the IHegaltty to Illegality to 

wruch the transferee IS a pany 

The recent Coffey and Matnx decIsIOns have senl a resoundmg message to mortgage lenders 

and ongmators that the Buyer s case and subsequent cases mean what they say and "\Iolatlons 

thereof may carry severe consequences 

Both of the cases state uneqUIvocally that such VlOlatJOns constnure not only unclean hands 

but unlawful acts (emphasIS added) As staled above, §36 3 305 (a) (l) (11) preserves as ct defense 

agamst a holder U1 due course the Illegahty of a transaction which renders the oblIgation of the 
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party a nulltty The words Illegal and unlawful are synonymous Accordingly the Court finds that 

the subject c\osmg was conducted Illegally and that thiS defense was property raIsed by (he partIes 

oppo::.mg the motion The Court notes that Chapter 3 of TItle 36 does not contam a definition oj 

the word obligor (the defense referenced above IS reserved to obhgors) The partIes opposrng 

the motIOn herem admlttedfy are not debtors under the subject note because they did not obhgate 

themselves to pay It, eIther ongmally or by assumptIOn and therefore are not obligors per se 

Nevertheless, It IS inconceIvable that the General Assembly III revlsmg §36 3 305 Intended to cuI 

off a valId defense owned by an obligor at the lime of his death upon his death thus depnvmg his 

beneficlanes from raIsing same 10 order to preserve their mterests m property belongmg to him at 

hIS dealh 

Fmally as to thIS Issue the Court finds that the movants reliance on the language extracted 

from Ll"Je Rosemond case IS unwarranted A reVIew of the cases cited In Rosemond In support of 

the language shows that the only South Carolma cases cited precede the Implementation In South 

Carolma of the U C C by several decades Furthermore the Rosemond case actually arose out of 

a credit sale transactIOn governed by the Consumer Protection Code and not the U C C since the 

note In the Rosemond case", as non negotiable and the holder was not a holder In due course 

In summary the Court derues the mahan herem and contmues tn effect Its Order dated 

December 6 2010 as supplemented herem 

As to the first Issue the standmg of BAC to file a chum, the Court reIterates Its finding and 

holdmg In Its Order Dlsposmg of Surplus Funds as If set forth verbatIm herem and further finds 

that not only IS the there no eVidence that BAC s predeces~or III mterest MERS speCIfically 

asslgned Its fight to pUrSue the surplus funds under Rule 71 (c) SCRCP, to BAC It does nOl 

appear that the drafter~ oftbe cIvIl procedure rules ever contemplated such an aSSIgnment after the 
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extingUIshment of the hen SAC never held a hen on the property, the sale of which generated lb~ 

surplus funds It IS now seeking 

As to the second Issue unauthonzed practice of law/unclean hands, the Court finds Ihat lhe 

loan was closed unlawfully, or Illegally as stated In §363-305 (a) (I) (II) that this defense 

penetrafes tlie holdecln due-course annor claImed by BAC- and this defense survlved the death of 

the obligor and was properly ralsed by hiS beneficIarIes who are entItled to the surplus funds 

The court IS again ordered to disburse the surplus funds herem as directed III Its Order dated 

December 6 2010 

IT IS SO ORDERED 

Aiken, South Carolina 
2011 

7 

Robert A Smoak Jr 
Master-m [qUlty 
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S1" A IE OF SOUl H CAROLINA 

COUNTY OF AIKEN 

IN fHE COURT OF COMMON PLEAS 

JUDGMENT IN A CIVIL CASE 

CASE NO 2010CP0200172 

CItizens Bank Of Effingham vs Debra KlIlder 
g!FC-KOi'~C 

o JURV VERDICT This action came before the court for a tTlal by JUry The Issues h<lve been (tied 3nd a verd,cl 
ren.Qe~ed_ 

t8l DECISION BY THE COURT Tills action came to tnal or neanng before the court ihe Issues have been lrIed or heard ::lI'Id 
a deCISIon rendered 

o ACT10N DISMISSED (CHECK REASON) o Rule 12{b) SCRCP o Rule41(a) 

SCR.e? (Vol NonSUit) o Rule 43(k) SCRep (Settled) o Other ___________ _ 

o ACTION STRICKEN (CHECK REASON) o Rule 40{J) SCRep o Bankruptcy 

o Bmdlng arbllrallon subject to fight to restore (0 confirm vacale Or modify arbitration award (JOmcr __________________________________________________________ ___ 

o DISPOSITION OF APPEAL TO THE CIRCUiT COURT (CHECK APPLICABLE BOX) 
(] Affirmed 0 Reversed 0 Remanded o Other _____________________________________ _ 

NOTE. ATTORNEYS ARE RESPONS1BLE FOR NOnFYING LOWER COURT TRlBUNAL OR 
6..DMfNISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADSUDGED t8I See allached order o Stalement of Judgment by the Court 

Dated at AIken South Carolma thIS 4th day ofFrebruary 2011 

COllrt RLporter 

PRESlDlNG JUOGE 

ThIS Judgment was entered on the 3rd day of February 20! I and a copy mailed first class thIS 4th day ofFrebruary 20 II to 
a«omeys of record or 10 partIes (when appeanng pro se) as follows 

Bradley L Bom P 0 [lox 652 Aiken SC 29302 

Copy to Master 

A TTORNEY(S) FOR THE PLAINTIFF(<:;) 

CPfOR.114M 
seCA SeRep Form 4 R¢Ylsed 0612008 

James L Vercncs Fox & Verenes P 0 Drawer 328 AIken 
SC 29802 032& 
Joseph T Merll Fmkel Law Finn POBox 717'7 NOr1h 
Charleston, SC 29415 
Sean A 0 Connor Turner Padget Graham & Laney PA P 0 
Box 27 129 Charleston SC 294 [3 2129 

ATTORNEY(S) fOR THE DEfi'ENDANT(S) 
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STAte Of SOUTH CAROLNA 
<XlIJ1ffYOF AIImI 
I LI[God~~ltlYorCoutl oCCommon Plel.! Illd (/cnerol 
!lenlollJ Cal AIken CollDJ)',Snulh Cucilaa do bercby Ctr1lfy 
Illil the forcgOlnR eonrnlulel a tnJe &lid to(tccl COPY- or !lie 
ollauul docunonl~ which hAve been file~y olflce ~6 

STAT!: 01- SOUTH CAROLINA ) JUL 22 2010 \~ 
) THC COURT OF COMMON PLEAS 

COUNTY or AIKEN ) ~Mf?:td!. 
CCCP .t~Jire!lC sc 

h~ (h"I.ItU4<6 
Cmzens Bank Of Effingham,Dcp.>l) C ) CASE NO lOIO CP 02-00172 

Plamuffi's, 

Vs 

) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MASTER'S REPORT ON SALE 

Debra Kmder. Personal Representauve cf 
The &itate of George Wilham Brelsford IV 
alkJa George W Brelsford Debra Kmder 
Personal Representattve of the Estate of 
Pamela M Brelsford, Debra KInder 
IndiVidually Kathleen Brelsford French 
Robm Brelsford Landes Mortgage 
ElectrOniC RegistratIOn Systems, Inc 
~nN# lOO039032108093192,and 
WoodSide PlantatJOn Property Owners 
AssoCiation 

Defendantls 

Pursuant to Order of Court and after due notice and advertisement the underSigned 
Master In EqUity sold the property descnbed therein to 

(X) The hIghest bIdder on Sales Day, July 6 2010 fer the sum of $116,000 00 The 
successfuJ bidder thereafter complIed With the bid, as provIded m sru.d Order, and 
bece.rne the grantee 

2 Tha! I have executed and delivered to stud grant~ a good and sufficient deed ()f 
conveyance of sald property ,. 

3 I have receIved and dIsbursed the costs as ~et out on the attached Statement of 

O"b=ements whICh "sul.ed 'n a SUIP1", Of$79~~~~ _~ 

July21 2010 ~ 
ROBERT A SMOAK., JR 

Alken, South Carolma Master In EoUlty fo. Alken County 

00022 



09-410 

Cltlzens Bank (If EffinCham ) CIA NO 2Q1Q-CP 02 OOIn 
PlalOllff ) 

) 
Vs ) 
Debra Kinder, £ersopal Rewesentllhve of the ) 
Estate of George William Brelsford, IV. et al ) 

Defendant ) 

HIGH BIDDER MATfHEW B FRY 

CREDIT 
AMOUNT BID $11600000 

AMOUNT COSTS 
PLAINTIFF'S A DORNEY 
BRADLEY L BONI, LLC 
DEFENDANT'S ATIORNEY 

MASTeR 
PARTIES TO ACTION 
DEPOSIT BY A ITORNEY 5/5/tO $12500 
MASTER S DEED 
COMMISSION ON SALE 
AmI Rec from High Bldder7/6 & 7119/10 $116,191 79 
(Includes Bid 13 days JUt & deed prep) 

JUDGMENT + COSTS 
Judgment $34,75098 
Int from 717-7119/10 $5260 
Addlt10nal Costs $79796 
DeW ReImbursement $2500 

TOTAL JUDGMENT $3562654 

Sale proceeds to Bradley L Bom, Ltc 
Attorney for Pl~ntlff 

TOTAL $116,31679 
SURPLUS $79,40525 

00023 

COUNTY 
fEES OTHER CHECK 

DISBURS DISBURS NO 

$10000 10980 

$2500 10980 
$1 16000 10980 

$35,62654 10983 

$1,28500 $35,62654 
-0 

flllDjlf: 1_~':o1~W 



STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

JUDGMENT IN A CIVIL CASE 

CASE NO 2010CP0200172 

IN THE COURT or COMMON PLEAS 

Citizens Bank Of Effingham vs Debra KIDder 

CHECK ONE 

o JURY VERDICl" 1111511c\lon came before the (0\.tt1 for II Inal by JWY The Issues have b<:en tned t.nd II .. erdlct 
rc:ndCl"cd 

!8J DECl!>ION BY THE COURT TIJJS ac[!on ~ to mal or hearmg before the court The Issues na~e Ix:en Ined or be~rd and 
II decIsIon rendered 

o ACTION DISM1SSED (CHECK REASON) 0 Rule 12(b) seRep, o Rule41(a) 

seRep (Vol NonSUIt) 0 Rule 43(k) SeRer (Seulcd) 0 Other _________ _ 

o ACTION STRICKEN «(HECK REASOM o Rule 40{)) SeRCr o Ba.kruptcy 

o Bmdmg arbitration subJ~t to nghl 10 rcslore 10 confirm vacale or modifY arbItration awaro o Olher ______________________________ _ 

o OISroSlTlON OF APPEAL TOTHE CIRCUIT COURT (CHECK APPLICABLE BOX) 
o Affirmed 0 Revemd 0 Remanded o Olher ________________________________ _ 

NOTE A ITORNEYS ARE RESPONS1BLE FOR NOTIFYING LOWER COURT TRlBUNAL OR 
ADMfNISTRATIVE AGENCY OF THE CiRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED o See attached order o Statement or Judgment l>y the Court 

Dated at AIken South Carolma tillS 21ST DA Y OF JULY, 2010 

<. ollr( Reporter 

PREst DING JUDGE 

This Judgment was entered on the 21 ST DA Y Of JULY 20 I 0 and a copy mallcd tirst cla:,s ltm Z 1ST DAY 0"" 
JULY 2010 10 a'tomeys of record arlo pSIlJes (when appearmg PTO se)!IS follows 

Bndlcy L. Bopl POBox 652 AIken SC 29802 

ATfORNEV(S) fOR THE PLAINTlFF'(S) 

CPFORM4M 
SCCA SCRCl' ~orm 4 R.vl~ OOIlOOH 

Jllm~ L. Venmt5 FOK & Verenes P 0 Drawer 328 
Aiken, SC 29802-0328 

ATIORNEY(S) FOR THE DEFEI'IDANT(S) 
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:blhff MadaM. ~ ()~ Amdh~ 
LIZ Gada Cler of Court 

('1'FOIUMM 
SCCA SeRep Form 1 Rms<d ()6!2008 
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liecelved 
02/11/2810 12 38 8a3644446~ 

I 

~eb 11 2U1U vu a.illl'l 
6R..J)LEY L BO'lI AllY 

STATE OF soum CAROLlNA, ) 
) IN THE COURT OF COMMON PLEAS 

COUNT¥ OF AIKEN) 

CrrJZBNS BANK OF EfFINGHAl'vI, ) 
) 
) 

PLAJNTIFf, ) 
) 

=vs= ) 
) 

DEBRA RmDER, PERSONAL ) 
REPRESENTATIVEOFTHEESTA1E ) 
OFGEORGE~LJAMBR8~FORD, ) 
IV, alkJa GEORGE W BRELSFORD, ) 
DEBRA KrnDER, PERSONAL ) 
RePRESENTATIVE OF THE ESTATE ) 

AMENDED SUMMONS 
(NON-JURY) 
FORECLOSURE OF REAL 
ESTATE MORTGAGE 
CaseNo 2010-CP-02 00172 

PAG€ 6a/e9 

OFPATRICIAM BRELSFORD ) 
DEBRA KINDER, lNDlVIDUALLY, ) 
KATBLEEN BRELSFORD FRENCH, ) 
ROBIN BRELSFORD LANDES, ) 
MORTGAGE ELECTRONIC ) 

COpy 
ORIGINAL FllElfDq) 

FEB 6 % WID --A-
REGISTRATION SYSTEMS, LNC ) 
~# 100039032108093192,~ ) 
WOODSIDEPLANTA'DONPROPERTY ) 
OWNERS ASSOCIATION ) 

) 
DEFENDANTS ) 

) 

TO THE DEFENPA.NT(S) ABOVE NAMED, 

AIKEN COUNTY 
CLERK OF COURT 

YOU ARE HEREBY STJM!vIONED and reqUJred. to appeal and defend by 

answermg the CQmplawt ill t1us actIOn ofwluc3 a copy IS bereWlth served upon you, and 

to serve a copy of your Answer on the subscnber at ills office, 208 Newbeny Street, NW 

AIken Souib Carol1n.a 29801 Post Office Box 652. Aiken, South. ('aro!JlJa 29802 wlthm 

tlnrty (30) days after the seIV1ce hereof e"{c]USlve of the day of such service and lfyou 

far] to do so, Judgment by default WIll be rendered agamst you lor the rebef demanded III 

the Complamt. 
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YOU WILL ALSO TAKE NOTICE tbat PlamtJffWIll move for an Order of 

Reference or that the Court may 1ssue a general Order of Reference OftblS acnon to a 

Mastcr 1n Eq,Ulty pursuant to Rule 53 of the South Cnrolma Rules of Clvll Procedure 

Aiken, South Carolma 

Feb~ ~2010 

Attorney n=.rn,,",'t' 

P 0 Box652 
Alken, SC 29802 
(803) 644--4460 
(803) 6#-4469 (Fax) 
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STATE Of sourr:!: CAROLINA,. ) 
) 

COUNTY OF AIKEN.l 
~ THE COURT OF COMMON PLEAS 

CITIZENS BANK. OF ErFINGHAM, ) 
) 
) 

PLA1NTIFF, ) 

~VS= ~ 
) 

DEBRA KINDER, PERSONAL ) 
lmPRESENTATVIB OF THB ESTATE ) 
OF GEORGE WILLIAM BRELSfORD ) 
VI, aikla GEORGE \V BRELSFORb, ) 
DEBRA KlNDER. PERSONAL ) 
REPRESENTATVIE OF THE ESTATE ) 
OPPATRICIAM BRELSFORD ) 
DEBRA KINDER., INDVIlDUALL Y ) 
KATHLEEN BRELSFORD FRENCH, ) 
ROBIN BRELSFORD LANDES ) 
MORTGAGE ELECTRONIC ) 
REGISTRATION SYSTEMS, INC, ) 
~# l00039032108093192,~ ) 
WOODSIDE PLANTATION PROPERTY ) 
O'WNERS ASSOCJATION, ) 

) 
DEfENDANTS ) 

) 

AMENDED CO:M.PLAINT 
CaseNumbcr 2010-CP 02-00172 
Non-Jury 

PAGE 82/09 

The PlarntUf above named, complammg of the Defendants above named, herem 
a.Ueges that 

1 Upon ullOrmallOIl and bellef, the Defendant, Debra Kwdcr, Pexso:ual 
Repteseutaf.J.ve of the Estale of George W Brelsford ana Personal Rcpresentat\ve of the 
Estate OfPatrlCla M Brelsford, and mmV1dually, lS a reSldent of "the State of South 
Carolma > the Defendant Kathleen Brelsfod French, ~s a resIdent of the State ofYltgInla, 
the Defe.o.dau.t, Rob:m. Brelsford Landes, )3 a resIdent of the State of Honda, the 
Defendant, MERS IS a Delaware CorporatlOn, tile Defendant, WoodSIde PlantatlOn 
Pwperty Owners AsSOCIation )..S a South Caroh.ua non~'profit corporatIOn, and IS located ill 
Allen South Carolma, anel the subject of1h~s actJ.on l~ real proptlty located ill the 
Couuty of Men State of South Carohna 

2 Heretofore on JuJy 2, 2004 the s31d decedent, George W Brelsford., (iJd 
make, execute ro).d debver to the Clb.zeJJ.S Bunk of Effingham. a certam. Cmzens Interest 
only Home EqUlty Note lU wntmg wherem and whereby he promlsed to pay to the order 
of CItIzens Bank. ofr::.ffingham the pnnclpai sum ofThuty Thousand and Noll 00 DoUars 
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of CIOz.e:ns Bank of Effi.ogham the pn.oClpal sum ofThrty Thousand ao.d Noll 00 Dollar.! 
($3000000) tcgetherwrth mterest at the rate ofpnco.e plus 1% on 'the unprud balance, 
unbl the matunty date of July 15, :2009) and among other tlungs the srud Note proVldes as 
follows 

1 will be In default lf any of the followmg occur (a) Payments 1 frul to make n payment 
as reqUIred by the Agreement (1)) Property My actI.on or roachon adversely affects the 
Property or your rights lJ). the Property, (c) Fraud I engage m naudOIm.atenal 
IDlsreprcsentatlon Ul corwectJon With thts hue of credlt 

3 In order to secure s8ld CItIzens Interest only Home Eqmty Note the decedent, 
George W Brelsford, <h.d on July 2, 2004, make e:l>.ecute and dellVercd to CliJnns Bank 
ofEffil)gham a certaIn mortgage eovenng the prermses located m the County and State 
aforesal.d and descnbed as follovvs 

ALL That certmn P1CCe, parcel or lot of land, Wlth IDlprovements thereon, sltu<>.te Iymg 
and be.mg 11) the Cli)' LlOUts of AJkrn, m the County of Men State of South Carolma, 
bewg knO'INU Md designated as Umt D-3, Club Villas at Woodsxde as shown on a plat 
prepared for Barba.ta B PIlson by Tnpp Land Surveymg, Inc RLS, dated October 25 
1995, and recorded November 2, 1995 l.Q Plat Book 34, at Page ]28-2 records of the 
m0C for Aiken County, 30mb. CaroIma. Reference bemg made to saId plat for a rooJ:e 
complete descnptlon as to ,he metes and bounds thereof 

THIS Oe.l.llg the same property conveyw to George W Brelsford by deed of Barbara B 
FUson dated March 16, 1999, and recorded March 18, 1999 m T1tle :Book 1861 at Page 
239, records of-the RM.C for Men County South Carolma 

T~lS# 107-12-Q9-{)1}9 

4 Paxagraph 1& oftlle Clozens In.tcrest Only EqUlty Lrue Note erroneously 
hsted property located at 4 Old South Court 6 H, Bluffton, SoU1n Carolrna 29910 but the 
mortgage sec:urmg sald EqUlty Lme bas property set fo:cth ill Paragraph Z above 

5 On July 6, Z004 saxd Mortgage \Ya3 recorded III the Office oftne RegISter of 
Mesne Conveyance for AIken County ill REM Book 3588, at Page: 89 

6 Subject mOltgage constltutes a first hen on the subject property 

7 That George WJlham Brelsford, V I, a/kIa George W Brelsford died on 
August II, 2009, as IS eVIdenced by IDS estate filed ,0 Probate Court for Men County as 
Probate FIle Number 2009 ES 02 0728. and now t1.e lo,;xl.ls ill def"lUlt There IS now due 
and O'Iivmg on tlus not£>; and mortgage toe swn of 1\reutv-Nllle Thousand Nme HMmed 
flftecn and 25/100 Dollars ($29,915 25) together With lUte rest the.teon from July 14, 
2009 at 1he rate of pnme plus 1 % of the 1)J)p8J.d balance, together WIth adVatlces late 
charges, a reasonable sum as attorney's fees and the cost!> of th1s actIOn.. 
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8 Among other 1bmgs, srud mortgage proVIded as follows TIns SeC'Unty 
InstrUment secures to Lender At the opnoll. ofLcndet,.all or <Illy part of the agreed fees 
and cbllIges, accrued Interest and prmclpal ~hal.l become lJ1lID&:hately due and payable 
aft.er gl'vrog notice If rcqu.tred by law, upon lh.e occurrence of a default or anytu;ne 
thereafter In ~bo~ Lender shall be enMcd to all the remerues proVlde by law. the 
terms of the SecUJ;ed Debt, t1us Secunty lnstrurnent and any related docum.ents All 
remedtes are d!sttnct, cumulatIve and not excluslVe, and the Lender 1$ enutled to all 
rem.edlcs provIded at law or eqlllty, whether or not expressly set forth. The acceptance 
by Lender of any sum m payment or partial payment on the Secured Debt after the 
balance IS due or IS accelexated or aftcr foreclosUIe pro~edmgs are filed sha11llot 
constrtute a wawer of Lender's nght to reqwre complete cme of MY eXlStlng default By 
not exexClsmg any remedy on Mortgagor>s default, Lender does not w&ve Lender's nght 
to later corulder the event a default If It consfltutes or hllppell3 agam. 

9 JfPlamtdf secures the piermscs bemg foreclosed herem,. Flambff's costs of 
securmg srud preIDlSes should be added to any Judgment rendered on lts behalf If 
Plamllffpays any UtIllty chaxges conslltutmg a hen on s;ud preu.uses Plambff's costs 
should be added to any Judgment rendered on lts behalf 

10 Pursuant to the u:rms of the Mortgage and applJ.cable state law Pl;uottff 
requests lhe mortgage be foreclosed and that the property be sold at publlC auctJ.on m 
accordance With law, subject to any lIens for taXes, specIal assessme:u.ts of record agamst 
~h :property and c)Ostmg easements or re5mctlons of record.. 

11 The hcremaflct named Defeud..'Illt(s) roay have 30)llC mte-cest 1D or ben upon 
the prenuses covered by the Mortgage set forfu above or some part thereof, but that sucb 
mterests or hens are JUOlOJ: and subsequent to the lIen ofPlamuff's Mortgage or If 
spec:lfied below have been pald m full and e][hcr sJlould be Sat\sfied of record or the hen 
released from the subject real estate S<ud hens or lUterests a:<c ofrccord lU the Office of 
the RMC Ol." Clerk of Court of the afOIesaJ.d county and are descnbed as foUoVys 

A. Mortgage Electromc Regrstrauon Systems, Inc (MIN 
1 OOl}390321 08093192). by vutue of a mortgage gIVen by George W Brelsford In the 
amount of $149 000 00 dated March 2J 2007, <md recordedApn120 2007, In Record 
BOQlc4131, ntJ,lage 1308 

B WoodSIde 'PltlJltabon ~roperty Own<;;rs ASSoclatlOu by vmue of any 
hen emorccable assessments chumea as p-roVldcd for m the Dcclaranon of Covenants 
ConrufJons and Re&1.ncnons recorded herem, zoo.d any amendments thereto 

C Debra Brelsford Ku:lder, as Personal Representa!J.ve of the Estate of 
PatnCla M Bx-elsford, the sole deVlsee under the Last Will and Test.mnept of George 
Wiluaxn Brelsford VI and Debra Brelsford K.t.nder 8S Pcrsoo.al RepresentatIve of1he 
Estate of G\...orge WJ]uam Brelsford, VI and Debra Bxc1sford KJUder Robm Brelsford 
Landes and Kathleen Brelsford French. the sole devlsecs under the Last Wlll and 
Testament ofPamCl3. M Brelsford 
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WEEREFORE, Plamtlff prays Judgment 

PAGE 135/09 

(I) That the amoun,t due upon <:.rud Dote and mortgage held by the Plamtrif be 
asccrtamed and determmcd undcrthe dlIectJ.on Qftlus Court, togethE:TWl1h any advances 
late fees attorney's fee" and the costs ofthls acnOD 

(2) That the sald Plambifs mortgage be declared a fiTSt hen and "!hal: sald 
PlamtrlI have Judgment offoreclosure for the amount SO found to be due and oW1Ilg 
thereon, togctl).er mth 3Ily taxes or msurance prerru:uros whtch may be du<; WIth a 
reasonable sum as attomey s fees, and for the costs of tlus actJ.OD 

(3) That the mortgaged prennscs be sold undeJ; the dtrectton of thIS eouct:, the 
eqUIty or redempflon be barred, and that the proceeds of sale be apphed as follows 

Fast, to the costs and expenses of the Wlthm acbon and saxd sale 

Second, to the payment and cUscbarge of the amount due on Plemnff's uote 
and mortgage together WIth attorney S fees as afo!esald and 

Tlurd the surplus Ji any be dJstnbuted accordmg to law 

(4) PlamtrlfhaveJudgment agamst fue Estate of George W Brelsford, VI for 
the full amount found to be due Platntlff on the :o.o1e and mortgage Vl.\fu the nght to enter 
a personal Judgro.ent agamst the Estate of George W Brelsford, VI, for <my defi('Iency In 

thJ.s act ton remamlUg after the sale of the mortgaged prermses 

(5) Issue au order drrectmg the Shenff of AIken County, South CaroIma, to place 
the successful purchase. at S3ld foreclosure sale m PQssesslOn of the property should the 
same become necessary 

(6) For such other and further rehef as may be Just and property 

Men, South Carolma 

Febru~ ~ 2010 

Bradle Bo S C Bar #68443 
Attorney for the Plamtrff 
POBox 652 
AIken, SC 29802 
(803) 644-4460 
(803) 64-4-4469 (Fax) 
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2,0] oLP8 a bIJ'Jg3 STATE OF SOUfa CAROLINA, ) 
) IN T.HE COURT OF COMMON PLEAS 

COQNTY OF ~liKIN ) 

(; ClTIZENS BANK. OF EFFINGHAM. ) 
) 
) 

PLAlNTIFF, ) 
) 

=VS= ) 
) 

DEEM KINDER, PERSONAL ) 
REPRESENTATIVEOFTIIEESl'ATE ) 
OF GEORGE WILLIAM BRELSFORD, ) 
N, l3fkfa GEORGE W BRELSPORD. ) 
DEBRA KINDER, PERSONAL ) 
REPRESENTATIVEOFTHEESTATE ) 
OFPATRlClAM BRELSFORD, ) 
DEBRA KINDER, XNDlVIDU ALLY, ) 
KATHLEEN BRELSFORD FRENCH, ) 
ROBIN BRELSFORD LANDES, ) 
MORTGAGE ELEClRO}\fJC ) 
REGISTRATION SYSlEMS, lNe , ) 
.Mill# 100039032108093192, AND ) 
WOODSIDEPLANTATIONPROPERTI ) 
OWNEM ASSOCIATION } 

) 
DEFENDANTS ) 

) 

AMENDED 
LIS PENDENS 
CaseNo 2010 CP 02-00172 
Nou-Jwy 

COPY 
ORIGiNAL FILED ?)O 

FEB 0 \ ZQta Lf K 
AlKEN COUNiY • 

CLERK OF COURT 

NOTICE IS HEREBY GIVEN fuat an action has been commenced and ts now 

penci.'lllg m the Court of Common Pleas for Alken County South Carohna, upon fuc 

Complruut of the above named PlallJ.tJff agaInst the abo'\. e named Defend<mts for the 

PUIYose of foreclosmg that certam real estate mortgage made by the decedent, George W 

Brelsford, to the Plamtllf In the ongmai amount ofTlmty Thousand and No/IOO Doll'trS 

($30 000 00) d8.tw July 2, 2004 and );ecorded 0)). July 6, 2004 m Real Estate Mortgage 

Book 358S at Page 89, m the office of the R M C for A~ken CQunt}, South Carohna. 
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The descnpnon of the real estate covered by the aforesaJ.d real estate mortgage \S 

IlSfollows 

ALL That certaIn. p~ece parcel or lot of land., Wlth unprovements thereon Situate, lymg 
and bemg m the Clty Laruts of Alken, ill the County of Men State of South Carouna, 
bemg koown and dCSlgnated as Umt »-3, Club Vuhls at W()odSlde as shown on a plat 
prepared for Barbara B Filson by Tnpp Land Surveymg, me , IUS, dated October 25, 
1995, and recorded November 2 1995, m. Plat Book 34, at Page 128~2, records of the 
RMC for A:lken County South Carobna. Reference bemg made to $ald plat for a more 
complete descnphon l'l3 to the metes and bomlds thereof 

THIS bemg the same property con.veyed to George W BreJsford by deed of Barbara '.13 
.FUson dated March 16, 1999, and recorded March 18, 199~, m Tltie Book 1861, at Page 
239 (ecQxds of the RMC for Men County South Caxolma. 

TMS# l.07-lJ.-69 009 

Alken, South Carobna 

February if ,2010 

Bradley Bo 
Attorney lor e PJamuff 
P 0 Box652 
AIken, SC 29802 
(803) 644-4460 
(803) 644-4469 (Fa .. ,,) 

2 
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S 1 ATC Of SOUTH CAROLINA 

COUNTY OF AIKEN 

BAC Homc Loan$ Servlcmg, L P flea 
Counll)'Wlde Home Loans Servlcml. L P 

PLAINTIFf 

vs 

Matthew B Fry and CltlZCns Ban1. of 
CfflJ1gham 

DEfENDANT(S 
TO THE ABOVL NAMeD DI:FI:NDANT(S) 

IN TIlL COURT or COMMON PL~AS 
CIA NO 2010 CP 02 ..()t'151 

SUMMONS AND NOTICES 

(NON JURy MORfGAGE FORECLOSURE) 

YOU AR.I: HEREBY SUlYl.MOJl,ED and reqUired to an~wer the Complamt herem a copy of 

\-\hlch IS herC\\llh sened upon you or to otherwIse appear and defend and to se'"Ve a copy of your 

Ansv.er to siud Complalllt upon the plaintiff's 1ltolT'eys at their office 3955 raber Place SUlle 200 PO 

Box 71727 North Charleston South Carolma 29415 or to other.Ylse appear and defend the actIOn 

pursuant 10 apphcable court rules wlllun tlurty (30) days after sen Ice hereof exclUSive of tbe day of such 

service except that the Umted Stales of Amenca Ifnamcd shall ha\e SI> .. ty (GO) days to answel after the 

sen ICC hereof C),.c!USIVC of such scn Ice and If you fall to answer the Complaml or othenVlse appear and 

defend \\It/un the tune aforesald the Plaln\lff In tlus actIOn Will apply to the Court for relIef demanded 

therein, and Judgment by default will be rendered agalJ1st you for the rchef demanded ill the Complallll 

TO MINOR(S) OVER FOURTI:EN yr:ARS OF AGI:, ANDIOR 10 MINOR(S) UNDER 

FOURTEEN YEARS or AGI: AND 1 lIE PLRSON 'WITH WliOM TlIC MINOR{S) RESm:c(S), 

I\.ND/OR fO PERSONS UNDI:R SOME L:CGAL DISABILITY 

YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appomtment of a 

guardIan ad htcm wlllun tlurty (30) days after the semce of tlus Sutmnons and Notlce upon you If you 

fall to do so applicatIOn for such appomlmcnl Will be made by the Plamhff 

YOU wu,L ALSO TAK:c NOTICe that Dursuanl \0 Rule J3(b) of the South Carolma Rules of 

CIvIl Procedure as amended effectIVe September 1 2002 the Plamllffwlll move for a generdl Order of 

Reference to the Master In Eq<llty for AIken County v. rucb Order shall pursuant to Rule 53(b} of the 
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SCRCP, specIfically proVIde that the 8lI.Id Master III EqllJty IS authonzed and empowered to enter a final 

Judgment 10 tius acllon. 

August 12,2010 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

BAC Home Loans Servlcmg L P fka 
Counlryv.lde Home Loans Servlcmg, L P 

PLAINTIFf, 

vs. 

Matthew B Fry and Citizens Bank of 
Effingham. 

DEFENDANT(S) 

The Plamtlff alleges as follows 

IN THI: COURT OF COMMON PLEAS \ 
CIA NO 2010 CP 02 0 \Q'5 

COMPLAINT 

(NON J1JR Y MORTGAGE rORECLOSURE) 

The PlalOuff IS a corporation or OIDer legal ClJllty domg busmess m the Slate of South 

Carohna 

2 The Plamtlff 15 thc 0\\ Iler and holder of the note 1nd mortgage covermg real propeliy 

which IS the subject ofthe foreclosure actlon herem located m the County of Alken Slale of Soulh 

Carolma 

3 The defeodant(s) named herem may have an II\teresl In the property that IS the subject of 

thiS actIon 

4 An) defcndant(s) descnbed herem as Judgment Crcdltor(s) have by fillngJudgmenl(s) 

dcslgnated the altorney(s) entenng the Judgment(s) as their agent for servIce of process pursuant to the 

PIOV1Slons of § 15 35 840 of the South Carolrna Code of Laws (1976 dS amended) 

5 Upon mformatton and behef the defendant(s) Marrhcw B Fry and IS not U1 the mlhtary 

service of the Umted States of Amenca pursuant to the provIsIons of the Servlcemembcrs C1Vl! Rehef Act 

(2003) 

6 On or about March 21 2007, for value received George W Bl elsford executed and 

dehvel cd to QUIcken Loans Inc a certarn pronussory note m Ihe sum of $149 000 00 together WIth 

mleres! thereon at the rate of 650% per annum. 

7 To secure the payment of the SaId note and debt, secUl cd thereby, and III accord1!1ce \\ lth 

the terms and condllJons U1creof on March 21 2007 George W Brelsford e:...eculed and dehvered to 

Mortgage r:lectroruc RegIstratIOn S) stems Inc 1S nommee for Qwcken Loans Inc Its successors and 

asslgns a mortgage co\. enng the follo\\ mg descr bed propert\ 
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All that certam piece, parcel or lot ofland, Wlth Improvements thereon, situate, lymg and 
bemg located In the City of Men. In AIken County, South Carolma., bemg shown and 
designated as UNIT 3 3, CLUB VIlLAS AT WOODSIDE, upon a plat prepared for 
Barbara B Filson by Tnpp land Surveymg, Inc, under date of October 25, 1995 and 
recorded m Plat Book 34, Page 1282, records of AIken County, South Carohna. 
Reference beIng made to srud plat for a more complete and accurate descnptlon as to the 
metes, bounds and locatlon of the subJcct premises 

TMS # 107 12-09-009 
Property Address 117 Club Villa Dnve, AIken, SC 

8 Thereafter the mortgage was recorded m the Office of the RCglSler of Deeds for A1Icen 

Countyw boole 4131 at page 1308 onApn120, 2007 

9 The mortgage consbtutes a first mortgage hen on the subject property 

] 0 Subsequently the subject note and mortgage were amgned or otheJWlse transferred to 

BAC Home Loans SerYlcmg, L P fka Countrywide Home Loans SelVlcmg, L P the present lIenholder 

and Plamtlffherem 

11 By deed filed July 19 2010 mBook 4316 at Page 190 the subject property was 

conveyed to Matthew B rry leavmg lum as the sole tItle holder of record at the tune of the filtng of the 

LIS Penden ill tlus actIOn Any mtere:,t ill the subject property held by Defendant Matthew B Fry IS 

subsequent JUnior and subord.m.ate to the plamhff's first mortgage hen. 

12 Due to an lDlldvertcnce and scnvener's error, the legal descnptJOn on the PlamtJff's 

Mortgage referred to the Uru! for the subject parcel as berng UlUt 3 3 lIlStead ofD 3, the correct urut 

number 

13 The pJarnWf IS mfOlUled and beheves that It IS entltled to reformatIon of the descnptton 

m the PJamuff's Mortgage to accurately reference the urut number for the subject parcel as bemg Urut D 

3 to comport Wlth the pubhc records 

14 Pursuant to the Adnurustratlve Order of the Clnef JUStice, 2009-05 22-01 the loan thaI LS 

subject of this Bcllon IS held by a particIpant m the Home Affordable Modrlicallon Program (HMP) 

However, the loan lS Ilot subject to moruficatIon because the borrower 15 deceased 

15 Pursuant to the tenns of the mortgage any sutrul prud by the plamtlff' for Inspectrng and 

secunng the subject property for fire and other hazard msW"allce taxes and assessments for the 

mortgaged preml~es, and any costs of collectlOn mcludmg reasonable attaney s fees are secured by the 

mortgage 

16 ACCQrdmg to the terms of srud mortgage, and as adchtJ.onal secunty, Goo ge W Brelsford 

asSIgned all rents, ISSUes and pwfits of the mortgaged prelIDses from and after any default thereunder, and 

should legal proceedmgs be instituted pursuant to srud mortgage, the lI'ortgagee, lis successors and 
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asSigns. was gwen the nght to have a Recelver appomted of the rents, ISSUes and profits, who, after 

deductmg all charges and expenses attencbng such proceedIngs, and the executIOn oflus trust as a 

Receiver, shall apply the residue of the rents, ISSUes and profits towards the debt secured by SlIld 

mortgage 

17 The monthly payments due on sOld note and mortgage are m default smce January 1 

2010 although demand for payment thereof has been made and the plamt~ as the holder of the saId note 

and mortgage, after proVIding all requrred nollces, elects 10, and does declare the entJre balance of said 

mdebtedness due and payable and that there 19 due on s81d note and mortgage as of January 1,2010, the 

sum of $144, 1 57 94, together With Interest at the rate of 6 50% per annum, from December I, 2009, and 

also for the costs and disbursements of thiS actton, mcludmg attorney s fees 

18 Pursuant to SecttOIlB 37-3-105, South Carolina Code of Laws (1976 as amended), the 

mortgage IJen, which IS the subJcct oftlus action, IS a first hen on real estate and IS not a 'consumer loan' 

for the puposes of the South CarolUlll Consumer ProtectIon Code Any nonce ofIlght to cure has been 

gIven as reqtUred 

19 The Plamttffdoes Dot demand a deficleIlcy Judgment In the event the sale of the real 

estate herem does not )'leld a sum suffiCient to sausfy all mdebtedness due unto the plamtm: lllcludmg 

costs and atlorney's fees 

20 Cltlzens Bank: of Effingham, cla1ll1S or IIlBy c1ailll an mterest In the subject property by 

vutue of a mortgage from George W Brelsford, daled July 2, 2004 and recorded July 6, 2004 ill Book 

3538 at Page 89 III the amount of$30 000 00 

The above mortgage no longer conslltutes a hen agamst the subject property 

WHEREFORE, havmg fully set forth lts Complamt the Plamtlff prays that thts Honorable 

Court mqUIre mto the matters set forth herem and that. 

The amount due upon the &ald note and mortgage held by Plamtlffbe ascertamed and 

detenmoed under the directIon of thIs Court, togetner WIth attorney s fees and the costs oftlus Bcllon 

2 The satd Plamtlff's Mortgage be declared a fust mortgage hen and that the said Plamllff' 

have Judgment of foreclosure for the amount so fouod to be due and OV,'1Dg thereon, togetha Wlth any 

blxes or msurance premlUms wluch may be due, WIth a reasonable sum as attorney S fees and for the costs 

of thts achon. 

3 The Court grant rcformallon of the descnptlOn III the Piamttfi's Mortgage to c<>rrect 

reference the urnt number for the subject parcel as bemg Umt D 3, to C<Jllport With the urtentlOllS oftbe 

partIes and the public records 
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4 The mortgage recorded 111 book 3538 at page 89, held by Defendant CIUzens Bank of 

Effingham, be declared paid and satlsfied but not sabsfied of record, and that It does not conslttute a hen 

against the subject property 

5 The mortgaged premises be sold Wlder the dlrectlon oftlus CoUlt, the eqlllty of 

redemphon be barred. and that the proceeds of sale be applIed as follows 

First to the costs and expenses of the WltIDn achon and sale 

Second. to the payment and dIscharge of the amount due on Plalnbff's note and 

mortgage, together With the attorney's fees as aforesrud. and 

Third the surplus, If any be wstnbuted according to law 

6 An Order be entered drrectIng and empowenng the Shenff of Alken County South 

CarolIna, to plat:e the successful purchaser at srud foreclosure sale III possession of the property 

heremabove descnbed should the same become necessary 

7 An Order be entered for the ejectment of the defendants III possessIon herem and aU 

persons cIamung thereunder and the removal therefrom of all furn:tsbmgs fixtures and Items not subject 

to the hen of the plamtlff's mortgage whIch personal property Ifnot removed shall be deemed abandoned 

and shall be removed by the plamtUf or Its agents from the subject property by plllClllg srud property on 

the pubhc street or lughway or by any other means 

8 An Order be entered grantmg the appomtruent of a ReceIVer to secure and supcl'VlSe the 

rental of the property sought to be foreclosed With authonty to take posses5Ion thereof and collect rents 

ISSUes and profits thereon dunng the pendency of thls action and to hold the same as further secunty for 

P(amtlff's debt 

9 An Order be entered for rellllbursement of all costs for mspectmg and secunng the 

property mcum:d by the plamtt£f as a result of the delmquency 

lOAn Order be entered for such other and further rchef as may be Just and proper 

FINKEL LAW FmM LLC 
PO Box 71727 

Charleston, SC 29415 
(8 3) 577-5460 

By 

August 12.2010 
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NonCE REQUIRED BY THE FAIR DEBT 
COLLECTION PRACTICES ACT, (11IE 'ACT') 

15 u.s c. SECTION 1601, AS AMENDED 

1 A:;. of September 19.2010, you owe $153,740 47 Because ofmterest, late charges and other 
charges that may vary from day to day, the amount due on the day you pay may be greater Hence,lfyou 
pay the amount shown above, an adjustment may be necessary after we recelve your check. lJl wluch 
event we will mform you before depoSltUlg the check for collection Fur further mformatlon. wnte or call 
as dlrecled m Paragraph 6 oftlns Notice 

2 SAC Home Loans Serv1cmg, L.P fka Countrywide Home Loans SeIV1cmg, L.P IS the Creditor 
to whom the debt IS owed.. 

3 The debt descnbed m tlus NotIce will be assumed to be valId by the Creditor's law fum unless 
you, the Debtor wltlun thnty (30) days after receipt oftlus nollce, dispute the Vahdlty of the debt or Some 
portIon thereof 

4 If you, the Debtor, notlfy the Creditors law finn III wntmg, Wlthm tlurty (30) days from receipt of 
tlns nouce that the debt or any porhon thereof 18 rusputed, the CredItor's law firm will cease all collec~on 
actlvrlIes untd It obtams and proVldcs to you a venficatlOn of the debt, and a copy of the venficaoon will 
be maIled to you the debtor by the C~rtor s law fum 

5 If the Credttornamed lD the attached letter IS not the ongmal CreciJtor and If you make a wntten 
request to the Credttors law fum Wltlnn thJrty (30) days, the name and address of the ongma) Creditor 
will be matled to you by the CredJtor's law finn. 

6 Wntten requests should be addressed to Finkel Law Fum LLC Post Office Box 71727 N 
Charleston, SC 29415, oreall (843) 577 5460 

7 Please be adVlsed that the tlme penod m wluch you have to ruspute the amount of your debt and 
request addttlonnl mfonnatlon does not alter or affect the tlme penod set forth m the South CarolIna Rules 
of em I Procedure for the filmg of an answer or other responsive pleadmg to the Complamt. 

Tms IS AN ATI'EMPT TO COLLECT A DEBT, AND ANYlNFORMATION OBTAINED 
WILL BE USED FOR THAT PURPOSE 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

BAC Home Loans Serv!clI1g L P f1.a 
Countrywide Home: LO"Ins Servlcmg L P 

PLAINTIff, 

\S 

Matthew B Fry aud CItizens Bank of 
I:ffmgham, 

DCFENDANT(S) 

IN TIle COURT OF COMMON PLJ:P...S
1 CIA NO 2010 CP 02"'01'1 ~ 

LIS PENDENS ~ () I O-ti cl-WtDa5 

(NON JURy MORTGAGE FORECLOSURE) 

NOTIC!: IS HI:RCBY GIY.CN that an acUon has been commenced and IS nO\\ pendmg m t.hJs 

court upon Complnmt of the above named PI arntlif agamst the above named Defendant(s) fOT foreclosure 

of a ccrtam mortgage of real estate gIven by George W Brelsford to Mortgage ElectrOniC RCgJstratlOn 

Systems, Inc as nommce for QUlcken Loans Inc m the amount of $14900000 dated March 21 2Q07 

aud recorded m the Office of the RegIster of Deeds for All-en County mBook 4131 at Page 1308 on Apnl 

20,2007 

The preffilscs covered and affected by the saId mortgage as by the foreclosure thereof were at the 

time of the makmg thereof and at the tIme of the fihng oftlus Notice descnbcd as follows 

All tbat cerium piece parcel or lot of land", Ith Impro\emenls thereon SItuate, lymg and belDg 
localed In the City of Puken In Aiken Coun!) South CaroJl!Ja bemg shO\\ nand dcslgnated as 
UNIT D 3 CLUB VILLAS AT WOODSIDE upon a plat prepared for Barbara B Filson by 
Tnpp land Surveymg, Inc under date of October 25 1995 and recorded In Plat Book 34 Page 
128 2, records of AIken County South Carolma Reference belDg made to said plat for a more 
complete and accurate descnpllon as 10 the metes bounds and location of the subject prerruses 

TMS# 107 1209009 
Property Address 

August 12 2010 

117 Club Villa Dnve AIken, SC 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

BAC Home Loan~ Servicing L P ft.a 
COUlltI)'\\ Ide Home Loans S(.rvl clOg L P 

PLAINTrrr, 

vs 

Matthew B FI) el al 

DEFENDANT S) 

IN THE COURT or COMMON PLtAS 
CIVIL ACTION NO 2010 CP 02-olQ'5 I 

CERfIFICATC OF 
EXEMPTIONIWITHDRA WAL fROM 

AlillIrRATlON AND MEDIATION 

I CERTrFY THAT THIS ACTION IS eXCMPT FROM ARBITRATION BECA usr: 

o Monetary I chef requested m tlus case exceeds £25 000 
o Thls IS a class aClIon 
o There IS a substantia] clalln for InJunctlon or declaratory rellef requested ill tlus case 
o Thls c<Jsc lOvolves (check one or more of the followmg ) 

o 11tle to real estate 
o Wills trusts and decedents estates 
o Mortgage foreclosure 
o Parllllon 

o Tlus IS a special procecdmg 01 actIon scekmg e)<.traordmary relIef such as mandamus habeas 
corpus or prolubll!olJ 

o Monetary rehef requested m trus case IS unspecified but exceeds $25 000 
o ThiS case IS a companion or related to slImlar acllans pendmg m other courts wah wluch the 

aclloll nuSht bl.- consohdated but for lack of JUrisdictIOn or \ enue 
o This action IS appelhte In nature 
o This IS ~ posl-con'\lctlon rehcFmatter 
o Tills IS a forfeIture proceedlIlg brought by the Stale or 
o ThIS IS a contempt ofColUt proceedmg 

August 12 2010 
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FORMANDATEDADRCOUNTIrnSONLY 
Allendale Anderson. Beaufort, Colleton, Florence, GreenVllle, Hampton, Hony 

Jasper, Lexmgton Pickens (Fanuly Court Only) RIchland, Umon and York 

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVll.. CASES TO AN 
ALTERNATE DISPUTE RESOLUTlONPROCESS. UNLESS OTHERWISE EXEMPT 

You are required to take tbe followiDg action(s) 
I The partIes shall select a neutral and file a "Proof of ADR" form on or by the 21 O~ day of the 

filmg of tlus act10n If the parties have not selected a neutral Within 210 days, the Clerk of 
Court shall then appomt a prunaxy and secondruy meWator from the current roster on a 
rotatIng basIS from among those medlators agreemg to accept cases m the county m wluch the 
action has been filed. 

2 The lIuttal ADR conference must be held W1thm 300 days after the filing of the actton. 

3 Pre-sUit medical malpractice medIations required by S C Code §15 79 125 shall be held Dot 
later thllJl 120 days after all defendants are served WIth the 'Notice of Intent to FIle SUIt' or 
as the court drrects (Medtcal malpracnce medlatton lS mandatory statewIde) 

4 Case are exempt from the ADR only upon the folloWIng grounds 

a SpecIal proceedmg, or actlOns seekmg extraordmary rehef such as mandamus habeas 
corpus or prohIblllOn, 

b Requests for-temporary rehef 

c Appeals 

d Post Conv!cton rehefmaltcl"S 

e Contempt of Court proceedmgs, 

f ForfeIture proceedmgs brought by governmental entitles, 

g Mortgage foreclosures and 

h Cases that have been prevlOus!y subjected to an ADR conference, unless othervn.se 
reqwred by Rule 3 or by statute 

5 In cases not subject to ADR, the Cluef Judge for Adnurustratlve Purposes upon the motIon of 
the court or of any party, may order Ii case to memaoon. 

6 Mollon of a party to be exempt from payment ofueutcal fees due to mmgency should be filed 
With &e Cmni Within ten. (lQ) days after the ADR conference bad been CQIlc1uded 

Please Note You must comply With the Supreme Court Rules regardmg ADR 
Fadure to do so may affect your case or may result w sanctions 

SCCN234 (0112010) 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

IN THE COURT OF COMMON PLEAS 
CIA NO 10 CP 02 00172 

(NON JURY MORTGAGE FORECLOSURE) 
CItizens Bank of Effingham 

PLAINTIFF, 

vs 

Debra KInder Personal RepresentatIve of the 
Estate of George Wilham Brelsford IV alkJaJ 
George W Brelsford, Debra Kmder, Personal 
Representative nfthe Estate of PatrIcIa M 
Brelsford, Debra KInder, IndlVlduaUy Kathleen 
Brelsford French Roblll Brelsford Landes 
Mortgage ElectroOlc ReglStranon Systems Inc. 
MIN# 100039032108093192, and WoodsIde 
Plantanon Property Owners AssoclaflOn, 

DEFENDANTS 

CLAIM FOR SURPLUS 

CLAIM OF ENTITLEMENT TO SURPLUS FUNDS 
Rule 71{c) !)fthe South Carolma Rules ofClVIl Procedure 

Pursuant to rule 71(c) of the South Carolina Rules of Cm.! Procedure that BAC home Loan 
Servlcmg L P flea CountryWIde Home Loan Semcmg L P successor m Interests to Mortgage Electroruc 
RegJstratlon Systems Inc !vfiN# 100039032108093192 hereby makes cIalm to any entItlement It may 
have to ilie surplus funds lU the above foreclosure acnoD, as follows 

Name of Claunant 

Nature of ClaIm 

Mortgage OngmaUy to 

From. 

Dated 

Recorded 

ASSIgned to 

ASSignment recorded 

BAC Home Loan ServiCing L P fka COUDtrywlde Horne Loan 
SelYlcmg L P successor 10 mterests to Mortgage Electrollic 
RegJstratlou Systems Inc MIN# 100039032108093192 

Note and Mortgage 

Mortgage Electroruc Reglstranon System, Inc 

George W Brelsford 

March 21 2007 

Apnl 20, 2007 
Booh. 4131 Page 1308 

BAC Home Loau SelYlcmg L P fka CountrywIde Honw Loan 
SelYlcmg LP 

August20 2010 
Book 4320 at Page 1877 

lof2 
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Date ClaIm Arose January 1 2010 Date of Default 

Outstandmg Pnnclpal Balance on Loan 
With mterest accrumg at 6 50% pursuant 
10 the terms of the Note $14415794 

WHEREFORE BAC Home Loan SerYIclllg, L P , fka Countrywide Home Loan SelYkcmg L P respectfully 
requests that thiS court protect Its mterest In the said swplus funds 

L P fka Country\vlde 

20f2 
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S I A rc or sou Iii CAROLINA 
I' -=-;-~~IJ 

) .:::/ \V( 
JU 1[jJ11i1 

) 
COUR r 01 (OMMON I)LLAS 

COUNl Y 01 AIK! N 

CItIzens I3JIlt.. or Lf!lngh1nl o Plal1lllfl 

) 
) 
) 

CASt NO 
20!0 CIl 02 172 

v 
) 
) 
) 
) 
) 

MOl (ON AND ORDeR INfORMAl rON 
rORM AND coveR SHCCl 

Debra KlIlclcr et al 
t2$J Dcf(..l1dant 

Plamllfrs Attorney Defendant s Attorney 
Bradley L BOlli [squIre Bar No Sean A OConnor EsquIre Bar No 68382 
Address Address 
POBox. 652, AIken, SC 29802 Post Office Box 225 Charleston SC 29402 
phone (803) 644 4460 fax (803) 644 4469 phone (843)5775460 fax (843)577 5135 
e Inall other emaIl other 
(2;J MOTION HEARING REQUESTED (altach written mohon and complete SECTIONS J and III) o FORM MOTION NO HEARING REQUESTED (complete SECTIONS II and III) 
QPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) 

SECTION I Hearing Information 
Nature of MotIon Rule 59(e) SCRCP Motion to AlterR-~end judgment 
Estimated Time Needed 3O"l ~Court Reporter Needed YES I 0 NO 

SECTION II MOhon/Order Type o Written motion attached o Form Mollon/Order 
I hereby move for relief or action by the court as set forth 10 the attached proposed order 

~~Q:'-mdt5l December 17,2010 
Sigllarure Of A tlorneyror OPlamllff / [JDefend:alll Date submitted 

SECTION III Motron Fec 
(gJPAID-AMOUNT 2500 o EXEMPT 0 Rule to Show Cause 10 Ch,ld or Spousal Support 

(check reason) 0 Domestic Abuse or Abuse and Neglect o Indigent Status 0 State Agency v IndIgent Part) o Sexually Violent Predator Act 0 Post ConVictIOn Rehef o Motion for Stay In Bankruptcy o Motion for Publication o Motion for Execution (Rule 69, SeRC?) o Proposed order submitted at request of the court or 
reduced to wnlmg from motion made in open court per Judge S instructIOns 

Name of Court Reporter 
o Other 

JUDGE'S SECTION o Motion Fee to be paId upon ftlmg of the attached 
order JUDGE 
o Other 

CODE Date 
~ 

CLERK'S VERlFICA TlON ~Opy 
O"«)l1lHll NAL FILE~ 

Collected by 
DEC 2 12D\o ~ 

o MOTION FEE COLLECTED 
AIKEN COUNl! ... o CONTESTED-AMOUNT DUE 

CLt:.KI\ ut" \,Juun I 

SCCA/233 (II 03) 
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Sf All 01 SOU) II CAROLINA 

COUNl Y or AIKeN 

) 
) 
) 

CItizens Ban"- Of effingham ) 
) 

Plamtlf! ) 
) 

vs ) 
) 

Debra Kmder Personal RepresentatIve of ) 
The Estate of George WIlham Brelsford, IV ) 
aIkIa George W Brelsford, Debra Kmder ) 
Personal Representative of the Estate of ) 
Patricia M Brelsford Dedra Kmder } 
IndIvIdually. Kathleen Brelsford French ) 
RobIn Brelsford Landes Mortgage ) 
ElectrOniC RegistratIOn Systems Inc ) 
MINI;I 100039032] 08093192 and ) 
WoodsIde PlantatIOn Property Owners ) 
ASSOCIation ) 

) 
Defendants ) 

------------------------) 
BAC Home Loan Sen Icmg L P 

IN 1111 COUR 1 01 COMMON PLLAS 
J.OR lllC SeCOND JUDICIAL CIRCUli 
CASL NO 2010 CP 02 172 

RULE S9(c), SCRC!> 
MOTION TO ALTER OR 
AMEND JUDGMENT 

COpy 
ORIGINAL FILE~;W 

DEt 2 t 20tlllJ-v1 

AIKEN COUNTY 
CLERK OF COURT 

f/kJa Countrywide Home Loan Servlcmg L P 

('BAC ) successor In Interest to Defendant Mortgage Electronic RegIstration Systems Inc 

MIN # 100039032108093192 ( MERS) by Its undersigned counsel, moves thiS Court 

pursuant to Rule 59(e) of the Soulh Carolina Rules of CIVil Procedure to alter or amend the 

Judgment rendered 1fi thIS actIon to Wit the Order of The Honorable Robert A. Smoak Jr 

Master m-Equlty for the Co\.nty of AIken, filed Decem ber 7 2010 

The basls for thIS motIoll IS that the Judgment rendered was In error, In that the Court 

should have awarded the surplus funds 111 the amount of $79,40525 (Seventy Nme Thousand 

four Hundred Five and 25/100 Dollars) to BAC The Court's Order erred lfi the folio\', mg 

particulars 
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rxccutlOnJRccordlllg of ass"~l1lncnt sUbSCguLlll to the sdk d,\tc docs not prcvent 
recovery of the surplus funds by BAC 

The Instant foreclosure sale took. plac<. Oil July 6 20 I 0 The assIgnment of th\. subJcct 

mortgage from MCRS mto BAC 1 lome Loan Servlcmg L P , fJk.Ja CountrywIde Home Loan 

ServlCll1g, L P was executed on July 30 2010 and filed with the AIken County RegIster of 

Mesne Conveyance on August 20 20]0 There IS no dIspute that the subject aSSIgnment dId 

occur and was recorded more than two months pnor to the October 28 2010 hearmg regarding 

the surplus funds 

Importantly, there IS no requIrement 111 South Carolina thaI a party 10 a foreclosure acllon 

have a recorded assignment In place prior to a final dISpOSitIOn and sale The note is the 

prIncIpal and the mortgage IS the inCident and foHows the note In Its delivery from one person to 

another When a negotiable note payable to order IS Hldorsed generally by the payee the note and 

ItS InCident pass In the commercial world by delivery [tlhere IS 110 law In thIS state that 

reqUires assIgnments of mortgages to be recorded Umon Nat I Bank of Columbia v Cook 110 

SC 99,96SE 48448687(1918) accordWdltarns&Co v Paysmger 15SC 171(1881) 

ThIS comports With S C Code Arm § 30-7 10 whIch makes clear that an Instrument IS 

only required to be recorded "so as to affect the nghts of subsequent credItors (whether lien 

creditors or Simple contract credltors) or purchasers for valuable consideratIon Without notice 

Thus the statute protects subsequent creditors or purchasers of an Instrument who record an 

assIgnment However, It does not require the current holder of a note to record an assignment of 

mortgage to receive the benefits of the secunty Instrument Moreover the statutI" IS deSigned, 

and e>..phcltly states that It IS for the protectIOn of subsequent creditors, not debtors or oblJgors 

20f6 
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I hert forr.. It cannot provldl. n clalln or JUv.lntJgl.. 10 .til obligor or.l b.\~IS 10 dt.rl) rLill..! to d 

creditor who IS the note holder 

rurther, while a mortgage IS an mteresl In real property and IS not governed by our UCC, 

the note Itself IS a negollllble Instrument and IS covered b} UCC Article) S C Cod~ Ann & 36 

3 201 (I) states In part Transfer of an Instrument vests 10 the transferee such nghts as the 

transferor has therem "See also Twelfth RMA Partners, L P v Natlonal Safe Corp 335 

S C 635 518 S E 2d 44 (Ct App 1999) (' In South Carolina It IS well established that an 

assignee stands In the shoes of 11s aSSignor V. hen a contract IS aSSigned the assignee 

should have all the same rtghts and priVileges mcludmg the nght to sue on the contract as the 

aSSignor Under the UCC In South Carolma a (t]ransfer of an mstrument vests In the transferee 

such fights as the transferor has therein S C Code Ann § 36 3 201 (1976) ) (Internal cltatlOns 

omltted)(emphaS1S added) 

In accordance With the case and statutory law outlmed here It IS not necessary nor IS It 

reqUired that the holder of a note secured by a mortgage record an assignment In the publtc 

records In order to recover surplus funds as a JunIOr lIenholder The Court s order IS therefore In 

error and provides no baSIS to deny BAC recovery of the surplus fimds 

2 The eXistence of the subject mortgage hen held by BAC was a matter of 

public record 

The eXistence of the subject mortgage hen held by BAC was made a matter of public 

record as the MERS mortgage was speclficalIy Identified III the Complamt at Paragraph 11 A 

Further, Paragraph 16 of thiS Court's Judgment of Foreclosure and Sale dated June 15, 20 10 

whIch Identified 'Mortgage ElectrOniC RegistratIOn Systems, Inc MIN # 

100039032108093192 as a Defendant, states "[he Defendants claJm or may claim d hen upon 

on legal mterest m subject property and In the event there IS a surplus from the sale of the 

36f6 
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SUbJllt proPlft) l>uch DlfLlld,lI)t Il1J.Y pn"sLI1t any l>ulh lien Of ICgoll Il1tcrl..~t at <l heJnng 

subscquLnt to thl sale In accordance wllh Ruli.. 71 (c) South Carolina Rules of Civil Proledurc 

Accordingly no person or entity was prejudiced In any manner by the fact that the 

assignment o[ the subject mortgage [rom MCRS IIlto SAC 'Aas c'lculed on July 30 20)0 and 

filed with the Aiken County RMC August 20 2010, some nme wecl\.s prior to Ihe October 28 

2010 hearing regardmg the surplus funds, as the subject hen which was later assigned to BAC 

was a matter of public record not only upon Its ongmal recordmg In 2007 but also as 

referenced In the pleadmgs and foreclosure Judgment III the Instant action The Court s order IS 

therefore In error and provIdes no baSIS to deny SAC recovery oflhe surplus funds 

3 Coffey and Frazer are both dlstmgUlshable and do prevent recovery of the 

sumlus funds bv BAC 

The subject Order of December 7 20 I 0 stated The Court notes hat there was 

considerable dISCUSSIon at the surplus funds hearIng concermng the posslblitty that the mortgage 

loan which forms the subject of the claImant s claim may have been closed without any 

partiCIpatIOn therem by a South Carolma licensed attorney m VIOlation of South Carolma law 

BAC notes that the Court has not ruled on thiS Issue and IS wIllmg 10 present eVIdence regardmg 

same upon to the Court s lnVltatlon and mstructlon 

However BAC wishes to pomt out here that even If It were to be ultimately detennmed 

by thIS Court that the ongmal lender on the subject loan QUIcken Loans, Inc completed the 

subject c10smg wIthout partlclpatlOn by a lIcensed South Carolma attorney, that 'Aould not bar 

recovery by BAC In thiS Instance 

The t\/O recent South Carolma appellate opmJOns '\\ hlch barred a lIenholder from 

recovermg In either law or equIty after a mortgage loan was closed wIthout partiCIpatIOn by a 
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hcen~cd South Carolll1<l .tUorm,y WclchoVHI Ban!... N A v Cotkv 389 S C 68 698 ~ C 2t1244 

(Ct App. May 6 20 10) and Matrix I manclal Svcs Corp v I raler Op No 26859, 20 I 0 WL 

3219472 (S C Aug 16 2010). are both plamly distingUIshable from the Instant case In both 

Coffey and Fra7cr the Courts decIsIOns wcr~ based upon the eqUitable doc!rll1l. of unckan 

hands 

Here Wachovla's employees processed the home eqUIty loan to Dr Coffey 
Without the supervision of an attorney The unauthorized practice of law IS 

mherently prejudicial to not only the parties Involved In the Instant transactIOn but 
also to the publiC at large We therefore reach the Inescapable conclUSIOn that 
Wachovla has come to court With unclean hands and IS barred from seekIng 
equitable relief Wachovla S legal causes of actlon are barred as well 

Coffey 389 S C 76 Q98 S E 2d 248 

[IJn thiS case MatrIX comes to the court With unclean hands and IS thus barred 
from seekIng eqUitable rehef Matnx hired LandAmenca OneS top to perform the 
title search prepare the documents and close the refinance loan all admIttedly 
Without the superviSion of a lIcensed attorney Thus MatriX has committed the 
unauthonzed practice of law In c10smg the refinance mortgage clearly vlOlattng 
South Carolma law The dissents protestations aSlde a party cannot Violate the 
law and expect not to bear the consequences of Its ac\Ions ThIS Court Will no! 
grant a discretionary eqUitable remedy to a party who refused to fo!\ow the laws 
of thIS state Therefore even If MatriX were able to satisfy the reqUirements for 
eqUitable subrogation MatrIX would not be entItled ,0 that eqUitable remedy 
because It has unclean hands 

Frazer Op No 26859,2010 WL 3219412 (S C, Aug 16 2010) 

In both cases the party held to have had unclean hands was the ongma! lender It IS not 

III dIspute that BAC was not the ongmallender and was not Involved In any \\ay In the ongmal 

loan transaction NeIther Coffey nor Frazer has been extended to apply to a SituatIOn as here In 

which a subsequent purchaser for value who was not a party to the loan transactIOn IS seekmg to 

recover on Its hen Such an extensIOn of the rule In Coffey and Frazer would be Improper, not 

only because there can be no findIng 10 thiS case that BAC had unclean hands but also because 

such a ruling would be repugnant to applicable law regardmg holders 10 due course 
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A holder III du< .. cour~t. I~ J pt.rson or t.ntlty \\ 110 IS a holtkr of a negollJbk lIl~trumt.1l1 

who loo\... It for value, III good fallh without notice Ihal It IS overduL. or has b<..cn dIshonored or 

any defense or claim to lIon the part of any person Rosemond v Campbell 288 S C 516, 524 

(S C App 1986) A holder In dut. Coursl.. of J nt..gotluble lIlstrumcm lalls It free frol\1 all claim!:. 

to lIon Ihe pan of any person and free from all defenses, mcludmg fraud m the mducement and 

faIlure of consideration of a party 10 the Instrument WIth whom the holder has not dealt Id al 

523 

If the holder IS a holder In due course the holder takes the Instrument free from all claIms 

to It on the part of any other person and free from all defenses of any party to the mstrumen{ With 

whom the holder has not dealt subject to lImited exceptIOns S C Code Ann § 36 3 305 The 

excepuons are (I) If the transferee IS a party to any fraud or illegallly affectl'lg the mstrumenl or 

(2) as a pnor holder the transferee had notice of a defense or claIm agamst It 

Accordlllgly, Coffey and Frazer are both dlstmgulshable and do prevent recovery of the 

surplus funds by B a..C 

For these and all the foregOing reasons the Master 10 [qulty should alter lts Order of 

December 7 20 I 0 by awarding to BAC the surplus funds 1Il the amount of $79405 25 

December 17 2010 

Respectfully submltted 

FINKEL LAW FIRM LLC 

£or1f(a<~~ 
Sean A 0 Connor ~ 
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COUN I Y or AIKEN 

) 
) 
) 

Citizens BanI-. Of Effingham, ) 
) 

Plamtl fl ) 
) 

vs ) 
) 

Debra Kmder Personal Representallve of ) 
The Estate of George William Brelsford IV ) 
aIlJa George W Brelsford Debra Kmder, ) 
Personal Representative of the Estate of ) 
PatriCia M Brelsford, Dedra Kmder ) 
IndivIdually Kathleen Brelsford French ) 
Robm Brelsford Landes, Mortgage ) 
ElectrOniC RegLstratlOn Systems Inc ) 
MrN# 100039032108093192 md ) 
WoodSide Plantatlon Property Owners ) 
ASSOCiation ) 

) 
Defendants ) 

) 

IN [Ill (OURI 01 COMMONP[LA~ 
rOR [Ilf SrCOND JUDICIAL CIRCUI J 
CASr NO 2010 CP 02 172 

CERTIFICATE OF SERVICE 

COpy 
ORIGINAL FILEr' \'fdJ 

IE 2 1 2010 b-J 
AIKEN caul'! 

ClERKOFCC,-, 

I hereby certify that, on tillS the 17'h day of December 2010 a copy of the Rule :J9(e) 

SCRCP MOllon to Alter or Amend Judgment was served upon the fol!owmg tndlvldual(s) via 

regular Umted States mati with suffiCient first class postage affi)..ed thereto and addressed as 

follows 

Bradley L Bom, EsqUire 
POBox 652 
Aiken SC 29802 

James L Verenes 
Fox & Verenes 
P 0 Drawer 328 
AIken SC 29802 

Finkel Law fmn LLC 
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Charleston South Carolina 2940 
843 'i77 5460 
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IN THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM AIKEN COUNTY 

Robert A Smoak. Jr , Master In EqUIty 

CaseNo 2010 CP 02-172 

BAC Home Loan ServIcing, L P 
f/hla Countrywide Home Loan Servicing. L P , 
successor m mterest to Defendant 

etal~ILED ?:~ 
~\~" ~ ~ 2011 

AlKEN COUNTY 
CLERK OF COURT 

Mortgage ElectronIc ReglstratlOn Systems, Inc 
MIN # 100039032108093192, Appellant 

v 

Debra Kmder, Personal RepresentatIve of 
The Estate ofOeorge Wilham Brelsford IV 
alkJa George W Brelsford, and Debra Kmder 
Personal Representauve of the Estate of 
Patricia M Brelsford Respondent(s) 

NOTICE OF APPEAL 

BAC Home Loan Servicing, L P flkJa Countrywide Home Loan Servlcmg, L P 

("BAC'') succe~sor III lnterest to Defendant Mortgage Electronic Reglstralton Systems, Inc. 

MIN # 100039032108093192 ("MERS) by and through Its undersigned counsel, appeals the 

order of the Honorable Robert A Smoak Jr dated Dec 7 2010 whIch had denIed BAC's clalm 

to the sUiplus funds of $79,405 25 followmg a foreclosure by Cltlzens Bank of Lffingham and 
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BAC Home Loan Servlcmg, L P v Debra Kinder et al 
Case No 2010 CP 02 172 
NOTICE OF APPEAL 

sale to a thIrd party bidder, and IIlstead awarded those funds to tne estate of the borrower, and 

appeals the order dated Feb 4,2011, denYing BAC s timely motion under Rule 59(e), SCRCP, 

which sought to alter, amend or set aSJde Judge Smoak s above referenced earher order of Dec 

7,2010 

Appellant first receIved wntten or any notIce of the Feb 4 2011 order on Tuesday, 

March 22 2011, when It was e maIled to Attorney Sean A 0 Connor by Respondents counsel 

James L Verenes Neither Attorney 0 COlIDor nor Appellant receIved a copy of the Feb 4 

2011 order from the court 

(SIGNATURE ON FOLLOWrNG PAGE) 

(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK) 
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BAC Home Loan Servt<;mg, L P v Debra Kinder et al 
Case No 2010 CP 02 172 
NOTICE OF APPEAL 

Apnl2l,2010 

Defendan s counsel 

James L Verenes 
P 0 Drawer 328 
Aiken, S C 29802 
803 6496281 
803641-1216 (fax) 
Jlmverenes@aol com 

Respectfully submItted, 

~iaO~d4~ 
Sean A 0 nnor (SC Bar # 68382) - '-7 
FINKEL LAW FIRM LLC 
Post Office Box: 225 
Charleston, South Carolina 29402 
Telephone (843) 577·;,460 
Facslmlle (843) 577 5135 
soconnor@finkellaw com 
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THE STATE OF COUTH CAROLINA 
In Tre Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak Jr, Master-m EqUIty for AIken County 

CaseNo 2010 CP 02172 

BAC Horne Loan Servlcmg, L P 
flkJa CountrywJde Home Loan ServlClng L P , 
successor In Interest to Defendant 
Mortgage ElectrOniC Regtstratlon Systems, Inc, 
MIN # 100039032108093192, 

v 

Debra Kmder Personal Representatlve of 
The Estate of George Wilham Brelsford, IV 
aJk}a George W Brelsford, and Debra Kmder, 
Personal RepresentatlVe of the Estate of 
PatrIcIa M Brelsford, 

PROOF OF SERVICE 

Appellant, 

Respondent(s) 

I certIfy that I have ~crved the Notice of Appeal on Re&pondent(s) by deposItmg a 
copy of same In the Umted States Mall postage prepaid on Apnl 21 2011 addressed to 
Respondents' attorney of record James L Verenes, 322 Laurens Street, N W , AIken, 
South Caroltna 29801 
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BAC Home loan Servlcmg,l P v Debra Kmder et al 
Case No 2010 CP-02·172 
PROOF OF SERVICE 

Apf1121,2011 

~Aa Q~IlfJ[f7 eanAO 'connor (SC Bar #68382) 
FINKEL LAW FIRM LLC 
Post Office Box 225 
Charleston, South Carolma 29402 
Telephone (843) 577 5460 
Facslmlle (843) 577-5135 
soconnor@finkellaw com 
Attorney for Appellant 
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Return to Fwkel Law Fum LLC 
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~ By J'ULIE STUTTS D£Pllrl' RIle N Charleston, SC 29415 
~BK:RB 4320 

33820 F344741 
STATE OF SOUTH CAROLINA 

I ~PG:1871-1877 
I 
\ 

COUNTY OF AIKEN ASSIGNJ\.1ENT OF MORTGAGE 

FOR V ALOE RECEIVED, the undersIgned, Mortgage Electromc ReglStratIon Systems, Inc 
as nommee for QUlcken Loans, Inc does hereby transfer, asSIgn, set over and convey to BAC Home 
Loans Servlcmg, L.P fka CountryWlde aome Loans ServJ.cmg L P Its successors and asslgns forever, 
that certain mortgage and the Note thereby secured, made and executed by George W Brelsford to 
Mortgage ElectrOnIC RegIstratIon Systems Inc as nommee for QUIcken Loans Inc, dated March 21, 
2007 and duly recorded 00 Apnl20, 2007 m Mortgage Book 4131, Page 1308 ill the Office of the 
RegIster of Deeds for Men County m the State of South Carolma. 

IN WITNESS WHEREOF, the undersIgned has caused tlus InStrument to be dcly executed and 
deh vered tins '1 ? day of :,rv\ i ' 201 0 

In the presence of Mortgage Electroruc Regtstrauon Systems Inc 
as nommce for QuIcken ~c 

By ~~ 
(Name of Officer) 

Tltle \.IS") &'S~ ~ 
\, 

ACKNOWLEDGl\fENT 
S C CODE 30 5-30 

The underslgned a Notary Pubhc for the State of SCv.-:t<- ~11~es hereby certUy 
1hat the wltlnn named Officer of Mortgage Electromc Regl,trauon Syste= Inc as D.ommee for Qulcken 
Loans Inc personally appeared before me thJ.s day and acknowledged the due execuuon of the foregomg 

""tnunon' 0rz F 
on tln, 3 a,'l-d,y 0' -f4-- ,2010 

ASSIGNEE ADDRESS BAC Home Loans ServlCmg L P fka Countrvwlde Home Loans 
Servlcmg LP 
71 OS" Corporate Dr 
Mall Stop PTX-C35 
Plano TX 75024 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr, Master-In EqUIty for AIken County 

Case No 2010-CP-02-172 

BAC Home Loan ServIcmg, L P, 
flk/a CountrywIde Home Loan Servlcmg, L P , 
successor In mterest to Defendant 
Mortgage Electromc RegistratIOn Systems, Inc 
MIN # 100039032108093192, 

v 

Debra Kmder Personal RepresentatIve of 
The Estate of George WIlham Brelsford, IV 
a!k/a George W Brelsford, and Debra Kmder, 
Personal RepresentatIve of the Estate of 
Patncla M Brelsford, 

CERTIFICATE OF COUNSEL 

Appellant 

Respondent( s) 

The undersigned hereby certifies that the Record on Appeal contams all matenal 
proposed to be mcluded by any of the partIes and not any other material 

Charleston South Carolma 
November 9, 2011 

Sean A 0' onnor, EsqUire (SC Bar No 68382) 
Fmkel Law Fum LLC 
PO Bo"\{ 41489 
Charleston, South Carolma 29423 
Attame) ~ for Appellant 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr , Master-m-EqUIty for AIken County 

Case No 2010-CP-02-172 

BAC Home Loan ServIcmg, L P , 
f/k/a CountrywIde Home Loan ServIcmg, L P , 
successor m mterest to Defendant 
Mortgage Electromc ReglstratlOn Systems, Inc 
MIN # 100039032108093192, 

v 

Debra Kmder, Personal RepresentatIve of 
The Estate of George Wllham Brelsford, IV 
a/k/a George W Brelsford, and Debra Kmder, 
Personal RepresentatIve of the Estate of 
PatnCla M Brelsford, 

CERTIFICATE OF COUNSEL 

Appellant, 

Respondent( s) 

The undersIgned hereby certIfies that the Record on Appeal contams all matenal 
proposed to be mcluded by any of the partIes and not any other matenal 

Charleston, South Carohna 
November 9,2011 

Sean A 0' onnor, EsqUIre (SC Bar No 68382) 
Fmkel Law FIrm LLC 
POBox 41489 
Charleston, South Carolma 29423 
Attorneys for Appellant 


