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. FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY
IN THE COURT OF COMMON PLEAS CASE NO. 2014-CP-26-7617
Captain’s Harbour and Racquet Club Homeowners Jerald W. Jones
Association, Inc.
PLAINTIFF(S) DEFENDANT(S)
Attorney for : [] Plaintiff ] Defendant
Submitted by: or
[[] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE) R

JURY VERDICT. This action came before the court for a trial by jury. The issues f?;
have been tried and a verdict rendered. - -
<

DECISION BY THE COURT. This action came to trial or hearing before the coutt:- —

The issues have been tried or heard and a decision rendered. [_| See Page 2 for additional mforma!;g

ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [[] Rule 41(a), ,\__:
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [ Other - % o
(-]

[
oy
l-
o]
-

ACTION STRICKEN (CHECK REASON): [ Rule 40(j), SCRCP; [] Bankruptcy; ; ”
(] Binding arbitration, subject to right to restore to confirm, vacate or modify e N
arbitration award; [] Other ~

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed; [] Reversed; [_] Remanded; [ Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER CQURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [_J Statement of Judgment

by the Court:

O 0 X O

ORDER INFORMATION

THE COURT DENIES DEFENDANT’S MOTION FOR RECONSIDERATION. INASMUCH AS
IDENTICAL GROUNDS WERE ARGUED AT PREVIOUS HEARING THE REQUEST FOR A HEARING
ON THIS MOTION IS DENIED. THE COURT NOTES THAT DEFENDANT’S MOTION FOR
RECONSIDERATION WAS NOT PROVIDED TO THE COURT UNTIL AUGUST 2§, 2016. PLAINTIFF’S
COUNSEL TO PREPARE A FORMAL ORDER.

This order [X] ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “IN/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) belaw) (List amount(s) below)
$
$
S

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgrnent information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details,

SCRCP Form 4C (03/2013) ' Page 1
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MO XSS Qb

Cxeuit Court udge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of ,20 _to attomeys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

-opy 01 uraer/

aled LJ( \p __mailedtoall
sartiesnotindefaultor 10-11-{lp

Initials

SCRCP Form 4C (03/2013) Page 2
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OOP/ES 'VUULE
/o)

STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS
} FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY y CASE NO.: 2014-CP-26-7617
)
CAPTAIN’S HARBOUR AND )
RACQUET CLUB HOMEOWNERS )
ASSOCIATION, INC., ) ORDER
)
Plaintiff, )
Vs, )
)
JERALD W. JONES, )
)
Defendant. )
)

This matter came before the Court for consideration of Defendant’s Motion for
Reconsideration, filed on March 11, 2016. Plaintiff’s and Defendant’s Motions for Summary
Judgment were heard on February 17, 2016. The Court issued a Form-4 Order Granting
Plaintifs Motion for Summary Judgment and Denying Defendant’s Motion for Summary
Judgment on February 18, 2016. The Court entered a Formal Order on the motions dated April
7, 2016. Counsel for the Defendant requested the Court consider the Motion for
Reconsideration, and, in response, Plaintiff requested that the Court consider the Motion without
a hearing and deﬁy the Motion on the ground that Defendant failed to assert any new or
supplemental arguments beyond those presented in prior written submissions to the Court or
| heard at the February 17, 2016 hearing,

Because Defendant has not asserted any new or alternative grounds in support of his

Motion for Summary Judgment and in Opposition to Plaintiff’s Motion for Summary Judgment,
Luno0 40 W3

L T wpt TliE!
o ernenfil
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the Court DENIES Defendant’s request for a hearing on his Motion to Reconsider, and DENIES
Defendant’s Motion for Reconsideration.

IT IS SO ORDERED.

. Lgwton Mclintosh, Judge J

This Qv\ day of {UOUQM 2016

Anderson, South Carolina

5587528v.1
2.
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY CASE NUMBER 2014CP2607617
IN THE COURT OF COMMON PLEAS

Captains Harbour And Jerald W Jones i

Racquet Club Homeowners RNt

Association Inc

o -
PLAINTIFF(S) DEEENDANTI(S) —
Attorney for: [] Plaintiff [T Befendfint
Submitted by: [ Seif-Represented Litigags

DISPOSITION TYPE (CHECK ONE)
[J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

modify arbitration award:
DISPOSITION OF APPEAL TO THE CIRCUIT COURT {CHECK APPLICABLE BOX):
[ ] Affirmed; [ Reversed; []Remanded; [ Other:

¢ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [[] See Page 2 for additional information.

(J ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; [(J Rule 41(a), SCRCP (Vol. Nonsuit);
(] Rule 43(k), SCRCP (Settled); ] Other:

(] ACTION STRICKEN (CHECK REASON):  [] Rule 40(j) SCRCP; [ Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or [ Other:

O

NOTE: ATTORNEYS ARE RESPONS{BLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ Sece attached order; (formal order to follow) [] Statement of Judgment by the Court:
ORDER INFORMATION

Plaintiff’s Motion for Summary Judgment granted in that the attorney’s fees incurred by the Defendant were based
on individual charges against him, and the agreement was between the Plaintiff and the Corporate management
company. Therefore, Defendant was not entitled to indemnification through the agreement for personal charges.
Defendant’s Motion for Summary Judgment denied. Mr. MacKelan to prepare formal order.

This order [_] ends [X] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount Te be Enrolled
{List name(s) below) (List name(s) below) {List amount(s) below)

! n/a n/a n/a

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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‘If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable cos vailable at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Tifle abstractors and researchers should refer to the official court order for

judgment t@_’@
Q(({ 2/1812016

A ¥ 7
Circuit Qourt Jﬁdge"R’. Lawton Mclﬂtogj;/ Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on , to attorneys of record or
to parties (when appearing pro se) as follows:

Douglas Walker MacKelcan I11 40 Calhoun St., Ste. 400 Thomas William Winslow 11019 Toummament Blvd. PO Box
Charleston, SC 29401 829 Murrells Inlet, SC 29576

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter Teresa Bautz Melanie Huggins-Ward - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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FORM 4
JUDGMENT IN A CIVIL CASE

CASE NO. 2011 CP-26-7617

{OMEOWNERS JERALD W, JONES
DEFENDANT(S)
Attorney for : Plaintiff Defendant
or
Self-Represented EftigaGB
=
SITION TYPE (CHECK ONE) oo

=
tion came before the court for a trial by jury, The i issues?”
:t rendered.

ARELE

JRT. This action came to trial or hearing before the coutts-

or heard and a decision rendered. See Page 2 for adgmonalgpt‘g[matg
HECK REASON): Rule 12(b), SCRCP; Rule 41(a), ‘::;

le 43(k), SCRCP (Settled); Other —t

1ECK REASON): Rule 40(j), SCRCP; Bankruptcy;
L to right to restore to confirm, vacate or modify

50 6

AL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
nanded; Other

YOTIFYING LOWER COURT, TRIBUNAL, O ADMINISTRATIVE AGENCY OF
IN THIS APPEAL.

attached order (formal order (o follow) Statement of Judgment by the

'RDER INFORMATION

i

%mﬂ‘J

[ON FOR THE JUDGMENT INDEX
gment affects title to real or personal property or if any amount
information, indicate “N/A" in one of the boxes below,

Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List amouni(s) below)
) W, JONES $18,321. 14

$

ling tax map information and address, referenced in the order:

d by the submilting party. Disputes concerning the amounts contained in this

to the SC Rules of Civil Procedure, Amounts to be computed such as interest
¢ the form and final order are submitted to the judge may be provided to the
ould refer to the official court order for judgment details.

Page | 8

it
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C <155 (‘("\r“ Lé

Cil@iﬂt\:ﬁldge ' 7 Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the / O‘Z%ay o /Land a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

OBNEY(S) FOR DEFENDANT(S)

ATTORNEY(S) FOR THE PLAINTIFF(S)

CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (03/2013) Page 2 9
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 2014-CP-26-

STATE OF SOUTH CAROLINA

COUNTY OF HORRY

CAPTAIN’S HARBOUR AND
RACQUET CLUB HOMEOWNERS
ASSOCIATION, INC.,

e
COMPLAINT o7 &

S e
(Jury Trial Demanded):” S
Plaintiff, ';!’ N
*\:}\ ¢ f
* 3 ('.';:: g ‘,
24 o L
JERALD W. JONES, Bz oo -
'_";'é) ()
c

Defendant.

Plaintiff Captain’s Harbour and Racquet Club Homeowners Association, Inc. alleges as

follows:

1. The Plaintiff, Captain’s Harbour and Racquet Club Homeowners Association, Inc.
is bringing this action to enforce its rights to recover damages for wrongful conversion of its

property.

2. Plaintiff is a non-profit corporation existing under the laws of the state of South

Carolina for the purpose of administering a condominium located in Horry County, South

Carolina.

3. Defendant Jerald W. Jones is a resident of Horry County.

4, Defendant formerly served as the President of the Board of Directors for the
Plaintiff.

14



App. 000016

5. Upon information and belief, Defendant is an owner, employee, or agent of ACE
Management.
6. The Plaintiff contracted with ACE Management to provide property management

services to Plaintiff’s Regime.

7. Defendant, acting in his individual capacity and entirely outside of the scope of
his duties as President of the Plaintiff’s Board of Directors or agent of the Plaintiff’s property

management company, improperly utilized Plaintiff’s funds to pay personal legal expenses and

medical bills of at least $13,338.41.

8. Defendant made payments directly from Plaintiff’'s bank account, thereby
depriving Plaintiff of its property.

9, Defendant utilized Plaintiff’s money for his personal use.

10.  Defendant’s use of Plaintiff’s money for payment of personal legal fees and

medical bills was not authorized by Plaintiff.

11.  Plaintiff has repeatedly demanded that Defendant return the money to the

Plaintiff’s accounts.

12.  Defendant has repeatedly refused to return the money he has wrongfully

converted for his personal use.

WHEREFORE, Plaintiff demands judgment against the Defendant for actual damages,

interest, and punitive damages as may be awarded by a jury for the wrongful and willful

15



App. 000017

conversion of the Plaintiff’s property, and any other costs, fees, and other relief the Court deems

proper.

This__(,#*_day of November, 2014.

Respectfully submitted,
CARLOCK, COPELAND & STAIR, LLP

oAb W —

DOWUGLAS W! MACKELCAN
State Bar No.: 76332

Attorney for the Plaintiff
40 Calhoun Street, Suite 400
Charleston, SC 29401-3531
843-727-0307

16
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY - FIFTEENTH JUDICIAL CIRCUIT

Captain's Harbour and Racquet Club C/A No.: 2014-CP-26-7617
Homeowners Association, Inc., :

Plaintiff , ANSWER

. (Jury Trial Demanded)

derald W. Jones,
Defendant .

.

Defendant Jerald W. Jones (“Defendant”), answering the Complaint of
Plaintiff Captain’s Harbour and Racquet Club Homeowners Association, Inc.
(“Plaintiff’), will respectfully show unto this Court as follows:

1. Defendant denies each and every allegation of Plaintiffs Complaint
that is not specifically admitted herein.

2. Defendant is without knowledge or information sufficient to form a
belief as to the truth of the allegations of Paragraph 1.

3. Upon information and belief, Defendant admits the allegations of
Paragraph 2.

4. Defendant admits the : egations of Paragraph 3.

5. Defendgnt admits the allegations of Paragraph 4.

6. Defendant, upon information and belief, admits the allegations of
Paragraph 5 or 7 to the extent that the Defendant is an agent of ACE Management.
Defendant denies the remaining allegations of Paragraph 5.

7. Defendant, upon information and belief, admits the allegations of

P agraph 6.

age 1of

17
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11

12.

13.

14.

App. 000019

Defendant denies the allegations of Paragraph 7.
Defendant denies the allegations of Paragraph 8.
Defendant denies the allegations of Paragraph 9.
Defendant denies the allegations of Paragraph 10.
Defendant denies the allegations of Paragraph 11.
Defendant denies the allegations of Paragraph 12.

Defendant denies the allegations contained in the “wherefore” clause of

the Plaintiffs Complaint.

15.

FOR A FIRST DEFENSE

Plaintiffs Complaint, in whole or in part, fails to state facts sufficient

to support a claim upon which relief can be granted and must, therefore, be

dismissed pursuant to Rule 12(b)(6), SCRCP.

16.

FOR A SECOND DEFENSE

Plaintiff failed to properly serve process on this Defendant and,

therefore, this action should be dismissed.

17.

waiver.

18.

laches.

FOR A THIRD DEFENSE

Plaintiff's claims may be barred in whole or in part by the doctrine of

FOR A FOURTH DEFENSE

Plaintiff's claims may be barred in whole or in part by the doctrine of

Page 2 0of 5

18
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FORA FTH DEFENSE

19. Plaintiffs claims may be barred in whole or in part by the doctrine of

accord and satisfaction.

ORA{ {(TH DEFENSE

20. Defendant’s conduct was privileged under the circumstances.

i ¢ VENTHDEFI SE

21. The damages allegedly sustained by Plaintiff, if any, were proximately
caused and occasioned by their failure to exercise reasonable care to minimize the
damages allegedly sustained and, therefore, the doctrine of mitigation of damages

acts as a bar to Plaintiff’s claims for damages.

FOR AN EIGHT. EFENS

22.  Plaintiff is not entitled to relief because Plaintiff has unclean hands.

23. Any award of punitive damages in a civil action violates the Due
Process and Equal Protection of the law clauses of the Fourteenth Amendment to
the United States Constitution, and denied Defendant the protection of the Fifth
Amendment to the United States Constitution in that civil punitive damages are
sufficiently criminal in nature as to require criminal procedural safeguards.

FOR ATEN1 _DEFENSE

24. Defendant’s alleged conduct does not give rise to liability for punitive

damages under the laws controlling in this action and, therefore, must be stricken

from the Plaintiff's Complaint.

Page 3 of 5

19
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FOR AN ELEVENTH DEFENSE

25.  Plaintiff's claims, if any, may be barred by the terms of the Plaintiffs

agreement with Defendant and/or ACE Management.

FOR A TWELFTH DEFENSE

26. Plaintiff may have a contractual obligation to Defendant in which

Plaintiff is to indemnify and save harmless Defendant from any liability for all

damages alleged in this action, if any.

FOR A THIRTEENTH DEFENSE

27. Defendant has not had an opportunity to conduct a sufficient
investigation or to engage in adequate discovery regarding the circumstances of
Plaintiffs allegations. Defendant will act as best he can to inform himself of the
pertinent facts and prevailing circumstances surrounding any of the allegations
asserted by Plaintiff in the Complaint and gives notice of Defendant’s intent to
assert any further defenses, including affirmative defenses, that his information-
gathering process may indicate is supported by fact or law.

(Signature Page Follows)

Page 4 of 5

20
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Murrells lnlet,v South Carolina

App. 000022

Respectfully submitted,

GOLDI NC VW NSLOW, LLC

lwﬁf#d;ﬂ
el

, —
By: \\ ’

Thomas Winslow

Ryan Compton

Post Office Box 829

Murrells Inlet, SC 29576

t. 843.357.9301 / f. 843.357.9303
tom@goldfinchwinslow.com
ryan@goldfinchwinslow.com

ATTORNEYS FOR PLAINTIFF CAPTAIN'S
HARBOUR AND RACQUET CLUB
HOMEOWNERS ASSOCIATION, INC.

Page bof 5

21



STATE OF SOUTH CAROLINA
COUNTY OF HORRY

CAPTAIN’S HARBOUR AND
RACQUET CLUB HOMEOWNERS
ASSOCIATION, INC,,

Plaintiff,
Vs.

JERALD W. JONES,

Defendant.

App. 000023

A i i g S L N N A S e T

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CASE NO.: 2014-CP-26-7617

PLAINTIFF’S MOTION FOR SUMMARY

JUDGMENT

COMES NOW, Plaintiff Captain’s Harbour and Racquet Club Homeowners Association,

Inc., by and through its undersigned attorney, and hereby moves for Summary Judgment

pursuant to Rule 56 of the South Carolina Rules of Civil Procedure.

Plaintiff is the homeowners association for a condominium building, and Defendant

formerly served as President of the Board of Directors for Plaintiff as well as an employee and

partial owner of the property management company managing the Association and Regime.

After an incident in July 2014 that led to Defendant’s arrest, Defendant proceeded to pay legal

and medical bills out of Plaintiff’s operating account without authorization from the Board. This

action seeks recovery of those sums used by Defendant without authorization of Plaintiff.

Summary Judgment for the Plaintiff is proper because no issues of material fact exist

regarding this claim, and Plaintiff is entitled to a judgment as a matter of law. This Motion is

, ,’:17 ~
based upon and supported by pleadings, Rules of Civil Procedure, applicable statutes.;_?aPplic@e

< o
o
=0 U
v 22
Ja o T
-~ ~
W D
b} Ny, ~

22




App. 000024

case law, governing documents of Captain’s Harbour and Racquet Club Homeowners

Association, Inc., and any supporting memoranda filed with the Court prior to a hearing on this

Motion.

Respectfully submitted,

This /6 * day of M , 2015,
XQ}\ WW""/IA—/

Douglas W, MacKelcan
CARLOCK,COPELAND & STAIR, LLP
40 Calhoun Street, Suite 400

Charleston, SC 29401

(843) 727-0307

Attorney for Plaintiff




. App. 000025 .

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Captain's Harbour and Racquet Club
Homeowners Association, Inc.,

Plaintiff,

V.

Jerald W. Jones,

Defendant.

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

C/A No.: 2014-CP-26-7617

DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT =

farmte }

—

[ ]

| SN
P

(VR

COMES NOW, Defendant Jerald W. Jones (“Defendant”), by and t‘};éugﬁts

undersigned attorney, and hereby moves for Summary Judgment pursuant to Rule

56 of the South Carolina Rules of Civil Procedure.

Defendant is the former property manager for the Plaintiff, former Board of

Directors Member, and member of the Plaintiff HOA. Upon being hired to manage

the property in question the Defendant and Plaintiff signed the “ACE HOA

Property Management Agreement.” (Exhibit 1) Page 6, Section 6, Paragraph C

states “the said association and its members, do hereby agree to indemnify and save

harmless the Manager from any such liability for all damage, costs, and expense

(including attorney fees incurred by the manager in defending legal action), arising

from an injury to any person or property in, about and in connection with the

Association....” The Plaintiff was attacked by residents on or about July 2014 due

to his attempts to enforce HOA policy and procedure. Further, when the attack

occurred he was on the HOA property in a meeting on other HOA business.

Page 1 0of 3
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|

As a result of the attack on him, he was injured and required medical
attention. Further, he was arrested and had to hire defense counsel to finally have
the charges dismissed. The Defendant was not the instigator and ultimately was
vindicated, as such under the attached Contract he was entitled to be indemnified
from “any such liability for all damage, costs, and expense ... arising from any
injury to any person or property in, about and in connection with the association.”
The Defendant as a Property Manager, President of the HOA, and/or as a member
of the HOA has the right to be indemnified under the clear language of the

agreement.

| Summary Judgment for the Defendant is proper because no issues of
material fact exist regarding this claim, and Plaintiff is entitled to a judgment as a
matter of law. This Motion is based upon and supported by pleadings, Rules of Civil
Procedure, applicable statutes, applicable case law, the contract between the
Plaintiff and Defendant, and any supporting memoranda filed with the Court prior
to a hearing on this motion.

(Signature Page Follows)
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Respectfully submitted,
GOLDFINCH WINSLOW, LL.C

. ﬁ/:,-

Thomas Winslow

Post Office Box 829

Murrells Inlet, SC 29576

t. 843.357.9301 / f. 843.357.9303
tom@goldfinchwinslow.com

ATTORNEYS FOR DEFENDANT JERALD W. JONES

Murrells Inlet, South Carolina
January 4, 2016
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As a result of the attack, Defendant was injured and required medical
attention. Further, he was arrested and had to hire defense counsel to finally have
the charges dismissed. The Defendant was not the instigator and ultimately was
vindicated, as such under the attached Contract he was entitled to be indemnified
from “any such liability for all damage, costs, and expense ... arising from any
injury to any person or property in, about and in connection with the association.”
The Defendant as a Property Manager, President of the HOA, and/or as a member
of the HOA has the right to be indemnified under the clear language of the
agreement.

Summary Judgment for the Defendant is proper because no issues of
material fact exist regarding this claim, and Defendant is entitled to 2 judgment as
a matter of law.

This Motion i3 based upon and supported by pleadings, Rules of Civil
Procedure, applicable statutes, applicable case law, the contract between the

Plaintiffs and Defendant, any Affidavits and supporting memoranda that may be

received by the Court.

(Signature page is next page)
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Respectfully submitted,

GOLDFINCH WINSLOW, LL.C

b \ =2 & fe

Thomas Winslow

Post Office Box 829

Murrells Inlet, SC 29576

t. 843.357.9301 / f. 843.357.9303
tom@goldfinchwinslow.com
ATTORNEY FOR DEFENDANT
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 2014-CP-26-7617

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

CAPTAIN’S HARBOUR AND
RACQUET CLUB HOMEOWNERS

ASSOCIATION, INC., PLAINTIFF’S MEMORANDUM OF LAW IN

SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO
DEFENDANT’S MOTION FOR SUMMARY

JUDGMENT '

Plaintiff,
VS,

JERALD W. JONES,

Defendant.

The Plaintiff Captain’s Harbour and Racquet Club Homeowners Association, Inc.
(“Captain’s Harbour HOA" or “Plaintiff”), by and through its undersigned attorney, submits this
Memorandum of Law in support of its Motion for Summary Judgment and in opposition to
Defendant’s Amended Motion for Summary Judgment pursuant to Rule 56 of the South Carolina
Rules of Civil Procedure.

This Court should grant Captain’s Harbour HOA’s Summary Judgment and deny
Defendant’s Motion for Summary Judgment because Defendant Jerald W. Jones (“Jones™)
converted funds from Captain’s Harbour HOA’s operating account for his personal use. Jones is
not entitled to indemnification as an employee of ACE Management (“ACE”), the property
manager for Captain’s Harbour HOA, because his conduct was not anticipated by, applicable to,
or covered by the indemnification provisions in the ACE Management Agreement (“the
Agreement”, attached as Exhibit A). Jones’ conduct was outside of the scope of his employment
with ACE, and was personal, willful, and contrary to the interests of Captain’s Harbour HOA.

Further, Jones neither sought nor received authorization from the Captain’s Harbour HOA Board
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of Directors (“the Board”) for use of the funds, which is a strong indication he knew he was not

entitled to use the tunds.

STATEMENT OF THE FACTS

Plaintiff seeks to recover from Defendant for conversion of funds from the Plaintiff’s
operating account. Jones, without authorization, used Captain’s Harbor HOA funds to pay for
criminal defense legal fees and medical bills following physical altercations on July 7, 2014 that
led to his arrest. Captain’s Harbour is a non-profit corporation existing under the laws of the
state of South Carolina for the purpose of administering a condominium association located in
Horry County, South Carolina. On July 7, 2014, Jones was a resident of Captain’s Harbour, the
President of the Board for Captain’s Harbour HOA, as well as an employee and partial owner of

ACE. Jones claims he was entitled to use the Plaintiff funds pursuant to the Agreement.

Propertv Management Agreement

In October of 2012 Captain’s Harbour HOA entered the Agreement with ACE “for the
orderly and uniform administration, operation, maintenance, and management of the Association
and for the promotion, preservation, and the protection of property values in the regime.” The

parties are identified in the first paragraph of the Agreement:

THIS AGREEMENT, made and entered into this 1% day of
October 2012, by and Between Captain’s Harbour and Racquet
Club Homeowners Association, a nonprofit corporation organized
and existing under the laws of South Carolina, hereinafter called
“The Association” and American Contracting Engineers, PA, a
Corporation organized and existing under the laws of Delaware
and doing business as (dba) ACE Management hereinafter called
“The Manager”.
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The Agreement, which was drafted by ACE, outlines the responsibilities and duties ACE
owed to Captain’s Harbour HOA. The first subsection of the “DUTIES AND
RESPONSIBILITIES OF THE MANAGER” section of the Agreement is labelled
Accounting/Finance. (Ex. A, pp. 1-2). This subsection outlines the accounting guidelines ACE
was required to follow when dealing with funds distributed to it from Captain’s Harbour HOA.
Many of these guidelines require financial records be kept in such a manner as to allow Captain’s
Harbour HOA to monitor funds allocated to ACE. Additionally, the Agreement expressly
requires an Officer of the Board to authorize any expense exceeding five hundred dollars, with a
narrow exception for emergency repairs. Even under circumstances requiring an emergency
repair, the Management Agreement states ACE “will, if at all possible, confer immediately with

the Board of Directors regarding emergency expenditures.” (Ex. A, pp. 3 - 4).

Finally, the Agreement contains an indemnity provision, upon which Jones is relying to

justify his use of Captain’s Harbour HOA operating account funds. The entire indemnity

provision reads as follows:

VI. HOLD HARMLESS

A. Section III, Item B (4): The Association shall
indemnify the Manager from any claims, demands, judgments or
suits that may be brought against or incurred by the Manager by
reason of the Manager’s recommendations unless such acts shall
be caused by said Manager’s gross negligence of willful
misconduct.

B. Section III, Item D: The Association specifically
agrees and shall indemnity the Manager from any claims demands,
judgments or suits or damages that may be brought against or
incurred by the Manager by reason of Manager’s role in assisting
the Board with regard to the services set forth in this Section III,
Item D. Manager agrees to use Manager’s best efforts to
investigate and recommend qualified, reputable subcontractors;
however Manager shall not be responsible for any
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nonperformance, negligence or any loss or damages resulting from
the provision of these services unless such acts shall be caused by
said Manager’s gross negligence or willful misconduct.

C. General: Including Items A and B above, the
Manager shall not be liable to the Association and/or its Members
for any loss or damage caused by acts of the Manager unless said
acts constitute gross negligence, and said Association and its
Members, do hereby agree to indemnify and save harmless the
Manager from any such liability for all damages, costs, and
expense (including attorney fees incurred by the Manager in
defending legal action), arising from any injury to any person or
property in, about and in connection with the Association, its
Common Elements, Limited Common Elements, and Dwellings,
from any cause whatsoever, unless such injury shall be caused by
said Manager’s gross negligence or willful misconduct.

July 7, 2014 Incidents Involving Jones.

On July 7, 2014 Jones was involved in verbal and physical altercations with residents of
Captain’s Harbour that resulted in his arrest. The incident began at the association pool and
involved an altercation between Jones and a female resident and her twelve year old son. Later,
another female resident and Jones had a violent physical encounter at the entrance to Jones’

residence. These physical exchanges led to Jones’ arrest. (Exhibit B).

Captain’s Harbour HOA Funds Used

Jones used Captain’s Harbour HOA operating account funds to pay attorney Morgan
Martin $10,000 to defend him against criminal charges arising out of the July 7, 2014 incident.
(Exhibit C). He used $2,788.80 from the Captain’s Harbour HOA operating account for medical
bills. (Exhibit D). Jones never sought approval from the Board for these expenditures. The
Captain’s Harbour HOA Board treasurer realized Jones had used the funds when it received and
reviewed the Captain’s Harbour HOA monthly bank statement. When the Captain’s Harbour

HOA confronted Jones about the misappropriation, Jones claimed he was entitled to the funds
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under the indemnification provision of the Management Agreement. Captain’s Harbour HOA

Board never approved the expenditure.

LEGAL STANDARD

Summary judgment is appropriate when it is clear there is no genuine issue of material
fact, and the moving party is entitled to judgment as a matter of law. Rule 561, SCRCP; Baird v.
Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999); Young v. S.C. Dep’t of Corr., 333 S.C.
714, 511 S.E.2d 413 (Ct. App. 1999). In determining whether any triable issue of fact exists so
as to preclude summary judgment, the evidence and all inferences which can be reasonably
drawn therefrom must be viewed in the light most favorable to the non-moving party. Strother v.
Lexington County Recreation Comm’n, 332 S.C. 54, S.E.2d 117 (1998); Pye v. Aycock, 325 S.C.
426, 480 S.E.2d 455 (Ct. App. 1997). In ruling on a summary judgment motion, the Court
should consider the pleadings, depositions, interrogatory answers, admissions, and affidavits in
determining whether there is a genuine issue of material fact for trial. See Thomas v. Waters, 315
S.C. 524, 526, 445 S.E.2d 659 (Ct. App. 1994).

ARGUMENT

I. JONES IS NOT A PARTY TO THE AGREEMENT

Captain’s Harbour HOA made request to Jones for him to return the money pre-suit.
Jones refused and repeatedly attempted to justify his use of the Captain’s Harbour HOA funds by
citing the Agreement and its indemnity provisions. However, Jones was not even a party to the
Agreement. Further, the indemnity provision in the Agreement, drafted by ACE, does not
include any reference to Jones or ACE employees. To the extent the Agreement provides for
indemnity, it does so for “Manager” which is ACE, not Jones. When a contract is unambiguous,

clear, and explicit, it must be construed according to the terms the parties have used. Century

34



App. 000036

Indem. Co. v. Golden Hills Builders, Inc., 348 S.C. 559, 561 S.E.2d 355 (2002). In this case,

Jones relies exclusively on the Agreement, to which he is not a party. As such, Jones is not
entitled to contractual indemnification as a matter of law, and this Court should grant summary

judgment for the Plaintiff.

I JONES IS NOT ENTITLED TO INDEMNITY BECAUSE HIS CONDUCT
WAS OUTSIDE THE SCOPE OF HIS EMPLOYMENT.

If this Court determines that Jones may be substituted for ACE under the Agreement,
summary judgment for the Plaintiff is proper because Jones’ actions were outside the scope of
ACE’s duties for Captain’s Harbour HOA. "Indemnity" is that form of compensation in which a
first party is hable to pay a second party for a loss or damage the second party incurs to a third

party. Toomer v. Norfolk Southern Ry. Co., 344 S.C. 486, 544 S.E.2d 634 (Ct. App. 2001). A

right of indemnity may arise by contract (express or implied) or by operation of law as a matter

of equity. Campbell v. Beacon Mfg. Co., 313 S.C. 451, 453, 438 S.E.2d 271, 272 (Ct. App.

1993). A contract of indemnity will be construed in accordance with the rules for the

construction of contracts generally. Federal Pacific Electric v. Carolina Production Enterprises,

298 S.C. 23, 378 S.E.2d 56 (Ct.App.1989). To the extent the indemnity provision in the
Management Agreement is open to more than one interpretation, that ambiguity should be

resolved against ACE, as ACE was the drafter of the Agreement.

The doctrine of respondeat superior rests upon the relation of master and servant. Lane v.

Modern Music, Inc., 244 S.C. 299, 136 S.E.2d 713 (1964). The act of a servant done to effect

some independent purpose of his own and not with reference to the service in which he is
employed, or while he is acting as his own master for the time being, is not within the scope of

his employment so as to render the master liable therefor. Id. If a servant steps aside from the
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master's business for some purpose wholly disconnected with his employment, the relation of
master and servant is temporarily suspended; and this is so no matter how short the time, and the

master is not liable for his acts during such time. Hamilton v. Davis, 300 S.C. 411, 416, 389

S.E.2d 297, 299 (Ct. App. 1990). The general rule is that an employer is not liable to a third
party for an assault indulged by the employee since such acts are not incidental to the work for

which he was hired, but are personal in nature. Id. at 299-300.

Jones seeks indemnification based on his role as an employee of ACE. The purpose of the
indemnity provision is to hold ACE harmless for acts perpetuated on behalf of Captain’s Harbour
HOA that result in liability to a third party. Specifically, the indemnity provision states Plaintiff
will hold ACE harmless for liability resulting from contracting insurance for Captain’s Harbour
HOA, contracting with third parties to assist ACE in the fulfillment of its duties as Manager, and
from liability for injury to person or property that occurred when ACE is effectuating the

business of Captain’s Harbour HOA.

The Agreement does not protect Jones individually for intentional acts done on his
personal time. Further, the agreement is exclusively between ACE and Captain’s Harbour HOA,
and the indemnity provision does not anticipate personal liability involving ACE employees. It
is clear that all three subsections of the “Hold Harmless” section of the agreement are aimed at
protecting ACE, a corporate entity, from liability for acts or omissions while engaged in its
managerial duties at Captain’s Harbour. The language in the Agreement does not entitle ACE or
its agents to use physical force to fulfill its responsibilities under the contract, and it does not
provide for ACE to unilaterally fund its employees’ legal and medical expenses arising out of

personal disputes.
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Jones alleges he is entitled to retain the Plaintiff’s funds because he was acting within the
scope of his duties under the Agreement when he incurred the injuries. Even if Jones is entitled
to contractual indemnification under certain circumstances, an interpretation Plaintiff disagrees
with, in this case, engaging in verbal and physical altercations with two female residents and a
child, is never within the scope of the duties of the Manager. While the incident began at the
pool, the altercation that allegedly caused Jones’ personal injuries and led to his arrest took place
in and around the entrance to his condominium. South Carolina case law is clear when a servant
steps aside {rom the business of his master, the master ceases to be liable for the acts of the
servant. Here, Jones was outside of the scope of his employment when he was involved in the

altercations, thus, even ACE would likely not have liability for Jones’ actions.

Although Plaintiff asserts that Jones is not entitled to indemnity under the Agreement,
under any circumstances, the undisputed facts of this case support summary judgment in favor of
the Plaintiff because Jones, while engaging in the conduct that led to his arrest and personal
injuries, was acting outside of the scope of his duties as an employee of ACE and contrary to the

interests of the Plaintiff.

III.  JONES IS NOT ENTITLED TO INDEMNITY BECAUSE HIS CONDUCT
WAS WILLFUL OR GROSSLY NEGLIGENT.,

Negligence is the failure to use due care,” i.e., “that degree of care which a person of
ordinary prudence and reason would exercise under the same circumstances.” Hart v. Doe, 261
S.C. 116, 122, 198 S.E.2d 526, 529 (1973). The test by which a tort is to be characterized as
reckless, willful or wanton is whether it has been committed in such a manner or under such
circumstances that a person of ordinary reason or prudence would then have been conscious of it

as an invasion of the plaintiff's rights. Rogers v. Florence Printing Co., 233 S.C. 567, 577, 106
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S.E.2d 258, 263 (1958). The element distinguishing actionable negligence from willful tort is

inadvertence. Id.

As discussed, Jones attempts to justify his unauthorized use of funds from Plaintiff’s
operating account by asserting that he is entitled to indemnity under the Agreement. However,
the clear language of the Agreement, if it is even applicable to Jones personally, clearly states
that the Manager is not entitled to indemnity if the injury is caused by Manager’s gross
negligence or willful misconduct. In this case, the injuries were Jones’ injuries, and he was an

active participant in the physical altercation. It was certainly willful misconduct, if not gross

negligence.

The language in the first paragraph of the indemnity provision provides indemnity for the
Manager when fulfilling certain administrative obligations under Section III, Item B(4) of the
Agreement, which primarily deals with the Manager’s role in recommending insurance coverage
to the Board. This provision enables the Manager to participate in the acquisition of insurance

policies for Captain’s Harbour HOA without liability exposure if the policy is inadequate.

The language in the second paragraph of indemnity provision states Captain’s Harbour
HOA will indemnity the Manager for “any claims, demands, judgments or suits or damages that
may be brought against or incurred by the Manager...in assisting the Board with regard to the
services set forth in this Section III, Item D, which lists services such as “Landscaping services;
Electrical, plumbing and other repair services; Pest Control services; Carpenters and general

repair services.” ( Ex. A, p. 4). Again, this paragraph involves advice and decisions of ACE for

Captain’s Harbour HOA.
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These paragraphs do not apply to the facts of this case but are referenced to emphasize
the purpose of indemnity in the Agreement —~ to enable the Manager to engage in its duties on

behalf of the Plaintiff without exposure to liability for negligence in the furtherance of the duties.

Section VI, Item C addresses indemnity for acts of the Manager that expose the Manager
to liability arising from any injury to any person or property in connection with Captain’s
Harbour, unless the injury was caused by Manager’s gross negligence or willful misconduct. (Ex.
A, p. 6). Here, the alleged injury is to the Manager’s employee Jones, not an independent third
party. Jones did not make a claim against the Manager, or against Plaintiff, rather, Jones
unilaterally used Captain’s Harbour HOA operating account funds to pay personal financial
obligations. This paragraph anticipates a situation such as a slip and fall on common property at
Captain’s Harbour where a tenant or guest is injured. If that tenant or guest alleges that a
dangerous condition existed in the common area causing the slip and fall, the Manager would be
entitled to indemnification from the Plaintiff, assuming that the dangerous condition was not

created due to the gross negligence or willful misconduct of the Manager.

In this case, Jones’ behavior was not simply negligent, it was willful and grossly
negligent. The physical dispute was not an accident occurring as a result of his service to
Captain’s Harbour HOA. The fight was a personal dispute between Jones and other residents of
Captain’s Harbour, including women and children. Jones acted willfully when he engaged his
fellow residents and was arrested for his involvement in the altercation. Jones’ own involvement
precludes any right to indemnity he might have under the Agreement. The general rule is that a
contract of indemnity will not be construed to indemnify the indemnitee against losses resulting
from its own negligent acts unless such intention is expressed in clear and unequivocal terms.

Fed. Pac. Elec. v. Carolina Prod. Enterprises, 298 S.C. 23, 26, 378 S.E.2d 56, 57 (Ct. App.

-10-
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1989). The Agreement does not contain those express terms. Accordingly, Captain’s Harbour’s

Motion for Summary Judgment should be granted.

IV.  JONES IS NOT ENTITLED TO THE FUNDS BECAUSE HE DID NOT
FOLLOW THE NECESSARY PROCEDURES WHEN OBTAINING THE
FUNDS.

Conversion is defined as the unauthorized assumption in the exercise of the right of
ownership over goods or personal chattels belonging to another to the exclusion of the owner's

rights. Owens v. Andrews Bank & Trust Co., 265 S.C. 490, 220 S.E.2d 116 (1975). Here, Jones

claims he is entitled to the funds he took from Captain’s Harbour HOA for reimbursement of the
costs he incurred in defending criminal charges and treatment for physical injuries associated
with the July 2014 altercation. Jones failed to follow the proper procedure for approval as

mandated by the Agreement, which is further indication that Jones knew his use of the funds was

not authorized.

The Agreement requires authorization for the distribution of expenses that exceed the
sum of five hundred dollars ($500) “for any one item of repair, replacement or refurbishing.”
(Ex. A, pp.3-4) Here, Jones took almost thirteen thousand dollars ($13,000) from Captain’s
Harbour HOA’s operating account without seeking approval from the Board. Additionally,
Jones did not confer with the Board in any way regarding the funds until he was confronted
about the expenditures. Although this language does not address the exact issue involved in this
case, it provides a clear indication that Captain’s Harbour HOA expected be consulted on large
expenditures, and never intended for ACE or its employees to spend freely from the Captains’

Harbour HOA operating account.

-11-
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The Agreement provides clear guidelines for how ACE must account for expenditures
made on behalf of Captain’s Harbour HOA. Jones failed to follow those accounting and notice
procedures. His failure to follow these procedures indicates his intent to conceal the conversion
of the funds from Captain’s Harbour HOA. If Jones’ sincerely believed he was entitled to the
funds for his medical and legal bills he would have notified the Board of the need and the basis
of the need. However, Jones never notified the Board of the significant expenditure of Captain’s

Harbour HOA funds for his personal legal and medical expenses.

CONCLUSION

Plaintitt is entitled to a judgment against Defendant Jerald W. Jones as a matter of law.
The uncontroverted facts are that he used, without proper authorization, $12,788.80 of Plaintiff’s
operating funds to pay for a criminal defense lawyer and medical treatment. For the reasons
discussed in this memorandum and at the hearing, Defendant is not entitled to indemnification
under the Agreement, and Plaintiff respectfully requests this Court issue an Order requiring
Defendant to return the converted funds as well as applicable interest, and the fees and costs

associated with having to bring this suit.

This __[{y i day of February, 2016.

S Wedpo—

Ddugl&)s W. MacKeléan
CARLOCK,COPELAND & STAIR, LLP
40 Calhoun Street, Suite 400

Charleston, SC 29401

(843) 727-0307

Attorney for Plaintiff

-12-
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ACE HOA Property Management Agreement

THIS AGREEMENT, made and entered into this _1st day of October 2012, by and
Between Captains Harbour and Racguet Club Homeowners Association, a nonprofit corporation
organized and existing under the laws of South Carolina, hereinafter called "The Association" and
American Contracting Engineers, PA a Corporation organized and existing under the laws of
Delaware and doing business as (dba) ACE Management . hereinafter called "The Manager".

WITNESSETH

WHEREAS, the ASSOCIATION is made up of the owners of a Property Regime, "The Association”, and by its
Association Documents is vested with certain powers and charged with certain duties relative to the operation of

the Association; and

WHEREAS, under the provisions of the Master Document establishing the regime, the Association bears
certain responsibilities and duties with regard to the dweliings and common elements of the regime; and

WHEREAS, the nature of the regime, and the complexity and burden of the duties and the responsibilities
of the Association with the regard thercto necessitate the employment of a manager for the orderly and uniform
administration, operation, maintenance, and management of the Association and for the promotion, preservation,

and the protection of property values in the regime;
NOW THEREFORE, in consideration of the mutual covenants herein made, the parties agree as follows;

I. APPOINTMENT: The Association hereby appoints the Manager and the Manager hereby accepts
appointment on the terms and conditions hereinafter provided as exclusive Managing Agent of the
Association located in Horry County, State of South Caroling, and consisting of the land, dwellings,

common elements and limited common elements.

1. TERM: Unless sooner terminated as elsewhere herein provided, the term of this agreement shall be for
This agreement shall autcmatically renew for subsequent one (1) year periods unless terminated in
wiiting by either party within thirty (30} days prior to the expiration of this agreement. This
agreement may be cancelled without cause by either party hereto by giving thirty (30) days

written notice.

I DUTIES AND RESPONSIBILITIES OF THE MANAGER The manager shall assist the Board of Directors of the
Association in the administration of the property as hereinafter more specifically set forth It is not the
intention of the parties to transfer the authority or control vested in the Association's Board of Directors
or its officers nor their duties and responsibilities to the Manager. The Manager shall be responsible

directing the implementation of the general management policy decisions of the Board of

EXHIBIT

A

Page 1 of 6
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Directors with respect o the property and the affairs of the Association, and shall be subject to the
Board with respect to matters of policy, but shall be entitied to exercise its discretion in the day to day

details of implementation of such policies.

A Accounting/Finance: With the authority of, and at the special direction of the Board of Directors of
the Association and in accordance with the Association Master Documents, the Manager shall:

1. Prepare an annual operating budget for the Association setting forth Projected revenues and
expenditures for the ensuing (accounting) year based on anticipated operations and taking into
account the general fiscal condition of the association and the directives of the Board of
Directors for the year. The proposed budget will be submitted to the Board of Directors for their
approval at such times as shall be directed by them.

2. Prepare a monthly financial report, on a modified cash basis of receipts and disbursements,
itemized according to the budget, and submit these statements to the Board of Directors.

3. Maintain all accounting records in a manner to facilitate an annual audit and the preparation of
tax returns by an independent certified public accountant. Such records wili be avatilable for
inspection by the Association's Officers and Board during regular business hours.

4. Prepare an annual mailing to all members of the Association including the proposed budget and
assessments for each member and such other information as the Board of Directors shall direct.

5. Be the exclusive agent to receive all assessments from the Association, which will be sent from
the homeowners to the Assaociation at 1425 Teague Rd. Unit 511, Myrtle Beach, SC 29577.

6. Invoice and collect all assessments and other monies, which may be due the Association. If any
assessment is not paid, on the request of the Board, the Manager may, in the name of the
Association, institute an action at iaw against ihe delinquent member.

7. Notify the Board of Directors in writing, if at any time during the fiscal year, it should appear to
the manager that the assessments received or the collection of assessments may be insufficient
to pay the disbursements that are to come due. The Manager shall not undertake to pay the
expenses of the Association from the Manager's own funds.

8. Deposit all funds collected from the members in accounts, in the name of the Association with
an approved bank. Additional accounts will be maintained if requested by the Board of

Directors.
8. Review, process, and pay all expenses and obligations of the Association out of the funds

collected and deposited on behalf of the Association in accordance with this Agreement.

10. With board approval purchase, out of the funds of the Association, equipment, tools goods,
supplies, and materials as shall be reasonably necessary to perform maintenance, upkeep,
repair, replacement, refurbishing and preservation of the property and common elements of
the regime.

11. Coordinate with and assist the Certified Public Accountant selected by the Association in the
preparation of the annual; federal tax returns and annual State of South Carolina tax returns.

12. Handle all correspondence related to business matters concerning financiat transactions of the

association.

1. The Manager shall be available to attend up to five(5) Board Meetings per year. The Manager
shall prepare and send the written notice of the Board meetings and prepare and agenda for

Page 2 of 6
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each meeting. Following the Board meetings, the Manager shall prepare the minutes as
transcribed by a member of the Board or an employee of the Manager and send a copy to each
Board member. The Board of Directors shail appoint a single Board member or Association
officer who shall act as liaison between Board/Association and the Manager during the time
period between scheduled board meetings,

The manager shall attend the Annual Meeting each year. The Manager shall assist the Board
of Directors in preparing for the annual meeting.

The Manager shall assist the officers of the Board in maintaining the Association's records
including the minutes of meetings, membership list, and financial records required to be kept
by the Association. Such records shall be kept by the Association. Such records shall be kept in
possession of the Manager, but shall be the property of the Association and be available for
use and inspection by the Association during normal business hours.,

The Manager shall investigate and make recommendations to the Board of Directors as to the
forms of insurance needed by the Association to comply with the provisions of the
Association master documents. The Manager shall assist the Board in acquiring insurance
policies for the Association. The Association may delegate to the Manager its authority to
obtain bids for, contract to purchase and actually purchase such insurarnce for the Associalion
as the Manager, in its sole discretion, shall deem advisable in the best interest of the
Association.

The Manager shall assist Iin preparing and distributing bulletins to the general membership
relating to affairs of the Association and/or new policies approved by the Board of Directors.
The Manager shall notify the Board of any information of which the manager becomes aware
or becomes availabie to the Vianager and which may be necessary for the Association to
comply with all laws, statutes, ordinances or rules of all appropriate government authorities.
I'he Manager, at the discretion of the Board and at the expense of the Association, may retain
and employ attorneys, accountants and such other experts and professionals whose services
are reasonably required by the Manager to effectively perform Manager's duties and
responsibilities under this agreement.

The Manager shall assist the Board of Directors and/or appointed Committees in drafting and
notifying owners of Rules and Regulations adopted by the Association.

C. PROPERTY SUPERVISION

1. The Manager shall, under the direction of the Board, cause the buildings, grounds, lands
and other common and limited common elements to be maintained and repaired, including
painting, roofing, paving, landscaping, cleaning, and such other normal maintenance and
repair work as may be necessary. The Manager shall inspect, with the assistance and/or
guidance of the Board, the general appearance of the buildings and grounds, to determine
that the subcontractors are reasonably performing in accord with the specifications as have
been agreed to between the Manager, subcontractors and the Board of Directors. For any
one item of repair, replacement or refurbishing, the expense incurred may not exceed the
sum of ($500) unless specifically authorized by an Officer of the Board, excepting, however,
that emergency repair involving manifest danger to persons or property or immediately
necessary for the preservation or safety of the property or for the safety of the persons or
required to avoid suspension of any necessary services to the Association, may be made by

Page 3 of 6
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the Manager irrespective of the above limitation. Notwithstanding this authority as to
emergency repairs, it is understood that the Manager will, if at all possible, confer
immediately with the Board of Directors regarding emergency expenditures.

2. The Association grants to the Manager access at all times to all of the Property the
Association to carry out functions and purposes set forth in this Agreement. Subject to the
provisions of the Association documents, the Association grants the Manager access to ¢ach
dwelling during reasonable business hours may be necessary for the performance of the
Manager's duties. The Association shall indemnify the Manager from any claims, demands,
judgments, or suits that may be brought against on incurred by the Manager by reason of the
Manager exercising its right of access to individual dwellings as herein provided, except as set
forth in Article VI herein.

3. The Manager shall, subject to final contract approval by the Board, be authorized to
negotiate, contract with and supervise, maintenance and service contracts that are needed by

the Association.

D. Maintenance Services/Supplying Goods and Services: As applicable and after submission of a
proposal (written or oral) and subject to final contract approval by the Board, the Manager may
negotiate, contract with and supervise the performance of the following services:

Landscaping services; Electrical, plumbing and other repair services; Pest Control

services; Carpenters and general repair services.

The Manager shall, when possible, obtain some discounts by dealing on a volume basis with
suppliers, subcontractors and laborers. Any deviation from the budget for goods and/or services
provided by the Manager must have prior approval of the Board of Directors and/or the
designee before the rendering of such by the Manager, except in the event of an emergency,
when the Manager is authorized to act in its sole discretion. 1. On-site Maintenance
Personnel: If the Association authorizes the Manager to provide their own personnel for the
care and maintenance of the property the following fees will apply: a.  The Association will be
charged the hourly rate for the employees needed. Additional work for special projects,
authorized by the Board of Directors and performed by an employee of the Manager, will be

charged by a bid/estimate contract.

The services, materials, and goods set forth in this Item D will be provided on a need, use, and
demand basis, invoiced and payable according to the terms of the Service contracts.

E. Casualty Loss. Restoration. Major Projects and Improvements
1. Casually Loss and Restoration: With respect to casualty loss and restoration of the
property, or any pottion thereof, including restoration or repair made necessary by Acts of
God or other cause of any portion of the Common Area or Limited Common Area, the
Manager shall, if Authorized by the Board of Directors, provide the necessary service for
Lhe filing of insurance claims, coordination with adjusters and/or individual contractors and
such proportions as it deems advisable, notwithstanding the fact that in the event of

casualty loss, damage may be covered by insurance.

Page 4 of 6
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2. In addition to the regular fees herein set forth, for services rendered under this item E, a
fee for supervision for each occurrence (insurance claim) or project over ten thousand
dollars ($10,000) due to casualty loss, or restoration, major projects and improvements
shall be negotiated and approved by the Board on a case by case basis; and the fee
shall not exceed three percent (3%) for all work performed over the ten thousand dcllars

($10,000) per occurrence or project.

v, COMPENSATION

A

Manager: The Association agrees to pay the Manager a fee of § 750.00 per manth,

payable in monthly installments for items A,B,C, D and E.1. as set forth in Article [l herein

unless otherwise indicated. The management fee is due and payable on the 1% day of each

month.

Costs and Expenses: The Association agrees to pay all reasonable costs and expenses incurred by
the Manager in the performance of his duties, including office supplies, and postage, expensed for
items A B,C, and E as set forth in Article il herein unless otherwise indicated

Other Compensation: The Assaciation agrees to pay any compensation due the Manager under
Section 11, Item B (1) and (2), Item D (1), Section {ll, ftems E and Seclion IV, ilern B within

fifteen (15) days receipt of an invoice for those services.

Other: Association agrees to allow Manager to place a sign at the entrance(s) to the development
announcing the name, logo and phone number of the Manager.

INDIVIDUAL MEMBER DWELLINGS: This agreement does not contemplate nor is the Manager responsible

or required to perform the upkeep and repair of that property, the responsibility for which, under the
Association master documents, is that of a Dweliing Owner. However, the Manager may, in its sole and

absolute discretion, perform such maintenance and repair service for and to a Dwelling as may be
requested by an individual member and negotiate the deal with the Individual Owner with respect to a

reasonable charge for those services. All correspondence, letters, emails, etc., from Manager to Captains
Harbour homeowners shall approved by the Board and all related correspondence shall be copied and sent

to the Board by Manager.

HOLD HARMLESS
A, Section lll, Item B (4): The Asscciation shall indemnify the Manager from any claims, demands,

B.

judgments or suits that may be brought against or incurred by the Manager by reascn of the
Manager's recommendations unless such acts shall be caused by said Manager's gross negligence

of willful misconduct.
Section lll, Item D: The Asscciation specifically agrees and shall indemnify the Manager from any

claims demands, judgments or suits or damages that may be brought against or incurred by the
Manager by reason of Manager's role in assisting the Board with regard to the services set forth in
this Section 1l1, item D. Manager agrees to use Manager's best efforts to investigate and
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Horry-County Police Arrest Repo
Horry County Police
2580 N Maln ST
Case No. 14061944 Conway, SC 29526
Report No. 14061944.1 843 915-5350 1
Report Date: 7/7/12014 5:22:00 PM
Page 106
Subiect:  Agsault/1425 Teague Rd/Myrtle Beach
Case Report Status A - Approved Data Entered  7/7/2014 11:35:35 PM Reporting Officar
Stawus indicator A . Administrative Filler (Filler for Entered By 9186 - Sotile, John 9186 - Sotile, John
when “U" or "C" is not used)
Status Change Date Dato Verified  7/14/2014 5:57:27 AM
Occured On 77712014 5:22:00 PM VerifiedBy  H415 - Headley, Ryan
(and Between) Dats Approved  7/21/2014 3:51:31 PM
End Date ApprovedBy 8829 - Vasquez, Erica
End Time Assisted By
. Connecting Cases
Location 1426 Teague rd. Myrtle Beach Disposien  Arrest
Jurisdieion  JJ - JURISDICTION Clearance Reason 4479 - Neely, Jeremy
Grig Data of Clearance
Sector Reporting Agency  Horry County Police
Map Division
TractiGeo-indicator Notified
Csll Source  Figld
Means
@ Other Means
Vehicle Actlvity Motive
Vehide Traveling Other Motives
Cross Street

Report Narrstive  Op 07-07-2014 R/O was dispatched to 1425 Teague Rd for a report of a non active assault. On arrival R/O was met in the
parking lot by witness #2 (W2) and Arrestee #1 (A1). A1 stated she was assaulted in the pool area of the apartment complex
by Arrestee #2 (A2) and Arrestee #3 (A3). A1 also stated that Suspect #1 (S1) had also been assauited. R/O Checked on the
status of S1 at her residence. EMS was requested due to visible injuries on At and §1. Both parties declined transport to
the hospital. S1 staited she woilld seif transport to seek medical attention. R/O then interviewed arresice #3 (A3). A3 staied
that while In the pool area A1 and A2 engaged in a verbal altercation that eventually became physical with A1 striking A2.
When asked how $1 became injured A3 stated she came to his apartment and began yefling at A2. A3 then showed this R/O
a video that showed S1 arrive at his apartment and then engage In a verbal altercation with A2. during the altercation A3
could be seen taking offenslve postures challenging an unknown male in the video. During the altercation A2 can been seen
grabbing/striking §1. A2 then pushed and shoved §1 arouind the balcony/haliway area outside of the apartment. S$1 signed
a2 Voluntary Staterment describing the events. R/O was able to obtain a Voluntary Statement from an impartial witness (W1)
describing the altercation in the pool area. Based on the statement signed by W1, At will be charged with Assault and
Battery 3rd Degree and A3 will be Charged with Public Disorderly Conduct. Based on the video supplied by A3, A2 will be
charged with Assauit and Battery 3rd Degree and a Warrant will be requested for the arrest of S1 for Public Disorderly
Conduct. Nothing Further.

Offense Detail: 9172 - HCPD SIMPLE ASSAULT
Offanse Description 9172 - HCPD SIMPLE ASSAULT

IBR Code  13B - Simple Assault Offense Date
BR Growp A Location 28 - Apartments/Condominiums
Crime Against  PE 2™ Location Type
Using Special Circumstance
Victim Use Offense Complated? Yesg No. Prem. Entered
HatefBies 88 - None (No Bias) Entry Method
Domestic Viclence  Np Type Security

Criminal Activity N « None/Unknown Tools Used
Weapons/Force 40 - Personal Weapons (Hands, Feet, Teeth, etc.) Cargo Theft

Offense Detail: 9211 - HCPD DISORDERLY CONDUCT/BREACH OF PEACE
Oftense Description  §211 - HCPD DISORDERLY CONDUCT/BREACH OF PEACE

BR Code  90C - Disorderly Conduct Offense Date  7/7/2014

IBRGroup B Locaton 28 . rtments/ ini

cima Ageme 80 2% Locatio Tyre Apal Condominiums

~ Using Special Circumstance .

Victim Use Offense Comploted? Yes No. Prem. Entered EXHIBIT

Hale/Biss 88 - None (No Bias) Entry Method B
Domestic Viclence 3
Criminal Activity oV No Ty:::os.:;: -
8
NetRMS_CR.rtf v2t Printed For;

Printed: October 2, 2014 - 3:09 PM

48



App. 000050

' Horry County Police Arrest Report

Hormry County Police

2580 N Main ST
Case No. 14061944 Conway, SC 29526
| Report No. 14061944.1 843 815-5350 2
Ii Report Date: 7/7/12014 5:22:00 PM
i Page 2 ol &
Wespans/Forca Curgo Thaf
Suspect 51: Vinson, Nancy
Suspedt Number S Dos - Place: &1 Binth
Name  Vinson, Nancy Age §6 S8hi -
AKA Sex  F - Female OLN
Alort(s) Race W - Whita DiNstate  SC - South Caralina
Eniglty N - Not of Hispanlc Origin DLNCounty  USA - United States of
America
Address K 5 B" Ocoupation/Grade
csz w140 EmplayeriSchool
Eya Colo/ Employer Address
Hama Phone Hair Calor  GRY - Gray Employer C82
Wil Fhione _ Hair Style Ras Couy  Horry
Email Address Hair Length Rez. Country  USA - United States of
America
Facial Hair Rasident Slows ) - This Jurisdiction
Complaxion
Bulld
Teath
ScaraMarka/Tartoos
Suspact MO
Dther MO
Attire
Habitual Offendsr
Status
Suspect Nolea
Arrestee A1: Hunt, Stephanie D
AToniea Number A1 Placs ot Bitn  SC
Neme  Hunt, Staphanie D Aga 35 88N
Sex  F-Faemale DLN
Alert{s) Rece W - White DLN State
Ethnisity N - Not of Hispanic Origin OLN Country
Addresy HL g7 Qecupation/Grads
(14 w180 Employer/Sehpal
EyeColr  BLU - Blue Employer Address
Home Phone Hair Cokr  RED - Red or Aubum Emplayer CSZ
Werk Phene Hair Style Res. Counly  Horry
Emai| Address Hair Length Res. Cauntry  |USA - United States of
America
Faos) Har Raeeidant Status | - This Jurisdiction
Complamen
Build
Taemn
Scars/Marka/Tatioos
Moous Operandl
Othar MO
Altro
Habilual Offender
Stalus
AmestNo. 28538 Amested For - @172 - HCPD SIMPLE
Arest T ) ASSAULT
F-8| ;l: T - Taken Into Custody Fm;":;:: MM‘BL!M On 7712014 7;33:00 PM
es Location
Stata No Miranda Read Booked On 1425 Teague Rd
Amed With 01 - Unarmed Mirenda Waived Hoaked Location
Mulli Clearance | - Not App"ﬂﬂbf& Numbaer of Warrants Releasad Location
Mulli. Clearance
Oftense Relaased On
Prey. Smpeul Ne. Juvonibe Disposition Rélemsed By
Naltipd Aautt Presan! Roleasa Reason
NetRMS_CRnf v2r
Prmed: Dcioper 2, 2014 - 3.09 PM
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Horry County Police Arrest Report™ ™™’

Horry County Police

2560 N Main ST
Case No. 14061944 Conway, SC 20526
Report No. 14061944.1 843 915-5350
Report Date: 7/7/12014 5:22:00 PM
Page3of6
Held For
Type Criminal Activity
Drug Type
Arrest Notes
Arrestee A2: Kablinger, Renate
Armestee Number [ ] Piace of Birth
Name SSN
AKA DLN
Alertis) [ ~Whi DLN State
I N - Not of Hispanic Origin DLN Country
B 55" Occupation/Grade
"N I g i T
HHEE BRO-Brown Employer Address
[ [ ] ElEE BRO-Brown Employer CSZ
I - Res. County . Horry »
i ] Rea. County  USA - Unlted States of
America
I Resident Status ) - This Jurisdiction
I
[ |
[ ]
I ‘
I
I
[ ]
_—
ArestNo. 28537 Amrested For 9172 - HCPD SIMPLE
ArestType T - Taken Into Custody Fingerprints Amested On  7/7/2014 7:33:00 PM
Bl No. Photos Arrest Location 1425 Teague Rd
State No, Miranda Read Bocked On
Amed With 01 - Unarmed Miranda Waived Booked Location
Mutli. Clearance N - Not Applicable Number of Warrants Released Location
Multi, Clearance Released On
Prav. Suspect :l? Juvenile Disposition Raleased By
Notified Adult Present Release Reason
Held For
Type Criminal Activity
Drug Type
Arrest Notes
Arrestee A3: Jones, Jerry W.
Arrestee Number A3 - Place of Birth
Name  Jones, Jerry W. [ ] SSN
[ -Male - oy
- - e
Addl EE N - Not of Hispanic Origin [ ]
150 I
Home Phone BB HAZ - Haze! 1 |
Work P B WHI - White |
hone I
Email Address B  Horry
—— B USA - United States of
i America
= BN .- This Jurisdiction
16IRMS_CR rtf v2f

Printed: October 2, 2014 - 3:09 PM
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'Horry County Police Arrest Report

Paps 4¢f 6

Horry County Polica
2580 N Main 5T
Case No, 14061944 Conway, gc 20828
‘ Report No. 140619441 843 B16-6350 4
| Report Date: 7/7/2014 5:22:00 PM
!
Build
Teeth
ScersMarkelTattoos
Modus Operandi
Other MD
Allire
Habihial Oftendar
Slalus
AmasiNo. 28538 amesisd For 8211 - HCPD DISORDERLY
CONDUCT/BREACH OF
PEACE 5 4y i
ArmssiTyps T - Taken Inte Custod: Fingerpents Amested On 7/7/2014 7:33:00
FBINo. x Pholos Amsst Locaton 4425 Teague Rd.
Stete No Miranda Read Booked On
Armed With 01 - Unarmed Mirands Welvea Booksd I.Dﬂﬁm
Mut Clearance | - Not Applicable Number of Warmsrils Refsssed Location
Multi. Clearance Released On
Prav, Suspect No. Juvenibe Disposition Relsased By
Noiffied Adult Fresant Relenass Raason
Hedd For
Type Criming Activity
Drug Type
Arreit Netes
Victlm V1: Vinson, Nancy
Vietim Code /4 Vieam0f 8172 - HCPD SIMPLE ASSAULT
Victim Type | - Indlvidual
Name  VInson, Nanc DOB “ Plaos of Bitn
wn g Ace 58 o—
Aleri(s) S F.Female O q‘
Race W . White DLN Stme  SC - South Carolina
Address Ethnicty N - Not of Hispanic Origin DLN County  USA - United States of
America
csx H B E" Occupation/Grade
WL 140 Employer/Schoot
Home Phone Eve Color Employer Adrnass
Work Pharie Halr Colof  GRY - Gray Employer CSZ
Emsll Address Fadal Hair Res. County Horry
Comiaxion Res Costy  USA - Unlited States of
America
Allire Regicent Satus | « This Jurisdiction
iy M - Apparant Minor Injury Testiy
Clreumstances
"’_b;"em' i Type — '_y f Justifiable Homicida | s =7
] W Kl - i H
iy b Assigremert Cimumsiancas i |
| Information Achity f ] l
: J Other ORI ‘_ __________J . 2
Offencar Relationiship
AZ NE - Victim Was Neighbor
A1 NE - Victim Was Nelghbor
A3 NE - Viciim Was Neighbor
S1 VO - Victim Was Cffander
Victim Motes

Victim V2: Kablinger. Renate

Vigim Code
Vidim Type

VeIRMS_CR.tf v21

V2
| = Individual

Vicem Of

8172 - HCPD SIMPLE ASSAULT

Primtad" October 2, 2014 - 308 P
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Hoiry County Pollce

2580 N Main ST
Case No. 14061944 Conway, SC 285268
Report No. 14061944.1 843 9155350
Report Date: 7/7/2014 5:22:00 PM
; Page s of§
Neme  Kablinger, Renate [ | F Place of Birtn
AKA [ ] SSN
Alert(s) Il F-Female DLN
Bl W-White DLN State
I N - Not of Hispanic Origin DLN Courtry
1 B 55" Occupation/Grade
W 1% Employer/School
Home Phone I BRO -Brown Employer Address
Work Phone ENEE BRO-Brown Employer CSZ
Email Address T Res. County  Horry
I Res. Cauntry  USA - United States of
America
Attire ResidentStetus J - This Jurisdiction
njuy N -None Testy
Circumstances
Law Enforcement Type Jusﬁﬁgble Homicide ;
Officer Killed of ' ircumstances i
Assautted Assignmant g
Information Aclivity |
Other ORI |
Vidin G Relationshi
Offender Relationship
A1 NE - Victim Was Neighbor
S1 NE - Victim Was Neighbor
A2 VO - Victim Was Offender
A3 NE - Victim Was Neighbor
Victim Notas
Witness W1: Minton, Pam
Witness Code [ Place of Birth
Nare B 45 SEN
AKA Il F-Female DIN
Alert(s) ‘ W - White DLN State
N - Not of Hispanic Origin DLN Country
| ] Occupation/Grade
“1 I e
Employer Address
. T Employer €52
[ ] | ] Res. County  Horry
| I Res. Couty  USA - United States
of America
Resident Status  J - This Jurisdiction
I Testity
I
Witness W2: Hunt, Nathaniel
Witness Code W2 I 12522002 Place of Birth
Name  Hunt, Nathaniel H 12 SSN
e B M-male oLN
Alert(s) Bl W-White DLN State
HE N - Not of Hispanic Origin DLN Country
Address 1425 Teague RD ] Occupation/Grade
CSZ  Myrtle Beach, SC 29577 [ | Employer/Schoo!
Home Phon -- Employer
o e - Employer CSZ
otk Phone [ ] Res. Cou
Email Address . County  Horry
L Res.County  USA - United States
. of America
Attire Resident Status
Testify
Witness Notes
2tRMS_CR.f v2f

Printed: October 2, 2014 - 3:09 PM
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e Case#t Jtfo 61949
HORRY COUNTY POLICE DEPARTMENT

Dedicated to Providing Comprehensive, Qualily Law Enforcement
2560 North Main Street, Suite 7 — Conway, SC 28528 — Tel: 843-9155350 - Fax B43-248-1886

Voluntary Statement

Time: ]g :flEJ Date 7"? ]t‘f Lacation:

- years old, my date of birth is:

st ey R i mintr -

my address is: 425

[ am giving this statement to q of the Horry County Police Department.
I volunteer to give the followin%a%rmaﬁon oamy own free will, for whatever purpose it may serve.

age_/_ of /_

I have read-each page of this statement, consisting of pages, each of which bears my signature
and correction, any if, bear my initials and I certify that the facts contained herein are true and
correct.

SIGNATURE%)‘.QMH_LL%Q__)_ WITNESS: Aj/u/J
" . . ! / /
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Captain's Harbour and Racquet Club
Homeowners Association, Inc.,

Plaintiff ,
v.
Jerald W. Jones,
Defendant .

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

C/A No.: 2014-CP-26-7617

COMES NOW, Defendant Jerald W. Jones (“Defendant™), by and through its

undersigned attorney, and urges the Court to reconsider its ruling regarding the inapplicability of

the contract to the Defendant Jerald W. Jones and the Summary Judgment against said

Defendant. As detailed below, Plaintiff believes the Court’s discretion is inconsistent with case

precedent, and applies a sanction unfairly prejudicial to the Plaintiff.

A motion was brought forward by the Plaintiff claiming that the indemnity clause within

the Contract (Exhibit 1) was not applicable to the Defendant. The contract clearly states that the

agreement is between the Plaintiff and the “manager.” As indicated in the signature block of the

contract the Defendant is the clearly noted manager for this property. [t was the intent of all

parties that the Defendant be recognized as the manager for this HOA, therefore covered by the

attached contract under the plain reading of the contract.

‘The Court is urged to reconsider its ruling that the contract is not applicable to the

Defendant and that Summary Judgment should be issued to the Plaintiff. The Defendant ask that

the Summary Judgment be rescinded.

(Signature page is next page)
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Respectfully submitted,

GOLDFINCH WINSLOW, LLC

By: _—
Thomas Winslow
Post Office Box 829
Murrells Inlet, SC 29576
t. 843.357.9301 / f. 843.357.9303
tom@goldfinchwinslow.com
ATTORNEY FOR DEFENDANT

Murrells Inlet, South Carolina

March 9, 2016
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App. 000062

State of South Carolina )

County of Horry )

Captain's Harbour HOA

vVS.

~— — ~— ~— ~—

Jerald W. Jones

BEFORE:

Court of Common Pleas
2014-CP-26-07617

Transcript of Record

February 17, 2016
Conway, South Carolina

Honorable R. Lawton McIntosh, Judge.

APPEARANCES:
Douglas W. Mackelcan, Esqg.
Attorney for the Plaintiff

Thomas W. Winslow, Esqg.
Attorney for the Defendant

Teresa J. F. Bautz, RPR
Official Court Reporter
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EXHTIDBTITS
NO. DESCRIPTION

No exhibits submitted.

Exhibits retained by Clerk of Court.

ID

EV
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(The hearing commenced at approximately

10:26 a.m.)

THE COURT: All right. This i1s Captain's Harbour
Racquet Club Homeowners Association versus Jerald W.
Jones. I did read your submissions. The issue seems
to be whether Mr. Jones' use of the homeowners' funds
was appropriate.

MR. MACKELCAN: That's it.

MR. WINSLOW: That's fair, judge.

THE COURT: Who represents Mr. Jones?

MR. WINSLOW: I do, Your Honor, Tom --

THE COURT: Explain to me how Mr. Jones could ever
use these funds in an appropriate manner, basis.

MR. WINSLOW: I'll be happy to make that argument
to Your Honor.

THE COURT: Sure.

MR. WINSLOW: Tom Winslow, Goldfinch Winslow Law
Firm, here representing the Defendant, Jerald Jones.

THE COURT: Okay.

MR. WINSLOW: Your Honor, in most of these cases,
as we all know, it boils down to the language of the
contract he had with the Plaintiff, Captain's Harbour.
When renumbering the -- I believe you have a copy of
the management agreement, Your Honor?

THE COURT: Yeah.
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MR. WINSLOW: We renumbered the agreement is the
invitation of Plaintiff that 6-C regarding the
indemnity clause, as it reads, Your Honor, if you'll
allow me.

Including items A and B, the manager shall not be
liable to the association and/or its members for any
loss or damage caused by acts of the manager, unless
said acts constitute gross negligence, and said
association and its members do hereby agree to
indemnify and save harmless the manager for any such
liability for all damage cost and expense, including
attorney's fees incurred by the manager in defending
his legal action arising from any injury to any person
or property in and about or in connection with the
association, its common elements, limited common
elements and dwellings from any cost whatsoever, unless
such injury shall be caused by said manager as gross
negligence or willful misconduct.

Mr. Jones' injuries and attorney's fees stem from
him being attacked due to his work as manager and also
being on the HOA board, clearly coming from his
relationship with Captain's Harbour. He was attacked
twice, once at the pool, and if you read the memo, it
basically says he is the guilty party. He was found

not guilty, completely --
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THE COURT: Sir?

MR. WINSLOW: He was found not guilty of any
crimes, completely exonerated of the crimes. There's
video of him being attacked at the pool while
conducting a meeting regarding property business, and
there's video of him being attacked actually at his
residence by another set of tenants that were angry
about fines he was assessing on them in his role as a
manager.

And as such, he had to defend himself, and he had
medical injuries. He did not try to hide those bills,
as you saw probably from the checks. He did not try to
hide those bills. He was up front about it. He wrote
on a memo line exactly what they were for under his
perception that C covers all attorney's fees and other
damages or losses stemming from his relationship or any
relationship with this property.

THE COURT: What about the requirement under
the -- what is it, the agreement that requires anything
over $500 to be approved by the present homeowners
association in advance?

MR. WINSLOW: Yes, Your Honor. This contract,
contract and written memo, was not drafted by
Mr. Jones, the Defendant. It was actually drafted by

the Plaintiff, Captain's Harbour. And I have in my
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possession --

THE COURT: Well, that's not ambiguous, 500 is
500. That's pretty clear.

MR. WINSLOW: And I will actually -- I do believe
it is ambiguous. And the reason is because of another
section in the contract itself, Your Honor.

THE COURT: Okay. Point them out to me, explain
that to me.

MR. WINSLOW: Yes, Your Honor. On page two, it's
section 3-A-9.

THE COURT: Just one second.

MR. WINSLOW: Yes, Your Honor.

THE COURT: Okay.

MR. WINSLOW: Looking at the checks that are
attached, you will see a number of checks here for over
$S500, waste collection, payment to ACE Management
itself, a check to Spangler and Associates. The normal
course of business, the normal standard they had was if
it was a contract approved by the HOA, he could pay
those costs.

So the contract to ACE Management was approved.
Within that contract that we're discussing, it was
approved under the indemnity agreement that he would be
allowed to pay for any damages including any loss,

attorney's fees or any other damages so-called within
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this contract.

So it's his understanding that under the contract
in the normal course of business, he was allowed to pay
for any expenses, no matter what the amount was, if the
contract was approved by the HOA. With that section as
being pointed out is referred to if there's a
maintenance issue and the cost to fix the maintenance
issue that's unexpected is over $500, not as an
expected cost. As the contract was approved by the
HOA, the costs were approved by the HOA under paragraph
9, A-9, Your Honor.

That's the argument of the Plaintiff in regard to
the $500 limitation put into the memo, Your Honor.
That's why we do think it was ambiguous. This was a
contract created by the HOA. They used it for other
individuals, I have another copy that's on this exactly
the same. It was not created by aids or by the
Defendant. So any ambiguity should go in favor of the
Defendant, not the Plaintiff.

In this contract there's two contradictory terms;
one 1is saying you have to pay according to the
agreement, the other one is saying $500. There is a
course of business, according to the checks that are
attached, where it's not just for him, it's for other

people as well. He was not required to go there every
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single time there was a contract or expense over $500.
He just had to go when it was unexpected, and it was
not a part of the original contract. There was a
contract in place when these expenses came up.

And all these stemmed from his business with the
HOA, they were not personal in nature. He was
attacked, he was not at fault. Under the indemnity,
again, he did not draft this. If there's ambiguity,
it's in his favor. It says, any at all, any loss, any
loss or damage cost.

There's case law, Your Honor, that says the very
words, any and all, stress the breadth of the indemnity
provision, compel the conclusion, and the legal expense
would be considered a loss within the contract.

So there is ambiguity, we believe, Your Honor,
that he had a loss, he had damages. It explicitly says
attorney's fees are covered and says under paragraph
A-9 that he has the right to pay those contracts -- or
pay those expenses under the contract.

And as such, we believe actually we have a
competing summary Jjudgment that he is not liable for
this money, he acted in his scope of duty. He was just
paying himself back for damages he incurred as a
manager and as a board member of the HOA, not personal

in nature whatsoever, Your Honor.
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THE COURT: So tell me about, I believe, this
Mr. Jones was arrested for disorderly conduct?

MR. WINSLOW: Correct, Your Honor.

THE COURT: And those charges were nolle prossed.
Did he go to trial, what happened?

MR. WINSLOW: Once the video was shown to the
solicitor, the charges were completely dismissed, Your
Honor.

THE COURT: Nolle prossed those charges?

MR. WINSLOW: Yeah, they were completely
dismissed, yes, sir. And that's another, if I can
bring that up. There's a lot of things said within the
memo that are factually inaccurate. The HOA drafted
the contract, not Mr. Jones. He was not found guilty,
they were nolle prossed.

And the reason is because we haven't even done
discovery, not one deposition has been taken. Not one
set of discovery, I think, has been transferred back
and forth. I don't think any discovery had been done,
Your Honor. So if anything, it's premature. Because
clearly as illustrated by the memo itself, there are
things left unknown of the factual consequence, Your
Honor.

THE COURT: Thank you. All right, sir.

MR. MACKELCAN: Your Honor, my name is Doug
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Mackelcan, and I'm here on behalf of the Plaintiff,
Captain's Harbour and Racqguet Club Homeowners
Association. We obviously began by you saying you had

read my memo, so I'm not going to go through that in

great deal. But I just want to point out a couple of
things, because I do think the memo is sufficient to

support the motion for summary judgment.

As far -- and I'll work backwards. We've
exchanged over 500 pages of documents, videotapes,
recordings. We've done a significant amount of
discovery. But because this is really about an
interpretation of a contract, I didn't feel the need to
spend more of the association's money to take
depositions and do a bunch of discovery when really
what this is about is Mr. Jones is not the manager in
the contract. The manager is ACE. And he's an
employee, he was an employee of ACE.

THE COURT: Is that a single member LLC; do you
know?

MR. MACKELCAN: It is not. From my understanding
is it is a corporation that was registered in
Tennessee. I don't know much more about ACE, this
really i1s not about ACE. This case is about Mr. Jones
using his access to the association's funds to pay

bills that are far outside of the scope of what he
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would be entitled to.

THE COURT: Well, does it make any difference in
this case that Mr. Jones essentially was found not
guilty by the charges being nolle prossed?

MR. WINSLOW: I don't think it does. And I do
want to address something.

THE COURT: Doesn't that take away your argument
that his acts were ultra vires?

MR. MACKELCAN: It doesn't. And I think I was
careful in my memo to not say anything that it was
criminal or guilty or anything. I said that he was
arrested, he was arrested. And so factually I think
that that is accurate, and I was careful not to take it
further than that.

THE COURT: Yeah.

MR. MACKELCAN: But, you know, the undisputed
facts -- we've got cross motions for summary
judgment -- was that he was at the pool and he was
engaged verbally. Either he started it, she started
it; we don't think it matters. He's a resident of the
association, he lives there. He's engaged by a woman
and her 12-year-old son. There is no debate about
facts that there was profanity exchanged.

There was no debate about the facts that at some

point later in that day a different resident, another
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woman, came to his door and there was a physical
altercation. She provided evidence of bruises and
having gone to the hospital and various other things.
And it led to an arrest.

In any case, I think the reason why the ultimate
outcome doesn't matter is whether he was found guilty,
not guilty, there's nothing about any of that that went
on that is in any way in furtherance of the
association's business. And then that's not even what
really 1s anticipated by this indemnity.

And I do a lot of homeowners association work and
property managers, and obviously we're talking about
this section and not about others. But what these
indemnity provisions are is to say manager -- and
again, manager being the corporate entity, not the
individual. Jones may have some claims against ACE as
an employee, that's not what we're here about today.

But these indemnity provisions really say if an
individual is injured on the property that you're
managing and they allege negligence and they sue you
too, and it's really about the association, whether
it's a slip and fall or something like that, and they
sue everybody involved, what the manager -- what this
agreement 1is intended to do is to say it's really the

association you're suing. There was no gross
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13
negligence, there was no willful misconduct, we'll
indemnify you.

That's not what happened here. I mean, first of

all, Jones 1s the allegedly injured party. He's not
really a third party, he's an employee of the manager.
You know, he's engaged in this altercation, whether he
was not guilty or not, there's no gquestion that he was,
you know, inappropriately engaged in an altercation
with two women and a child that became physical and
included profanity. I don't think we need to go any
further than that, regardless of who started it. I
mean, come on, you know.

And, I think, but even outside of that, it's just
not what this indemnity provision includes. And I
think, you know, it's important to note that this is --
Mr. Winslow indicated that he was up front about these
charges. That is not accurate at all. You know, the
treasurer found out about these charges when he got the
bank statements, okay. That's not up front.

You know, this is a small condominium association.
If you're going to spend $10,000 on an attorney
retainer for criminal charges, I mean, I think, and I
don't have access to the entire book of the
association, but a $10,000 charge is going to be one of

the higher charges annually for a homeowners

73




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

App. 000075

14

association.

You're going to have their property insurance and
that kind of thing, but I mean, that's an enormous
charge. And to think that you can write a check right
out of the account without even talking to anybody
about it, I think, shows the intent here, and --

THE COURT: Let me ask you this. Factually, at
the time of this alleged altercation, I think it was
around the pool, what was going on? Is there any
gquestion as to what Mr. Jones was doing at this
juncture?

MR. MACKELCAN: He has said that he was meeting
with someone about association business. I don't know
what that means. But I think it is important
Mr. Winslow has referenced his role as the president of
the board. And there is nothing that he can point to
as president of the board that entitles him to this
kind of indemnification.

So to the extent that that's what they're saying,
I think that is an absolute loser, and the entire
argument has always been that this contract entitles
him to it. That's what was written on the checks and
what they've said from the beginning and what their
cross motion for summary Jjudgment says.

So his role -- I mean, the reality is that his
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role as president of the board and employee of the
property manager is an inherent conflict and is really

what allowed this problem to develop. And he took

advantage of that situation. But so whether -- you
know, the property manager doesn't plan -- you know,
plan things. I mean, whether he was meeting or not, it

doesn't really matter.

I think that if you look at the case law about
respondeat superior that I've discussed in my memo, you
can gquickly move outside of your scope as an employee
or outside the scope. And what I would say is he may
have been having a meeting at the pool about
association business. But as soon as he is engaged in
an inappropriate altercation with a resident, guests,
whoever, he has stepped out of his role in that
capacity and is no longer entitled to any of those
protections that he might be entitled to.

Again, 1in this case, the contract is with the
manager. Jones 1s not mentioned in this contract,
ACE's employees are not mentioned in this contract.
The language is, 1t does not state that. And again,
there is no indemnification that I have been able to
find in his role as president of the board. So I just
don't think that that's applicable to this case.

THE COURT: You said a second ago, what --
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MR. WINSLOW: Yes, Your Honor.

THE COURT: -—- does your client contend that he
was doing in which capacity at the time this alleged
altercation occurred?

MR. WINSLOW: I'll be happy to elaborate on that.
He was meeting with someone, they were going to have a
picnic, and they were meeting to -- as a manager to
determine what kind of supplies they would need down by
the water for this picnic they were going to have,
tables and chairs.

So he was in a meeting at the pool side regarding
managerial responsibilities. The lady and child in the
pool -- and I can't remember her name -- but the lady
and the child in the pool were upset with him as a
manager because they had not properly registered as
guests with a owner of a condo.

And so they are required to have proper
identification on the vehicles and stuff of that
nature, and they had not identified themselves to him,
and he had gotten on them and fined them for that
previously. And as such, they were not happy with him.
So during this meeting at the pool, they attacked him.
Again, that's what the video says. And this
12-year-old boy, I actually believe he was like 20.

THE COURT: I don't need him to...

76




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

App. 000078

17

MR. WINSLOW: Okay, I'm sorry, I apologize. I
believe he was 20 years old. The boy, there's wvideo
the boy punched him in the face. I'm not going to
stand back and say that Mr. Jones probably didn't say
some stuff like, you have a responsibility, you have to
do what you have to do. But he was attacked as a
manager.

In looking at the agreement itself, the agreement,
if you look at it on the very last page where Mr. Jones
signs on behalf of the association, Mr. Jones signs on
behalf of the association as the ACE manager. And the
entire time through this manager, manager, manager, who
is the ACE manager? The signature is Jerry Jones.

So yes, it does, it clearly says that he is the
ACE manager, 1t references the manager throughout the
contract. Again, 1if there's ambiguity, it's found in
his favor. It doesn't just say ACE on it, it says ACE
manager, clearly indicating that he was the one being
protected. ACE didn't have anyone else at this
location, only him.

If he's going to be found under respondeat
superior as being liable for his actions and ACE is
held responsible, you got to have a reverse. He's got
to be also found responsible in a part of this, Your

Honor. I apologize.
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THE COURT: That's all right. I'm going to hear
you. I was just saying just -- so let me make sure I
understand what your argument is under this
indemnification or this management agreement, is that
although this unambiguously provides in the agreement
that anything over $500 has to be approved by
the homeowners association president, that paragraph
A-9 makes that ambiguous because it provides for the
manager to review process and pay expenses. In
addition, the course of conduct and dealings between
the association and the management company shows that
they were basically a blind eye turned to checks being
written over $500. And he was not at fault in bringing
on this.

MR. WINSLOW: I think there are actually three
points to that.

THE COURT: But 1is that correct, the rest?

MR. WINSLOW: Yes, sir. I agree with you. But

THE COURT: I'm not arguing that. I'm trying to
understand it.

MR. WINSLOW: No, I think you're right. I think
you're right. And also at that time Jerry Jones was
the HOA president. So I know it was kind of a --

THE COURT: That's an inherent conflict, but
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that's something the parties let happen.

MR. WINSLOW: Yeah. But eventually the president
has to approve it. He was the president, he approved
it.

THE COURT: All right. So go ahead. I stopped
you.

MR. MACKELCAN: I think it's important to point to
the first paragraph of the agreement Mr. Winslow was
discussing and saying that Jerry Jones was the manager.
The fact that he signed on behalf of ACE does not make
him the manager in the contract.

And I think the contract is clear and unambiguous
in the first paragraph, where it says, This agreement
made and entered into this first day of October, 2012,
by and between Captain's Harbour and Racquet Club
Homeowners Association nonprofit corporation, organized
and existing under the laws of South Carolina,
hereinafter called the association -- and of course
that term is used throughout the contract -- and
American Contracting Engineers, PA, a corporation
organized and existing under the laws of Delaware and
doing business as ACE Management, hereinafter called
the manager.

That's clear and unambiguous. It doesn't

reference employees, it doesn't reference Jerry Jones,
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and it uses the word manager throughout the contract.
You know, when you're a corporate entity, you can't
have the benefit of hiding behind your corporate
protections in a contract and then say, oh, well, wait
a second, you know, the manager term actually includes
all of our employees as well.

And, again, if you look at the paragraph
discussing indemnity, it says manager. It doesn't say
manager's agents, employees, assigns, you know,
whatever indemnity provisions might say. It just says
the manager.

And so, you know, it's fairly clear, I believe
it's clear, that Mr. Jones can't claim contractual
indemnification for a contract to which he is not a
party. That's the basic argument that we have. All
the rest of this stuff, I think, supports --

THE COURT: It's irrelevant.

MR. MACKELCAN: -—- supports our motion. But at a
very basic level, to the extent he has a claim of any
kind for his medical expenses, his legal expenses, all
of this stuff that he wrote out of the association
account, that's got to go to ACE. And then if ACE
wants to take it up with Captain's Harbour, they can
appropriately take it up with Captain's Harbour.

The proper way of doing it is not to just start
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writing checks out of the HOA account.

THE COURT: All right, thank you. I saw you
jumping too, so go ahead.

MR. WINSLOW: I think you'll discover me jumping
back and forth.

THE COURT: Not long.

MR. WINSLOW: I do believe there's ambiguity. And
the reason is not because of either section, but
because there are two sections that conflict with each
other, Your Honor.

THE COURT: I don't necessarily agree that that
paragraph A-9 -- and where is the provision about the
$5007

MR. WINSLOW: Let me try and find that for you.

THE COURT: I just don't think those -- I think
your construction rules says that you're supposed to
read them together if you can. I think you can't.

MR. WINSLOW: I'll try and find this, Your Honor.

THE COURT: Where is that provision about the
$500. I remember it, but I can't --

MR. WINSLOW: Here 1t is, Your Honor. It's C —--
let's see here. It's under the same section 3-C-1.

THE COURT: All right.

MR. WINSLOW: So it's within the same area. And

the $500 is limited on property supervision. This
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doesn't have anything to do with property supervision,
Your Honor. Where it talks about buildings, grounds,
lands and other common area, limited to $500.

So I'd even make the argument that that's not even
applicable to this situation.

THE COURT: Yeah. I start -- you know, you are
giving the terms of the contract, but look and see one.
It says, for any one item of repair, replacement,
refurbishing as to, you know, which involves the
maintenance and repairs of the property.

Is there any other provision under this management
agreement that limits expenditures over $500 to
presidential approval?

MR. MACKELCAN: Your Honor, I --

THE COURT: Yes or no-?

MR. MACKELCAN: No, it doesn't. And I'm going to
agree with you. And I think that that's why I wanted
to explain that, because I do think that I say that in
my memo, which is I'm not sure that that provision
applies exactly to the scenario we have in this case.
But I think it's instructive.

And that was what I argued in my memo is -- I
mean, the reality is the contract doesn't anticipate a
situation like this. I mean, this is not the type of

thing that you're -- that an association intends for
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its manager to engage in.

So I don't know that -- you know, again, what I'm
talking about is, A --

THE COURT: I got what you're talking about.

MR. MACKELCAN: Judge, so I put that in more for
the idea that as an association the proper course when
you're making a substantial expenditure without, you
know —-- the proper course of business 1is to discuss
this with the board as the manager.

So I'm not saying that this is a contract
violation because the facts of this case specifically
fall into that. I'm just saying, hey, the contract
says you're supposed to approve everything over 500 for
these types of things.

THE COURT: It doesn't say that, it says for the
particular line items. That's what I'm saying.

MR. MACKELCAN: Right. And so --

THE COURT: So it doesn't -- that provision of the
contract is irrelevant to the facts in this case
totally.

MR. MACKELCAN: Other than I think it shows that
the proper course of business when you're making a
large expenditure, but maybe not a contractual
obligation.

THE COURT: Based on what? And your contract was
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drafted by your company.

MR. MACKELCAN: Well, and I wanted to point that
out.

THE COURT: Yes or no?

MR. MACKELCAN: Your Honor. No, 1t was not.

THE COURT: It was not?

MR. MACKELCAN: It was not. And so I think that
that is apparently an issue of fact that, again, I
don't think matters for this motion, because I don't
think the contract is ambiguous. So it only comes into
play from an ambiguity standpoint.

But my understanding from my client is that they
were presented with this contract by ACE. But I don't
know that, you know, that's -- I'm just going on what
they have told me. And that's why it was put in my
memo in that way. But this is the first that I had
heard otherwise. So I can't say one way or the
other --

THE COURT: Okay.

MR. MACKELCAN: -- as far as that.

MR. WINSLOW: If T may, I was brought this this
morning by my client, if I can approach with this, Your
Honor.

THE COURT: Show it to him first.

MR. WINSLOW: Okay. Of course I will. This is
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just an example of a very similar contract used by the
Plaintiffs with a completely different party other than
ACE. It's almost the exact same contract. I only have
but one copy, but it's just an example that is almost
the exact same contract.

THE COURT: Well, was that done by him as
president or property management? That would explain
where the contact came from. I don't think it matters
who drafted the contract, quite frankly. I don't think
that's going to make a difference in my decision.

MR. WINSLOW: Well, I'll just hold onto it, then,
Your Honor. But I do have an example. It is our
understanding that the HOA drafted it, not the
Defendant. With that being said, we keep alluding to
the conduct of Mr. Jones. He didn't do anything wrong.

THE COURT: Well, let me just tell you.

MR. WINSLOW: Yes, sir.

THE COURT: When I look at this gentleman writing
a check to himself for his legal fees for $10,000 out
of homeowners association fees, doesn't strike a good
cord with me at all.

MR. WINSLOW: I understand. I think that --

THE COURT: And I think it's improper, and I think
it's just not what he should have done. But I'm not

making that ruling yet. I'm going to look at it again
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under the idea that the property manager is the
corporate entity, not this individual, and the

indemnification is to the corporation, not the

individual; also in light of the fact that the $500

26

does not apply to this circumstance at all and the fact

that Mr. Jones apparently was essentially found not

guilty by the solicitor's nolle prossing of the public

disorderly conduct charges against him.

With that being said, let me look at this a little

bit further; okay?

MR. WINSLOW: Thank you, Your Honor.

THE COURT: Thank you, guys. Appreciate it.

MR. MACKELCAN: Thank you, Your Honor.

THE COURT: Good arguments.

MR. WINSLOW: Appreciate it. Thank you, sir.

(The hearing concluded at approximately
10:53 a.m.)

(End of Transcript of Record.)
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STATEMENT OF ISSUES ON APPEAL

WHETHER THE TRIAL COURT ERRED IN FINDING THAT THE
APPELLANT WAS NOT A PARTY TO THE ACE PROPERTY
MANAGEMENT AGREEMENT, AND, THEREFORE, CANNOT
CLAIM CONTRACTUAL INDEMNIFICATION.

WHETHER THE APPELLANT IS A THIRD-PARTY BENEFICIARY
OF THE INDEMNIFICATION CLAUSE OF THE ACE PROPERTY
MANAGEMENT AGREEMENT, WHICH THEN ENTITLES HIM TO
THE PROTECTION OF THE INDEMNIFICATION CLAUSE.

il
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STATEMENT OF THE CASE

A. PROCEDURAL HISTORY

This matter began by the filing of the Captain’s Harbour and Racquet Club
Homeowners’ Association, Inc.’s (“the Association”) Summons and Complaint on
November 14, 2014 (R., pp. 14-16). In its Complaint, the Association alleges that
the Appellant, Jerald W. Jones (“Mr. Jones”), improperly reimbursed himself for
medical expenses and attorney's fees. After having been served with the
Summons and Complaint in April, 2015, Mr. Jones timely answered, on May 1,
2015 (R., pp. 17-21), denying any allegation of wrongdoing and asserting that he
had a right to reimbursement by virtue of the indemnity provisions in the ACE
HOA Property Management Agreement (R., pp. 46-47].

The parties filed cross Motions for Summary Judgment pursuant to Rule
56, SCRCP. The Association filed its Motion for Summary Judgment on
December 22, 2015 (R., pp. 22-23), and Mr. Jones filed his Amended Motion for
Summary Judgment on January 25, 2016 (R., pp. 27-29). The Motions for
Summary Judgment were heard by the .Honorable R. Lawton Mcintosh on
February 17, 2016.

Thereafter, Judge Mcintosh issued his Order denying the Defendant’s
Motion for Summary Judgment and granting the Plaintiffs Motion for Summary
Judgment on April 12, 2016 (R., pp. 8-13). The trial court entered judgment for
the Association and against Mr. Jones in the amount of $16,321.14, of which

$10,000.00 was for Mr. Jones's legal fees in defending criminal charges brought
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against him, and $2,788.00 for medical expenses. The remainder of the
judgment was for pre-judgment interest and costs.

Mr. Jones filed a Motion for Reconsideration on March 11, 2016 (R., pp.
59-60), which Motion was denied by Form 4 Order filed on October 4, 2016 (R.,
pp. 2-3), with a notation that a formal order would follow. The formal final Order
was signed Judge Mcintosh on November 21, 2016 and filed on November 26,
2016 (R., pp. 4-5).

Mr. Jones filed his first Notice of Appeal on November 15, 2016, but
because of the confusion about the entry of the final Order, the Court of Appeals
remanded the matter back to the trial court on April 19, 2017. After the discovery
of the filing of the final Order, Mr. Jones then re-filed his Notice of Appeal on
September 24, 2018, which was the subject of a Motion to Dismiss filed by the
Respondent on November 1, 2018. The Court of Appeals, in its Order dated
January 10, 2019, denied that Motion to Dismiss.

B. STATEMENT OF FACTS

Captain’s Harbour and Racquet Club is a condominium regime located in
the Socastee section of Horry County, South Carolina. On October 1, 2012, the
Association entered into the ACE Property Management Agreement
(“Management Agreement”) with'American Contracting Engineers, PA, dba ACE
Management (hereinafter referred to as “ACE Management”). Mr. Jones signed

the Management Agreement (R., pp. 42-47) on behalf of ACE Management.’ Mr.

1. At the time, Mr. Jones was the president of the Association; however, he did
not sign the Management Agreement in his capacity as the Association president. (R., p.
47). Other officers of the Board of the Association signed on behalf of the Association.

2
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Jones, as its agent and employee, performed all of the management services on
behalf of ACE Management for the Association.

On July 7, 2014, an incident occurred at the Association swimming pool.
Mr. Jones was at the pool because he was preparing for an Association-
sponsored picnic (Tr., p. 16/R., p. 76). A guest apparently became enraged,
which ultimately resulted in an altercation. The police were called and several
people were criminally charged. (R., pp. 48-53). As a result of the altercation,
Mr. Jones was injured and had to seek medical treatment at Grand Strand
Regional Medical Center in Myrtle Beach, South Carolina. Mr. Jones was also
charged with disorderly conduct and breach of the peace.

Thereafter, in order to defend himself, Mr. Jones hired L. Morgan Martin,
Esquire, a criminal defense lawyer in Conway, South Carolina. Based on the
Hold Harmless provision in the Management Agreement, Mr. Jones caused a
check to be written from the Association’s account to pay for Mr. Morgan’s
retainer in the amount of $10,000.00 (R., p. 54). Mr. Jones also paid his medical
bills with the Association’s checking account, in the amount of $2,788.80. (R.,
pp- 55-57).

The criminal charges were subsequently dismissed as to Mr. Jones. [Tr.,
p. 9/R., p. 69].

Thereafter, the Association decided that the payment of Mr. Jones’s legal
fees and medical expenses was improper and filed this instant lawsuit. The
primary basis of the Association’s claim is that Mr. Jones is not a party to the

Management Agreement, and, therefore, that he cannot rely on the Hold

3
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Harmless provision of the Management Agreement.

provision states:
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VI. HOLD HARMLESS

A.

Section lll, item B (4): The Association shall
indemnify the Manager from any claims, demands,
judgments or suits that may be brought against or
incurred by the Manager by reason of the Manager’s
recommendations unless such acts shall be caused
by said Managers gross negligence of willful
misconduct;

Section lll, item D: The Association specifically
agrees and shall indemnify the Manager from any
claims demands, judgments or suits or damages that
may be brought against or incurred by the Manager by
reason of Manager's role in assisting the Board with
regard to the services set forth in this Section lll, ltem D.
Manager agrees to use Manager's best efforts to
investigate and recommend qualified, reputable
subcontractors; however, Manager shall not be
responsible for any nonperformance, negligence or any
loss or damages resulting from the provision of these
services unless such acts shall be caused by
Manager’s gross negligence or willful misconduct.

General: Including Items A and B above, the Manager
shall not be liable for the Association and/or its
Members for any loss or damage caused by acts of the
Manager unless said acts constitute gross negligence,
and said Association and its Members, do hereby agree
to indemnify and save harmless the Manager from any
such liability for all damage, costs, and expense
(including attorney fees incurred by the Manger in
defending legal action), arising from any injury to any
person or property in, about and in connection with the
Association, its Common Elements, Limited Common
Elements, and Dwellings, from any cause whatsoever,
unless such injury shall be caused by said Manager's
gross negligence or willful misconduct.

The Hold Harmless
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(R., pp. 46-47). Sections A and B apply to specific situations where third party

claims are made. Section C, as its heading, states, is general and can apply to

claims made by ACE Management (to include its agent) against the Association.
The trial court entered judgment in favor of the Association against Mr.

Jones, in the amount of $16,321.14, finding that:

The plain language of the Agreement identifies the
parties to the contract as Plaintiff and ACE. Defendant
is not a party to the Agreement, and therefore, is unable
to claim contractual indemnification in this case. (R., p.
13).

STANDARD OF REVIEW

“When reviewing the grant of summary judgment, the
appellate court applies the same standard applied by
the ftrial court pursuant to Rule 56(c), SCRCP.”
Savannah Bank, N.A. v. Stalliard, 400 S.C. 246, 250,
734 S.E.2d 161, 163 (2012) (quoting Fleming v. Rose,
350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002)).
“Summary judgment is appropriate when there is no
genuine issue of material fact such that the moving
party must prevail as a matter of law.” /d. (quoting
Fleming, 350 S.C. at 493, 567 S.E.2d at 860). “To
withstand a motion for summary judgment ‘in cases
applying the preponderance of the evidence burden of
proof, the non-moving party is only required to submit a
mere scintilla of evidence.” Id. (quoting Hancock v.
Mid-South Mgmt. Co., Inc., 381 S.C. 326, 330, 673
S.E.2d 801, 803 (2009)).

D.R. Horton, Inc. v. Builders FirstSource-Southeast Group, LLC, 422 S.C. 144,
150-51, 810 S.E.2d 41, 4445 (Ct. App. 2018).
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ARGUMENTS

L The Hold Harmiless Section of the Management Agreement
Applies to Mr. Jones

Mr. Jones, through ACE Management, caused the Association to reimburse
him for his legal fees and medical expenses incurred as a result of work he
performed for and on behalf of the Association. Mr. Jones reasonably believed that
the Hold Harmless provision of the Management Agreement allowed him to do so.
The trial court entered judgment against Mr. Jones because it concluded that Mr.
Jones was not a party to the Management Agreement “... and therefore, is unable to
claim contra&ual indemnification in this case.” (R., p. 13). This was the sole basis
for entry of judgment against Mr. Jones.

It is axiomatic that a corporation can only act through its agents and
employees. Jost v. Equitable Life Assurance, 271 S.C. 492, 495, 248 S.E.2d 778,
779 (1978); State ex rel Callison v. National Linen Service Corp., 225 S.C. 232,
235, 81 S.E.2d 342, 344 (1954). Mr. Jones was acting within the scope of his
employment and agency and was working on a project for the Association at the
time of the incident. Mr. Jones was the “manager” for all practical purposes. Mr.
Jones’s need for legal representation and medical assistance arose out of his
actions performed for the benefit of the Association.

As a corporation, ACE Management only acts through its agents and
employees, and its agent, Mr. Jones, was, for all intents and purposes, ACE

Management, because ACE Management could not perform its obligations without
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Mr. Jones. As a result, he comes under the Hold Harmless provision of the
Management Agreement, which provides that the Association and/or its Members:

“. . . agree to indemnify and save harmless the
Manager from any such liability for all damage, costs,
and expense (including attomey fees incurred by the
Manager in defending legal action), arising from any
injury to any person or property in, about and in
connection with the Association .. .”. (R., p. 47).

Indemnity coverage is not mutually exclusive between ACE Management and Mr.
Jones; in this context, it covers both the corporation and its agent who performed all
of the services.

The rules of construction and interpretation of contracts generally apply to
indemnity contracts and these rules support Mr. Jones’s position.

General rules that govern the construction and
interpretation of other contracts also apply to the
construction and interpretation of a contract of
indemnity. As with other contracts, the principal
question focuses on the intent of the parties. The
intention is determined from the language used in the
contract. If that language is clear and unambiguous, it
must be given its plain and usual meaning. A contract
of indemnity will cover all losses that reasonably appear
to have been within contemplation of the parties.

Laurens Emergency Medical Spec. v. M.S. Bailey & Sons Bankers, 348 S.C. 191,
195, 558 S.E.2d 531, 533 (Ct. App., 2002), revd on other grounds, 355 S.C. 104,
R‘h&- LY “’M LW
584 S.E.2d 375 (2003). Mr. Jones’s claim is that it is only logical':chat the indemnity
provision covers ACE Management and, implicitly, Mr. Jones, and.that.this.is.what -
the-parties-intended.
Contracts should be interpreted to give the greatest effect possible to all

provisions rather than to leave any part of the contract rendered unreasonable or

7
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having no effect. Vaughn, Coltrane & Assoc. v. Yan Hom Construction, 354
Ga.App. 693, 694, 563 S.E.2d 438 (2002). In Vaughn, the Georgia Court of
Appeals held that the consultants to a construction project were covered by the
indemnity clause even though “consultants” were not identified as an indemnified
party. Similarly, Mr. Jones should be considered covered by the indemnification
clause, as this more accurately fulfills the intent of the parties.

Additionally, as there is an ambiguity as to the construction and interpretation
of the indemnity clause, the issue of the intent of the parties has to be decided by
the trier of fact. 41 Am. Jur. 2d Indemnity § 13.

. Mr. Jones Is a Third-Party Beneficiary of the Indemnification

Clause of the Management Agreement, Which Entitles Him to the
Protection of the Indemnification Clause.

The trial court, in essence, ruled that Mr. Jones was not in privity of contract
with the Association and therefore could not rely on the indemnity provision. Mr.
Jones should still prevail in that his position is analogous to a third-party

beneficiary. In his Twelfth Defense of his Answer, Mr. Jones avers that:

FOR A TWELFTH DEFENSE

26. Plaintiff may have a contractual obligation to
Defendant in which Plaintiff is to indemnify and save
harmless Defendant from any liability for all damages
alleged in this action, if any. (R., p. 20).

In other words, in this defense, Mr. Jones is alleging third-party beneficiary status.
As stated in Fabian v. Lindsay, 410 S.C. 475, 488, 765 S.E.2d 132, 139
(2014),

“Generally, one not in privity of contract with another
cannot maintain an action against him in breach of

8
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contract, and any damage resulting from the breach of
a contract between the defendant and third party is not,
as such, recoverable by the plaintiff.” Windsor Green
Owners Ass’n. v. Allied Signal, Inc., 362 S.C. 12, 17,
605 S.E.2d 750, 752 (Ct. App. 2004). (Citation omitted.)
“However, if a contract is made for the benefit of a third
person, that person may enforce the contract if the
contracting parties intended to create a direct, rather
than an incidental or consequential benefit to such third
person.” (Citation omitted.)

As the Supreme Court extended third party beneficiary status to beneficiaries in an
estate claims; it only stands to reason that Mr. Jones should be considered a third
party beneficiary under the facts of this case. As discussed above, the acts of Mr.
Jones were the acts of ACE Management. It is not unreasonable that the parties
would intend that indemnification would extend to the sole agent of ACE
Management. For this reason, Mr. Jones is included in the scope of the
indemnification clause.

CONCLUSION

Based on the above and foregoing, the Appellant prays that this Court

reverse the Order granting judgment to the Respondent and remanding this matter

to the trial court for further proceedings.

[signature block on next page]



May 16, 2019
Myrtle Beach, South Carolina

App. 000104

pectfully submitted,

LAW OFFJEES OF JOHN M. LEITER, PA

.

Jolfn \Y Leiter, Esq., SC Bar ID# 3187
1203748 Avenue, North, Suite 109

le Beach, South Carolina 29577
Telephone: (843) 449-1451
Facsimile:  (843) 449-4884

jleiter@48th.com
ATTORNEY FOR APPELLANT

10



App. 000105

STATE OF SOUTH CAROLINA
In the Court of Appeals

Appeal from Horry County
Court of Common Pleas

R. Lawton Mclntosh, Circuit Court Judge
Trial Case No.: 2014-CP-26-07617

APPELLATE CASE NO.: 2018-001724

CAPTAIN'S HARBOUR AND RACQUET CLUB
HOMEOWNERS’ ASSOCIATION, INC.

RESPONDENT
V.
JERALD W. JONES,

APPELLANT

CERTIFICATE OF COUNSEL

The undersigned certifies that this Final Brief complies with Rule 211(b),

SCACR.
e o

John M. Leiter, Esquire
1203/ Avenue North, Suite 109
Myrtle"Beach, South Carolina 29577
(843) 449-1451
Attomey for Appellant







App. 000107



App. 000108



App. 000109



App. 000110



App. 000111



App. 000112



App. 000113



App. 000114



App. 000115



App. 000116



App. 000117



App. 000118



App. 000119



App. 000120



App. 000121



App. 000122



App. 000123



App. 000124



App. 000125



App. 000126



App. 000127



App. 000128



App. 000129

STATE OF SOUTH CAROLINA
In the Court of Appeals

Appeal from Horry County
Court of Common Pleas

R. Lawton Mclintosh, Circuit Court Judge
Trial Case No.: 2014-CP-26-07617

APPELLATE CASE NO.: 2018-001724

CAPTAIN'S HARBOUR AND RACQUET CLUB
HOMEOWNERS’ ASSOCIATION, INC.

V.

JERALD W. JONES,

APPELLANT’S FINAL REPLY BRIEF

RESPONDENT

APPELLANT

John M. Leiter, Esquire
1203 48" Avenue North, Suite 109
Myrtle Beach, South Carolina 29577

(843) 449-1451
Attorney for Appellant



App. 000130

TABLE OF CONTENTS

TABLE OF AUTHORITIES

STATEMENT OF FACTS

STANDARD OF REVIEW

REPLY ARGUMENTS. . . ... e
l. THE CIRCUIT COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN THE ASSOCIATION’S FAVOR
BECAUSE JONES IS COVERED BY THE AGREEMENT’S
INDEMNITY PROVISION. . . ... .
A. The Indemnity Provision of the Agreement Does Apply
toMr.Jones. . ... ... ...

B. Mr. Jones Acted Within the Scope of His Employment . ..
C. Mr. Jones Did Not Act Willfully or Grossly Negligent. . . . ..

1. MR. JONES IS A THIRD-PARTY BENEFICIARY TO THE
INDEMNITY PROVISIONS OF THE AGREEMENT

CONCLUSION



App. 000131

TABLE OF AUTHORITIES

Cases

Alltel Communications, Inc. v. S.C. Dept. of Revenue, 399 S.C.

313,319 n.2, 731 S.E.2d 869,872n.2(2012) ..................

Coastal States Bank v. Hanover Homes, 408 S.C. 510, 519,

759 S.E.2d 152, (Ct. App. 2014) . . . .. ...

McPherson by and through McPherson v. Michigan Mut.
Ins. Co., 306 S.C. 456, 412 S.E.2d 445 (Ct. App. 1991),
aff'd as modified by McPherson by McPherson v.

Michigan Mut. Ins. Co., 310 S.C. 316, 426 S.E.2d 779 (1993) ......

Metts v. Mims, 384 SC 491, 500, 682 S.E.2d, 813, 818 (2009). . . . ..

Schuylkill Prod., Inc. v. H. Rupert & Sons, Inc., 305 Pa. Super.

36, 40,451 A.2d 229,231 (1982) . .. ... ...

Shirley’s Iron Works v. City of Union, 403 S.C. 560, 573,

743 S.E2d 778,785 (2013) .. ..o

United States Fidelity and Guaranty Company v. Housing
Authority of the City of Poplar Bluff, Missouri, 114 F.3d 693

(BN Cir 1997). . oot

Weigand v. U.S. Auto. Ass’n., 391 S.C. 159, 163, 705 S.E.2d

432, 434 (2011) . - o o o oo

Other Authorities

46 C.J.S.,Reinsurance, § 1232 ......... ... ... . .. . L.

i



App. 000132

STATEMENT OF FACTS

The Respondent, Captain’s Harbour and Racquet Club Homeowners
Association, Inc. (the “Association”), in its Statement of the Case, alleges that the
Management Agreement (the “Agreement”) was drafted by ACE Management.
The Appellant, Jerald W. Jones (“Mr. Jones”) asserts that it was the Association

that drafted and prepared the Agreement. [R., p. 65, Tr. p. 5, Il. 22-25]."

STANDARD OF REVIEW

Summary judgment is a drastic remedy and should be cautiously invoked.
Normally a court must view the facts in the light most favorable to the non-

moving party. Metts v. Mims, 384 SC 491, 500, 682 S.E.2d, 813, 818 (2009).

Although both parties filed for summary judgment, the party against whom
summary judgment is entered should be afforded the benefit of having the facts
viewed most favorably in his favor.

In its recitation of the Standard of Review, the Association states that
when cross motions for summary for judgment are filed, then the issues raised
should be decided as a matter of law and the “. . . courts are authorized to
assume there is no evidence that ‘needs to be considered other than that which

has been filed by the parties™ citing Weigand v. U.S. Auto. Ass’n., 391 S.C. 159,

163, 705 S.E.2d 432, 434 (2011). Although the statement is correct, it is

' This is important because a court construes any doubts and ambiguities in an agreement
against the drafter. Coastal States Bank v. Hanover Homes, 408 S.C. 510, 519, 759
S.E.2d 152, (Ct. App. 2014). Therefore, to apply this in the case represents an issue of
material fact as to who drafted the Agreement for the purpose of application of this rule of
construction.
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inapposite for the standard to be applied in this case. In Weigand and the other
cases that refer to this standard, the issues have involved questions presenting
the courts with how to construct a statue, which is not present in this case. For
instance, in Weigand, the issue was whether an UIM form complied with the
statutory requirements governing UIM forms, and the Supreme Court held that
whether or not a form complies with a statute is a question of law for the court to
decide.

Likewise, the principle that the filing of cross motions for summary
judgment dispenses with the need to determine if further factual inquiry is needed

is incorrect as it relates to this case. In Alltel Communications, Inc. v. S.C. Dept.

of Revenue, 399 S.C. 313, 319 n.2, 731 S.E.2d 869, 872 n.2 (2012), the
Supreme Court expressly reviewed the evidence available to it and determined
that further factual inquiry would not be necessary as the issue before the court
was solely a legal one.

Although cross motions for summary judgment were filed in this case,
issues of fact have been raised. As will be explained more fully below, Mr.
Jones, in his Amended Motion for Summary Judgment, states that he was
attacked but was not the instigator (R., p. 27). The Association, in its Brief,
however, argues that Mr. Jones instigated the fight. This demonstrates that there
are issues of fact which require further inquiry.

REPLY ARGUMENT

l. THE CIRCUIT COURT ERRED IN GRANTING SUMMARY
JUDGMENT IN THE ASSOCIATION’S FAVOR BECAUSE JONES
IS COVERED BY THE AGREEMENT’S INDEMNITY PROVISION.

2
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A. The Indemnity Provision of the Agreement Does Apply
to Mr. Jones

As discussed in his Brief, the Indemnity Provision of the Agreement
reasonably covers Mr. Jones, as ACE’s employee. As explained, a corporation
only acts through its agents and employees, and ACE could not have performed
any of the duties under the Agreement except through its agents and employees.

In United States Fidelity and Guaranty Co. (USF&G) v. Housing Authority

of the City of Poplar Bluff, Missouri, 114 F.3d 693 (8" Cir. 1997), the U.S. Court

of Appeals for the Eighth Circuit, addressed this very issue. In USF&G, an
elevator installer installed and maintained two elevators in the Housing
Authority’s housing complex. When a woman fell to her death in one of the
elevator shafts, her estate sued the elevator installer. USF&G, the elevator
installer’'s insurance company, paid the claims and subsequently, as assignee of
the elevator installer, sued the Housing Authority under the indemnity agreement
between the elevator installer and the Housing Authority. The Housing Authority,
in turn, by way of a third-party complaint, sued an employee of the elevator
installer.

The indemnity clause at issue in USF&G, like this instant appeal, stated
that the indemnitee was the corporation and did not include the words that
agents, servants, and employees were also covered by the indemnity provision.
USF&G moved to have the third-party complaint against the employee dismissed
on the grounds that the Housing Authority could not sue its own indemnitee.

Ruling that the employee was covered by the relevant indemnity clause, the
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district court granted USF&G’s motion for summary judgment in favor of the
employee and the Housing Authority appealed.

The indemnity clause at issue in USF&G, like this instant appeal, stated
that the indemnification was between the elevator installer corporation and the
Housing Authority; the agreement did not include language that the elevator
company’s agents, servants, and employees were covered. The district court
held ““[bJecause a corporation is an artificial entity, it must operate through the
acts of its agents . . . . [T]he indemnification agreement served to indemnify [the
employee] as agent of the corporation.” USF&G I/d. at 698. On appeal, the
Eighth Circuit ruled:

In the present case, we find it beyond genuine dispute that the

indemnity agreement in the maintenance service contract was

intended to cover losses or liabilities arising out of the alleged

negligence of individual employees of [the elevator installer] in

connection with the use or operation of the elevator equipment.
USF&G, /d. at 889.

The indemnity agreement in USF&G did not have to state that it covered
agents and employees for it, in fact, to do so. The same logic should be applied
to this appeal. Mr. Jones is covered by the indemnity language of the
Agreement.

The Association alleges, as two additional grounds for sustaining the grant
of summary judgment that: (1) Mr. Jones acted outside of the scope of his
employment; and (2) Mr. Jones acted willfully or grossly negligently. Both of
these grounds are without factual support.

4
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B. Mr. Jones Acted Within the Scope of His Employment

In his Order (R., pp. 10-13), the trial judge properly found that Mr. Jones
acted within the scope of his employment. The trial court stated:

Jones, without authorization from Plaintiff, used Plaintiff's funds to

pay for personal criminal defense legal fees and personal medical

bills following physical altercations on July 7, 2014 that led to his

arrest. At the time, Mr. Jones was an employee of ACE

Management (“ACE”), the property management company for

Plaintiffs regime pursuant to a management agreement (‘the

Agreement”). Jones claims he was entitled to use the plaintiff's

funds under the terms of the Agreement. (R., 11, p.2).
The trial court ruled that, at the time of the incident, Mr. Jones was an employee
of ACE Management. Had the trial court found that Mr. Jones was acting outside
of the scope of his employment, it would have said so. The clear inference is
that the court treated Mr. Jones as having acted within the scope of his authority
but that he was not covered under the indemnity provision, and that is why the
trial judge granted summary judgment in favor of the Association.

The issue of whether Mr. Jones acted within the scope of his employment

should either be decided in his favor, or the matter remanded to the trial court for

further inquiry on this issue.

C. Mr. Jones Did Not Act Willfully or Grossly Negligently

For the reasons stated in the argument of 1.B. above, Mr. Jones did not act
willfully or grossly negligently. Again, had this been an issue before by the trial
judge, it is reasonable to believe that the judge would have included it in his

Order. For the purposes of this appeal, it should be presumed that Mr. Jones did
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not act willfully or grossly negligently; or, if that is an issue, the matter be

remanded to the trial court for further development of the facts on this issue.

Il. MR. JONES IS A THIRD-PARTY BENEFICIARY TO THE
INDEMNITY PROVISIONS OF THE MANAGEMENT
AGREEMENT.

For the reasons stated in his Brief, Mr. Jones did preserve the issue of his
claim for third party status and that it was presented and decided by the circuit
court. Although Mr. Jones did not use the term “third-party beneficiary”, it is clear
that he raised the issue.? He has maintained throughout the lower court
proceeding that he was entitled to the benefits of the indemnity clause. This
includes protection under a third-party beneficiary claim.

Counsel for Mr. Jones would bring to this court’s attention the case of

McPherson by and through McPherson v. Michigan Mut. Ins. Co., 306 S.C. 456,

412 S.E.2d 445 (Ct. App. 1991), affd as modified by McPherson by McPherson

v. Michigan Mut. Ins. Co., 310 S.C. 316, 426 S.E.2d 779 (1993). It might be

argued that this case would not allow a third-party beneficiary claim in an
indemnification context.

In McPherson, the City of Charleston and McPherson, a pedestrian who
was struck by a police cruiser, sued the S.C. Insurance Reserve Fund and

Michigan Mut. Ins. Co., who was the reinsurer of the general tort liability policy

The purpose of pleadings is to place the opposing party on notice as to what the
issues are and the pleadings are to be liberally construed. Shirley’s Iron Works v.
City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013). In Shirley’s Iron
Works, a third-party beneficiary claim was sufficiently pled.

6
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issued by the S.C. Insurance Reserve Fund to the City of Charleston. Under the
facts of the case, the trial court ruled that the City’s general tort liability policy did
not extend coverage to the plaintiffs because of the automobile exclusion in the
policy and that the reinsurance policy was, therefore, not at issue. McPherson,
Id., at 306 S.C. at 464, 412 S.E.2d at 450.

The Court of Appeals, in sustaining the lower court’s decision, in dicta,
stated however, found that even if the Michigan Mutual Ins. Co. policy did provide
coverage, the plaintiffs could not sue it because there was no privity of contract
between the parties. The Court of Appeals stated:

A contract of reinsurance is a contract of indemnity which flows only
to parties in privity of contract with the indemnitor. The original
insured (here the City) may not sue the reinsurer (here Michigan
Mutual) because there is no privity of contract between them. The
right of indemnity is personal to the indemnitee and creates no legal
or equitable interest in third party beneficiaries by contract or by
lien. McPherson, /d. See United States v. Federal Surety Co., 5
F.Supp. 247 (D.Md.1933), affd., 72 F.2d 964 (4th Cir.1934), cert.
denied, 294 U.S. 711, 55 S.Ct. 508, 79 L.Ed. 1245 (1935);
Schuylkill Products, Inc. v. H. Rupert & Sons, Inc., 305 Pa.Super.
36, 451 A.2d 229 (1982). Accordingly, we affirm the circuit court on
this issue.

McPherson, Id. Although this language appears to stand for the proposition that
third party claims will not be recognized in the context of an indemnity
agreement, Mr. Jones argues that this holding should be limited to cases in
which reinsurance policies are involved.

Mr. Jones’s contention is supported by the cases cited by the Court of
Appeals in the McPherson case. Both cited cases dealt with claims against the

reinsurer. The Schuykill case explains it clearly:
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Appellant contends that a reinsurer on a surety bond issued under
the Public Works Contractors' Bond Law is a proper party
defendant in an action by an unpaid supplier. The law is clear,
however, that there is no right of direct action against a reinsurer by
any party except the reinsured. “[T]he ordinary contract of
reinsurance operates solely between reinsured and reinsurer, and
creates no privity whatever between reinsurer and the persons
originally insured, the contract of insurance and that of reinsurance
remain totally distinct and unconnected, and reinsurer is in no
respect liable, either as surety or otherwise, to reinsured's
policyholders; and accordingly they have no right of action against
reinsurer on the contract of reinsurance, nor have they any right of
action against reinsurer to reform the policy.” 46 C.J.S,,
Reinsurance, § 1232.

Schuylkill Prod., Inc. v. H. Rupert & Sons, Inc., 305 Pa. Super. 36, 40, 451 A.2d
229, 231 (1982)

The McPherson case deals with a reinsurance policy that was between
Michigan Mutual and the S.C. Insurance Reserve Fund. As the McPherson
plaintiffs were suing the reinsurer directly, their claim could not be sustained.

In Mr. Jones’s situation, Mr. Jones was the agent and employee of ACE
Management and the intent of the parties was that ACE Management and its
necessary employees would be covered by the indemnity provision. This position
was recognized in the concurring opinion of Judge Johnson in Schuylkill, who
opined that there could be times when a direct action would be appropriate:

However, there are situations that | foresee where the original

insured should be permitted to sue a reinsurer directly. An example

would be where an agency relationship exists between the

reinsured (the original insurer) and the reinsurer and the reinsurer

has significant control over the actions of the original insurer. In

such a case, the fact that the insurance company with control is

labeled a “reinsurer” should not necessarily relieve it of liability on

contractual actions arising out of certain conduct of the “reinsurer”,
e.g., bad faith.
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The instant facts do not lead me to the conclusion that Fidelity had,
for example, any agency relationship with H. Rupert & Sons, Inc.,
nor does Appellant allege any fact that would lead me to the
conclusion that Appellant's suit should be permitted.
Id., at 305 Pa. Super. at 45, 451 A.2d at 234.
Mr. Jones was an agent of ACE Management and both were in privity of
contract to the Association. For this reason, the holding in McPherson should be

limited to those claims arising in an insurance context and not to all indemnity

claims generally.

CONCLUSION

Based on the above and foregoing, the Appellant prays that this Court
reverse the Order granting judgment to the Respondent and remanding this

matter to the trial court for further proceedings.

Respectfully submitted,
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Myrtle Beach, South Carolina 29577
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jleiter@48th.com

ATTORNEY FOR APPELLANT

May 13, 2019
Myrtle Beach, South Carolina



App. 000141

THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.
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Captain's Harbour and Racquet Club Homeowners'
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V.
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Appeal From Horry County
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AFFIRMED

John M. Leiter, of Law Offices of John M. Leiter, PA, of
Myrtle Beach, for Appellant.

Douglas Walker MacKelcan, III, and Skyler Cole
Wilson, both of Copeland, Stair, Kingma & Lovell, LLP,
of Charleston, for Respondent.

PER CURIAM: Jerald W. Jones appeals the grant of summary judgment to
Captain's Harbour and Racquet Club Homeowners Association, Inc. (the
Association). On appeal, Jones challenges the circuit court's findings that he was
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not a party to the property management agreement (the Agreement) between the
Association and American Contracting Engineers, PA, doing business as ACE
Management (the Manager), and he therefore could not claim contractual
indemnification. He also argues he was a third-party beneficiary of the
indemnification clause of the Agreement, which entitled him to the protection of
the indemnification clause. We affirm pursuant to Rule 220(b), SCACR, and the
following authorities:

Regarding whether Jones was a party to the Agreement, considering the evidence
in the light most favorable to Jones, we hold the circuit court properly granted
summary judgment in the Association's favor because there was no genuine issue
of material fact and the Association was entitled to judgment as a matter of law.
See Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 438-39 (2003) ("In
reviewing the grant of a summary judgment motion, the Court applies the same
standard as the [circuit] court under Rule 56(c), SCRCP: 'summary judgment is
proper when there is no genuine issue as to any material fact and . . . the moving
party is entitled to judgment as a matter of law."" (citing Baughman v. Am. Tel. &
Tel. Co.,306 S.C. 101, 114-15, 410 S.E.2d 537, 545 (1991))); id. at 69, 580 S.E.2d
at 439 ("In determining whether summary judgment is appropriate, the evidence
and its reasonable inferences must be viewed in the light most favorable to the
nonmoving party."); Wiegand v. U.S. Auto. Ass'n, 391 S.C. 159, 163, 705 S.E.2d
432,434 (2011) ("Where cross motions for summary judgment are filed, the
parties concede the issue before us should be decided as a matter of law."); S.C.
Dep't of Transp. v. M & T Enters. of Mt. Pleasant, LLC, 379 S.C. 645, 655, 667
S.E.2d 7, 13 (Ct. App. 2008) ("The construction of a clear and unambiguous
contract presents a question of law for the court."); id. ("It is also a question of law
whether the language of a contract is ambiguous."). Here, the Agreement
unambiguously establishes the Association and the Manager as the parties. See
C.A.N. Enters., Inc. v. S.C. Health & Human Servs. Fin. Comm'n, 296 S.C. 373,
377,373 S.E.2d 584, 586 (1988) ("In construing terms in contracts, [an appellate
court] must first look at the language of the contract to determine the intentions of
the parties."). Further, the Agreement defines the "Manager" only as "American
Contracting Engineers, PA, . . . doing business as (dba) ACE Management," which
fails to make any reference to the Manager's employees, agents, successors, or
assigns. See id. at 378, 373 S.E.2d at 587 ("[W]here the parties define the words or
terms which they propose using, the contract will be interpreted according to such
definitions if free from ambiguity."). Therefore, because this court is limited to the
interpretation of the contract made by the parties themselves regardless of the
parties' wisdom or folly, unreasonableness, or failure to carefully guard their rights
and because Jones was not the "Manager" as defined by the Agreement, the circuit
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court correctly determined he was not a party to the Agreement and was not
entitled to contractual indemnification. See id. at 378, 373 S.E.2d at 587 (holding
an appellate court "is limited to the interpretation of the contract made by the
parties themselves ' . . . regardless of its wisdom or folly, apparent

unreasonableness, or failure to guard their rights carefully." (quoting Gilstrap v.
Culpepper, 283 S.C. 83, 86, 320 S.E.2d 445, 447 (1984))).

Regarding whether Jones was a third-party beneficiary, this issue is not preserved
for appellate review because the circuit court did not rule upon it. See Chastain v.
Hiltabidle, 381 S.C. 508, 514-15, 673 S.E.2d 826, 829 (Ct. App. 2009) ("It is well
settled that, but for a very few exceptional circumstances, an appellate court cannot
address an issue unless it was raised to and ruled upon by the trial court.").

Further, Jones did not raise the issue in his motion to reconsider. See id. ("When
an issue is raised to but not ruled upon by the trial court, the issue is preserved for
appeal only if the party raises the same issue in a Rule 59(e) motion.").

AFFIRMED.'

LOCKEMY, C.J., and HUFF and HEWITT, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

R. Lawton Mcintosh, Circuit Court Judge
Trial Case No.: 2014-CP-26-07617

APPELLATE CASE NO.: 2018-001724

Captain’s Harbour and Racquet Club
Homeowners Association,Inc.. .. ....................... Respondent

JeraldW.Jones ... Appellant

PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, the Appellant respectfully petitions for rehearing of
the Court’s decision of May 12, 2021 on the grounds that this Honorable Court overlooked or
misapprehended the following points:

1. Summary judgment is not appropriate even where there is not a dispute as to
the evidentiary facts if the parties disagree concerning the conclusions to be drawn from those
facts. Lanham v. Blue Cross & Blue Shield of S.C., 349 S.C. 356, 362, 563 S.E.2d 331, 373

(2002).
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In this case, a genuine dispute exists as to whether the indemnification provisions of
the Agreement between the Respondent and the Manager intended to apply to the Appellant,
either based on the wording of the Agreement or on the basis that Appellant was a third-party
beneficiary of the Agreement.

2. “[T]he meaning of a particular word or phrase is not determined by considering
the word or phrase by itself, but by reading the contract as a whole considering the contract
and subject matter of the contract.” McGill v. Moore, 382 S.C. 179, 186, 672 S.E.2d 571, 575
(2009). This Court is correct that the Respondent and the Manager are the named parties in
the Agreement. However, this Court has overlooked t hat the Appellant signed the Agreement
as the ACE Manager (R., 47)." The Appellant performed all of the services required of the
Manager under the Agreement. This is entirely consistent with the terms of the Agreement
which require the Appellant to perform personal services, such as:

[ll. DUTIES AND RESPONSIBILITIES OF THE MANAGER

B. “1. The Manager shall be available to attend up to five (5)

Board Meetings per year.” (R., 42-43)
As it was the Appellant that performed these services, and all other services, as the Manager,
it is a reasonable conclusion that Appellant would be covered by the indemnification
provisions of the Agreement.

3. The Appellant has asserted that he is a third-party beneficiary to the Agreement
and is entitled to indemnification under the Agreement on this basis. This Court ruled that this

issue was not preserved for appellate review because the trial court had not ruled on it. This

Court overlooked or misapprehended this issue because it was raised before the trial court

' The Appellant is the sole shareholder of the Manager.
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The South Carolina Court of Appeals

Captain's Harbour and Racquet Club Homeowners'
Association, Inc., Respondent,

V.
Jerald W. Jones, Appellant,

Appellate Case No. 2018-001724

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
N & 04:% cJ.
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John M. Leiter, Esquire
Skyler Cole Wilson, Esquire
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