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THE STATE OF SOUTH CAROLINA AUG 16 2021
In The Court of Appeals SC C@Uﬂ of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
Master-In-Equity

Hon. Deadra L. Jefferson, Circuit Court Judge
Hon. Mikell R. Scarborough, Master-In-Equity

Case No. 2016-CP-10-2955
Appellate Case No. 2021-000272

TCC of Charleston, Inc., Appellant/Respondent,

V.

Concord and Cumberland, LLC, Concord & Cumberland HPR, Leo Hall, Diane Hall, Bea H.
Smith, Margaret C. Pope, William D. Foster, Jr., Gene G. Foster, Mattison J. MacGillivray, Teresa
MacGillivray, Pamela L. Vaughn, Nelia A. Patricio, Trustee of the Nelia A. Patricio Revocable
Trust Agreement, Stuart D. Reeves, Edward T. Strom, Barbara K. Henderson, James R. Clarke,
Paul A. Brim, Robert K. Seidl, Jennifer M. Seidl, Robert Kenneth Seidl, I, M. Bert Storey, Thomas
R. Mather, Edward T. Strom, 304 Concord & Cumberland, LLC, Marion M. Simpson f/k/a Marion
Moore McDonald Simpson, Kathy Gardner, Gregory J. Gardner, Freeman Waterfront Properties,
LLC, Jo-Ann Cooper, Betty Y. Segal, Robert M. Levin, and Bonita K. Levin, Donald D. Leonard,
Betty L. Beatty, Mattellen, LLC, and Thomas R. Debnam, Trustee of the Trust Agreement of
Thomas R. Debnam, Defendants,

Of Which Concord & Cumberland HPR is the Respondent/Appellant.
RESPONDENT/APPELLANT’S MOTION TO STRIKE

F. Cordes Ford IV (SC Bar No. 071644)

Henry E. Grimball (SC Bar No. 002313)

Robert Andrew Walden (SC Bar No. 101004)

Womble Bond Dickinson (US) LLP

Post Office Box 999, Charleston, South Carolina 29402

(843) 720-4631

Attorneys for all Respondents/Appellants Except for Betty Beatty



Respondent/Appellant hereby moves to strike from the Appellant/Respondent’s initial
briefs and the record various documents and refe_rences to material not in the record. Rule 210(c)
of Vthe South Carolina Appellate Court Rules provides that “the Record shall not, however, include
matter that was not presented to the lower court or tribunal.”  Specifically, the
Respondent/Appellant seeks to strike the following documents— and all references to them in the
Appellant/Respondent’s briefs — because they were never presented to the circuit court.

Appellant’s Designation of Matters to Be Included in the Record on Appeal, dated
May 10, 2021

e Item No. 14: HPR Proposed Order re Arbitration Award', dated March 22, 2019;

« Item No. 16: Concord & Cumberland HPR’s Motion for Reconsideration, dated
May 17, 2019;

o Item No.47: TCC Arb. Exh. 33 -May 27, 2015 Letter Agreement
e [tem No. 48: TCC Arb. Exh. 73 - PCO 130

e [tem No. 49; TCC Arb. Exh. 130 - PCO 142

Appellant’s Designation of Matters to Be Included in the Record on Appeal. dated
June 9. 2021

o Item No. 1: Trial Brief of TCC of Charleston, Inc. %, dated January 17, 2019; and

e Item No. 2: TCC of Charleston Proposed Order to Panel;
In addition, the Appellant/Respondent makes references to these documents in its initial

briefs as follows:

Initial Brief of Appellant, dated May 10, 2021

e Page 3: “When the HPR encountered funding issues in May and June of 2015, TCC

'Only Page | and Page 19 are part of the circuit court’s record and are already included as a
proposed designated matter in Item No. 29. of Appellant’s Designation of Mater to Be Included in
the Record on Appeal, dated May 10, 2021.

2 Only Page 27 of TCC’s Trial Brief is part of the circuit court’s record and is already included
as a proposed designated matter in Item 22 of Appellant’s Designation of Mater to Be Included
in the Record on Appeal, dated May 10, 2021.



advised the HPR that it could not proceed without adequate assurances of funding. To avoid
a shutdown of the project, the parties reached an agreement that included approval of
payment requests and assurances by the HPR that TCC would be compensated for its
additional work. The agreement was reduced to writing on May 27, 2015. ROA ___ .

e Page 4: “The HPR made partial payments on certain of TCC’s proposed change orders;
TCC expressly did not waive its entitlement to the remainder of its costs. E.g., ROA
(PCO 130, Jan. 26, 2015, TCC Arb. Exh. 73).”

e Page 9: “(ii1) Proposed Change Order # 142 relating to the work on the stone tower. (ROA
).”

e Page 20: “despite subsequent agreements between the parties . . . (i) to perform additional,
unforeseen work on a “cost plus” basis and (ii) to leave certain issues to be resolved after
the end of the project, and (iii) the HPR’s architect’s recognition that cost-plus items were
to be resolved at the conclusion of the project.”

e Page 20: “in spite of (i) the agreement to hold certain items to the end of the job, (ii) TCC’s
pay applications specifically reserving claims to such amounts, and (iii) numerous other
writings preserving the cost-plus agreement.”

e Page 25: “That both parties understood this is evidenced by the fact that, in their proposed
orders, both the HPR and TCC sought an award of attorneys’ fees from the Panel.”

e Page25,fn. 18: ROA (HPR Proposed Order) (“Further, the Panel agrees to entertain
a motion by C&C for payment by TCC of its attorneys’ fees . . . .”); ROA ___ (TCC’s

Motion for Prejudgment Interest, Costs of Arbitration, and Attorneys’ Fees and Costs).

e Page 26: “three separate motions before the arbitrators to correct or reconsider the
arbitration award (ROA __, , )”

Response Brief of Appellant/Respondent TCC of Charleston, Inc.. dated June 9, 2021

e Page 7: “TCC asked for this precise relief in their pretrial brief (ROA ), the issue was
tried, the relief was asked for requested by TCC in its post-trial proposed order to the panel
(ROA __ ) and the relief was granted by the Panel.”

There is no material in the record that supports these documents and statements, and

therefore they must be stricken from the record. Respondent/Appellant respectfully requests that

these materials and statements be stricken from the record.



WOMBLE BOND DICKINSON (US) LLP

AR AR

F. Cordes Ford IV (SC Bar No. 071644)
Henry E. Grimball (SC Bar No. 002313)
Robert Andrew Walden (SC Bar No. 101004)
Womble Bond Dickinson (US) LLP
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August 13, 2020 Womble Bond Dickinson (US) LLP
Post Office Box 999

Charleston, SC 29402 €N w
5 Exchange Street o
Charleston, SC 20401 &) = v
VIA E-MAIL = & Q
ctappfilings@sccourts.org t 8437223400 =+ v+
Jenny Abbott Kitchings f: 8437237398 Q. :’:
Clerk of Court Cordes Ford % 3
South Carolina Court of Appeals giarretgtelr)ialz IV - B
1220 Senate Street Direct Fax. 8434102331 £
Columbia, SC 29201 E-mail: Cordes. Ford@wbd-u@om g

Re: TCC of Charleston, Inc. v. Concord and Cumberland, LLC
Appellate Case No. 2021-000272
WBD Ref: 88786.0001.1

Dear Ms. Kitchings:

Please find enclosed a copy of the Motion to Strike in the referenced matter. Also enclosed is our
check in the amount of $50.00 for the cost of filing.

Kind regards,

Womble Bond Dickinson (US) LLP

Lz TR

F. Cordes Ford 1V
FCF/rrh
Enclosures

cc: Jaan G. Rannik, Esq.
Michelle N. Endemann, Esq.
Russell G. Hines, Esq.
W. Siau Barr, Jr., Esq.
Edward D. Buckley, Jr., Esq.

Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law firms
providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the
acts or omissions of, nor can bind or obligate, ancther Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law.
Please see www.wi ! ickinson. /i -notice for further details.

WBD (US) 53244047v1
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