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STATEMENT OF ISSUES ON APPEAL

1.

Whether the judge abused his discretion by qualifying Juror No. 156, Zachary Gantt,
since his belief that death was “the only appropriate penalty” for the murder of multiple children,
his refusal to give meaningful consideration to mitigating circumstances, and his predisposition
against recommending a life sentence for any reason or no reason at all, including as an act of
mercy, prevented or substantially impaired the performance of his duties as a juror in accordance

with his instructions and his oath?

2.
Whether the judge abused his discretion by excusing Juror No. 338, Rachna Prasad, when
she was qualified to serve because, while her responses indicated she had concerns regarding a
not guilty by reason of insanity (NGRI) verdict since she did not know the consequences of such
a verdict, she unequivocally stated she could give meaningful consideration to a potential NGRI

verdict?

3.
Whether the judge erred by refusing to instruct the jury about the effect of a not guilty by
reason of insanity (NGRI) verdict, and also by refusing to allow appellant to voir dire jurors
properly instructed jurors on the effect of an NGRI verdict since due process and the Eighth

Amendment mandated truthful information when the jury was also the sentencer?



4.
Whether the judge erred by denying appellant’s motion to suppress evidence obtained as
a result of an illegal roadblock conducted by two bored police officers with minimal oversight

and excessive discretion, in violation of the Fourth Amendment?

5.

Whether the judge violated appellant’s rights under the federal and state constitutions to
present any relevant mitigating evidence during the penalty phase of his capital trial by excluding
the testimony of a forensic psychologist to show the state’s expert, who claimed appellant was
malingering, improperly scored and ihterpreted the tests on which she relied to make this
devastating accusation where the defense expert’s testimony was relevant to appellant’s
character, “professionally and personally destroy[ed]” the state’s expert by showing her
incompetence, and undermined the reliability of the testimony of another expert who relied upon

the state’s expert in forming his opinion that appellant was not schizophrenic?

6.
Whether the judge violated appellant’s Eighth Amendment right to present admissible
evidence in mitigation and his Fifth and Fourteenth Amendment right to due process by
excluding relevant mitigating evidence from appellant’s family, Social Historian Deborah Gray,

and veteran law enforcement officer Barry Sowards?



7.
Whether the judge erred by excluding the penalty phase videotaped testimony of Cynthia
Jones Turner, appellant’s mother, since this was mitigating evidence appellant had a right to
present to the sentencing jury pursuant to the Eighth Amendment to the United States

Constitution?

8.

Whether the judge erred by admitting horrific autopsy photographs of the dead child
victims, since the photographs impermissibly invited a death sentence upon the arbitrary factor
of passion, particularly where the court acceded to the solicitor’s demand that the autopsy
photographs only be viewed in the privacy of jury deliberations, so noticeable juror reactions
would not be seen, and the autopsy photographs also should have been excluded, pursuant to

Rule 403, SCRE?



STATEMENT OF THE CASE

In January 2015, a Lexington County grand jury indicted appellant Timothy Ray Jones,
Jr., for five counts of murder for the deaths of his five children. R. 8356. On December 9, 2015,
the state served its notice that it intended to seek the death penalty and the circuit court entered
an Order to that effect. R. 8352. The Honorable Eugene C. Griffith, Jr., was assigned the case
and held numerous pretrial hearings. Notable for this appeal were hearings held on January 31,
2019, regarding neuropsychological testing and on March 11-14 and 19, 2019, regarding
appellant’s motion to suppress evidence obtained from an illegal roadblock. R. 6434; R. 6556.

On April 29, 2019, appellant’s case came on for trial. R. 1. Rick Hubbard, Suzanne
Mayes, and Shawn Graham represented the state. R. 1. Boyd Young, Robert Madsen, Bill
McGuire, and Casey Secor represented appellant. R. 1. The jury was selected on May 13, 2019.
R; 2362, 1. 3; R. 2384,1. 1 — 2392, 1. 5. Opening statements in the guilt phase were made on May
14,2019. R. 2556,1. 18 =2572,1. 3. On June 4, 2019, the jury found appeliant guilty on all five
counts. R. 5097, 11. 5-11.

After the elapse of the twenty-four-hour waiting period, the sentencing phase began on
June 6, 2019. R. 5161, 11. 1-3. On June 13, 2019, the jury recommended a sentence of death. R.
5965, 1. 6 — 5966, 1. 4. Judge Griffith sentenced appellant to death. R. 5971, 11. 8-22.

This appeal follows.



ARGUMENT
1.

The trial judge abused his discretion by qualifying Juror No. 156, Zachary Gantt, since

his belief that death was “the only appropriate penalty” for the murder of multiple children, his

refusal to give meaningful consideration to mitigating circumstances, and his predisposition

against recommending a life sentence for any reason or no reason at all, including as an act of

mercy, prevented or substantially impaired the performance of his duties as a juror in accordance

with his instructions and his oath.

Introduction

Viewing the entire voir dire, the trial judge’s decision to qualify Juror No. 156 is wholly
unsupported by the record. The juror’s responses indicated he could not give meaningful
consideration to mitigating circumstances. His responses further showed a predisposition against
recommending a life sentence for any reason or no reason at all, including as an act of mercy.
This juror’s views prevented or substantially impaired his ability to perform his duties as a juror
in accordance with ’law, his instructions, and his oath. By needing a reason to vote for a life
sentence, the juror improperly placed the burden on the defense to show why death would be an
improper sentence. Based on the juror’s views, he was unable to carry out the law as explained
by the judge. Appellant’s right to a fair and reliable sentencing determination was violated as a
result of the unqualified juror serving on the jury that sentenced appellant to death. Appellant’s
convictions and death sentence must be reversed.
Relevant Facts

During individual voir dire, Juror No. 156 indicated he was a “type three” juror “but

depending on the facts I can quickly bring myself to type one.” R. 1571, ll. 6-9. A “type one”



juror was defined as “I feel that the Death Penalty is the appropriate penalty when the defendant
has been convicted beyond a reasonable doubt of aggravated murder.” R. 7634. (Court’s Exhibit
No. 64). A “type three” juror was defined as “I feel that either Life Without Parole or the Death
Penalty might be the appropriate penalties when the defendant has been convicted beyond a
reasonable doubt of aggravated murder.” R. 7634. (Court’s Exhibit No. 64). Despite the juror’s
initial response, it was clear upon further questioning that he was in reality a “type one” juror and
mitigation impaired.

The juror initially stated he could give meaningful consideration to evidence in
aggravation and any mitigating evidence presented. R. 1573, 1. 13 — 1575, 1. 12. He claimed, “I
think every ounce of information, evidence, facts, mitigating, everything, needs to be taken into
consideration before the final decision” on punishment. R. 1579, 1. 15 —1580, 1. 3.

However, when later asked if he believed death was “the only appropriate penalty” for a
defendant found guilty of the murder of multiple children, the juror admitted, “I mean, if that is
the case then me, personally, yes, if you took somebody’s life and took their choice to live or not,
purposefully and willingly then I think . . . you forfeit your chance to have a choice to live or
not.” R. 1583, 1. 10 — 1584, 1. 8. The juror essentially admitted he believed in “an eye for an
eye.” R. 1584, 1l. 4-8.

Upon further questioning, the juror stated he believed mitigation evidence “needs to be
within a recent timetable” and “have something to do with the case.” R. 1591, 11.- 5-18. While he
believed “how you are raised” and the “life you came from” has “a play in it,” when determining
punishment for “the murders of these kids,” he maintained mitigation evidence “needs to be

involved around” the crime. R. 1591, 11. 9-18. The juror later asserted, “[FJor me personally, . . .



what happened twenty years ago when you [were] in elementary school doesn’t have anything to
do with your decision making now.” R. 1591, 1. 23 — 1592, 1. 5.

Juror No. 156 said he understood the “ultimate decision” on whether to impose life
without parole or the death penalty is an individual moral judgment and that each “juror can
decide for themselves what is or is not mitigating.” R. 1586, 1. 18-23; R. 1588, 1. 6-9. |
However, he said he could not respect another juror who did not have a reason to support his or
her individual moral judgment. He did not believe such jurors were “taking [it] seriously.” R.
1589, 11. 5-15. The juror later stated he could not respect another juror who determined life
without parole was “the appropriate punishment” but could not give a reason as to why he or she
felt that way. He asserted, “I believe if you are going to make a decision like that you should be
able to at least explain it and explain why you feel that way.” R. 1587, 11. 2-16. When he later
expanded upon his answer, he said he believed it was defense counsel’s “job to give us a reason”
why life without parole is “the appropriate punishment.” R. 1587, 11. 17-24.

The juror understood that “solely on the basis of mercy a juror can choose life.” R. 1589,
1. 22 — 1590, 1. 2. For him whether mercy is “freely given” or “something that is earned”
“depends on the situation.” R. 1590, 1. 3-5. He again said he could not respect another juror
who chose life simply because he or she wanted to be merciful. R. 1590, 1l. 6-11. He asserted,
“I don’t see how you can be here and be fair to both parties if some[one] says, well, I feel
merciful.” R. 1590, 11. 10-11.

Appellant ultimately moved to disqualify Juror No. 156. Defense counsel argued the
juror was “subs;[antially impaired in his ability to follow the law” and was “mitigation impaired.”
R. 1592, 1. 25 — 1593, 1. 2. As far as mitigation, counsel asserted the juror believed what

appellant did twenty years ago does not matter. The only mitigation evidence the juror was



willing to consider were circumstances involving the “facts of the case” or “the killings.” R.
1593, 11. 5-8.

Defense counsel further argued the juror was “impaired in his ability to follow the law in
that he . . . could not respect the right of other jurors to give a life penalty for any reason or no
reason or . . . for another juror to consider mercy.” R. 1593, II. 10-14. Counsel concluded that
“those impairments substantially impair his ability to follow the law as given by Your Honor
because he would not allow a juror to say, for me mercy is appropriate. He says, no, we have got
to have facts.” R. 1593, 11. 14-17 (emphasis added). Based on those reasons, appellant moved to
excuse him. R. 1593, 1. 18.

Solicitor Hubbard admitted Juror No. 156 “was kind of all over the board.” R. 1593, 1.
24. He asserted, “But the big thing he [the juror] wanted to hear was facts. He is a facts guy.”
R. 1593, 1. 25 - 1594, 1. 1. The solicitor argued the juror should be qualified despite the fact that
the juror admitted there were “some types of mitigation” he was “not interested in.” The juror
did not completely “shut the door on mitigation.” R. 1594, 1l. 1-4. Hubbard maintained,
“Something twenty years a:go he [the juror] has a hard time understanding. I get that and I think
a lot of people can understand that. They want to see how does it tie into the crime and
ultimately what I particularly try to do is let them know, that is exactly what the Defense is going
to try to do is [show] that it does have a bearing on the crime. So he is looking for that bearing,
that is it. Not just facts for the information, for the sake of information.” R. 1594, 1l. 4-12.

In brief response, defense counsel argued that “no nexus” is required between mitigation
evidence and the offense committed. However, Juror No. 156 required such a nexus. Therefore,
his ability to give meaningful consideration to mitigation was substantially impaired. R. 1594, 11.

21-24.



The judge reasoned Juror No. 156 was qualified “based on the totality of all his
testimony.” The judge emphasized that the juror “said repeatedly he wanted to hear all of the
facts, all the facts before he makes a huge decision of taking someone’s life.” R. 1595, 11. 7-14.
The judge later denied defense counsel’s challenge for cause of Juror No. 156. R. 2389, 11. 1-9.

Juror No. 156 was seated as the twelfth juror over defense counsel’s challenge for cause
after appellant had exhausted all ten of his peremptory challenges. See R. 2384, 1. 2 — 2389, 1.
11. He was on the jury that sentenced appellant to death. See R. 5968, 11. §-11.

During his penalty stage closing argument, defense counsel urged the jury to be merciful
and recommend a sentence of life without parole. He also explained that a juror could vote for a
life sentence for no reason or any reason at all. He asserted:

As we talked about in the jury selection, the law gives each
of you the power to sentence Tim [appellant] to life for any reason,
no reason or based on mercy alone. And when we talk about any
reason, it means just that, any reason. It could be a reason that
was presented to you during the trial, but it doesn’t have to be. It
could be something that you just saw, even if no one else saw it.
Something that you felt, even if no one else felt it. Something that
you identify that you think is mitigating, you think warrants a
sentence of life.

No reason is another way that you can vote for life. You
don’t need a reason. You can say I’ve considered everything. I
agree that the aggravating circumstances have been proven and
there is mitigation. And I don’t know why, I can’t put my finger
on it, but, for me, in this case, a sentence of life without parole is
the correct sentence. And if someone says to you well, what’s
your reason? You can say I’'m voting for life and I don’t need a
reason. And, finally, mercy alone. The law empowers you to vote
for life for mercy alone, which means that you could find that all
the aggravation has been proven, which it has. And you could say
I've heard everything that was presented to me, there’s nothing
mitigating, nothing that I feel about Tim [appellant] and his
Sfamily, but I have decided that for me, life is the appropriate
punishment. I am going to vote for life based on my individual
sense of mercy because I think it’s right in this case.

9



Some of you may decide that Tim [appellant] is not worth
your mercy, but ask yourself if the family of these innocent
children, if they are worth your mercy. Because bestowing mercy
upon Tim in this case is bestowing mercy upon the people who
loved these children, who suffer their loss every day. . . . But you
also understand that blessed are the peacemakers and blessed are
the merciful. See that justice is done, but let mercy be your first
concern. You can punish Tim [appellant] severely with a sentence
of life imprisonment without the possibility of parole while being
merciful to the people who love him and loved these children, who
mourn them every day. The heartbreak of this family is
unfathomable. There do not have to be any more deaths. There do
not have to be any more funerals. Every member of these
children’s families have come here and asked you for mercy for
Tim, which is mercy for them. This family is carrying too much
sorrow already.

R. 5936, 1. 22 — 5939, 1. 20 (emphasis added).

The judge later instructed the jury that it must give meaningful consideration to
mitigating circumstances, including any aspect of the character or history of the defendant that
tends to show he should be sentenced to life imprisonment. The judge further instructed the jury
that it could recommend a sentence of life without parole for any reason or no reason at all or
even as an act of mercy. Specifically, he stated:

I instruct you that even if you find the presence of at least
one statutory aggravating circumstance, you must remain
openminded as to the appropriate punishment to impose. And that
the finding of an aggravated circumstance does not create the
presumption that you should impose the death penalty. The death
penalty is only an option. It is not a requirement. It is never
mandatory for you to impose that sentence. Our law requires that
you give meaningful consideration not only to the aggravating
circumstances but also to mitigating circumstances which the
evidence shows.

I instruct you that in a capital murder case, you must
consider mitigating circumstances. There are two types of
mitigating circumstances. There are statutory mitigating
circumstances and nonstatutory mitigating circumstances. A
statutory mitigating circumstance is a fact, an incident, a detail or

10



an occurrence which the South Carolina Legislature has declared
by statute would reduce the severity of the offense of murder.

You must also consider any nonstatutory mitigating
circumstances. A nonstatutory mitigating circumstance is one
which is not provided for by statute, but is one which serves the
same purpose. And that is a fact or circumstance of the crime or
any aspect of the character or history of the Defendant that tends
to show that he should be sentenced to life imprisonment without
the possibility of parole rather than death.

A mitigating factor can be anything, any single factor that
you, any juror, determined to be a mitigating circumstance. 1
remind you, also, it’s not necessary for you to find the existence of
any mitigating circumstances unanimously or beyond a reasonable
doubt. Each of you are free to find the existence of mitigating
circumstances based upon any evidence that has been presented to
you during this trial, even if no one mentioned that a certain fact
amounted to a mitigating circumstance.

1 instruct you that Mr. Jones [appellant] does not bear the
burden of proving any mitigating evidence or factors. Because |
remind you, the jury does not have to unanimously agree on any
mitigating circumstances or factors. The jurors are allowed and
can find separate mitigating factors. Each juror is free to give
whatever weight he or she feels appropriate to any aggravating or
mitigating circumstances.

1t is also permissible for a Juror to decide that life without
parole is the appropriate punishment for any reason or for no
reason at all. You’re not required to make a finding that the
mitigating factors outnumber the aggravating factors. You are free
to impose a sentence of life without parole for absolutely no
reason, even if you find the existence of aggravating circumstances
and find no mitigating circumstances. This is what’s traditionally
been referred to as a sentence based upon mercy. In other words,
you may choose to recommend a life imprisonment without the
possibility of parole if you find a statutory or nonstatutory
circumstance or you choose to recommend life imprisonment as an
act of mercy.

R. 5955,1. 4 — 5958, 1. 17 (emphasis added).

11



Standard of Review
“A juror must be excused from service if ‘the juror’s views would prevent or
substantially impair the performance of his duties as a juror in accordance with his instructions

and his oath.”” State v. Dickerson, 395 S.C. 101, 114, 716 S.E.2d 895, 902 (2011) (quoting

Wainwright v. Witt, 469 U.S. 412, 424 (1985)); See Adams v. Texas, 448 U.S. 38, 45 (1980);

State v. Green, 301 S.C. 347, 354, 392 S.E.2d 157, 160 (1990). “Determinations of whether a

juror is qualified to serve on a panel are left to the sole discretion of the circuit court.”

Dickerson, 395 S.C. at 115, 716 S.E.2d at 903 (citing Green, 301 S.C. at 354, 392 S.E.2d at 160).

“In reviewing the circuit court’s decision, [this Court] must examine the juror’s responses in
light of the entire voir dire and will not reverse the court’s decision unless it is wholly
unsupported by the evidence.” Id. (citing Green, 301 S.C. at 354, 392 S.E.2d at 160-161). “The
ultimate consideration is that the juror be unbiased, impartial and able to carry out the law as

explained to him.” State v. Bennett, 328 S.C. 251, 257, 493 S.E.2d 845, 848 (1997) (citing

Green, 301 S.C. at 354, 392 S.E.2d at 161).
Discussion

The trial judge erred in qualifying Juror No. 156. The juror was not qualified because he
could not give meaningful consideration to mitigating circumstances as instructed by the judge.
The only mitigating evidence the juror was willing to consider were circumstances involving the
facts of the offense or surrounding the crime. See R. 1591, 1. 5 — 1592, 1. 5. Additionally, the
juror was not qualified because he could not consider voting for a life sentence for any reason or
no reason at all, including merely as an act of mercy. This juror needed a reason to vote for a life
sentence. By needing a reason to vote for a life sentence, the juror improperly placed the burden

on the defense to show why death was not the proper sentence. Moreover, the juror was very
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clear that he could not respect another juror’s decision to vote for a life sentence for any reason,
1o reason, or as an act of mercy indicating his ability to follow the law as instructed by the judge
was substantially impaired.

“A venireman must be excused if his opinions would prevent or substantially impair the
performance of his duties as a juror in accordance with his oath and instructions.” State v.

Green, 301 S.C. 347, 352, 392 S.E.2d 157, 159 (1990) (citing Wainwright v. Witt, 469 U.S. 412

(1985)). In determining whether a Juror was erroneously qualified, this Court uses a “three step
analysis.” Id. First, “an appellant must show that he exhausted all of his peremptory

challenges.” Id. (citing State v. South, 285 S.C. 529, 331 S.E.2d 775 (1985); State v. Hardee,

279 S.C. 409, 308 S.E.2d 521 (1983); State v. Elmore, 279 S.C. 417, 308 S.E.2d 781 (1983); and

State v. Britt, 237 S.C. 293, 117 S.E.2d 379 (1960)). If an appellant exhausted all of hié
peremptory challenges, then this Court will determine whether the juror was erroneously
qualified, depriving the appellant of a fair trial. Id. at 352, 392 S.E.2d at 160. Appellant
exhausted all ten of his peremptory challenges and, therefore, satisfies the first step of the
analysis. See R.2384,1.2-2389,1.11.

The second step of the analysis requires this Court to “examine the disputed juror to see if

the juror was erroneously qualified.” Green, 301 S.C. at 352,392 S.E.2d at 160. In Dickerson,

this Court exclaimed, “A juror must be excused from service if ‘the juror’s views would prevent
or substantially impair the performance of his duties as a juror in accordance with his

instructions and his oath.’” Dickerson, 395 S.C. at 114, 716 S.E.2d 895 at 902 (quoting

Wainwright, 469 U.S. at 424); See Adams v. Texas, 448 U.S. 38, 45 (1980); State v. Green, 301

S.C. 347,354,392 S.E.2d 157, 160 (1990).

13



Juror No. 156’s views on the death penalty and mitigating circumstances prevented or
substantially impaired the performance of his duties as a juror in accordance with his instructions
and his oath. Specifically, the juror was not qualified because he stated he would automatically
vote for the death penalty for a defendant found guilty of the murder of multiple children and,
further, he could not give meaningful consideration to mitigating circumstances as instructed by
the judge.

A capital defendant may challenge for cause any juror who would automatically vote for

a death sentence. Morgan v. Illinois, 504 U.S. 719, 729 (1992). “If even one such juror is

impaneled and the death sentence is imposed, the State is disentitled to execute the sentence.”
Id. Initially, the juror said, “I think every ounce of information, evidence, facts, mitigating,
everything, needs to be taken into consideration before the final decision [on the proper
sentence].” R. 1580, 1. 1-3. However, upon further questioning, the juror stated he would
automatically vote for the death penalty if the state proved beyond a reasonable doubt that the
defendant murdered multiple children. Specifically, when asked if he believed death was “the
only appropriate penalty” for a defendant found guilty of the murder of multiple children, the
juror admitted, “I mean, if that is the case then me, personally, yes, if you took somebody’s life
and took their choice to live or not, purposefully and willingly then I think . . . you forfeit your
chance to have a choice to live or not.” R. 1583,1. 10 — 1584, 1. 8.

Despite admitting he would automatically vote for the death penalty for a defendant
found guilty of the murder of multiple children, such as appellant, upon further questioning, the
juror claimed he wanted “to hear everything” before deciding the proper sentence. R. 1586, 1. 2-
10. Yet, during follow up questioning by Solicitor Hubbard, the juror unequivocally stated that

the only mitigating evidence he was willing to consider were circumstances involving the facts
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of the offense or surrounding the crime. See R. 1591, 1.5-1592, 1. 5. Specifically, he asserted,
“I am thinking, it needs to be within a recent timetable. Anything else, to me, how you are
raised has a play in it, [the] life you came from has a play in it. But when we are here for . . . the
murders of these kids, [the mitigation evidence] needs to be involved around this. . . . The
mitigating factors that have something to do with the case.” R. 1591, 1. 5-18 (emphasis added).
He later continued, “[FJor me personally, you know, what happened twenty years ago when you
[were] in elementary school doesn’t have anything to do with your decision making now.” R.
1592, 11. 3-5 (emphasis added).

It is apparent that Juror No. 156’s views on the death penalty and mitigating
circumstances prevented or substantially impaired the performance of his duties as a juror in
accordance with the law, the instructions, and his oath. The trial judge instructed the jury, “Our
law requires that you give meaningful consideration not only to the aggravating circumstances
but also to mitigating circumstances which the evidence shows. I instruct you that in a capital
murder case, you must consider mitigating circumstances. . . . You must also consider any
nonstatutory mitigating circumstances. A nonstatutory mitigating circumstance is one which is
not provided for by statute but is one which serves the same purpose. And that is a fact or
circumstance of the crime or any aspect of the character or history of the Defendant that tends
to show that he should be sentenced to life imprisonment without the possibility of parole rather
than death.” R. 5955, 1. 12 — 5956, 1. 23 (emphasis added). Juror No. 156’s views on mitigating
circumstances prevented him from following the law as instructed by the judge.

This Court held in Rosemond v. Catoe, 383 S.C. 320, 330, 680 S.E.2d 5, 10 (2009), “It is

proper to instruct a jury in a capital sentencing phase that it may recommend a life sentence for

any reason or no reason at all, including as an act of mercy. A jury’s consideration of mercy, if
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proper evidence of mercy is admitted, is well recognized in the sentencing phase of a capital
case.” (emphasis added). The following seven defense witnesses asked for mercy on appellant’s
behalf: Roberta Thornsberry, appellant’s grandmother, R. 5474, 1l. 10-21; Timothy Jones, Sr.,
appellant’s father, R. 5522, 1. 16 — 5523, 1. 1; Amber Kyzer, appellant’s ex-wife, R. 5717, 1. 7 —
5719, 1. 10; Julie Jones, appellant’s stepmother, R. 5839, 1. 25 — 5842, 1. 20; Tyler Jones,
appellant’s half-brother, R. 5857, 1. 20 — 5858, 1. 6; Travis Jones, appellant’s half-brother, R.
5868, 11. 6-15; and Jacqueline Rangel, appellant’s stepsister, R. 5885, 1. 4 — 5886, 1. 8.

Juror No. 156 unequivocally stated that he could not respect another juror who “after
being presented with the facts” could not give a reason as to why he or she believed “life is the
appropriate punishment.” R. 1587, 1. 2 — 1589, 1. 21. He asserted, “[Y]ou have to explain why
you feel a certain why.” R. 1587, 1l. 12-16 (emphasis added). Moreover, the juror further stated
he could not respect another juror who said, “I am going to choose life because I want to be
merciful.” R. 1590, 1. 6-11. He asserted, “I don’t see how you can be here and be fair to both
parties if some[one] says, well, I feel merciful.” R. 1590, 11. 6-11. The juror’s need for a reason
to consider a life sentence and refusal altogether to consider mercy substantially impaired his
duty as a juror to consider a life sentence for any reason or no reason at all, including as an act of
mercy, as instructed by the trial judge. See R. 5958, 11. 4-17.

Additionally, the juror’s view that it was defense counsel’s “job to give us the reason” to
vote for a life sentence improperly placed the burden on appellant to show why death would not
be a proper sentence. See R. 1587, 11. 17-24. “There is no burden of proof on a capital defendant
with regard to evidence of mitigating circumstances.” State v. Bell, 293 S.C. 391, 405, 360
S.E.2d 706, 713 (1987). The trial judge in this case specifically instructed the jury “that Mr.

Jones [appellant] does not bear the burden of proving any mitigating evidence or factors.” R.
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5957, 1. 8-9. The juror’s belief that the defense must give the jury a reason to recommend a
- sentence of life without parole substantially impaired his ability to perform his duties in
accordance with the law, the instructions, and his oath.

The third step of the analysis requires this Court to determine whether the error in
qualifying the juror deprived appellant of a fair trial aﬂd warrants reversal. Green, 301 S.C. at
352-353, 392 S.E.2d at 160. In examining whether an appellant received a fair trial, this Court
must focus on those jurors who were ultimately seated. Id. at 353, 392 S.E.2d at 160 (citing

Ross v. Oklahoma, 487 U.S. 81 (1988)). Juror No. 156 was seated as the twelfth juror over

defense counsel’s challenge for cause and was a member of the jury that convicted appellant and
sentenced him to death. Since this juror’s “views would prevent or substantially impair the
perfofmance of his duties as a juror in accordance with his instructions and his oath” for the
reasons argued above, qualifying this juror deprived appellant of a fair trial.

In State v. Bennett, 328 S.C. 251, 257, 493 S.E.2d 845, 848 (1997), this Court held a

juror who unequivocally stated “that if the other eleven jurors voted for death, he would ‘have to
go with the majority of the jury’” was unqualified to serve in the sentencing phase of a capital
trial. The unqualified juror in Bennett, as in the present case, was seated on the jury that
ultimately recommended a death sentence after the defense had exercised all of its peremptory
challenges. Id. at 256, 493 S.E.2d at 848. In Bennett, the judge’s error in qualifying the juror
required a remand for resentencing, all that was sought by Bennett on appeal. Id. at 258, 493
S.E.2d at 848. Likewise, the trial judge’s error in qualifying Juror No. 156, a clearly unqualified
juror, in this case requires a new ftrial. Respectfully, this Court should reverse appellant’s

convictions and death sentence and remand for a new trial.
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2.

The trial judge abused his discretion by excusing Juror No. 338, Rachna Prasad, when

she was gualified to serve because, while her responses indicated she had concerns regarding a

not guilty by reason of insanity (NGRI) verdict since she did not know the consequences of such

a verdict, she unequivocally stated she could give meaningful consideration to a potential NGRI

verdict.
Introduction

Viewing the entire voir dire, the trial judge’s decision to disqualify Juror No. 338 is
wholly unsupported by the record. The juror’s responses show she was unbiased, impartial, and
able to carry out the law as explained by the judge. Despite expressing some confusion as to
why jurors are not told the consequences of a not guilty by reason of insanity verdict and some
concerns in that respect, Juror No. 338 unequivocally stated on several occasions that she could
give meaningful consideration to a potential NGRI verdict. There is no reasonable basis from
which the trial judge could have concluded the juror would not have been able to faithfully
discharge her responsibilities as a juror under the law.
Relevant Facts

Juror No. 338 identified herself as a “type three” juror. R. 1238, 11. 18-21. She agreed
this type of juror “is someone who wants to hear everything. I have not made up my mind, I
don’t have any preconceived notion. I want to hear everything and then make up my mind [on
the proper sentence].” R. 1238, 1. 22 ~ 1239, 1. 1. The juror initially stated she could give
meaningful consideration to affirmative defenses and all four potential verdicts during the guilt
phase, including not guilty, not guilty by reason of insanity (NGRI), guilty but mentally ill

(GBMI), and guilty. R. 1239,1. 15 - 1241, 1. 3. She also maintained she could give meaningful
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consideration to aggravating factors and any mitigating circumstances. R. 1242, 1. 21 — 1243, 1.
4,

When asked whether she would automatically vote for the death penalty if the defendant
were found guilty of the murder of “innocent children, killed one after the other,” the juror
hesitated. She said, “I am not sure how I feel about a life for a life.” R. 1247, 11. 1-10. She
explained, “[W]hen somebody does soniething that heinous you don’t want them to be a part of
society. But then again, are you kind of almost being hypocritical” when you say “okay, if they
did this to someone now you do this to them.”l R. 1247, 11. 11-20.

Defense counsel then inquired further about the juror’s views on a potential not guilty by
reason of insanity verdict. The following colloquy occurred between counsel and the juror:

Q: [L]ike the Judge said, we don’t know a whole lot of facts here.
Just the death of innocent children and not guilty by reason of
insanity would mean that a person would admit to the killing. And
the only way they could be found not guilty by reason of insanity
is if you found the person, because they had some mental defect or
disease that they couldn’t distinguish legal or moral right from
wrong. Does that make sense?

A Tt does.

Q: And some people might say, if the evidence is there and the
person definitely did the killing that is not an issue, I can’t really
consider not guilty by reason of insanity. It sounds like kind of
letting somebody off. Do you agree with that?

A: T guess, my questions would be behind the insanity of what is
the measure of insanity, what are you defining as insanity. Was
insanity, you know, what was the mind frame during that time that
the actions were taken. So in my line of work, measurement is
huge. So what does insanity actually mean.

' The trial judge earlier told Juror No. 338: “Got two choices, life without parole or death. And
if a jury reaches a verdict unanimously on either one that sentence will be carried out. So
unanimous to death, the death penalty is carried out. If the jury is unanimous on life then life
without parole is carried out. That means the balance of their life and don’t get out.” R. 1241, 11.
9-15.
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Q: If you were to hear testimony from expert witnesses describing
what that [NGRI] meant and evidence supporting that [verdict], is
that something that you could truly consider?

A: With that type of information, sure.

Q: And if you, if in your mind you thought they did present enough
information to support that verdict, is that a verdict you could
really consider or would you still have some hesitation because it
would kind of be letting someone off?

A: Tt would depend on the information provided and the plan of
action after that. So obviously you, claimed insanity you wouldn’t
just become part of society again. What would then be that plan.

So you have been declared insane and then what, now what,
essentially. Does that make sense.

Q: Some people might fear that if they don’t really know, if they
are not told what that means it kind of lets the guy out into society.
Do you think that?

A: So you are saying if they have been declared insane they should
still be part of society?

Q: Sure. What I am saying is, if you and eleven other jurors, let’s

say you all voted not guilty by reason of insanity, some people

might have a fear in voting that way because they think the person

gets put out back in society like you said. Is that a fear that you

have?

A: So here is my question and maybe I don’t understand.
R. 1248, 1. 51250, 1. 7. (emphasis added).

Assistant Solicitor Graham objected, and the juror was excused from the courtroom. R.

1250, 11. 8-17. The assistant solicitor argued, “I don’t think it is appropriate to go down this line
of questioning.” R. 1251, 1l. 16-21. He emphasized that the judge “never tells a juror what

happens” if a defendant is found not guilty by reason of insanity. R. 1251, 1. 18.
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Defense counsel made clear that he did not intend to tell the juror the consequences of a
NGRI verdict. He merely wished to ask her “would she maybe not fully consider NGRI because
she might have some fear about not knowing what would happen.” R. 1251, . 22 — 1252, 1. 1.
The judge ruled that if the juror asked about the outcome of a NGRI verdict, counsel should say
he is not allowed to answer that question and “blame it” on the judge. R. 1252, 1. 7-18.

Despite objections from the state, the trial judge told defense counsel he could ask the
juror, “Because you have a concern as to what the plan may be and I can’t say what the plan is,
[cJould you still consider [a NGRI verdict?]” R. 1253, 11. 14-25.

When the juror returned to the courtroom, defense counsel asked her, “So we left off, we
were talking about the potential verdict of not guilty by reason of insanity. And it sounds like
you had a concern about that, not knowing what would happen if somebody was found not guilty
by reason of insanity. And not knowing what would happen, would that cause you to perhaps
not consider that verdict?” R. 1254, 1. 6-11. The juror responded, “I would need to know what
happened to consider that verdict.” R. 1254, 11. 12-13.

After the assistant solicitor objected again, the following exchange took place between
the trial judge and the juror:

THE COURT: The end result plan is not allowed to be given in a
trial. Okay. Itis not. So he [defense counsel] is asking you, if that
were the case then would that affect your ability to consider it [a
verdict of not guilty by reason of insanity]. So you are not going to
have - -

A: Can ask a question?

THE COURT: You may.

A: So in the case of the death penalty, you know death is the result.

THE COURT: That is the result.
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A: And if you know the life sentence without parole, you know
that is the result.

THE COURT: Correct.

A: But in the case of not guilty by insanity, you don’t know the
result.

THE COURT: Don’t know the result.
A: I don’t understand.
THE COURT: That is just the Court rules.

Q [Defense Counsel]: So the result of that you would always be in
the dark with regard to the result of a not guilty by reason of
insanity verdict. Knowing you would always be in the dark about
that, not knowing what would happen, would that cause you to
maybe not consider that verdict as a true verdict. Would you vote
for it not knowing what would happen?

A: 1 have no words honestly because without knowing what the
result is how can you choose that option.

Q: So it sounds like you do have some reservations about choosing
that option, not knowing the result.

A: It is just not knowing the result. You know the result of the
other options but you don’t know the result of that option.

R. 1255,1. 4 - 1256, 1. 10.

The judge then instructed defense counsel to “move on.” R. 1256, 11. 11-12.

The juror responded that a defendant’s background and upbringing were relevant in
determining punishment. R. 1256, 1. 22 — 1257, 1. 21. To her, mercy “is something we, as
humans, choose to give or not to give.” R. 1258, 1l. 1-12. She understood that each juror may
have his or her own reason to vote for life without parole and that the jurors did not need to agree
on why a defendant should be sentenced to life instead of death. R. 1260, 1. 1 — 1261, 1. 6. The

juror further understood that a juror could “vote for the life penalty” for no reason at all. R.
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1261, 1. 23 — 1262, 1. 6. She agreed that a juror should not give up his or her consciously held
belief concerning the proper sentence “just because they were coerced.” R. 1265, 11. 5-14. She
would respect another juror’s individual moral judgment and she would expect others to respect
hers. R. 1265,1. 151266, 1. 15.

Before questioning the juror, Assistant Solicitor Graham asked to approach the bench. R.
1266, 1. 25. The trial judge eventually excused the juror from the courtroom. R. 1267, 11. 2-12.
The assistant solicitor argued Juror No. 338 was not qualified because “she has already said that,
when she was questioned about not guilty by reason of insanity, that she wanted to know what
was going to happen if she found that verdict and that would be important to her in deciding it
and Your Honor is never going to be able to tell her that. So she is going to have an unanswered
question and . . . I think that she expressed that she would not be able to consider that verdict
sufficiently enough without us having to delve further.” R. 1267, 1. 15 — 1268, 1. 1.

Defense counsel argued the juror was qualified. He asserted, “I don’t believe she ever
said, I cannot consider not guilty by reason of insanity. She indicated that she would have some
concern not knowing, she said it did not make sense to her.” R. 1268, 1. 3-7. Counsel argued
the juror’s “ultimate response” was “not I can’t consider” a not guilty by reason of insanity
verdict. Rather, she merely “said, I would have a concern.” R. 1268, 11. 7-13. He emphasized
that a lot of potential jurors have concerns in this case and that “is not a disqualified issue.” R.
1268, 11. 14-16.

Solicitor Hubbard repeatedly argued that if appellant were convicted and sentenced to
death and this juror served on the jury “we are going to be doing this again,” suggesting
appellant’s convictions and sentence would be reversed on appeal. R. 1269, 1. 22 — 1270, 1. 9; R.

1272, 11. 1-10.
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Defense counsel reasserted, “First off she [the juror] responded to Your Honor’s
questions. She could consider all the verdicts. There was one verdict she had a problem with.
She said that she would have concern not knowing the results of it [a NGRI verdict] but she
never said that is a verdict that I can’t consider. She never said that.” R. 1272, 11. 11-17. Before
the judge ruled, defense counsel asked the judge to consider a comparison. He said, “A good
way to look at this would be, what if a [jJuror said, well, so all twelve death, all twelve life, we
know what happens, what happens if we, what if we don’t agree, we have a non-unanimous jury.
What happens then . . . Well, because that person would always be eligible to serve and would
always be qualified even if they had that concern just like this [jluror.” R. 1273,1. 17 — 1274, 1.
4,

The judge excused Juror No. 338 because he “couldn’t answer her question™ about the
outcome of a not guilty by reason of insanity verdict. R. 1274, 11. 22-23. He told the juror,
“Well, since I can’t answer your question and that is a big concern of your being able to go
forward and make a decision I am going to excuse you from jufy service and let you go.” R.
1274, 11. 8-18.

Defense counsel noted his objection to excusing Juror No. 338. He again asserted the
juror was qualified based on her answers. He said, “She is very logical, rational, expressed a
concern not knowing what would happen as a result of the NGRI verdict. She was having
concerns in this case and just having concerns doesn’t disqualify somebody.” R. 1275, 11. 3-11.
Standard of Review

“A prospective juror may be excluded for cause when his or her views on capital
punishment would prevent or substantially impair the performance of his duties as a juror in

accordance with his instructions and his oath.” State v. Evins, 373 S.C. 404, 418, 645 S.E.2d
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904, 911 (2007) (citing S.C. Code Ann. § 16-3-20(E) (juror may not be excused in
a death penalty case unless his beliefs or attitudes against capital punishment would render him
unable to return a verdict according to law)).

“Determinations of whether a juror is qualified to serve on a panel are left to the sole

discretion of the circuit court.” State v. Dickerson, 395 S.C. 101, 115, 716 S.E.2d 895, 903

(2011) (citing State v. Green, 301 S.C. 347, 354, 392 S.E.2d 157, 160 (1990)). “On review, the
[circuit] court’s disqualification of a prospective juror will not be disturbed where there is a
reasonable basis from which the [circuit] court could have concluded that the juror would not

have been able to faithfully discharge his responsibilities as a juror under the law.” State v.

Sapp, 366 S.C. 283, 291, 621 S.E.2d 883, 887 (2005) (citing State v. Green, 301 S.C. 347, 392

S.E.2d 157).

“In reviewing the circuit court’s decision, [this Court] must examine the juror’s responses
in light of the entire voir dire and will not reverse the court’s decision unless it is wholly
unsupported by the evidence.” Dickerson, 395 S.C. at 115, 716 S.E.2d at 903 (citing Green, 301
S.C. at 354, 392 S.E.2d at 160-161). “The ultimate consideration is that the juror be unbiased,

impartial and able to carry out the law as explained to him.” State v. Bennett, 328 S.C. 251, 257,

493 S.E.2d 845, 848 (1997) (citing Green, 301 S.C. at 354, 392 S.E.2d at 161).

Discussion

The trial judge abused his discretion by excusing Juror No. 338 when she was qualified to
serve because her responses indicated she could give meaningful consideration to a not guilty by
reason of insanity verdict. The juror merely had concerns regarding a NGRI verdict given that

she would not know the consequences of such a verdict. However, a review of the entire voir
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dire sho§vs the juror was unbiased, impartial, and able to carry out the klaw as explained by the
judge.

When questioned by the judge, the juror unequivocally stated that she could give
meaningful consideration to all four potential verdicts, including not guilty, not guilty by reason
of insanity, guilty but mentally ill, and guilty. R. 1240, 1l. 13-25. She understood that a not
guilty by reason of insanity verdict meant the defendant “had some mental defect or disease”
which prevented him from “distinguish[ing] legal or moral right from wrong.” R. 1248, 11. 5-13.
When questioned further by defense counsel about a potential NGRI verdict, the juror again
unequivocally stated that she could “truly consider” such a verdict if she were presented with
“testimony from expert witnesses describing what that [NGRI] meant and evidence supporting”
the verdict. R. 1248, 1. 25 —1249, 1. 3.

While unequivocally stating she could give meaningful consideration to a potential not
guilty by reason of insanity verdict, the juror expressed concerns about not knowing the outcome
of such a verdict and confusion as to why jurors were told the outcome of the two potential
verdicts during the penalty phase, specifically a recommendation of death or life without the
possibility of parole, but not the outcome of a NGRI verdict. R. 1249, 11. 4-14; R. 1255, 1. 1-21;
R. 1256, 11. 2-10. It is common for jurors to wonder about what will happen to a defendant upon
a guilty or not guilty verdict. However, jurors are instructed that they must decide whether a
defendant is guilty or not guilty without concern regarding the potential sentence. See State v.
Poindexter, 314 S.C. 490, 492, 431 S.E.2d 254, 255 (1993) (“The function of the jury is to
determine whether a defendant is guilty or not guilty, and the consequences of a conviction are

of no aid in determining whether the defendant committed the offense.”).
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“A juror who reveals that he is unable to accept a particular defense or penalty
recognized by law is prejudiced to such an extent that he can no longer be considered competent.
One who is unwilling to accept as a defense, if proved, that which the law recognizes as such

should be removed from the jury when challenged for cause.” State v. Leonard, 248 S.E.2d 853,

855-856 (N.C. 1978) (internal citation and quotation marks omitted). In Leonard, the North
Carolina Supreme Court héld the trial court erred by failing to disqualify “three prospective
jurors who indicated that they would not be willing to return a verdict of not guilty by reason of
insanity even though the defendant introduced evidence that would satisfy them that she was
insane at the time her sister was killed.” Id. at 855. The court asserted, “In the case before us,
those jurors who stated that they could not acquit the defendant even though her insanity was
proven to them were committed to disregarding the evidence presented to them as well as the
court’s instructions on the law arising from that evidence.” Id. at 856.

In this case, again, Juror No. 338 unequivocally stated on several occasions that she could
meaningfully consider a not guilty by reason of insanity verdict. She merely expressed
confusion as to why jurors were not told the consequences of such a verdict. Unlike the
prospective jurors in Leonard, Juror No. 338 never indicated she would be unwilling to return a
verdict of not guilty by reason of insanity even though appellant presented evidence that would
satisfy her that he was insane at the time he killed his children.

“The ultimate consideration is that the juror be unbiased, impartial and able to carry out
the law as explained to him.” Bennett, 328 S.C. at 257, 493 S.E.2d at 848. Based on a review 6f
t.he entire voir dire, Juror No. 338 met this criteria and was thus qualified to serve.

Because the trial judge abused his discretion by excusing Juror No. 338 when she was

qualified to serve, this Court should reverse appellant’s convictions and death sentence and
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remand for a new trial. See Gray v. Mississippi, 481 U.S. 648, 665-668 (1987) (holding even a

single erroneous exclusion of a prospective juror based solely on his or her general views about

the death penalty requires that any death sentence thereafter be set aside).
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3.

In a capital case where the jury is the sentencer, both Due Process and the Fighth

Amendment require that jurors be told the truth about the effect of a verdict of not guilty by

reason of insanity and that a defendant be allowed to voir dire properly instructed jurors on

whether they can render such a verdict.

Introduction

Every jury in civil court knows that it will decide damages and liability. Jurors know
they will decide damages while they are listening to the evidence and deliberating liability. For
dver 300 years, South Carolina has trusted jurors to decide both liability and damages outcomes
at the same time, but juries in all but the smallest subset of criminal cases are purposefully kept
ignorant of sentencing outcomes and decide only criminal liability. Death penalty cases are the
small, different subset. Jurors know from the beginning of the laborious selection process that
they will decide the defendant’s sentencing outcome.

The state has a history of trying to hide information about sentencing outcomes from
capital jurors. Obscuring the truth about life sentences allowed the state to capitalize on popular
misconceptions about parole to affect jurors’ judgment. These misconceptions favored the state
and the state vigorously opposed telling jurors the truth at trial and before this Court. Only after
three reversals from the United States Supreme Court did the state abandon this effort with

respect to parole eligibility. See Simmons v. South Carolina, 512 U.S. 154 (1994); Shafer v.

South Carolina, 532 U.S. 36 (2001); Kelly v. South Carolina, 534 U.S. 246 (2002).

In this death penalty case, the state again vigorously opposed giving truthful information
to jurors about the outcomes of the choices they were required to make. The state opposed the

truth because, once again, popular misconceptions favored the state’s desired outcome—death.
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Appellant asserts that Due Process and the Eighth Amendment require only telling jurors the
truth when they are held'responsible for the outcome and allowing appellant to discover any
jurors in voir dire who are incapable of rendering such a verdict.

How the Issue Arose at Trial

On April 11, 2019, appellant filed his Motion to Voir Dire Potential Jurors Regarding the
Consequence of Not Guilty by Reason of Insanity and Guilty But Mentally Il and for Jurors to
Be Instructed as to the Consequence of a Verdict of Not Guilty by Reason of Insanity and Guilty
But Mentally IlI. R. 8270. On April 24, 2019, appellant filed a supplement to the motion. R.
8284. In appellant’s briefing, he argued that because of the significant risk of misconceptions
among potential jurors, due process and the higher reliability required by the Eighth Amendment
required explanation of the truth about the consequences of an NGRI ruling and allowing
appellant to discover any inability of jurors to render such a verdict. R. 8270-8341. Appellant
cited the relevant federal and South Carolina authority in his motions and also provided the court
with law from numerous jurisdictions that either require or allow such instructions and voir dire.
R. 8270.

The solicitor, at the outset, opposed the jury even learning appellant pleaded not guilty by
reason of insanity until opening statements. R. 81, 1. 14 — 89, 1. 8. Defense counsel sought to
have appellant arraigned before the jury and enter his NGRI plea. R. 81,1. 2 —83, 1. 4. The state
vigorously opposed any such plan because it would “undercut” the voir dire method the solicitor
claimed the judge had agreed to use. R. 88, 1. 19 —90, 1. 4. The solicitor argued, based on State
v. Stanko, 376 S.C. 571, 658 S.E.2d 94 (2008), that appellant was only entitled to voir dire the
potential juror on the entire list of mitigating factors. R. 91,1. 16 — 103, 1. 5. The judge said he

would not allow the defense to “streamline and focus on just insanity.” R. 104, 1. 19-21.
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Appellant again brought his motion to the trial judge’s attention before voir dire and
Judge Griffith responded, “Y’all keep dreaming, I mean, I thought we answered that.” R. 210, L
12-16. Appellant argued the jury needed to be instructed before voir dire so the defense could
ask the jurors whether they could “fairly consider” an NGRI verdict. R. 210, 1. 23 — 211, 1. 24.
R. 225, 1. 16 — 226, 1. 8. The solicitor opposed giving any ipstruction on the consequences,
arguing that, “They just need to know he is insane and therefore he cannot be held guilty so,
State, your evidence fails.” R. 211, 1. 25 —213, 1. 4. The state argued that because the court did
not know how long the defendant would be committed, that the jury should be told nothing. R.
211, 1. 25 — 213, 1. 4. R. 223, 1l. 1-13. In response to the defendant’s request to voir dire
potential jurors, the solicitor claimed, “that would be staking-out.” R. 226, ll. 9-10. The judge
ruled, “I am going to go with the broad brush of the factors, I don’t know how we are going to
deal with this specifically like you are asking.” R. 229, 11. 7-16.

The first juror in voir dire was excused because he was a student. R. 283,1. 12 — 284, 1.
6. The NGRI issue arose again with the next juror called, Juror 174. R. 307, 1. 20 — 308, 1. 7.
Appellant asked the juror whether he could consider an NGRI verdict in a case involving the
murder of children and the state objected, citing Stanko. R. 307, 1. 20 — 308, 1. 7. Appellant
argued that jurors who could not consider an NGRI verdict were not qualified. R. 309, 1L. 1-7.
The judge told the defense they could only ask about all four verdicts and was “very close to a
problem with staking.” R. 310, 11. 5-10.

Juror 24 said, “I just, I don’t see the insanity all together.” R. 632, 1. 11. After another
question from the judge, she said she could give meaningful consideration to the possible
verdicts once it was explained. R. 632, 1. 22 — 633, 1. 10. When the solicitor questioned Juror 24

about the mental health verdicts, she said she could not render an NGRI verdict. R. 656, 1. 10-
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18. After further explanation, Juror 24 said, “And I might not be able to answer yet but like,
when people are not guilty by insanity, like roam the streets, are they just like free to go . . . To
me, innocent or not guilty means they are just free and ready to go, like walk down the street.”
R. 657,1.25 - 658, 1. 6. Thejudg¢ then excused her. R. 658, 11. 9-25.

After the juror left, the solicitor argued that the “questioning went too far, we should not
have gotten to that point where she had a question.” R. 659, 1. 12 — 660, 1. 5. Appellant argued,
“Just tell them the truth, Judge, just tell them what the statute says, the truth.” R. 660, 11. 9-10.
Appellant renewed his motion “to instruct the jurors about the results of” an NGRI verdict. R.
663, 11. 18-25. Judge Griffith replied, “I am not going to give that instruction, that is too much.
And you are protected on the record but I am not going to go there.” R. 664, 11. 1-3. Appellant
objected again during the examination of Juror 457 and the court said, “I have been clear about
my ruling, the record is protected.” R. 1100, 11. 4-9.

During the examination of Juror 338, she stated she understood the definition of NGRI,
but to consider the verdict, “It would depend on the information provided and the plan of action
after that. . . . What would then be that plan. So you have been declared insane and then what,
no what, essentially.” R. 1249, Il. 4-14. When the juror tried to clarify what the “plan” was, the
state objected. R. 1249, 11. 15-25. Juror 338 was excused, and, after argument, the court ruled it
would not tell her the “plan.” R. 1253, 1. 6 — 1254, 1. 3. The juror stated she “would need to
know what happened to consider that verdict.” R. 1254, 11. 12-13. The state again objected. R.
1254, 11. 14-22. The following colloquy then occurred between Juror 338 and Judge Griffith:

A. Can I ask a question?
THE COURT: You may.

A. So in the case of the death penalty, you know death is the
result.
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THE COURT: That is the result.

A. And you know the life sentence without parole, you know that
is a result.

THE COURT: Correct.

A. But in the case of not guilty by insanity, you don’t know the
result.

THE COURT: Don’t know the result.
A. Idon’t understand.
R. 1255, 1. 9-20. As explained in Issue 2 above, the court improperly excused Juror 338 over
appellant’s objection, including renewal of the defense motion on the consequences of NGRI. R.
1270, 1. 10 — 1274, 1. 19. Appellant continued to request throughout the trial that the judge tell
the jury about the consequences of an NGRI verdict and each time that request was denied. R.
2419,1. 6 —2420,1. 9; R. 2546, 1. 7—2547,1. 16; R. 5052, 1. 19 — 5053, 1. 11.
Standard of Review
The standard of review is de novo because it is a question of law whether the Due Process
Clause and the Eighth Amendment require truthful information about the effect of a not guilty by
reason of insanity verdict in a capital case. See Simmons v. South Carolina, 512 U.S. 154, 168-
69 (1994) (recognizing general deference paid to states on informing juries about sentencing, but
treating due process question of entitlement to parole eligibility charge when state argues future
dangerousness as a question of law).
Prior South Carolina Decisions Do Not Foreclose Instructing a Jury on the Consequences
of NGRI in a Capital Case
In refusing appellant’s request, Judge Griffith primarily relied on the state’s interpretation

of State v. Poindexter, 314 S.C. 490, 431 S.E.2d 254 (1993). Poindexter was not a death penalty
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case. Poindexter at 491, 431 S.E.2d at 254. The defendant clocked out of his job and shot a co-
worker who he thought was the son of Dr. Martin Luther King and was involved with Jesse
Helms in a conspiracy regarding the war in Kuwait. Id. at 491, n.1, 431 S.E.2d at 255, n.1. The
jury found Poindexter guilty but mentally ill and he was sentenced to life imprisonment. Id. at
491-92, 431 S.E.2d at 254-55.

As in this case, Poindexter asked the court to inform the jury “either during voir dire” or,
at the latest, by special instructions, of the consequences on an NGRI verdict. Id. at 492, 431
+ S.E.2d at 255. This Court affirmed the trial judge’s refusal to instruct the jury, holding the
request conflicted “with our prior decisions which hold that the consequences of a verdict are of
no concern to the jury.” Id.

The Poindexter Court made a critical observation in reaching its decision that is crucial to
appellant’s case. The Court observed that the result could have been different if the jury bore
some responsibility for the defendant’s outcomes. Id. The Court wrote that “the consequences
need not be brought to the jury’s attention unless the jury has a statutory right to fix or
recommend punishment.” Id. Because Poindexter’s jury bore no such responsibility, the trial
judge was under no duty to inform them of the consequences. Id.

Here, the jury was statutorily the decision-maker when it came to punishment. The jury
knew from the outset that it would bear responsibility for deciding appellant’s outcome. The
Poindexter Court recognized that this consideration was vitally important during voir dire,
stating that its “holding should not be read as precluding questions designed to determine
whether a juror is so biased or prejudiced that he could not apply the law as charged. The

purpose of voir dire is to select a fair and impartial jury.” Id. at n.2.
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Poindexter relies on a case that vividly demonstrates what happens when a jury is left

with the impression that returning a verdict of NGRI will free a defendant: State v. Huiett, 271

S.C. 205, 210, 246 S.E.2d 862, 865 (1978). Huiett killed a man with an ax in front of a witness
with no explanation. Huiett at 205-06, 246 S.E.2d at 863. His only defense was insanity. Id.
His first trial, before the Honorable Rodney A. Peeples, ended with a hung jury. Id. Judge
Peeples again presided over Huiett’s retrial a week later. Id. |

The jury at Huiett’s retrial deliberated only thirteen minutes before returning a verdict of
guilty. Id. at 206, 246 S.E.2d at 863. The difference was the trial judge charged the jury on all
of the chances the defendant would have to be freed if they returned an NGRI verdict. & at
206-07, 246 S.E.2d at 863. The charge given by the court gave four discrete examples of ways
the defendant could be freed into society, including if a solicitor did not initiate admission
procedures to the hospital. Id. After emphasizing all of the ways the defendant could be freed,
the judge then told the jury it was none of their concern. Id. The defendant objected to the
charge, and knowing before closing arguments that it would be given, counsel argued to the jury
that the State Hospital would never release him. Id. at 208-09, 246 S.E.2d at 864. This Court
reversed, finding the commitment charge prejudiced the defendant and cited the short
deliberations by the jury as proof. Id. at 210, 246 S.E.2d at 865.

The trial judge’s coercive charge in Huiett played on the jurors’ worst fears—that they
would be blamed for setting the very dangerous defendant free or that through bureaucratic
incompetence, the defendant would go free. The other case relied on by Poindexter shows the
state actively trying to capitalize on such fears by telling the jury that a defendant accused of

murdering two girls would go free if they returned an NGRI verdict. State v. Valenti, 265 S.C.

380, 383, 218 S.E.2d 726, 727 (1975). The judge in Valenti had earlier refused to charge the
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jury on the consequences of an NGRI verdict which was affirmed without discussion. Id. After
the solicitor told the jury that Valenti wouldr go free, the judge gave a curative instruction the
content of which is not revealed in the opinion. Id. This Court upheld the curative instruction
and affirmed the conviction. Id.

The trial judge here also heavily relied on the State’s improper interpretation of State v.
Stanko, 376 S.C. 571, 658 S.E.2d 94 (2008). The State continually urged upon Judge Griffith
that Stanko prohibits specific questioning of jurors about the insanity defense and that jurors
must be asked about all defenses, even those clearly inapplicable to appellant’s case. R. 91,1. 16
—103,1. 5.

The state’s interpretation of Stanko was wrong and the trial court erred in accepting it
without any critical analysis. The Stanko Court specifically stated that it was not reaching the
question of whether jurors could be asked about the insanity defense. Stanko at 577, 658 S.E.2d
at 97. This Court wrote, “[Clontrary to the dissent’s view, our holding in no way imposes an
absolute ban on questioning jurors about their views on the insanity defense.” Id. This Court
emphasized that its ruling was based on the standard of review. Id. This Court also questioned
whether the issue was preserved because defense counsel abandoned it. Id. The trial court here
incorrectly accepted the state’s position that Stanko forbade questioning about the insanity
defense—which was appellant’s only defense.

The Stanko decision is further distinguishable because of the vague voir dire discussed in
the opinion. Id. at 575, 658 S.E.2d at 96. The issue before this Court was whether the trial court
erred in allowing the defense to ask the jurors “about their feelings and viewpoints” on the
insanity defense. Id. Appellant’s request here was focused, grounded on principles of Due

Process and the Fighth Amendment, and tied specifically to the heart of the case. See Ham v.
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South Carolina, 409 U.S. 524, 527 (1973) (reversing because defendant had a Due Process right

to ask jurors about racial bias during voir dire). Appellant sought to inform jurors of the truth of
the consequences of an NGRI verdict and whether they could consider such a verdict. Appellant
did not ask to probe jurors’ “feelings,” only whether they could follow the law when given the
truth about what the law required.

Many States Allow an Instruction on the Consequences of an NGRI Verdict

Whether by statute or judicial opinion, many states allow some kind of jury instruction on
the consequences of an NGRI verdict. The American Bar Association’s Standards endorse
giving an instruction about an NGRI verdict’s consequences when requested by a party. See
ABA Criminal Justice Standards on Mental Health, § 7-6.8 (2016).

Twenty-two states hold that the instruction is necessary, at a minimum, upon the
defendant’s request. See Alaska Stat. Ann. § 12.47.040 (“When the jury is instructed as to the
verdicts under (a) of this section, it shall also be instructed on the dispositions available under
AS 12.47.050 and 12.47.090.”); People v. Dennis, 215 Cal. Rptr. 750, 753 (Ct. App. 1985)
(holding that instruction on consequences of NGRI verdict shall be given on defendant’s

request); People v. Tally, 7 P.3d 172, 184 (Colo. App. 1999) (“Jurors should be informed of the

consequences of a finding that a defendant is insane, i.e., that such defendant will be committed

to a mental institution until it is determined that he or she is no longer insane.”); Roberts v. State,

335 So. 2d 285, 289 (Fla. 1976) (“If letting jurors know the consequences of their Guilty verdicts
does not lead to an impermissible focus upon the Results of their finding rather than on the
finding itself, how can it be said that knowledge of the consequences of an Acquittal by reason of
insanity will have this undesirable effect?”); Haw. Rev. Stat. Ann. § 704-402 (“When the defense

provided for by subsection (1) is submitted to a jury, the court shall, if requested by the
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defendant, instruct the jury as to the consequences to the defendant of an acquittal on the ground

of physical or mental disease, disorder, or defect excluding responsibility.”); Passwater v. State,

989 N.E.2d 766, 773 (Ind. 2013) (approving a modified instruction on NGRI consequences to be
given at a defendant’s request); Kan. Stat. Ann. § 22-3428 (“In any case in which the ciefendant
lacked the required mental state pursuant to K.S.A. 22-3220, and amendments thereto, is relied
on, the court shall instruct the jury on the substance of this section.”); Ky. RCr 9.55 (“On request
of either party in a trial by jury of the issue of absence of criminal responsibility for criminal
conduct, the court shall instruct the jury at the guilt/innocence phase as to the dispositional
provisions applicable to the defendant if the jury returns a verdict of not criminally responsible
by reason of mental illness or retardation, or guilty but mentally ill.”); State v. Leeming, 612 So.
2d 308, 315 (La. Ct. App. 1992) (“Instruction explaining the consequences of a verdict of not
guilty by reason of insanity must be given if requested by defendant or jurors.”); Erdman v.
State, 553 A.2d 244, 250 (Md. 1989) (“The view that a jury has the need and right to know the
consequences of a verdict of not criminally responsible is bottomed on possible prejudice to the
defendant. Therefore, we think that the instruction is to be given only when duly requested by the

defendant.”); Commonwealth v. Mutina, 323 N.E.2d 294, 301 (Mass. 1975) (“If jurors can be

entrusted with responsibility for a defendant's life and liberty in such cases as this, they are
entitled to know what protection they and their fellow citizens will have if they conscientiously
apply the law to the evidence and arrive at a verdict of not guilty by reason of insanity -- a
verdict which necessarily requires the chilling determination that the defendant is an insane killer
not legally responsible for his acts.”); Mo. Ann. Stat. § 552.030 (requiring instruction when
requested by defendant); Kuk v. State, 392 P.2d 630, 634 (Nev. 1964) (“We think that the jury

should know the consequences of such a verdict.”); State v. Blair, 732 A.2d 448, 451 (N.H.
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1999) (“We have previously stated that a jury charged with ascertaining a defendant's sanity
should be instructed about consequences of a ‘not guilty by reason of insanity’ verdict because
such consequences are not commonly known.”); State v. Krol, 344 A.2d 289, 304-05 (N.J. 1975)
(“The trial judge should, however, instruct the jury as to the consequences of a verdict of not
guilty by reason of insanity so ’that the jury does not act under the mistaken impression that
defendant will necessarily be freed or be indefinitely committed to a mental institution.”); N.Y.
Crim. Proc. Law § 300.10. (requiring charge, “However, because of the lack of common
knowledge regarding the consequences of a verdict of not responsible by reason of mental
disease or defect, I charge you that if this verdict is rendered by you there will be hearings as to
the defendant's present mental condition and, where appropriate, involuntary commitment
proceedings.”); Commonwealth v. Mulgrew, 380 A.2d 349, 351 (Pa. 1977) (“Today, we . . . hold
that it is proper to instruct the jury concerning the possibility of commitment proceedings being
initiated against the defendant if such defendant is acquitted of the criminal charge filed against
him by reason of an insanity defense.”); Tenn. Code Ann. § 33-7-303 (“The criminal court, in a
trial before a jury in which the issue of insanity at the time of the commission of the offense is
raised, shall instruct the jury before it begins deliberation as to the provisions of this section.”);

State v. Shickles, 760 P.2d 291, 297 (Utah 1988), abrogated on other grounds by State v.

Doporto, 935 P.2d 484 (Utah 1997) (“Although we agree with the general proposition that a jury
need not be instructed on the penalties attached to particular crimes since it is not the jury's
prerogative to determine the appropriate sentence, that principle does not apply when a case
concerns possible verdicts of not guilty by reason of insanity or guilty and mentally ill because it
most assuredly is the jury’s duty to return a proper verdict, and to do that it must understand the

alternatives.”); State v. Daggett, 167 W. Va. 411, 415, 280 S.E.2d 545, 549 (1981) (“We recently

39



held that a defendant relying upon the defense of not guilty by reason of insanity was entitled to
an instruction which correctly informs the jury of the consequences of a verdict of not guilty by
reason of insanity.”).

Our neighboring states, Georgia and North Carolina, require the instruction upon request.
See O.C.G.A. § 17-7-131(b)(3)(A) (directing the trial judge to tell the jury, “I charge you that
should you find the defendant not guilty by reason of insanity at the time of the crime, the
defendant will be committed to a state mental health facility until such time, if ever, that the
court is satisfied that he or she should be released pursuant to law.”); State v. Hammonds, 224
S.E.2d 595, 604 (N.C. 1976). Hammonds, in particular, is instructive because it was a death
penalty case. Hammonds, 224 S.E.2d at 596. After examining the relevant precedent, the Court
mandated the giving of an instruction upon a defendant’s request. Id. at 603-04. The court
stated, “To allow a jury to speculate on the fate of an accused if found insane at the time of the
crime only heightens the possibility that the jurors will fall prey to their emotions and thereby
return a verdict of guilty which will insure that defendant will be incarcerated for his own safety
and the safety of the community at large.” Id. at 603.

The cases from states holding that the instruction is unnecessary are collected in

Instructions in State Criminal Case in which Defendant Pleads Insanity as to Hospital

Confinement in Event of Acquittal, 81 A.L.R.4th 659 § 5. While this annotation finds that a

large number of jurisdictions do not allow an instruction, it states that “an apparent trend” exists
toward allowing the instruction. Id. at § 2(a). Of the states listed as refusing the instruction, nine
no longer have the death penalty. See https://deathpenaltyinfo.org/state-and-federal-info/state-
by-state. Even in Texas, where the legislature passed a statute prohibiting informing jurors of the

consequences of an NGRI verdict, the courts allow defendants to explore the subject on voir
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dire. See Robison v. State, 888 S.W.2d 473, 476 (Tex. Crim. App. 1994). Especially given the

capital nature of this case, South Carolina should follow the modern trend and join the states
which allow the instruction.
The United States Supreme Court: Shannon and the Simmons Line of Cases

In the wake of the acquittal of John Hinkley for the shooting of President Reagan,

Congress passed the Insanity Defense Reform Act (“IDRA”). Shannon v. United States, 512

U.S. 577 (1994). In Shannon, the Court dealt with a non-capital defendant’s request for an
instruction on the consequences of NGRI. Id. at 577-78. Shannon accompanied a police officer
to the station, told an officer he no longer wanted to live, then walked across the street and shot
himself in the chest. Id. at 577. The government prosecuted Shannon for unlawful possession of
a firearm by a felon after Shannon survived his suicide attempt. Id. The district judge denied
Shannon’s request for a consequences instruction. Id.

Shannon based his challenge on only two legal grounds: (1) the statutory interpretation of
the IDRA, and (2) “a matter of general federal practice.” Id. at 580. The Court affirmed the
refusal to give the instruction, finding no mandate from Congress to require district courts to give
one. Id. at 580-87. The Court did not address any argument concerning Due Process, much less
the Eighth Amendment because the case was non-capital. Id. Shannon left open the possibility
of judges giving a consequences instruction if necessary in particular cases stating that the ruling
should not “be misunderstood as an absolute prohibition on instructing the jury with regard to the
consequences of an NGI verdict.” Id. at 587-88.

Importantly for this case, the Court began its legal analysis by distinguishing Shannon

from capital cases—especially the then-recently decided case of Simmons v. South Carolina, 512

U.S. 154 (1994). Shannon, 512 U.S. at 579, n.4. The first sentence of the Court’s legal analysis
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says, “It is well established that when a jury has no sentencing function, it should be
admonished to reach its verdict without regard to what sentence might be imposed.” Id.
(emphasis added) (internal quotations omitted). The Court dropped a footnote after “function” in
this sentence. Id. This footnote distinguishes the holding and reasoning of the “well
established” approach when dealing with capital cases. Id. at n.4. The Court’s footnote stated,
“Particularly in capital trials, juries may be given sentencing responsibilities,” and cited
Simmons for this proposition. Id.

The Simmons line of cases was a shameful period in South Carolina’s death penalty
jurisprudence when the state sought to keep truthful information about a defendant’s eligibility
for parole from juries. This Court adopted the state’s reasoning when it affirmed Simmons’
death sentence over a challenge to the trial court’s refusal to tell the jury that Simmons was

ineligible for parole. State v. Simmons, 310 S.C. 439, 427 S.E.2d 175 (1993). This Court

affirmed the trial judge’s response to the jury’s question about parole that they should consider
the terms life imprisonment and death sentence “in their plain and ordinary meaning.” Id. at
444-45, 427 S.E.2d at 178-79.

The United States Supreme Court reversed. Simmons v. South Carolina, 512 U.S. 154
(1994). The Court first recited the basic principle of the Due Process Clause with respect to
capital cases that it “does not allow the execution of a person ‘on the basis of infbrmation which

he had no opportunity to deny or explain.”” Id. at 161 quoting Gardner v. Florida, 430 U.S. 349,

362 (1977). Accepting that “[i]t can hardly be questioned that most juries lack accurate
information about the precise meaning of ‘life imprisonment’ as defined by the States,” the Court
held that Due Process required the giving of “truthful information relating to parole” to capital

juries. Id. at 168-69.
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The Court noted that Simmons gave the trial judge a survey showing that only 7.1% of
potential jurors believed that a defendant sentenced to life imprisonment would die in prison. Id.
at 159. Similarly, appellant here gave the trial judge a survey conducted by the court’s own -
expert, Dr. Frierson, about the lack of knowledge of the effect of an NGRI verdict. R. 8284-
8341. (Supplement to Mot. Voir Dire Jurors Consequences of NGRI Verdict). Dr. Frierson’s
article was titled “Juror Knowledge and Attitudes Regarding Mental Illness Verdicts” and was
published in the Journal of the American Academy of Psychiatry and the Law. R. 8284-8341.
(Supplement to Mot. Voir Dire Jurors Consequences of NGRI Verdict). Dr. Frierson wrote, “A
common misperception held by the public is that defendants found NGRI are released into the
community just as any other acquitted individuals would be.” R. 8290. (Supplement to Mot.
Voir Dire Jurors Consequences of NGRI Verdict).

Dr. Frierson’s study fqund that 37.5% of jurors could not correctly identify the
dispositional outcome of an NGRI verdict. R. 8292. (Supplement to Mot. Voir Dire Jurors
Consequences of NGRI Verdict). Even among jurors who could correctly define NGRI, 13.5%
believed defendants would go home after such a verdict. R. 8292. (Supplement to Mot. Voir
Dire Jurors Consequences of NGRI Verdict). Eighty-four percent (84%) of jurors believed they
should be told the outcome. R. 8293. (Supplement to Mot. Voir Dire Jurors Consequences of
NGRI Verdict). Even if a judge told them to disregard the outcomes, 70.6% reported that
knowing the outcomes would influence their decisions. R. 8293. (Supplement to Mot. Voir Dire
Jurors Consequences of NGRI Verdict).

The Simmons Court also rejected the state’s argument that juries should not be told that a
defendant was ineligible for parole because it was “inherently misleading.” Simmons, 512 U.S.

at 166. The state argued that “future exigencies” such as legislative reform, commutation,
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pardons, and clemency could result in the defendant’s release. Id. The Court held that none of
these possibilities, remote though they were, justified withholding the truth about parole from a
sentencing jury. Id. at 166-68. The solicitors here made the same arguments the Supreme Court
rejected in Simmons. They argued that the length of any commitment was unknown and that
justified keeping all information from the jury. R. 211, 1. 25 — 213, 1. 4. Appellant argued that
the jury should be told the truth about the statutory commitment procedures and that appellant
could be committed for the rest of his life. R. 214, 1. 1 — 220, 1. 15. As the Supreme Court
reasoned in Simmons, “such an instruction is more accurate than no instruction at all, which
leaves the jury to speculate. . . . ” Id. at 166. Judge Griffith’s acquiescence to the state’s
interpretation left the jury to speculate that he might leave the courtroom a free man if they
rendered an NGRI verdict and appellant without any means to respond—the same situation
which violated Due Process in Simmons.

Seven years after Simmons, the state again urged a trial judge and this Court to continue

withholding truthful information about parole eligibility from juries. Shafer v. South Carolina,
532 U.S. 36 (2001). Again, the United States Supreme Court reversed, concluding “that South

Carolina’s Supreme Court misinterpreted Simmons. . . .” Id. at 48. And a year later, the Court

reversed again on nearly the same issue in Kelly v. South Carolina, 534 U.S. 246 (2002). The
Shafer Court cited with approval Chief Justice Finney’s declaration that if the decision whether

to tell jurors about parole was one of policy, then the policy should be one “which gives jurors

the simpl[e] truth: no parole.” Shafer, 532 U.S. at 47 quoting State v. Shafer, 340 S.C. 291, 311,
531 S.E.2d 524, 534 (2000) (Finney, C.J., dissenting).

The lesson from Simmons, Shafer, and Kelly in rejecting the state’s arguments to the

contrary is that capital defendants have a Due Process right to a jury that makes decisions based
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on accurate information, not speculation. Removal of speculation prevents the state from
capitalizing on jurors’ misconceptions and fears from popular media where, unlike in real life,
the insanity defense is often used and is often successful.?2 Just like in Simmons, the state has no
principled argument against telling jurors the truth.
The Eighth Amendment’s Heightened Reliability Requirement Requires Accurate
Information for Sentencing Juries in Cases with Mentally Impaired Defendants

The Eighth Amendment also requires telling jurors the truth about the effect of an NGRI
verdict. As Justice O’Connor wrote, the Supreme Court “has gone to extraordinary measures to
ensure that the prisoner sentenced to be executed is afforded process that will guarantee, as much
as is humanly possible, that the sentence was not imposed out of whim, passion, prejudice, or
mistake.” Eddings v. Oklahoma, 455 U.S. 104, 117-18 (1982) (O’Connor, J., concurring). This
Court recognizes the Eighth Amendment’s heightened reliability requirement in death penalty

cases. See State v. Barnes, 407 S.C. 27, 39, 753 S.E.2d 545, 551 (2014) (recognizing “the

Supreme Court's mandate that these trials include heightened reliability.”) (Toal, C.J.,

dissenting). See also Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (“Because of that

qualitative difference, there is a corresponding difference in the need for reliability in the
determination that death is the appropriate punishment in a specific case.”).
“The Eighth Amendment prohibits the State from inflicting the penalty of death upon a

prisoner who is insane.” Ford v. Wainwright, 477 U.S. 399, 410 (1986). In two lines of cases

2 A perfect example is the movie Primal Fear, starring Richard Gere and Edward Norton.
Norton tricks everyone, including his lawyer, Gere, that he is insane and beats a murder charge
and the movie ends with him taunting Gere. No jury wants to be remembered as the one who
was tricked into turning a monster loose. See. e.g., Christopher J. Rauscher, Note, “I Did Not
Want a Mad Dog Released”—The Results of Imperfect Ignorance: Lack of Jury Instructions
Regarding the Consequences of an Insanity Verdict in State v. Okie, 63 Me. L. Rev. 593, 602-04
(2011) (detailing media portrayals of insanity defenses).
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dealing with intellectual disability and the 1ack of cognitive development of juveniles, the
Supreme Court has reasoned that the Eighth Amendment’s heightened reliability standard plays a
role when mentally impaired defendants face death sentences. With respect to intellectual
disability, the Court wrote that such defendants’ “reduced capacity” increases the risk that a
death sentence will be imposed despite factors which call for a lesser penalty. Atkins v.

Virginia, 536 U.S. 304, 320-21 (2002). See also Hall v. Florida, 572 U.S. 701, 709 (2014) (“A

further reason for not imposing the death penalty on a person who is intellectually disabled is to
protect the integrity of the trial process.”). In its decision forbidding the execution of persons
under the age of eighteen, the Court noted that “[i]f trained psychiatrists with the advantage of
clinical testing and observation refrain, despite diagnostic expertise, from assessing any juvenile
under 18 as having antisocial personality disorder, we conclude that States should refrain from
asking jurors to issue a far graver condemnation—that a juvenile offender merits the death

penalty.” Roper v. Simmons, 543 U.S. 551, 573 (2005).

This Court in Poindexter recognized that a jury in a capital case may need to be told the
truth about the consequences of an NGRI verdict. See Poindexter at 492, 431 S.E.2d at 255.
This Court in Huiett recognized the severe prejudice to a defendant when a jury’s false
impressions about the effect of an NGRI verdict are not corrected. See Huiett at 210, 246 S.E.2d
at 865. Hiding information about the effect of an NGRI verdict violates Due Process and
increases the risk that an insane person will be executed in violation of the Eighth Amendment.

Telling jurors the truth carries no such risk. This Court should reverse.
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4.

The trial court erred in denving appellant’s motion to suppress evidence obtained as a

result of an illegal roadblock conducted by two bored police officers with minimal oversight and

excessive discretion, in violation of the Fourth Amendment.

Relevant Facts
The sheriff of Smith County, Mississippi, Charlie Crumpton, had a very simple verbal
policy for roadblocks that allowed his officers ultimate discretion while employing insufficient
oversight. R. 6621, 1. 6 — 6622, 1. 23. Sheriff Crumpton only had two requirements: (1) two or
more officers be present; and (2) they receive verbal approval from their supervisor. Id.
Although not part of the limited policy, the officers often wore reflective vests and attempted to
locate a stretch of road where cars could be pulled off onto both sides of the road. Id. All
vehicles were stopped. Id.; R. 6624, 1. 24 — 6625,1. 17.
Crumpton testified pre-trial about the purpose of a Smith County safety checkpoint:
Well, it is a safety checkpoint. We are checking for driver’s
license checkpoints, insurance which is required by law, safety
violations in the car such as seatbelts and child restraints, those
types of things.
Id. Marty Patterson, the Under-Sheriff, confirmed the alleged purposes. R. 6722, 1l. 11-15.
Crumpton indicated that roadblocks were done routinely in his county. R. 6622, 11. 24-25.
Crumpton noted that roadblocks had previously been put in place at the location in
question in this case, Highway 18 east of Raleigh. R. 6623, 11. 11-25; R. 6703, 11. 7-18. At this
location, space existed on either side of the road for cars to pull off, although Crumpton testified
that if the roadblock were done at a place with no areas to pull off, it would still not be in

violation of the county’s policy. R. 6624, 11. 1-4; R. 6639, 11. 16-19. Crumpton’s officers had the

discretion to choose both the timing and the location of their roadblocks. R. 6633, 11. 3-15.
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Even though every car arriving at a Smith County roadblock is stopped, Crumpton
testified that only about ten percent of drivers are issued a ticket or arrested. R. 6633, 11. 16-25.
Driving without a license was not a major problem in his county. R. 6634, 1l. 1-12. Crumpton
described it as a “very minor” safety issue. R. 6634, 1l. 5-14. Charles Johnson, an officer under
Crumpton, reiterated those statistics. R. 6678, 1I. 2-22. He indicated that at most roadblocks, no
tickets were issued. Id.

Following a roadblock when no tickets were issued and no arrests made, officers were
" not required to turn in a log indicating a roadblock was conducted. R. 6634, 1. 15-22. Further,
any tickets given during a roadblock did not denote that they were the result of a roadblock. R.
6634, 1. 25 - 6636, 1. 16.

When Crumpton was out of town, as he was in 2014 when appellant was stopped, the
Under-Sheriff, Marty Patterson, was the supervisor who approved roadblocks. R. 6623, 1. 1-10.
On the night appellant was stopped, Patterson gave approval to two deputies to conduct the
roadblock.

Because “[t]hings were quiet” on September 6, 2014, Deputies Charles Johnson énd
Wayne Thompson asked permission from Patterson to conduct a roadblock. R. 6645, 1. 20 —
6646, 1. 4; R. 6671, 11. 10-17; R. 6702, 11. 21-24. Patterson agreed. R. 6645, 1. 20 — 6646, 1. 4; R.
6671, 11. 10-17; R. 6702, 11. 21-24. Johnson again related the scant requirements for setting up a
roadblock: notify a supervisor and have two or more officers present. R. 6644, 1. 13 — 6645, 1.
12; R. 6646, 1l. 12-19. Johnson provided an affidavit the month after appellant’s arrest
confirming that they decided to have a roadblock because “[t]hings were quiet that night and
[Johnson and Thompson] decided to conduct a traffic safety checkpoint.” R. 8259. (johnson

Affidavit; Court’s Exhibit 13). The affidavit explained the scant requirements, namely that
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“officers ... just seek approval from the supervisor.” Id. The affidavit plainly stated: [t]here are
no formal authorization procedures.” Id.
Seemingly in contravention of his affidavit, Johnson offered his thoughts pre-trial as to
why the supervisor was required to be notified:
Well, .We won’t just say it’s a slow night. We just got to call and
ask him can we set up a checkpoint, and he’ll say yes or no. See,
the reason why we do it is because, you know, by being like, say
for instance, they got some kind of investigation going on or
whatever. They don’t want you in the area. You got to let them
know what area you’re going to.

R. 6672,11. 3-17.

Johnson also testified that they referred to roadblocks as safety checkpoints in his office
because they “don’t block the road.” R. 6674, 1. 7-16. Instead, they just stopped every car that
came through. R. 6706, 11. 15-21. When asked if this particular roadblock was conducted based
on complaints by neighbors of speeding, loud music, or traffic accidents, Johnson replied in the
negative. R. 6675,1. 2 — 6676, 1. 2. His affidavit also admitted that he had neither a body camera
nor a dash camera in his car the night appellant was pulled. R. 8259-8260. (Court’s Exhibit 13,
paragraph 8).

Wayne Thompson was the second and only other officer present at the roadblock. R.
6646, 1. 23-25. Both men turned on their cars’ blue lights and wore vests. R. 6650, 11. 3-23.
There were no signs indicating that a roadblock was in place or that motorists shquld slow down.
R. 6680, 11. 17-22. Drivers could only notice it after coming around a curve. R. 6682, 1l. 12-25.
Johnson testified that officers routinely look inside the cars that are stopped at roadblocks. R.

6678, 11. 12-22. When asked about the purpose of the roadblocks, Johnson distanced himself

from the notion that they were only done on slow nights to combat boredom:
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The purpose of doing a safety checkpoint is to check the driver’s

license and insurance and seatbelt, and to make sure the child is

restrained in the car.
R. 6648, 11. 4-9. He further pointed out how the purpose of the roadblocks is to ensure drivers
are generally “following road safety laws.” R. 6648, 1. 10-12. At each roadblock, Johnson
testified that he would ask to see a driver’s license and insurance. R. 6652, 11. 6-25. Then, in
furtherance of general crime prevenﬁon, Johnson would shine his flashlight inside the car “to
make sure no safety issues [existed] and stuff like that.;’ Id. If there were no safety problems,
drivers were allowed to leave. Id. On cross-examination, Johnson noted his absolute discretion
to explore infractions beyond an expired license or lapsed registration. R. 6684, 11. 13-23. When
asked if shining his flashlight in a driver’s eyes was a normal thing to do with all drivers,
Johnson responded that he does that “[i]f [he] suspect][s] something.” 1d.

Indicating that the roadblocks were about more than just checking licenses, Johnson also
testified about how prepared he was should a driver appear to be under the influence of alcohol.
R. 6685, 1. 22 — 6686, 1. 24. He was equipped with a portable device capable of detecting
alcohol. Id. If the machine registered alcohol, the driver was taken to the sheriff’s office for
another “blow test.” Id.

On the night of September 6, 2014, approximately four or five cars preceded appellant.
R. 6653, 11. 5-9. When appellant pulled up to the roadblock in his Cadillac Escalade and stopped,
Johnson shined a flashlight in his eyes while he was getting his license and registration. R. 6684,
1. 6-12. In line with prior testimony regarding generalized crime control, Johnson claimed to
have smelled marijuana and also alleged that appellant’s eyes were red and glassy. R. 6653, 1. 23

— 6654, 1. 10; R. 6655, 11. 18-23. Even though appellant complied with the request to provide his

driver’s license, Johnson ordered appellant to pull over onto the shoulder of the road and get out
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of the car. Id. According to Johnson, appellant allowed him to search the car. R. 6654, 11. 11-
18.

Johnson found Scooby Snax in appellant’s car.3 R. 6656, 1. 20 — 6657, 1. 7. According to
Johnson, appellant indicated that it was potpourri and began listing the chemical compounds in
its makeup. Id. Another bag of spice as well as an energy drink can were located in the
Escalade. R. 6660, 11. 7-24. After noticing slurred speech in addition to the red and glassy eyes,
Johnson believed appellant was under the influence of a controlled substance. R. 6657, 11. 8-23.
He testified that he did not believe appellant was able to safely drive his car away from the
roadblock. R. 6662, 11. 2-12. As a result of the above, Johnson arrested appellant for possession
of paraphernalia, DUI and possession of a controlled’ substance. Id.; R. 6667, 1. 22 — 6668, 1. 1.

At that point, Johnson put appellant in his police car and continued to search the
Escalade. R. 6662, 1. 20-25. He candidly testified, “[nJormally that’s what we do.” Id. He
opened the back hatch of the Escalade and found chemicals. R. 6662, 1. 20 — 6663, 1. 6. He
called Patterson and asked him to come to the roadblock. Id. When Patterson arrived, five to ten
minutes later, he told Johnson that the car smelled like blood. R. 6663, 1. 15 — 6664, 1. 19. He
advised them to stop the search and the roadblock. Id.; R. 6712, 1. 24 — 6713, 1. 6. The Escalade
was towed from the scene. R. 6667, 1. 5-21. Johnson testified that the Escalade license plate
registered a hit on NCIC for five children from Lexington, South Carolina. R. 6665, 11. 10-21.

After hearing the testimony of the four officers, the parties argued the motion. R. 6735 —
6753; R. 8348. (Motion to Suppress Evidence and Fruits from Unlawful Roadblock, filed April

12, 2019). The state primarily referred to Mississippi law. Rogowski v. State, 145 So. 3d 1232

(Miss. Ct. App. 2014). Relying on the suggestion that the state’s interest in public safety

3 Johnson testified that Scooby Snax was spice, a controlled substance. R. 6657, 11. 1-16.
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outweighed intrusions into personal liberties, the assistant solicitor posited that the roadblock
was valid. R. 6735,1. 12 -6738,1. 7.

After letting the assistant solicitor handle the argument, Solicitor Hubbard announced,
“Your Honor, I, as the Solicitor, would like to be heard.” R. 6743, 1l. 8-9. Instead of giving a
legal justification for the stop, Solicitor Hubbard told Judge Griffith that if the court excluded the
evidence gathered as a result of the stop, the case would be “thrown out.” R. 6743, 1. 19 — 6744,
1. 5. “[TThe remedy that they’re seeking is [the] exclusionary rule. And Your Honor knows what
that means. You throw out the stop and you throw out all of our evidence and you throw out all
of the statements and you throw out finding the bodies, you throw out the case.” R. 6743, 1. 23 —
6744,1. 4.

Defense counsel questioned whether Mississippi “has a special Fourth Amendment
jurisprudence” and wondered if “the United States Constitution applies in a special way in
Mississippi.” R. 6738, 1. 9 — 6743, 1. 7. Counsel correctly summarized the relevant testimony
from the officers and noted the apparent intent, both illegitimate and unreasonable, behind the
stop:

The location of this checkpoint had nothing to do with tickets in
the area, speeding in the area, complaints about crime in the area,
DUI’s in the area. They all said it was chosen for one single
thing. It had some concrete on both sides, or some concrete on the
side of the road and they could get people out of their cars and
maintain two lanes of traffic. Also [what] was crystal clear is the
discretion to set the roadblock, the location and the time was with
the officers. And that is a factor in U.S. Supreme Court cases. The
reason Kraus4 was, the practice in Kraus was condemned by the

U.S. Supreme Court was because there was too much officer
discretion.

4 This was a scrivener’s error. Counsel was citing “Prouse.” See Delaware v. Prouse, 440 U.S.
648 (1979). '

52



R. 6740, 1. 16 — 6741, 1. 3. Counsel reiterated that the officers had full discretion, a factor that
merited consideration by the trial court.

The trial judge ruled that the roadblock was both consistent with Mississippi law and
complied with the Fourth Amendment. R. 6759, 1. 25 — 6765, 1. 25. The ruling was classified as
a final ruling by the trial judge. R. 6766, 1. 15 — 6768, 1. 13. Defense counsel continued to lodge
contemporaneous objections throughout the trial to the admission of evidence gleaned from the
illegal roadblock. See, e.g., R. 2426, 1.25-2427,1. 7; R. 2439, 1. 19 — 2445, 1. 13; R. 2517, 1. 13
— 2518, 1. 20; R. 2706, 1. 15 —-2708, 1. 7; R. 2749, 1. 23 — 2750, 1. 2; R. 2751, 1l. 15-21; R. 2781,
II. 3-14; R. 2839, 1l. 22-24; R. 2847, 11. 10-12; R. 2950, 1l. 6-10; R. 3076, 1. 23 - 3077, L. 5; R.
3123, 1l. 5-14; R. 3149, 1L. 1-6; R. 3171, 1. 4 — 3172, 1. 24; R. 3545, 1. 10-18; R. 3612, 1. 21 —
3614, 1. 2; R. 4900, 1. 24 — 4901, 1. 22; R. 5101, 1. 19 - 5102, 1. 13.

Standard of Review
The trial court’s factual findings are entitled to deference and are reviewed for clear error.

See State v. Counts, 413 S.C. 153, 160, 776 S.E.2d 59, 63 (2015).

Discussion

Roadblocks are criminal investigatory seizures of citizens going about their business in
their daily lives without cause or suspicion. The dominant reason for the roadblock in question
in Smith County was to catch people who were breaking the law and general crime prevention.
The evidence at the pre-trial hearing did nothing to distinguish between license checks and
general crime prevention. To the contrary, testimony was elicited that the officers present at the
roadblock were prepared to respond to general crimes. In fact, the given reason for conducting

the roadblock—boredom—flatly indicated that law enforcement in Mississippi was more
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interested in passing the work night than enforcing the “minor problem” of motorists driving
without a license.

“Boredom” does not satisfy the IFourth Amendment. The Fourth Amendment requires
that searches and seizures be reasonable. A search or seizure is ordinarily unreasonable in the

absence of individualized suspicion of wrongdoing. Chandler v. Miller, 520 U.S. 305, 308

(1997). A vehicle stop at a highway checkpoint is a seizure within the meaning of the Fourth

Amendment. Michigan Dep't of State Police v. Sitz, 496 U.S. 444, 450 (1990). The Fourth and

Fourteenth Amendments are implicated in this case because stopping an automobile and
detaining its occupants constitutes a “seizure” within the meanings of those Amendments, even
though the purpose of the stop is limited and the resulting detention is quite brief. United States

v. Martinez-Fuerte, 428 U.S. 543, 556-558 (1976); United States v. Brignomi-Ponce, 422 U.S.

873, 878 (1975). The essential purpose of the proscriptions in the Fourth Amendment is to

impose a standard of reasonableness upon the exercise of discretion by government officials,

(113

including law enforcement agents, in order “‘to safeguard the privacy and security of individuals

against arbitrary invasions...”” Marshall v. Barlow’s, Inc., 436 U.S. 307, 312 (1978), quoting

Camara v. Municipal Court, 387 US 523, 528 (1967).

The Supreme Court of the United States prohibits roadblocks such as the one

implemented in Mississippi. In City of Indianapolis v. Edmond, 531 U.S. 32 (2000), the Court

held that a checkpoint with the primary purpose of detecting evidence of ordinary criminal

wrongdoing violated the Fourth Amendment.> Id.

5 At the oral argument in Edmond, the Court engaged in extensive questioning as to whether the
same rationale that was being advanced by the City of Indianapolis to stop every car at a
roadblock could also be applied to pedestrians absent reasonable suspicion in a high-crime area.
Transcript of Oral Argument at 9-22, City of Indianapolis v. Edmond, 531 U.S. 32 (2000) (No.
99-1010)
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In Edmond, the city of Indianapolis operated “vehicle checkpoints” in an effort to
interdict unlawful drugs. Id. at 35. Unlike the verbal policy here, the police in Edmond had a
written policy requiring at least one officer to approach the car at the roadblock, advise the driver
that he or she is being stopped briefly at a drug checkpoint, and ask the driver to produce a
license and registration. Id. The officers checked for signs of impairment and conducted “an
open-view examination” from outside the car. Id.

The officers were allowed to conduct a search of the car if they received consent or
developed “the appropriate quantum of particularized suspicion.” Id. at 35. They were directed
not to stop any car out of sequence. Id. The city stipulated that each stop, absent reasonable
suspicion or probable cause, would last no more than five minutes. "Id.

An affidavit from one of the officers provided additional details on the checkpoints that
were held to be illegal. According to Marshall Depew, an Indianapolis law enforcement officer,
the location for each roadblock was selected weeks in advance based on crime statistics and
traffic flow. Id. The stops were generally conducted during daylight hours and identified with
lighted signs advising drivers of the checkpoint. Id.

The City of Indianapolis conceded that the primary purpose of their roadblocks was
interdicting illegal narcotics. Id. at 40. Unlike the Mississippi officers, the Indianapolis police
kept data and supporting documentation for their roadblocks. Id. at 31.

“Because the primary purpose of the Indianapolis narcotics checkpoint program is to
uncover evidence of ordinary criminal Wrongdoing, the program contravenes the Fourth

Amendment.” Id. at 41-2. The Court refused to accept the suggestion that the stops in Sitz and

Martinez-Fuerte involved similar purposes -- arresting those suspected of committing crimes --

and pointedly held:
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If we were to rest the case at this high level of generality, there
would be little check on the ability of the authorities to construct
roadblocks for almost any conceivable law enforcement purpose.
Without drawing the line at roadblocks designed primarily to serve
the general interest in crime control, the Fourth Amendment would
do little to prevent such intrusions from becoming a routine
part of American life.

Id. at 42 (emphasis added). In holding that “the severe and intractable nature of the drug
problem” was an insufficient justification for the stops in Indianapolis, the Edmond Court noted:

But the gravity of the threat alone cannot be dispositive of
questions concerning what means law enforcement officers may
employ to pursue a given purpose. Rather, in determining whether
individualized suspicion is required, we must consider the nature
of the interests threatened and their connection to the particular law
enforcement practices at issue. We are particularly reluctant to
recognize exceptions to the general rule of individualized suspicion
where governmental authorities primarily pursue their general
crime control ends.

Id. at 42-3. The Court plainly stated that it was unwilling to bypass constitutional protections
based on the alleged safety concerns:

The detection and punishment of almost any criminal offense
serves broadly the safety of the community, and our streets would
no doubt be safer but for the scourge of illegal drugs.

The problem with this argument is that the same logic prevails any
time a vehicle is employed to conceal contraband or other evidence
of a crime. This type of connection to the roadway is very
different from the close connection to roadway safety that was
present in Sitz and Prouse.

Id. at 43.

Twenty years prior, in Delaware v. Prouse, the United States Supreme Court invalidated a
discretionary, suspicionless stop for a spot check of a driver’s license and vehicle registration.

440 U.S. 648 (1979). In Prouse, the officer’s conduct was found to be unconstitutional primarily
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because he exercised “standardless and unconstrained discretion.” Id. at 661. The Court
suggested that “[qJuestioning of all incoming traffic at roadblock-type stops™ would be a lawful
means of serving the government’s interest in highway safety. Id. at 663. However, the Court
- also distinguished such a hypothetical roadblock from a general purpose of investigating crime.
In Prouse, an officer in Delaware stopped a car and seized drugs in plain view on the car

floor. 440 U.S. at 650. At trial, Prouse moved to suppress the drugs. Id. Quite candidly, the
officer testified:

[P]rior to stopping the vehicle he had observed neither traffic or

equipment violations nor any suspicious activity, and that he made

the stop only in order to check the driver’s license and

registration.
Id. (emphasis added). The officer characterized the stop as “routine,” and his explanation for
conducting the stop largely mirrored that of Johnson and Thompson: “I saw the car in the area

and wasn’t answering any complaints, so I decided to pull them off.” Id. at 650-51. The trial

court granted the motion to suppress. Id. at 651. The appellate court in Delaware affirmed,

holding:
[A] random stop of a motorist in the absence of specific articulable
facts which justify the stop by indicating a reasonable suspicion
that a violation of the law has occurred is constitutionally
impermissible and violative of the Fourth and Fourteenth
Amendments to the United States Constitution.

Id.

Regarding the governmental interest in regulating cars and drivers, the Supreme Court
questioned “whether in the service of these important ends the discretionary spot check is a
sufficiently productive mechanism to justify the intrusion upon Fourth Amendment interests

which such stops entail.” Id. at 659. The Court answered that question in the negative and
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expressed doubt whether discretionary stops are effective in quelling the problems that
supposedly lead to their practice:

Given the alternative mechanisms available, both those in use and

those that might be adopted, we are unconvinced that the

incremental contribution to highway safety of the random spot

check justifies the practice under the Fourth Amendment.
Id. The Court also indirectly repudiated roadblocks such as the one in Mississippi that were
allegedly designed to check licenses, noting that “finding an unlicensed driver among those who
commit traffic violations is a much more likely event than finding an unlicensed driver by
choosing randomly from the entire universe of drivers.” Id. “The contribution to highway safety
made by discretionary stops selected from among drivers generally will therefore be marginal at

best.” Id. at 660.

The roadblock in Mississippi was, in all material respects, no different than the

discretionary stop in Prouse. The officers admitted that it was a slow night, and, therefore, they
wanted to conduct a roadblock. Far from selecting the roadblock weeks in advance like the
checkpoint that still failed to pass constitutional muster in in Edmond, the officers simply picked
the most convenient place stopping multiple cars with minimal effort. No evidence supported
any connection between the selection of the site for the roadblock and the claimed purpose of
conducting driver’s license checks. Much like in Prouse, the level of intrusion, coupled with
mostly unlimited discretion and no forethought, meant that this stop and seizure violated the
Fourth Amendment.

The primary purpose of the Indianapolis narcotics checkpoints was to advance “the
general interest in crime control.” Edmond at 44, citing Prouse, 440 U.S. at 659, n. 18. The
Supreme Court “decline[d] to suspend the usual requirement of individualized suspicion where

the police seek to employ a checkpoint primarily for the ordinary enterprise of investigating
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crimes.” Edmond at 44 (emphasis added). Wholly applicable to appellant’s case, the Court
indicated its staunch unwillingness to “sanction stops justified only by the generalized and ever-
present possibility that interrogation and inspection may reveal that any given motorist has
committed some crime.” Id.

During pre-trial arguments, the state never suggested that Thompson and Johnson had

probable cause to stop appellant’s car. Therefore, under Edmond, supra, the officers’ subjective

intentions are subject to consideration. In Edmond, the Supreme Court reinforced its holding in

Whren v. United States, 517 U.S. 806 (1996) that searches in the absence of probable cause can

be analyzed in conjunction with the officers’ intent in mind. Edmond at 45. For cases such as

appellant’s where the officers lacked probable cause and instead simply conducted a roadblock
for lack of anything better to do, “programmatic purposes may be relevant to the validity of
Fourth Amendment intrusions taken pursuant to a general scheme without individualized
suspicion.” Id. at 45-6. The Court straightforwardly held that “Whren does not preclude an
inquiry into programmatic purpose in such contexts.” Id.

The solicitor here made the same argument rejected in Edmond. Indianapolis maintained
that its checkpoint was justified based on its lawful secondary purpose of keeping impaired
motorists off the road and verifying licenses and registrations. Notably, the Court in Edmond
held “[i]f this were the case, however, law enforcement authorities would be able to establish
checkpoints for virtually any purpose so long as they include a license or sobriety check.” Id. at
46 (emphasis added). Accordingly, this Court must examine the available evidence to determine
the primary purpose of the checkpoint program. Id.

The best evidence came from Johnson’s affidavit, which conceded his individual intent

that night: stop drivers who have not done anything wrong on an otherwise slow night in order to
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keep himself from being bored. If that is the standard for which law enforcement can stop cars
in America without probable cause or reasonable suspicion, then the Fourth Amendment is a
nullity. As defense counsel succinctly put it: “So they can just do it anytime, anywhere. All
they have to do is stop all the cars, don’t say it’s for drugs. That;s about it. So if this was legal,
they’re all legal.” R. 6746, 1. 16-19. Roadblocks such as the oné in Mississippi would allow
law enforcement the unfettered ability to stop a car without individualized probable cause in
violation of the Fourth Amendment. The police cannot stop a car to perform a general search
without a suspicion that a specific crinie has been violated; if that is what transpired, then the
roadblock is just a general effort to stop crime in contravention of Edmond. These kinds of
éheckpoints are similar to the hated “general warrant” that caused the Founders to draft the

Fourth Amendment. See Carpenter v. United States, U.S. , 138 S. Ct. 2206, 2243, 201 L.

Ed. 2d 507 (2018) (Thomas, J., dissenting and discussing the general warrant and the Founders’
intent).

In Mississippi, the seizure of cars was for something other than the stated purpose of
checking licenses and was therefore pretextual. No statistics were provided to justify how many
car seats were being inspected at 8:00 p.m. on a Saturday night. The stated purpose disappeared
when Johnson and Thompson were examined under oath pre-trial. Like Crumpton, they
suggested the purpose was to check licenses. However, both their testimony and their actions
illuminated the reality facing drivers in Mississippi. With zero oversight and full discretion,
police in Smith County, Mississippi, conducted roadblocks in order to seek out general crimes.

Armed with flashlights, the officers were ready and willing to shine their lights in
drivers’ faces to check for red eyes. Capable of holding motorists as long as they liked in the

absence of a policy directing otherwise, the officers were prepared to ask pointed questions in

60



order to establish probable cause if needed. Looking to combat their boredom, officers had a
portable machine at the ready to check if people were intoxicated. These roadblocks were not
designed to fix a “very minor” problem; rather, they were put in place in order to cast a wide net
to catch unsuspecting drivers en masse. There was no reason to extend the purpose of this
roadblock unless the stop was being converted to something beyond the claimed purpose and
with the intent of performing a criminal investigation. Free from the limitations that traditionally
require a traffic violation before pulling someone over, law enforcement in Smith County
trampled on the Fourth Amendment under the guise of tackling a largely nonexistent problem.

Under the pretense of stopping people to check their licenses, Johnson and Thompson
stopped cars without a supervisor present and seemingly with minimal accountability to search
for other crimes. Because the Fourth Amendment prevents such a search from occurring overtly,
the license checkpoints provided the cover that failed to fool the Edmond Court.

Facing a “slow night,” the officers chose to establish a means of stopping multiple cars
without probable cause in order to investigate general crimes. Johnson even testified that more
often than not, he will not issue any tickets at roadblocks. The alleged reason for conducting the
roadblocks—license checkpoints—was practically nonexistent. If police officers preferred to
keep the roadways safe, they could have parked on the side of the highway and pulled over
people who were speeding or committing other traffic violations. Instead, Johnson and
Thompson engaged in a fishing expedition. As such, the roadblock in this case was illegal, and

all evidence seized should have been suppressed as the fruit of the poisonous tree. See Wong

Sun v. United States, 371 U.S. 471, 484-85\(1963). This evidence included, at a minimum:
appellant’s car and all items seized therein; any testimony regarding the condition of the car or

appellant’s condition; appellant’s statements; all evidence discovered as a result of the stop and
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appellant’s statements, including evidence concerning the children’s bodies and their location.
The amount of evidence that would be excluded requires reversal. The solicitor told the trial
judge that the stop, the statements, and the bodies would be excluded. R. 6743, 1. 23 — 6744, 1. 4.
While the state may now argue that some pieces of evidence could have been discovered in other
ways, that task should be left for the trial court to determine after reversal and based on a full
factual record.

Appellant should be granted a new trial.
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5.

The trial judge violated appellant’s rights under the federal and state constitutions to

present any relevant mitigating evidence during the penalty phase of his capital trial by excluding

the testimony of a forensic psychologist to show the state’s expert, who claimed appellant was

malingering, improperly scored and interpreted the tests on which she relied to form her opinion

where the defense expert’s testimony was relevant to appellant’s character, “professionally and

personally destroy[ed]” the state’s expert by showing her incompetence, and undermined the

reliability of the testimony of another expert who relied upon the state’s expert in forming his

opinion that appellant was not schizophrenic.

Introduction

The state sought the death penalty against appellant for the killing of his five children.
Appellant never disputed he committed the horrific acts that resulted in the deaths of his
children. Instead, appellant defended against the state’s case by pleading not guilty by reason of
insanity. Appellant presented significant evidence, including expert testimony, to support his
defense. The solicitor responded by alleging appellant was faking his symptoms of psychosis
and made this a central theme of its case against appellant. Although the state’s expert, Dr.
Kimberly Kruse, never diagnosed appellant as malingering, she informed the jurors that
appellant was malingering his symptoms in order to feign mental illness. Importantly, Dr.
Richard Frierson, who conducted the criminal responsibility examination of appellant pursuant to
a court order, relied heavily upon Dr. Kruse’s test results to opine that appellant was sane and
had the capacity to conform.

Ultimately, the jury rejected appellant’s insanity defense and found him guilty.

Nevertheless, appellant’s mental health remained a matter for the jury to consider during the
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penalty phase of his capital trial. However, the judge refused to allow the jury to hear important
evidence challenging the testing methodology employed by the state’s expert, Dr. Kruse.
Specifically, the defense presented an expert — Dr. Adriana Flores — who reviewed Dr. Kruse’s
work and found serious fundamental flaws in her administration and interpretation of the tests
she used to arrive at her conclusion of malingering. The jury, which never heard of the severe
flaws in the methodology used by Dr. Kruse, sentenced appellant to death.

Relevant Facts

Guilt phase

In his opening statement, the assistant solicitor set out to undercut appellant’s insanity
defense with an accusation of malingering. Well aware that appellant would present expert
testimony to prove he was insane, the state asked the jurors to evaluate the expert testimony by
asking two questions: (1) whether the expert was searching for the truth or a defense or an
excuse; and (2) whether the expert relied upon “verifiable facts” or only upon what appellant
said. R. 2560, 11. 1-13.

Appellant presented significant evidence to prove he was not sane at the time he killed
his children. Dr. Julie Dorney, an expert in forensic psychiatry, opined that appellant “did not
recognize the legal wrongfulness of What he was doing regarding Nahtahn’s behavior and his
punishment of Nahtahn” and “regarding the deaths of the other four children,” appellant “did not
have the ability or capacity to distinguish moral right from moral wrong.” R. 4758, 1. 7-17; R.
4807, 11. 9-14; R. 4859, 1l. 16-25; R. 4879, 1l. 22-24; R. 4893, 1. 23 — 4894, 1. 2. In short,
appellant was not guilty by reason of insanity.

Dr. Dorney explained appellant began experiencing auditory hallucinations at the age of

ten. R. 4775, 11. 23-25. Although the voices went away with distraction, such as school or work,
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the voices increased significantly around the time of his divorce, which was shortly before the
deaths of his children. R. 4776, 11. 13-24. He had mood swings throughout his life. R. 4775, 1L
11-12. Initially, his mood would cycle every thirty to sixty days, but when he entered the Navy,
the length of his mood cycles shortened significantly. R. 4775, 11. 12-15. Appellant experienced
negative intrusive thoughts that were recurrent and racing. R. 4777, 11. 11-15. In the summer of
2014, appellant began experiencing general delusional thinking and paranoid beliefs about his
family, which “escalated until the day of the offense.” R. 4780, 1. 10 — 4781, 1. 2; R. 4810, 1. 17
— 4811, L. 3; R. 4813, 1l. 9-11. Around that time, appellant also exhibited manic behavior and
displayed grandiose thinking. R. 4781, 1.3 —4783, 1. 4; R. 4791, 1. 21-25. On the opposite end
of the spectrum, appellaﬁt experienced periods of depressed mood, suicidal thinking,
hopelessness, and lack of concentration. R. 4783, 11. 5-18; R. 4792, 11. 6-14.

On the night of the killings, appellant “suffered from psychotic thinking, specifically
delusional thinking and hallucinations.” R. 4806, 1l. 21-25. Additionally, he had a manic
episode that was consistent with bipolar disorder. R. 4807, 1l. 3-6. Ultimately, Dr. Dorney
diagnosed appellant with schizoaffective disorder, which he had on the day of the offense. R.
4789, 11. 23-25; R. 4807, 1. 5-9. Dr. Dorney “was always looking for malingering,” but she
found nothing to support that he was faking symptoms. R. 4788, 11. 10-20. Further, Dr. Dorney
relied upon neuropsychological testing by Dr. Tora Brawley that showed appellant was not
malingering related to memory. R. 4847, 1.22 — 4848, 1. 2.

The assistant solicitor cross-examined Dr. Dorney with a report of neuropsychological
testing conducted by Dr. Kimberly Kruse. Dr. Dorney admitted that according to a symptom
validity screening tool used by Dr. Kruse, appellant’s score on the subcategory related to atypical

symptoms of psychosis was clinically significant and triggered the administration of a second
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test, called SIRS, which also serves as a screening tool for malingering. R. 4852, 1. 20 — 4853, 1.
12. According to Dr. Kruse, regarding the SIRS test, on the subscale for improbable and absurd
symptoms, appellant scored in the “definite range,” and on the subscales for rare symptoms and
symptom combinations, appellant scored in the “probable range.” R. 4853, 1l. 10-21. Dr.
Dorney questioned why the testing was administered in light of appellant not reporting active
symptoms at the time of testing. R. 4854, 11. 1-20; R. 4855, 1l. 6-7. After noting that Dr. Kruse
did not diagnose appellant as malingering, Dr. Dorney explained that she did not rely upon Dr.
Kruse’s testing to arrive at her opinion. R. 4854, 11. 10-20.

In addition to the direct evidence of his insanity presented through Dr. Dorney, appellant
called other expert witnesses to testify as to his mental illness.

When appellant’s marriage began to deteridrate in 2012, he sought the help of a
counselor — April Hames in Columbia. R. 3866, 1l. 11-18. Appellant wanted help with
“[a]nxiety, depressed mood, feelings of inferiority, poor sleeping, marital relationshib, trouble in
childhood memories, unable to trust others, fighting and arguing with others, bad temper, anger
problems, unfairly treated by others, suspicious of others, family quarreling and feeling rejected
by family.” R. 3868, 1. 9-16. Appellant informed the counselor that he had “a monster inside”
him that had gotten out. R. 3871, 1l. 4-5. The counselor interpreted this to mean that appellant
had externalized an internal feeling related to his lack of bonding with his mother. R. 3871, 1L
22-25. Appellant discussed how the monster would talk to him. R. 3874, 11. 24-25. He reported
“impairment in both his occupational and social functioning.” R. 3879, 1l. 11-14. She diagnosed
appellant with recurrent major depressive disorder and unspecified nonpsychotic mental
disorder. R. 3892, 1. 19 — 3893, 1. 17. While the counselor noticed appellant had disorganized

thoughts, she determined they were “appropriate to the time and place.” R. 3908, 11. 12-18.
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An expert in adult and forensic psychiatry from Emory University, Dr. Bhushane
Agharkar opined that appellant suffered from schizophrenia and a minor neuro-cognitive
disorder. R. 3771, 1l. 1-3; R. 3777, 11. 18-25. Appellant’s mother suffered from schizophrenia,
which placed appellant at a greater risk of developing schizophrenia as well. R. 3785, 1. 9 —
3786, 1. 5. Additionally, appellant’s grandmother was diagnosed with schizoaffective disorder.
R. 3786, 11. 22-25. As a result, appellant had a “significant genetic loading™ for schizophrenia.
R. 3787, 11. 7-12. The abuse appellant suffered as a child also created a risk factor for appellant
to develop schizophrenia. R. 3787,1. 13 — 3788, 1. 15. Appellant’s high intellectual functioning
allowed him to mask his symptoms, which appellant was motivated to do because he feared
being institutionalized like his mother. R. 3800, 1l. 1-24. In a forensic context, Dr. Agharkar
always considered malingering. R. 3804, 1. 16-18. He determined appellant was not faking his
symptoms based upon appellant’s history, brain damage, presentation of symptoms, and his
responsiveness to medications. R. 3804, 1. 19-20.

After Dr. Agharkar examined appellant, he requested Dr. Erin Bigler, an expert in
neuropsychology, review appellant’s brain imaging because of the connections between
problems with the brain and mental illness. R. 3933, 1l. 21-23; R. 3935, 1l. 16-19. “[T]he
moment [Dr. Bigler] looked at [appellant]’s scan, [he] could tell that there was a significant
traumatic brain injury and that he had a skull defect.” R. 3936, 1l. 6-8; R. 3949, 11. 21-24; See,
also, R. 7480 (Dr. Snyder’s report); R. 7495 (Dr. Snyder’s power point); Defense Exhibit 135
(CD-Dr. Bigler images) and Defense Exhibit 137 (Power point) both on file with this Court.
Dr. Bigler immediately saw “the skull defect in the left frontal area of his head.” R. 3937, 1. 19-
21. “[T]he frontal area [of appellant’s brain was] flattened out.” R. 3942, 1l. 23-24. An injury to

the brain at the age of fifteen, like the one appellant suffered, disrupts the final maturation
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aspects that occur as one transitions from adolescence to adulthood.6 R.3951,1. 18 —3952, 1. 12.
Additionally, one of appellant’s temporal horns was substantially larger than the other, and the
shape of the hippocampus was different on the right side than on the left side. R. 3945, 11. 10-22.
This showed hippocampal atrophy. R. 3945, 11. 22-24; R. 3947, 11. 21-23.

This part of the brain was “a critical brain structure for emotional control and regulation.”
R. 3945, 1. 24 — 3946, 1. 2. The frontal lobe was “very important” for “executive function,
complex reasoning, decision making, problem solving, emotional regulation.” R. 3953, 11. 22-24.
The temporal lobe was “very important also for emotional regulation and certain aspects of
cognition.” R. 3953, 1. 25 — 3954, 1. 1. However, these areas were not “dedicated areas to motor
problems or particular sensory problems,” therefore, “there may not be any outward
manifestations” of the individual’s brain damage. R. 3954, 11. 1-6. Although a “wide spectrum
of changes” was possible with frontal lobe damage, Dr. Bigler explained such damage “may
affect social emotional functioning,” “ability to regulate mood,” inability to be adaptive to
environmental changes, disinterest, “lack of motivation, [and] lack of drive.” R. 3954, 1l. 9-23.
An injury to the frontal lobe could affect a person’s intelligence, but appellant’s injury was
unlikely to have done so because “at age 15, basic intellectual and cognitive functions are pretty
well established.” R. 3954, 1. 24 — 3955, 1. 3. Rather, the type of injury appellant suffered would
affect behavior. R. 3955, 11. 3-5.

Dr. Bigler explained that the brains of individuals diagnosed with schizophrenia showed
“changes in the frontal areas, the temporal lobe areas, the corpus callosum, the amygdala and the

hippocampus.” R. 3946, 1. 14-19. “Schizophrenia is a brain disorder. It is not some ethereal

6 Appellant was in a serious car accident when he was fifteen-years old. R. 4383, 11. 9-10. Asa
result of the accident, appellant suffered a head injury that was so severe it left him with a
noticeable indentation in his forehead. R. 4384, 11. 4-13.
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mental illness that happens independent of the brain. It is a brain disorder.” R. 3947, 11. 3-6.
Thus, there is a “connection between having a traumatic brain injury and the development of
schizophrenia.” R. 3947, 1. 9-11. According to the literature, “problems with hearing voices
and delusions” result from “changes that occur in the front and temporal lobe regulatory
systems.” R. 3957, 11. 4-9. “Auditory processing [is] a temporal lobe function.” R. 3957, 1. 11.
Dr. Travis Snyder, a neuroradiologist, examined MRI scans of appellant’s brain at the
request of Dr. Bigler and Dr. Agharkar.7 R. 2455, 1. 1; R. 2466, 1l. 21-24; R. 3936, 1. 9-10;
Defendant’s Exhibit #2, R. 7480; Defendant’s Exhibit #3, R. 7495. He found “a large left frontal
depressed skull fracture,” which indicated appellant suffered a severe traumatic brain injury at
some point during his life. R. 2467, 11. 16-17. Additionally, he found three areas of hemorrhage.
R. 2469, 1. 13-14. The hemorrhages were consistent with disruption of the axons or the fiber
tracts of the brain. R. 2469, 1l. 18-25. Further, appellant’s brain showed areas of cortical
thinning and scarring. R. 2471, 1l. 11-13. He noted that thinning of the cortex was associated
with schizophrenia and schizoaffective disorders. R. 2472, 1l. 16-18. Dr. Snyder also found that
appellant’s right hippocampus was smaller than the left, which was consistent with a history of
head trauma. R. 2473, 11. 11-21. The enlargement of appellant’s temporal horns was positively
correlated to schizophrenia. R. 2475, 1. 25 — 2476, 1. 3. Another finding by Dr. Snyder that was
consistent with schizophrenia waé evidence of thinning of the corpus collosum. R. 2476, 1l. 7-

15. Frontal lobe injuries, such as the one appellant experienced, often result in “cognitivé

problems,” “problems with executive functions,” “personality changes, risk taking, disinhibition

and behavior spontaneity.” R. 2480, 1l. 16-21.

7 The testimony of Dr. Travis Snyder was recorded during the state’s case-in-chief outside the
presence of the jury and played for the jury during the defense’s case-in-chief. R. 2454, 11. 22-
23; R.3618,1. 20 - 3619, 1. 13. Defense Exhibits #2 and #3 are on file for viewing.
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Dr. Donna Maddox, an expert in forensic psychiatry, evaluated appellant on September
13, 2014, the day after he was sent to the Department of Corrections for safekeeping as a pre-
trial detainee. R. 5377, 1. 21 —5378, 1. 4; R. 5383, 11. 10-13. On that day, appellant “was clearly
psychotic.” R. 5378, 1l. 4-5; R. 5418, 1l. 15-16. “There was no question in [her] mind.” R.
5378, 1. 5; R. 5418, 1. 16. Thereafter, Dr. Maddox consulted with the defense regarding
appellant’s treatment. R. 5378, 1. 11-23. Based on her evaluations of appellant, she diagnosed
him with schizophrenia. R. 5379, Il. 4-6. Unlike someone whose psychosis is the product of
substance use, appellant’s psychosis did not “clear up” with the removal of the substance and
treatment. R. 5379, 1l. 10-20. Dr. Maddox explained that “the main thing” that differentiates
schizophrenia from substance-induced psychosis is a deterioration of function for those who
suffer from schizophrenia. R. 5380, 1l. 6-9. Appellant’s ability to fuﬁction continued to
deteriorate, indicating he was schizophrenic and not suffering from psychosis brought about by
substance abuse. R. 5380, 11. 10-16. |

When appellant’s auditory hallucinations disappeared due to the high doses of anti-
psychotic medications he received, he expressed to Dr. Maddox that “he felt like part of him was
gone.” R. 5384, 1. 13-14. This was an indication that appellant was not malingering. R. 5385, L.
22. Further, Dr. Maddox concluded that appellant under-reported his symptoms. R. 5394, 11. 12-
17. Part of this was because appellant lacked insight — “[h]e can’t tell when he’s having
symptoms.” R. 5395, 1l. 10-12. The state attacked Dr. Maddox for not considering Dr. Kruse’s
testing that showed “there was no psychosis” but found “signs of malingering.” R. 5404, 1. 9-
11; R. 5418,1. 20 - 5419, 1. 4.

Dr. Beverly Wood, the chief of psychiatry at the South Carolina Department of

Corrections, had evaluated and treated appellant since September 2014. R. 4715, 1. 5-7; R.
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4716, 1. 12 — 4717, 1. 11. Although Dr. Wood did not examine appellant for criminal
responsibility, she diagnosed him with schizoaffective disorder and started him on a regimen of
~ anti-psychotic medications. R. 4718, 1. 18 — 4721, 1. 15; R. 4735, 11. 6-10. Dr. Wood observed

9% <&

appellant display “flight of ideas,” “pressured speech,” and disregard for his personal hygiene,
which indicated appellant suffered from a mental illﬁess. R. 4728, 11. 16-20; R. 4729, 11. 6-8; R.
4729, 11. 18-25. Appellant informed Dr. Wood that the medication helped decrease his auditory
hallucinations. R. 4728, 11. 10-15. Dr. Wood “never saw anything in his behavior” that made her
think appellant was faking. R. 4722,1. 17 —-R. 4723, 1. 14.

Although Dr. Richard Frierson, who examined appellant as the court’s evaluator,
determined éppellant was not insane at the time of the killings, Dr. Frierson diagnosed appellant
with substance-induced psychotic disorder from spice or synthetic cannabinoids. R. 4545, 1. 4-
11; R. 4549, 1I. 11-17; R. 4558, 1. 21-24. In other words, he recognized that appellant was
psychotic at the time he killed his children. R. 4559, 11. 14-22. Dr. Frierson relied heavily upon
neuropsychological testing conducted by Dr. Kimberly Kruse in arriving at his opinion regarding
appellant’s mental state and diagnosis.8 R. 4586, 1. 23 — 4587, 1. 9; R. 4638, 11. 20-25. Although

“[i]Jt was a very strong consideration,” Dr. Frierson did not diagnose appellant as malingering.

R. 4598, 1.25-4599, 1. 1.

8 On January 31, 2019, Judge Griffith presided over a pre-trial hearing to determine whether
appellant would be required to submit to neuropsychological testing by Dr. Kimberly Kruse as
requested by Dr. Richard Frierson. R. 6434. Dr. Kruse wanted to administer the MMPI because
it had “validity scales,” which would allow her to decide whether appellant was faking his
symptoms. R. 6442, 1. 1-21; R. 6445, 11. 1-8; R. 6450, 1. 12 — 6451, 1. 2. Judge Griffith ruled
that appellant must submit to the testing. R. 6469, 1. 4 — 6470, 1. 22. When Judge Griffith
suggested the defense retain its own neuropsychologist to perform similar testing, the solicitor
objected due to the effects of re-testing. R. 6478, 1. 1 — 6480, 1. 3. The solicitor suggested the
defense have an expert examine the raw data of the testing conducted by Dr. Kruse and use it to
cross-examine and impeach Dr. Kruse. R. 6480, 1. 4 — 6481, 1. 9.
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After appellant presented significant evidence to show he was not guilty by reason of
insanity, the state presented Dr. Kimberly Kruse, a clinical neuropsychologist, who obtained her
doctorate from “Argosy University in Tampa” who claimed appellant was faking psychosis. R.
4910, 1. 19-20; R. 4911, 1. 5-8; R. 4912, 1.1-2. Dr. Frierson asked her to perform a
psychological assessment of appellant to assist him with a differential diagnosis. R. 4911, 1. 9-
15. Without objection, she was qualified as an expert in the field of neuropsychology. R. 4913,
1. 8-14. On February 22, 2019, Dr. Kruse evaluated appellant. R. 4914, 11. 8-12. Dr. Kruse
distinguished herself from the psychiatrists who had testified on behalf of appellant. According
to Dr. Kruse, there were “research studies and articles” concerning the “subjectivity” of
psychiatry. R. 4935, 1l. 6-12. She alleged that “because of the subjectivity invoived,” the error
rate in psychiatry “can be up to a rate of about 50 percent.” R. 4935, 1l. 9-13. She gloated that
“one strength of [her] field” was its ability “to provide objective testing data to help support or
not support diagnoses.” R. 4935, 1. 14-16.

Dr. Kruse also delved into the importance of the specific tests she used and how the tests
provided impartial and objective data on which to base opinions. The tests were “based in
psychometrics neuroscience.” R. 4933, 1l. 24-25. Not only were the tests “scientific,” they were
also “very objective.” R. 4934, 1. 23-25. Dr. Kruse said that the tests she used were
“scientifically peer reviewed testing measures.” R. 4934, 1l. 4-5. She explained that the tests
were “normed in populations” and not available to the public at large because they were
copyrighted materials. R. 4933, 11. 19-24. The information was collected in a standardized way,
and it was scored in a standardized way. R. 4934, 11. 17-19. She felt “comfortable on the stand”

because she was “representing the data,” which “speaks for itself.” R. 4934, 11. 14-16.
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Dr. Kruse conducted validity testing to determine if she had valid information based on
appellant’s self-report. R. 4926, 1l. 12-24. The testing was to help her determine if appellant was
“able” or “willing to give a straightforward account of symptoms and if those are consistent with
known psychiatric populations.” R. 4927, 1l. 2-5. She claimed to be the only person who
administered these tests or these types of tests to appellant, stating she was the “only one that has
done any personality assessment or any testing of psychosis, any validity of how he’s reporting
symptoms, any testing to rule out malingering, rule in malingering.” R. 4927, 11. 11-19.

| According to Dr. Kruse, on the SIMS test, appellant “performed within normal ranges in
all of the areas except for the area of psychosis, which was a score of six.” R. 4928, 1. 9-23. Dr.
Kruse wanted to be “very explicit” regarding the significance of this score and claimed to have
“copied out of the manual the sentence that goes with the score he obtained.” R. 4928, 1. 23 —
4929, 1. 1. She claimed the manual indicated that “anything over a one [was] clinically
significant” and “even low levels of endorsement of such inconsistent, bizarre and/or atypical
symptoms is highly suggestive of malingered psychosis, even in the rarity and with which such
symptoms are endorsed by actual psychiatric patients.” R. 4929, 1l. 1-6; R. 4975, 11. 8-9. In her
own words, Dr. Kruse explained appellant described symptoms that were “inconsistent with
schizophrenia, yet, meant to mimic those of schizophrenia.” R. 4929, 1l. 13-16. The tests
showed appellant was “not reliable.” R. 4929, 11. 17-20.

Dr. Kruse alleged the SIRS test showed “the same theme.” R. 4929, 1. 21-24. She
claimed the test was “purely really looking for psychosis” and that appellant reported symptoms
not typically endorsed by individuals with schizophrenia or other psychotic disorders. R. 4930,
1I. 1-8. According to the subsets for “symptom combinations” and “[r]are .symptoms,” she

claimed appellant was “in the probable range” for malingered symptomology, and for “probable
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and absurd symptoms,” he was in the “definite range of malingered symptomology.” R. 4930, 1l
2-19.

Turning to the M-Fast, Dr. Kruse claimed it “yielded a significant score for the likelihood
of malingering.” R. 4930, 1. 25 — 4931, 1. 2. Appellant scored the highest in “unusual
hallucinations.” R. 4931, 1. 1-9. She described his score as “significant” in this category. R.
4931, 1. 9-11. According to Dr. Kruse, appellant’s “report of symptoms was beyond that that
individuals with schizophrenia would typically respond to.” R. 4931, 1l. 12-14. Finally, she
claimed appellant reported “unusual symptom course,” meaning that “his report did not match up
with those individuals with known psychotic disorders” in terms of how the symptoms
progressed over the course of time. R. 4931, 1l. 14-17. Based on “all three” of the tests she
administered to appellant, she concluded appellant’s reporting was “highly suggestive of
malingered psychopathy.” R. 4931, 1. 18-23. Later, she put a finer point on it and claimed she
found malingering. R. 4936, 1l. 1-2; see also R. 4977, 1. 24 — 4978, 1. 5 (stating “there’s a
preponderance of evidence supporting that there is a reasonable degree of scientific certainty to
assume that malingering does play a role in the presentation here”).

Dr. Kruse administered the MMPI-2, MCMI-III, and the PAI Protocol, personality
testing, to appellant. R. 4936, 1l. 3-12. The MMPI-2 was “the number one used test in forensic
settings to gather information” in the United States and Canada because it was a “[h]ighly
respected,” “highly valid, [and] highly reliable test.” R. 4937, 1l. 6-9. On the L scale of the
MMPI-2, which Dr. Kruse called “[t]he lie scale,” appellant scored a 74. R. 4937, 11. 9-12. She
claimed this meant appellant was not a reliable historian. R. 4937, 1. 12-14. Dr. Kruse
determined appellant provided answers that showed “[s]chizo-typal characteristics.” R. 4938, 11.

6-15.
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On the MCMI-III, she “found a high degree of self-revealing inclinations,” which she
determined were “overreporting [of] symptoms.” R. 4938, 1. 16-19. She struggled to interpret
the data on this test because of a “hodgepodge of symptoms” appellant cited. R. 4938, 1. 20 -
4939, 1. 16. She agreed with the solicitor that some of the symptoms were not “really related to
one another” and “some of them were even contradictory.” R. 4939, 11. 7-9.

According to Dr. Kruse, the PAI Protocol showed appellant was overreporting and
underreporting symptoms. R. 4939, 1l. 17-22. “[I]n the area of underreporting, it would be that
he would not admit to things that most people will admit to.” R. 4939, 1l. 22-24. She claimed
appellant’s defensiveness was “very high.” R. 4940, 1. 7-8. He overreported symptoms in the
area of psychosis, which Dr. Kruse called “reality testing.” R. 4940, 1. 9-12. Ultimately, Dr.
Kruse concluded from these three tests that appellant was not a credible historian. R. 4940, 11.
13-25. Although she was forced to admit that these three tests did not look for malingering, she
claimed the tests “represent a pattern of behavior similar to that found in the earlier testing,”
including “a tendency to overreport symptoms” and “underreport shortcomings.” R. 4940, 11. 13-
25.

Overall, Dr. Kruse, using her scientific and objective data, concluded appellant “did not
meet the criteria for a neuro-cognitive disorder.” R. 4924, 1. 1-2; R. 4935, 11. 22-25; R. 4941, 11
6-7; R. 4941, 1l. 6-7; R. 4974, 1l. 8-13. Despite his traumatic brain injury, Dr. Kruse told the
jurors that appellant’s brain was “basically okay” and he did not have a “broken brain.” R. 4924,
11. 3-7; R. 4941, 11. 7-14. Further, Dr. Kruse claimed her “testing data did not suggest” appellant
suffered from psychosis, schizophrenia, schizoaffective disorder, or bipolar. R. 4933, 1I. 6-8; R.
4945, 11. 9-17; R. 4975, 1. 18-25; R. 4935, 11. 22-25. Instead, Dr. Kruse opined that appellant

“was more of an anti-social and borderline personality.” R. 4941, 1l. 16-18. Although she was

75



unable to diagnose him with borderline personality disorder because he did not satisfy the
criteria, she determined he fell within the category of unspecified personality disorder. R. 4942,
11. 8-20; R. 4977, 11. 1-4.

When defense counsel questioned Dr. Kruse about her failure to diagnose appellant with
malingering in her report, Dr. Kruse claimed she was “very careful about the way” she wrote her
reports. R. 4948, 11. 1-9. She would list out a diagnosis if she were the sole evaluator, but she
did not make a diagnosis on her report in this case because she “was providing assistance to Dr.
Frierson with [her] data,” and “he was the one that formulated the diagnosis.” R. 4948, 11. 8-11;
R. 4977, 11. 8-23.

Concerning her testing of appellant, Dr. Kruse did not rely upon the computer-generated
reports that were specific to the tests she administered “because [the computer is] not a doctor.”
R. 4955, 11. 11-12. Rather, she interpreted the data. R. 4955, 11. 10-11; R. 4955, 11. 20-25. Yet,
she admitted that she would include portions of the computer-generated report into her report if
they were “relevant to the diagnosis.” R. 4956, 11. 14-22; R. 4957, 11. 1-13. Dr. Kruse was forced
to admit that her report included two paragraphs from the computer-generated report but omitted
a third paragraph from the computer-generated report. This third paragraph concerned negative
impression management, which was part of the validity scales that addressed faking of
symptoms. R. 4958,1. 15 —4959, 1. 19. This paragraph, as generated by the computer, indicated
there was “no evidence to suggest that [appellant] was motivated to portray himself in a more .
negative or pathological light than the clinical picture would warrant.” R. 4959, 1. 9-13.

Additionally, Dr. Kruse omitted from her report a paragraph from the computer-
generated report that indicated appellant’s answers suggested that he “experiences unusual

perceptual or sensory events,” “including full blown hallucinations as well as unusual ideas that
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may include magical thinking or delusional beliefs.” R. 4960, 11. 4-24. She omitted that the data
showed appellant “may be involved in a wide variety of activities in a somewhat disorganized
manner, may experience accelerated thought processes.” R. 4960, 1. 25 — 4961, 1. 3. According
to the computer-generated report, the data indicated that appellant’s “diagnostic possibilities”
were “delusional disorder, bipolar disorder, and schizophrenia paranoid type.” R. 4962, 11. 8-16.
The computer-generated report for the MMPI stated a “severe psychological disorder [was]
reflected” and that appellant “might suffer hallucinations, blunted or inappropriate affect, hostile
and irritable behavior,” “difficulty managing routine affairs, poor memory, concentration
problems and inability to make decisions.” R. 4965, 11. 1-10.

Not only had Dr. Kruse omitted these computer-generated paragraphs from these tests,
she admitted she did the same with the PAI. R. 4965, 1. 20 — 4967, 1. 4. She explained that “as
the doctor, [she had] to make sense of all this information.” R. 4966, 11. 15-16. In doing so, she
relied primarily upon her conclusion that the data indicated appellant was “not a valid historian.”
R. 4966, 11. 16-17. Therefore, she simply omitted the conclusions the computer-generated report
contained that did not support her opinion. R. 4966, 1. 16 — 4967, 1. 18. Her opinion was based
upon “psychometrics and neuroscience and brain-based behavioral patterns.” R. 4976, 11. 20-23.

In addition to the state’s presentation of Dr. Kruse, the state elicited testimony from Dr.
Frierson regarding Dr. Kruse’s testing of appellant. According to Dr. Frierson, “[t]here was
evidence on [Dr. Kruse’s] tests that would suggest he was feigning or exaggerating symptoms.”
R. 4658, 11. 1-2. Interestingly, however, Dr. Frierson did not diagnose appellant as malingering
because he “felt in judging that, that rather than maybe exaggerating symptoms to be found
insane, he was exaggerating symptoms to convince himself he’s mentally ill so that he could live

with what he did.” R. 4658, 1. 2-7. Having “diagnosed malingering lots” in the past, Dr.
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Frierson “was actually surprised by [appellant’s] tests.” R. 4658, 1. 9-12. Dr. Frierson did not
“get the sense” that appellant was faking symptoms of mental illness in order to be found insane.
R. 4658, 1. 13 —4659, 1. 3.

According to Dr. Frierson, appellant complained “he saw things on the wall, Teenage
Mutant Ninja Turtles.” R. 4665, 1. 14-15. These “fantastical-type hallucinations™ were “very
atypical for mental illness” but “very common in malingering.” R. 4665, 11. 19-21. Yet, Dr.
Frierson gave appellant “the benefit of the doubt” because being “locked in a cell for 23 hours a
day with nothing to do and no distractions” “can cause people to start imagining that they’re
seeing things.”® R. 4665, 11. 21-25.

During the closing argument of the guilt phase, the solicitor relied heavily upon Dr.
Kruse’s testimony to defeat appellant’s insanity defense. The solicitor argued that although it
was the defense’s burden to prove appellant was not guilty by reason of insanity, the defense
failed to test appellant for psychosis; instead, Dr. Kruse was the only person who did so. R.
4998, 11. 13-15. The solicitor claimed the testing conducted by Dr. Kruse was “scientific” and
“objective.” R. 4998, 1l. 18-19. The solicitor questiohed why the defense expert, Dr. Dorney,
would not want to team up with someone like Dr. Kruse, just as Dr. Frierson did. R. 4998, 11. 15-
17. He questioned why the defense would not want such testing, and then he posited an answer,
“[m]aybe they knew what they were going to get.” R. 4998, 11. 21-22. The solicitor recalled that
Dr. Dorney had Dr. Kruse’s report, but she “totally ignore[d] Dr. Kruse,” which told the jury

everything it needed to know when answering the question posed by the assistant solicitor during

9 Dr. Julie Dorney also determined appellant’s visual hallucinations were more akin to those
experienced by people who have sensory deprivation, which was consistent with appellant
having been in solitary confinement for a significant period of time. R. 4777, 11. 16-25.
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his opening statement -- whether Dr. Dorney was looking for the truth or a defense. R. 5004, 1.
16-22.

29 &

According to the solicitor, Dr. Kruse’s tests revealed “no psychosis,” “no schizophrenia,”
and “no schizo-affective disorder.” R. 4998, 11. 23-25. Further, the solicitor noted that Dr. Kruse
determined appellant was “malingering,” that he was “looking and trying to make himself look
mentally ill” and “looking for schizophrenia.” R. 4999, 1l. 2-4. Dr. Kruse considered appellant
- “unreliable” and “not a reliable historian.” R. 4999, 11. 13-14.
Penalty phasel0

During the penalty phase, the solicitor objected to appellant calling Dr. Adriana L. Flores
as an expert witness to refute Dr. Kruse. R. 5483, 1. 18 — 5484, 1. 25; R. 5598, 1. 24 — 5599, 1. 2.
The solicitor alleged the proposed testimony was “an attack on Dr. Kruse.” R. 5483, 1I. 21-22.
In the state’s view, Dr. Flores would challenge “both the professional credentials and, really, the
personal integrity of Dr. Kimberly Kruse.” R. 5484, 1. 1-2; R. 5598, 1. 24 — 5599, 1. 2.
According to the solicitor, it was “outrageous” and “outlandish.” R. 5484, 1l. 2-3; R. 5484, 1L
20-21; R. 5599, 1. 7. Although the solicitor claimed no plan to call any additional witnesses at
that point, the state indicated that Dr. Kruse was “concerned about whether she [could] even
come back” and testify based upon Dr. Flores’ concerns. R. 5484, 11. 4-11; R. 5484, 11. 22-25; R.
5600, 11. 6-8. The solicitor claimed he could not “call a reply witness” because Dr. Kruse was

“concerned there [was] a threat on her career and her license to testify.” R. 5485, 1. 24 — 5486, 1.

2. Apparently realizing he had subpoena power, the solicitor deemed it “ridiculous” because Dr.

10 Importantly, the state moved to incorporate the entirety of the guilt phase into the penalty
phase, which was granted over defense counsel’s objection. R. 5175, 11. 4-24. Defense counsel
objected to the inclusion of the testimony of Dr. Frierson and Dr. Kruse because the judge’s
order regarding their evaluations was limited to consideration of guilt phase matters. R. 5175, 11.
14-22; see also R. 5122, 1. 17 - 5126, 1. 20.
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Kruse would “have to bring a lawyer” and the solicitor would “have to compel her” attendance
and testimony as a reply witness. R. 5486, 11. 2-3; R. 5600, 11. 8-13.

Eventually, the solicitor admitted that nothing would prevent Dr. Flores from filing an
ethical complaint even if she did not testify. R. 5599, Il. 13-15. However, according to the
solicitor, Dr. Kruse “ha[d] the right to have legal counsel to cross-examine this” and that
appellant’s trial was “not the time or place for that.” R. 5599, 1I. 16-18. Acknowledging that Dr.
Flores worked with Dr. Dorney, the solicitor claimed Dr. Flores had “not touched a single bit of
this case; yet, she’s going to come in and pick apart Dr. Kruse without the benefit of all the notes
and things that Dr. Kruse used to justify her opinion.” R. 5599, 1. 20-24. Based upon the
information the solicitor had, he determined that Dr. Flores would “professionally and personally
destroy” Dr. Kruse if she were allowed to testify. R. 5599, 1. 25.

The solicitor also claimed the defense was “going to build this record for appellate
purposes and, also, to use against Dr. Kruse to ensure Dr. Kruse never steps into a criminal
courtroom again.” R. 5600, 11. 1-3. The solicitor characterized it as “obscene” an