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STATE OF SOUTH CAROLINA 8 :
1R 13 MY 8 INTHE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD 018 APR o :
wiyl
- el L
, FARLIG e COUR
Peter Rice, C‘-%%‘Q ) BQR‘?S
. J Civil Action No. 2016CP2001 1
Plaintiff(s), ,
vs. , _ ORDER DENYING JOHN DOE’S
MOTION FOR SUMMARY JUDGMENT
John Doe, ,
~ Defendent(s).

This matter came before the Court upon a Motion for Summary Judgment filed by Defendant
John Doe (“Doe”). The Court heard arguments from counsel on March 14, 2018, at the Fairficld County
Courthouse. Plaintiff was represented by S. Hampton Eadon IIL. Defendant Doe was represented by
Cayrie H. O'Brien. After reviewing the written submissions and hearing oral argument, this Court denics
Defendant Doe’s Mot.ion.

FACTUAL BACKGROUND

This action arises out of & motor vehicle collision that occurred on April 17, 2015 in Fairfield

County, SC. Plaintiff Peter Rice (‘Rice™) was a passenger in a vehicle driven by BoBby Rae Dye. Non-
party Derrick McCrorey was also a passenger in the vehicle driven by Mr. Dye. While traveling south on

Hwy 901, Plaintiff alleges that an unknown vehicle traveling north on Hwy 903 came across the center

line, causing Mr. Dye to leave the highway and strike a tree, thereby injuring Plaintiff Rice. The owner
and operator of the John Doe vehicle remains unknown, It is undisputed that there was no contact
between the John Doe vehicle and the vehicle driven by Bobby Rae Dye.

PlaintifT filed this action against Defendant Doe and Bobby Rae Day on January 12, 2016, During
the pendency of the case, Plaintiff’s claim against Mr. Dye has been resolved and he has been dismissed
from the lawsuit. Written discovery has been exchanged and Plaintiff Rice has been deposed twice and

Bobby Rae Dye.has been deposed once,
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STANDARD
“ [I]n cases applying -the preponderance of the evidence burden of proof, the non-moving party is
only required to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.” Hancock v. Mid-South Management Co., Inc., 381 5.C. 326, 330 (2009). “Even when there is
no dispute .as t0 evidentiary facts, but only as to the conclusions or inferences to be drawn from them,
summary judgment should bé denied.” Bé’_cé Liquors, Inc. v. O’Neil, 361 S.C. 267, 270 (Ct. App. 2004).
“Morever, summaryjudgm.enl i a drastic remedy which should be cautiously invoked so no person will
be improperly deprived of a trial of the disputed factual ilssues." 1d.
DISCUSSION
Defendant Doe’s motion is based upon the grounds that the Plaintiff has failed to satisfy the temos
of S.C. Code §38-77-170, namely due to alleged-defects with the affidavit requirement. Defense counsel’s
oral argument in support of their Motion alleged two deficiencies in the affidavit rcquirement. The Court
will address each argument in turn. _
In a situation where there is no physical contact with the annown vehicle, S.C. Code §38-77-170
{2) requires that “the accident must have been witnessed by someone other than the owner or operator of
the insured vehicle; provided however, the witness must sign an affidavit attesting to the &uth of the faqts
of the accident contained in the affidavit,” There is also an endorsement that ‘must be displayed on the

affidavit stating, “A false statement concerning the facts contained in this affidavit may subject the person

. making the false s;ratement to criminal penalties as provided by law”.

Mr. Dye was the owner/operator of the insured vehicle and as such, would not be qualified to sign
an affidavit pursuant to $.C. Code §38-77-170 (2). Plaintiff Rice qualifies as a witness able to provide the
statutorily required afﬁdav{t, as he was not an owner or operator of the insured vehicle. Plaintiff Rice
cxecuted an Affidavit on November 18, 2016 based upon his personal observations from the night of the
ﬁéck. On September 26, 2017, Plaintiff Rice executed a second affidavit, which contained the identical
language from the first affidavit along with two add;ltiona! paragraphs stating that there was no contact

2

A~

language from the first affidavit along with two additional paragraphs stating that there was no contact
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between Mr. Dye’s vehicle and the John Doe vehicle and that the wreck was reported to law enforcement,
The September 2017 affidavit alse contained the required statement of S.C, Code §38-77-170 concerning
the implications of making a false statement.

I

- Defense counsel argued that Mr. Rice’s affidavit of November 18, 2016 did not contain the

required statutory language of S.C. Code §38-77-170 (2) and the suit must therefore be dismissed.

in Tucker v. Doe, 413 S.C. 389, 776 S.E2d 121 (S.C. App,, 2015), the Court dealt with a similar
challenge to the sufficiency of the witness affidavit, where the witncés zxecuted two affidavits. In Tucker,
the John Dog¢ action was filed on May 14,.2010. On July 14, 2010, the Plaintiff (Tucker) filed a witness
affidavit from Anthony Bemardo that did not include the statutorily required language. On March 3,
2011, Plaintiff (Tucker) filed a second affidavit from Bemnardo that included the required statutory
language. fho Court disagreed with Doe’s contention that the affidavit did not satisfy the statute l?ecause
it failed to suggest the driver of the unknown vehicle proximately caused the accident and held that the

statutory affidavit requirement was met. The Court further reasoned that in applying the analysis of

Gilliland v. Doe, 357 S.C. 197, 592 S,E.2d. 626 (S.C. 2004), we hold the affidavit complied with section

38-77-170. (1d. at 399)

I find that the September 26, 2017 affidavit submitied by Mr. Rice satisfies the affidavit

requirements of S.C. Code §38-77-170(2).

I

Defendant Doe next contends that Plaintiff Rice’s affidavit contradicts his deposition testimony.
At issue in this contention is paragraph 5 of the affidavit. The Rice affidavit states, “As we approached a
slight curve of the roadway, 1 observed two headlights traveling in the oncoming lane of travel” tRicc
Affidavit § 5). In his deposition taken on August 17, 2617, Mr. Rice testified {p. 43, L17)

Q: And did you see the truck coming at you?
A: 1'd seen the headlights,

-
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During his first deposition taken on September 12, 2016, Plaintiff Rice testified as follows to a

Q: Al right. Where were the headlights?

A: Coming towards us. _

Q: Okay. Were they in front-of you, to the left of you, to the right
of you?

A: Well they would be to the.left of me.

similar line of questioning (p. 20, L13):

The owner/operator of the vehicle, Bobby Rae Dye was deposcdv on March 7, 2018. Mr. Dye

testified as to the existence of the John Doe vehicle as well as its location on the roadway. Mr. Dye

testified (p.10, L.13):

(P.1,L4)

(P.14,L.13)

Q: Okay. Do you have any information as to the identity of that

- other vehicle that came into your lane?

A: No, sir. 1 was in the back so I couldn’t—all | seen was ~
Q: What kind of truck was it? Was it like a semi truck or a—

" ATt was headlights, I couldn’t— I was in the back so I...

Q: When you first saw the other vehicle who you are saying his,
was he in your lane or was he in his own lane?

A: He was in my lane. Two—about—I'd say about two of his
tires were aver in my lane,

Q: Were you able to determine that other vehicle, whether it was
a truck ora car or an 18 wheeler or anything like that?

A: Tt was — it was a truck, a four wheel truck. It was a truck,. k
Q:Likea pick up truck?

A: Yes, sir, ‘

Q: If you would have stayed in your lane of travel, based on your
observation, would you have hit that other vehicle?

A: Yeah. He would have hit the driver's side.

Q: Okay. So you——did you feel like you had any—any option
other than to do what you did? _

A: That, yes, what I had to do. Get out of the roéd. Get out of his

way.

s
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Our Supreme Court dealt with a similar factual scenerio in the case of Gilliland v. Doe, 357 S.C.

197, 592 S.E.2d. 626 (S.C. 2004). In Gilliland, the witness, Gayle Norris, testified that she saw the lights

of two cars és the cars came around the curve. She also testified that after the accident, she saw the lights
of the car behind the Petitioner/Plaintiff “arc through a field” as if it ;vcre making a U-turn. The witness
never saw the unknown vehicle, other than its headlights. In reversing the Court of Appeals, the Supreme
Court held the witness’s testimony “contained circumstantial evidence that supports Petitioner’s
testimony that an unknown driver contributed to her accident. Norris's ‘testimony that she saw the lights
of an unknown car that was tumning around and flecing the scene of the accident sufficiently corroborates
Petitioner’s testimony creating a question of fact as to causation for the jury.” Id, at 202.

The Court of Appeals in Tucker addressed an alleged insufficiency of the witness's testih011y
{Bernardo) relative to the issue of pro.ximate cause, The Court stated, “Bemardo described how Tucker
“suddenly veered to the left as if to avoid something in the roadway and in doing so struck & cement pillar
supparting the overpass.” While this statement did not provide direct evidence as to the involvement of an
unknown driver, it amounted to sufficient circumstantial evidence that supported Tucker’s testimony and
the other evidence in the record suggesting an unknown driver contributed to the accident.” Tucker at.
a0, '

In applying the Supreme Court’s reasoned decision in Gilliland and the Court of Appeal’s

decision in J uéker, 1 find that the Rice affidavit creates circumstantial svidence of the John Doe vehicle’s
involvement in the wreck and is supported-and corroborated by Mr. Dye’s testimony such that a genuine

question of material fact exists that must be determined by a jury.

CONCLUSION -
- Based upon the foregoing, this Court DENIES Defendant John Doe's Motion for Summary

Judgment.
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CAerse # 50/, South Carolina
April 6 , 2018
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. FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF FAIRFIELD \;6 CASE NUMBER 2016CP2000811
IN THE COURT OF COMMON PLEAS L B

i L L .
Peter Rice m\f\\\“‘ " (‘\“ ‘Q{‘ﬂ?y Rae Dye : Johr Doe
gAREIG D
PLAINTIFF(S) Lt DEFENDANT(S)
Attorney for: 0 Plaintiff 0O Defendant
Submitted by: 0O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered,

g DECISION BY THE COURT, This action came ta trial or hearing before the court. The issues have been tried or heard and a
decision rendered. O See Page 2 for additional information,

O  ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; O Rule 41(a), SCRCP (Vol. Nonsuit);
0 Rule 43(k), SCRCP (Settled); 0 Other:
fa] ACTION STRICKEN (CHECK REASON): 3 Rule 40() SCRCP; 0O Bankruptcy;

O Binding arbitration, subject to right to restore to confirm, vacate or

modify arbitration award;

O  STAYED DUE TO BANKRUPTCY
D  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Q Affirmed; Q Reversed;

O Remanded; 0O Other;

0 Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT 1S ORDERED AND ADJUDGED; 0 Sce auached order; (formal arder (o follow) O Statement of Tudgment by the Court:

/ O;R?ZR INFORMATION
This order does nat end the case,
Additional h armiafion for the Clerk: a VAt 07’50/ P

INFORMATION FOR THE JUDGMENT lNDEX

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A* in one of the boxes below.

Judgment in Favor of
{List name(s) below)

Judgment Against
(List name(s) below)

Judgment Amount To be Enrolled

(Lfst amount(s) below)

If applicable, describe the property, including tax map.information and address, referenced in the order;

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be address d-by way of mation puysuam to the SC Rules of Civil Procedure. Amounts to be computed such as interest or

dvailable at the time the form and final order are submitted to the judge may be provided {o the clerk.
and researchers should refer to the officlal court order for judgment details.

)/ ?( ‘ 11/16/2017

Circuit Court J

* Judge Code Date

For Clerk of Court Office Use Onl'y'

This judgment was entered on November 16, 2017, and a copy mailed first class or placed in the appropriate attorney's box on
November 16,2017, 1o attorneys of record or to parties (when appearing pro se) as follows:

CPFORM4Cm:
SCCA SCRCP Form 4C (Revised 2/17)
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Sheroad Hampton Eadon I PO Box 11566 Columbia, 8C
292113 '

ATTORNEY(S) FOR THE PLAINTIFE(S)

Cdurt Reporter

Michae! T. Coulter PO Box 6728 Greenville, SC 29606
Carrie H. O'Brien 11440 Carme) Commons Bivd Suite 206
Charlotte, NC 28226

ATTORNEY(S) FOR THE DEFENDANT(S)
| . |

‘ 7
Judy N{ Bonds(-j Clerk of Court

Court Reporter:

E-Filing Note; In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above I3 not required in' those countles, The clerk will mail a

copy of the judgement ta parties who arc not E-Filers or who a

re appearing pro se. See Rule 77(d}, SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

’

CPFORMACm
SCCA SCRCP Form 4C (Revised 2/17)
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF FAIRFIELD - CASE NUMBER 2016CP2000011

IN THE COURT OF COMMON P b .
Peter Rice ‘ ' E“%imi PR % 5(1 Bobby Rae Dye John Doe

VUKl DEFENDANT(S)

PLAINTIFF(S) i
: Attorney for: O Plaintiff O Defendant
Submitted by: O Self-Represented Litigant

- DISPOSITION TYPE (CHECK ONE)
0O  JURY VERDICT, This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court, The issues have been tried or heard and a
decision rendered. O See Page 2 (or additiopal information.

ACTION PISMISSED (CHECK REASON): O Rule 12(b), SCRCP; ‘o Rule 41(a), SCRCP (Vol. Nonsuit);
O Rule 43{k), SCRCP (Settled); : 0 Other: . '

3 ACTION STRICKEN (CHECK REASON): O Rule 40(j) SCRCP; O Bankruptcy;
O Binding arbitration, subject to right {o restore to confirm, vacate or Q Other:

modify arbitration award;
|} STAYED DUE TO BANKRUPTCY

a DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
0 Affirmed; O Reversed; = O Remanded; & Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: O See auached order; (formal order to follow) O Statement of Judgment by the Court:

This order DAends O does not end the gpte. . 0/
Additiogal Igformatian foy, the Clerk: ,,% Slen /,]L; / /{;/ oL l/‘ 4~ W%M Cor” (VEL ,'u& :
7 5 é ; 77 IN%O;RMATION FOR THE JUDGMENT INDEX i

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled, If

there is no judgment information, indicate *N/A* in one of the boxes below,

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)

N

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or
additional taxable costs rtot available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

o Zerrl Lrse  aiew 3-ppy )

Lircult Courf, Ju?gé/v - Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on Mawen 14, 20 Band a copy mailed first class or placed in the appropriate attorney’s box on
) \‘-K\ WP to attorneys ot record or to parties (when appearing pro se) as follows:

CPFORM4Cm
SCCA SCRCP Form AC {Revised 2/17)
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Sherod Hampton Eadon (11 PO Box 11566 Columbia, SC - Michael T. Coulter PO Box 6728 Greenville, SC 29606

29211t Carrie H. O'Brien 11440 Carmel Commons Blvd Suite 206
) ‘ * Charlotte, NC 28226 4
ATTORNEY(S) FOR THE PLAINTIFF(S) : ATTORNEY(S) FOR THE DEFENDANT(S)

Judy M. Bonds

Court Reporter } Judy M, Bohds - Clerk of Court

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment iz the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties, The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se, See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE .

This action came 1o trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMACM
SCCA SCRCP Form 4C (Revised 2/17)
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STATE OF SOUTH CAROLINA

FORM 4
JUDGMENT IN A CIVIL CASE

COUNTY OF Fairfield

IN THE COURT OF COMMON PLEAS

CASENO. 2016CP2000011

Peter Rice Bobby Rae Dye et al
PLAINTIFF(S) DEFENDANT(S)
‘ DISPOSITION TYPE (CHECK ONE) -
D JURY VERDICT, This action came before the court for a trial by jury, The issues
- have been tried and a verdict rendered.
D " DECISION BY THE COURT. This action came to trial or hearing before the court,
The issues have been iried or heard and a decision rendered,
ACTION DISMISSED (C. CHECK REASON): - 1/ ] Rule 12(b), SCRCP; D Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);
[:] Other
D ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP; [:l Bankmptcy,
[:| Binding arbitration, subject to nght to restore to confirm, vacate or modify
arbitration award;
© [JOther
D‘ STAYED DUE TO BANKRUPTCY
D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX) )

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

BAfﬁmcd D Reversed; D Remandcd

IT IS ORDERED AND ADJUDGED: |/ | See attached order (formal order to fol]ow)D Staternent of Judgment

" by the Cowrt:

Formal order not required.

This order|v/|ends [jdocs not end the case.

ORDER INFORMATION

D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a ‘

copy mailed first class to any party not proceeding in the Eléctronic Filing System on 06/20/2018 .

11000024091 0Z#ISYD -~ SV Td NOWNOD - 131441V - Nd 8.L1€ 0T unr gL0Z - @34 ATTVOINOYLOTTd

Kevin.Bruner Sandifer -

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) ‘ Page 1of2-
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Court Reporter:

. E-Filing Note: The date of Entry of Judgment is the same datc as reflected on the Electronic File Stamp and the clerl’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who arc appearing pro sc. See Rule 77(d), SCRCP.

SCRCP Form 4CE.(08/31/2017) ' Page 2 0of 2
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Fairfield Common Pleas

Case Caption: Peter Rice VS Bobby Rae Dye , defendant, etal
Case Numben 2016CP2000011

Type: Ordetr/Electronic Form 4

So Ordered

s/Daniel D. Hall 2753

Electronically signed on 2018-06-20 15:00:14 page 3 of 3

ROA 016 |

" App. 017

11L0000Zd09L0Z#3SVYO - SYd1d NOWWOD - QI314¥IV4 - Wd 8L:€ 0Z Unf 8102 - A3 114 ATIVOINO¥LOT S



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Fairfield

IN THE COURT OF COMMON PLEAS v CASE NO. 2016CP2000011
Peler Rice o Bobby Rae Dye et al
PLAINTIFE(S) DEFENDANT(S)

. DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This dction came before the court for a trial by jury. The issucs
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing bcfoxc the court.
The issues have been tried or heard and a decision rendered.

(]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ ] Rule 41(a),
SCRCP (Vol. Nonsuit); ] Rule 43(k), SCRCP (Settled); ;

D Other

ACTION STRICKEN (CHECK REASON}): [:] Rule 40(), SCRCP;D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm,vacate or modify
arbitration award;

[:] QOther

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

H Affirmed; [ ] Reversed; D Remanded;

N

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [:l Sec attached order (formal order to fol]ow)- Statement of Judgment

by the Court:

Denying Motion To Reconsider

ORDER INFORMATION
This ovder | /] . ends D does not end the case, _ D See Page 2 for additional information,

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/17/2018

Kevin Bruner Sandifer

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) . Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
centering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
partics who are not E-Filers or who are appearing pro se. Sce Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) o Page 2 of2
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Case Caption:
Case Number:

Type:

Fairfield Common Pleas

Peter Rice VS Bobby Rae Dye , defendant, et al
2016CP20060011

Order/Electronic Form 4

So Ordered

s/Daniel D. Hall 2753

Electronically signed on 2018-07-17 10:38:38 page 3 of 3

ROA 019
App. 020

£ 100002d0910T#3SYD - SVYITd NOWWOD - d131ddIvd - NV 65:0L L Inf 8102 - AF14 ATIVOINOYLOF T3



PLEADINGS

App. 021



LAW OFFICES

' HARRIS AND GRAVES, PA.
MITCHELL J. WILLIAMS “Qut mission is {0 provide cxeep anal apdl {onal sérvice to vur clivnts* OFFICES
STEVEN D, HAYMOND
ROBERT F. McMAITAN, JR. THE MAXCY GREGG HIKOUSE . COLUMBIA
MICHAEL S. SWINDELL 1518 RICHLAND STREET : GREENVILLE
EDWIN L. TURNAGE BC. BOX. 11566 CONWAY
S HAMPTON EADON, 111 . COLUMBIA, SC 29211 FLORENCE
. TELEPHONE: 803-79%-2¢11 ROCK HILL
* Aiso Licensed in Norts Carolina FAX: 803.232-4838 SPARTANBURUG
OF COUNSEL
January 7, 2016 E. WESLEY GRAVHS, [
RETIRED
. . . . SHIPP D, HARRIS
Fairfield County Clerk of Court ~
P.QO. Drawer 299 - ) - " T
Wmnsboro‘ SC 29180 T "
- s =
. o =
RE:  Pefer Rice vs. Babby Rae Dye and John Doe -
Our File #: 201548015 e ™
,
. e DR
Dear SiMadam: R 3
3 T
Enclosed please find the orlgmal and copies of a Summons and Complaint regafdmgihqaboas
referenced matter which | would appreciate your having appropriately filed. 1 would alsS™ appremateb‘out

returiting to us clocked copies of these pleadings in the envelope provided for your convenience. Our
cheek in the amount of $150.00 is enclosed as filing fee
We appreciate:your cooperation.

Very truly yours,

{ .‘ oy
Lonrue €ause
Connie [. Gause

Litigation Paralegal

Enclosures

ROA 021 |
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD
a 2 CIVIL ACTION COVER SHEET
Peter Rice, et AN 12 SR
(b S bl - 20— OL)
v, 3.
A

E.}‘l ".'. -

Bobby Rae Dye and John Doe,
Defendant(s) .
{Plcase print) SC Bar #: 76158
Submitted By: S. Hampton Eadon, [I1 - Telephone #: (803) 799-2911
Address: Fax #:
P.Q. Box 11566 Other: - - .

Columbla, SC 29211 E-mail: she@harrisgraves.com_
NOTE: The cover sheet omil {he information contained herein neither replaces nor supplements the filing and service of pleadings or other
pupers xs required by law, This form is required for the use of the Clerk of Court for the purpose of docketing. 1t must be filled out

completely, signed and dated, A copy of this cover sheet must be served on the defendani(s) along with the Summons and Complaint.

i

DOCKETING INFORMATION (Check all that apply)
*If Actton is Sudgment/Settlement do not complete
[ NON-JURY TRIAL demanded in complaint,

JURY TRIAL demanded in complaint.

This case is subject to ARBITRATION pursuant to the Court Annexed Alternalive Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Aitached)

0000 0 Doooo

booa

NATURE OF ACTION (Check Oune Box Below)

Submitting Party Signature:

Contracls Torts — Prafesslonal Malpractice
Conslructions {100) [J Dental Malpraclice (200)
Debt Collection {110)  [J Legal Malpractice (2(0)
Employment (120) [0 Medical Malpractice (220)
General (130) ] Natice/ File Med. Mat, (230}
Breach of Cantract Previous Notice of Intent Cuse #
(140)

Other (199) 0 CP e
] Notice/File Med Mal (230)
1 _Other (299)

Inmate Petitions Judgnients/Scitiements
PCR (500) {1 Reinstate Drv, License (R00)
Mandamus (520) 3 Judicial Review (810)
Habeas Corpus {(530) 3 Relief (820)

Other {59Y) {1 Permanent fnjunction {(830)
{0 Forfeiture - Petition (840)
{0 Forfeiture — Consem Order
(850)
[ Other (899)
Special/Complex/Other
Environmeatal (600) - [ Pharmaceuticals (630)

" Automobile A, (616)  [[]  Uniair Teade Practices (640)
Medical (620) ] Out-of Stite Depositions (650)
Other (699) [ Motion to Quash Subpoena in

0 un Out-ol-County Action (660}

Sexypl Predajor (510,

Sk M

P T MA’
, Ll

000 OOREo

O OO 0O 0oaooa

‘Farts — Personnl Injury
Assanit/Slandes/T.ibel (300)
Conversion {310)

Motor Vehicte Accident (320)
Premises Liability (330)
Products Liability (340)

Personal Injury (350)
Wrongful Death (360)
Other (399)

oDO ooooo

Renl Property
Claim & Delivery (400)
Condemnation (410)
foreclosure (420}
Mechnnic’s Liea (430)
Partition (440)

Possession {450)
Building Code Vialation (460)
Other (499)

Administrative Law/Retief
Death Scirlement (700)
Foreign Judgment (710)
Magistrate's Judgnient (720)
Minar Settlement (730}
Transcript Judgment (740)
Lis Pendens {750)

Transfer of Structured
Settlement Payment Rights
Canfession of Judgment
Petition for Workers
Compensation Settiement
Approval {780)

Other (799)

cocno ooonod

Date: /’ g' Ié

Appeals
Arbitration (900}
Magistrate - Civil (510)
Magistrate — Criminal (920)
Municipal (930)

Probate Court (340)
SCDOT (950}

Workers™ Comp {960)

Zoning Board (970)

Employment Security Comm. (991)
Other (999)

Note: Frivolous civil procecdings may be subject to sanctions pursuant 1o SCRCP, Rule 11, and the South Carolins Frivolous Civil
Proceedings Sanctions Act, 8.C. Code Ann. § 15-36-10 ct. seq. :

SCCA /234 (1022014)
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

W

15 AN 12

Fram 7o
-k 0

Plaintiff(s), ;"

Peler Rice,

VS,

Bobby Rae Dye and John Doe,

IN THE COURT OF COMMON PLEAS

An S 22

SUTY
F o ;f}i\iil Action No. ZD\‘&‘CP'Q‘OrO\‘

mEGRR
SUMMONS

Jury Trial Requested

Defendant(s).

TO: THE DEFENDANT(S) ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a copy

of which is hereby served upon you, and to serve a copy of your Answer to the said Complaint on the

subscribers at their office, Columbia, SC, within thirty (30) days afier service thereof exclusive of the day

of such service, and if you fail to answer the Complaint within the time aloresaid, judgmenl' by default

will be rendered against you for the relief demanded in the Complaint.

HARRIS AND GRAVES, P.A.

Y s

S. HAMPTON EADON, 1l
Attorney for Plaintiff

SC

Bar No. 76158

P.O. Box 11566

Co

Jumbia, SC 29211

(803) 799-2911

she
Columbia, South Carolina

[-S- ([

Dated:

ROA 023

@harrisgraves.com
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STATE OF SOUTH CAROLINA
L 9 2B THE COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD .. 12\ 12 f
‘ i T
T ."‘.-I'; LS .'_"Y
Peter Rice, ('(‘? SN L Y '
: ~EG i Bivil Action No._Z0tle - Cf - 20-01

» 4-/ o
Plaintiff(s), '
Vs, ' COMPLAINT

Babby Rae Dye and John Doe, Jury Trial Requested

Defendant(s),

The Plaintiff would respectfully show unto the Court that:

L. The Plainiff is a citizen and resident of Chester County, South Carolina.

2. The Plaintiff is informed and believes that Defendant Bobby Rae Dye (Hereinafter
“Dye™) is a citizen and resident of Chester County, South Carolina. '

3. The Plaintiff is unaware at this time of the identity of the driver of the vehicle who
crossed the center line causing Defendant Dye to lase control, swerve and hit a tree. Thus, this Defendant
shall be named as John Doe at this time pursuant to §33-77-180 of the SC Code of Laws,

4. On or abhout April 17, 2015, Plaintiff was a passenger in vehicle being driven by
Defendant Dye traveling South on Hwy. 901 in Fairfield County, SC, when Defendant Dye swerved and
lost control of his vehicle when Defendant John Do, leo was traveling north on Hwy 90( crossed the
center line into the path of Defendant Dye. Defendant John Doe left the scene. As a result of Defendant
Dye’s vehicle lea\)ing the rordway and striking a tree, Plaintif suffered severe and painful injuries and
damages, .

5. Venue is proper in Fairfield Countly pursuant to S.C. Code §15-7-30 (B), S.C. Code §15-
7-30 (C)(2) and S.C. Code §15-7-30 (D)1) as the most substantial part of the alleged acts and/or
omission giving rise to the cause of action occurred in Fairficld County.

6. As a result of the collision, the Plaintiff sustained the following injuries and damages:

a. exlensive pain, mental anguish and discomfort;

ROA 024
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b. total disability for a period qf ﬁme;

c. money spent for medical care and treatment;
d. inability to carry on normal activities;

e, loss of enjoyment of life; and

f, time and wages from Plaintiff’s job .

FIRST CAUSE OF ACTION
(NEGLIGENCE OF DEFENDANT DYE)

7. Plaintiff repeats and realleges paragraphs one through six above as if each were set forth
here again ia their entirety. |
‘ 8. The injuries and damages incurred by the Plaintiff \';!ere directly and proximately caused
by the careless, negligent, grossfy negligent, wiliful, wanton, reckless and unlawful acts of Def‘en;iunt Dye
in one or more of the following particu]arg:
a. In tﬁiling to keep the vehicle he was operating under control;
b. In failing to apply the brakes and/or maintain them in warking order; .
c. In failing to keep a proper lookout;
d.. In failing to use a degree of care that a prudent person should use under the existing
conditions and circumstances;
e. In operating the vehicle in such a manner as to indicate either untawful or wanton
disregard for the safety of other pers§nal or property. |

SECOND CAUSE OF ACTION
(NEGLIGENCE OF DEFENDANT DOE)

9. Plaintiff repeats and realleges paragraphs one through eight above as if each were.set
forlth here again in their entirety.

10, The injuries and damages incurved by the Plaintiff were directly and proximately caused
by the careless, negligent, grossly negligent, willful, wanton, reckless and unla»x)fui acts of Defendant

Johm Doe in ane or more of the following particulars:

ROA 025
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d.

1.

In failing to stop at the scene of a collision involving bodily injury in violation of S.C.
Code §56-5-1210; | |

In failing to keep the vehicle he was operating under control;

In failing. to apply the brakes and/or maintain them in working order;

In failing to keep a proper lookout;

[n aperating the vehicle lett of the center line, in direct violation of $.C. Code §56-5-
[810 and S.C. Code §56-5-1830, constituting negligence per se;

In failing to use the degree of care that a reasonable and prudent person should have
exercised under the existing conditions and circumstances,

In operating the vehicle in such a manner as to indicate either unlawful or wanton

disregard for.the safety of other personal or property.

The acts and omissions of Defendant Dye combining and concurring with the acts and

omissions of Defendant John Dog were the direct and proximate cause of the accident and resulting

injuries and damages suffered by Plaintiff,

12,

The Plaintitf is informed and believes that he is entitled to judgment against the

Defendants, jointly and severally, for actual and punitive damages in an appropriate amount.

WHEREFORE, the Plaintiff prays judgment against the Defendants, jointly and scvérally, for

actual and punitive damages in an appropriate amount, the costs of this action, and for such other and

further relief as the Court may deem just and proper.

HARRIS AND GRAVES, P.

S U4

S. HAMPTON HADON, [il -
Attomney for Plaintiff

SC Bar No. 76158

P.O. Box 11566

Columbia, SC 29211

(803) 799-2011

she(@harrisgraves.com

Columbia, South Carolina

Dated: / -

615
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WILLSON JONES CARTER & BAXLEY, P.A

ATTORNEYSAT LAW
GREENVILLE . CHARLESTON  COLUMBIA  CHARLOTTE  RALEIGH  ATLANTA
Carrle Hallmaa O'Brien
Direct (7049) 247-9679 6701 Carmel Road, Suite 478
Fax (704 544-1719 Charlotte, NC 28226
chobrien@wjlaw.net www. wichlaw.net
November 16, 2016 o . &
: ‘ e
—_— Ty 2
Betty Jo Beckham o =
Fairficld County Clerk of Court Lxm 2
P.0. Drawer 299 wae
Winnsboro, SC 29180 mo g 3
D2 -

Re:  Peter Rice vs. Bobby Rae Dye and John Doe RS 2
_Case No.: 2016-CP-20-01} = T3
Claim No.: 16-5250933 ,

‘Dear Clerk:

Enclosed are the original and one copy of Unnamed Defendant’s Answer and Motion to
Dismiss in the above-captioned matter. Please file the original with the Court, and retum the copy,
stamped "filed", in the enclosed self-addressed, stamped envelope.

Thank you for your time and attention to this matter,

WILLSON JONES CARTER & BAXLEY, P.A

% Carice Haitinan OBien
Carrie Hailman O'Brien
CHOfabg
Enclosures
cc:

Peter Majewski, The Progressive Group of insurance Companies
Hampton Eadon, Attomey for Plaintiff

Michael Coulter, Attorney for Defendant Dye

ROA 027
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) .
COUNTY OF FAIRFIELD )
) C/A No.: 2016-CP-20-011
)
)
Peter Rice )
: Plaintiff, )
V5. , ) ~'UNNAMED DEFENDANT'S ANSWER
- ) (JURY TRIAL DEMANDED)
Bobby Rae Dye and John Doe )
Defendants. ) ~
) =
~\
) 7o B
) S oo
[ 547 - (4 2
hos 2
2L v
The Unnamed Defendant answers the Complaint of the Plaintiff as follows:?;; A a‘i
o .
MOTION TO DISMISS
-t Defendant moves the Court to Dismiss this action as it pertains to the Uninsured Carrier,

Progressive Insurance Company, because the Plaintiff has failed to comply with SC Gen, Stat.

3 §38-77-170.
FOR A FIRST DEFENSE
1. Admitted upon information and belief.
2. The answering Defendant is without sufficient information to form a belief as to

truth or veracity of said allegations; therefore said allegations are denied.

3. Denied.
4.+ Denied.
5. Denied.
6. Denied. \
| 1
ROA 028
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FIRST CAUSE OF ACTION
{(Negligence Defendant Dye) .

7. This answering Defendant incorporates Paragraphs 1-6 as if fully set forth herein.
8. The answering Defendant is without sufficient information to form a belief as to
truth-or veracity of said allepations; therefore said allegations are denied,

SECOND CAUSE OF ACTION
{Negligence Defendant Doe)

9. This answering Defendant incorporates Paragraphs 1-8 as if fully set forth herein. -

10, Denied.
11.  Denied.

12.  Denied.

FOR A SECOND DEFENSE

Any injuries and damages sustained by the Plaintiff as set forth in the Compjaini were due
to and caused by the sole negligence, recklessness, willfulness and wantonness of the Plaintiff in
one or more of the following particulars:

a) In failing to apply the brakes;

b) In traveling too fast for conditions;

é) In over correcting;
d) In failing to keep a proper loockout and observe conditions existing at the
time; and '
€ In such other particulars as may be shbwn by the evidence at trial,
FOR A THIRD DEFENSE

The Summons and Complaint fail to state facts sufficient to state a cause of action.

FOR A FOURTH DEFENSE,

ROA 029
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The Defendant would allege that upon information and belief that the claims of the Plaintiff
are barred or partially barred by virtue of the Plaintiff's failure to mitigate Plaintiff's alleged
damages.

FOR A FIFTH DEFENSE

Such injuries and damages as were allegedly sustained by the Plaintiff at the time and plécc

alleged in the Complaint, if any, upon information and belief, wére due to, directly and proximately -

caused by the gréss negligence, recklessness, willfulness, and wantonness of the Plaintifs in one
or more of the particulars heretofore set forth in the Second Defense hcre'm_, which allegations are
reaileged and incorporated herein by reference, whicﬁ negligence, recklessness, willfulness, and
wanionness, combining and concurring with that of the Defendant, if any, contributed to Plaintiff’s

alleged injuries and damages as a proximate cause thereof and without which the same would not

“have occurred, and therefore this Defendant pleads the contributory negligence and contributory

willfulness of the Plaintiff as a complete bar and defense to this action,

FOR A SIXTH DEFENSE

Plaintiffs' clairs, if any, are barred or should be reduced by Plaintiffs; comparative
negligence,

FOR AN SEVENTH DEFENSE

Punitive damages are unconstitutional fifth (5"™), eighth (8" and fourteenth (14")
amendments of the United States Constitution and some of the provisions of the South Carolina
Constitution.

WHEREFORE, having truly answered the Complaint of tﬁe Plaintiff, Unnamed Defendant -

prays that the complaint be dismissed, with costs assessed to Plaintiff, and for such and ﬁmhqr

. relief as the Court may deem proper.

ROA 030
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THIS THE 16TH DAY OF NOVEMBER, 2016,

Willson Jones Carter & Baxley, P A

Carrie Hailthan O'Brief
S.C. Bar No.: 68540
_ Email: chobrien@wijlaw.net
- 6701 Carmel Road, Suite 475
Charlotte, NC 28226
(704) 247-9679 (phone)
(704) 544-1719 (fax)

ATTORNEYS FOR UNNAMED DEFENDANT

ROA 031
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CERTIFICATE OF SERVICE

O

Icertify that a copy of the foregoing Unnamed Defendant's Answer to Plaintiff’s Complaint
was served upon all counsel of Record as follows

4

as an attachment to an electronic correspondence '
by depositing a copy of the same in an official depository of the United States
mail in a postage-paid enve]ope
0 via facsxmxle or
0 by hand delivery
addressed as follows

S. Hampton Eadon, III, Esquire

2
LT =
?}‘. (7- - 2
Harris & Graves, P.A = f;’; .F-.\ ‘;"
P.0.Box 11566 - 5o
Columbia, SC 29211 oo B
(803) 799-2911 _ Sec Xt
Attorney for Plaintiff : SAa T
. T 4
Peter Rice = d
Michael T. Coulter, Esquire
Clarkson, Walsh, Terrell & Coulter, P.A
P.O. Box 6728

Greenville, SC 29606-6728
(864) 232-4400/(864) 235-4399 (F)
Attorney for Defendant

Bobby Rae Dye
This the 16th day of November, 2016

WMW S B
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. . 2 _
STATE OF SOUTH CAROLINA S Ay 2 '
2 g 19 ;DN THE COURT OF COMMON PLEAS

' : ) i
COUNTY OF FAIRFIELD ’(’ e 17
L".‘rr‘/ i 00,"1‘
Peter Rice, 0 Gep. |7 .
: N Y Civil Action No, 2016CP2001 1
Plaintift,
vi. AFFIDAVIT OF PETER RICE

Bobby Rae Dye and John Doe,

Defendant.

PERSONALLY APPEARED before me, Peter Rice, who, being first duly sworn, doposes and

\

says that:

1 1 am over the age of 18 and otherwisc qualified to give sworn testimony;

2. 1am a citizen and resident of Chester County, South Carolina;

3. I am the Plaintiff in the above-referenced legal action;

4, T was a passenger in a vehicle being driven by Bobby Rae Dye, traveling on Highway
901in Fairfield County, South Carolina on April 17,2015;

5. As we approached a slight curve of the roadway, [ observed two headlights traveling in
tﬁe oncoming lane of travel;

6. I was able 1o determinc that the headiights were those of a pick-up truck;

7. As the vehicle driven by Mr. Dye approached the truck, Mr. Dye steered his vehicle to
the right in what I believe to be an effort to avoid colliding into the pick-up truck;

8. In making this maneuver, Mr. Dye lost contral of the vehicle [ was rid‘ing in and went off
of the roadway, striking a tree,

9. The truck that was traveling in the oncoming lane never stopped and I was unable to
determine the identity of the truck or it’s driver.

FURTHER AFFIANT SAYETH NOT

(Signature page o follow)

ROA 033
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Date: _ALYWL lf,r 2 o/é

PETER RICE
Sworn To Bgfore me thisi8th day
of November, 2016
Notary Publicor South Carolina
My Commission Expires:_/~/3-202/
ROA 034
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~

CERTIFICATE OF SERVICE

Connie Gause says that (s)he is the Paralega) for the Aﬂbmey far the Plaintiff, with offices al
1518 Richland Street, Columbia, SC, and that on Navember 21, 2016, (sdhe mailed in a sealed envelope,

postage prepaid, a copy of Affidavit of Peter Rice to:

Michael T. Coulter, Esq. . 3
CLARKSON, WALSH & TERRELL, P.A. ' g
PO Bux 6728 “~
Greenville, SC 29606 c:j o ’ 2
T e
Cartie H, O'Brien, Es. A
Willson Jones Carter & Baxlay, PA FEROR R
6701 Carmel Road, Sie. 475 Ao < ':i
Charlotte, NC 28226 ‘c'g e ‘o

Cowf

Connie [. Ganse
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MITCHELL. J. WILLIAMS
STEVEN D. HAYMOND,
ROBERT T McMAHAN. IR.
MICHAEL 8. SWINDELL
EDWIN L. TURNAGE

1AW OFFICES
HARRIS AND GRAVES, RA.

“Our pussioin s 1o provide teceptiona) persvaal and prufessional sepvies feaur clicnts”

THE MAXCY GREGG HOUSE
1518 RICHLAMD STREET
RO, BOX (3366

COLUMBIA, SC 29
TELEPHONL: 803-799:291 |
FAX: BU3-252-4838

S. HAMPTON EADON, I*

*Also Licensed in Nimth Curvlina

November 21, 20{6

Honorable Betty Jo Beckham
Fairfield County Clerk of Couit
P.0. Drawer 299

Winnsboro, SC 29180

RE:  Peter Rice vs. Bobby Rae Dye and Joht Doe
Civil Action #  2016CP20011
Our File #; 201548015

Deaf Mrs, Beckham':

OFFICES

COLUMBIA
GREENVILLLE
CONWAY
FLORENCE
ROCK HILL
SPARTANHURG

OF COUNSEL .
E wé.:_tzv GRAVES. 11
RETIRED

I am enclosing Affidavit of Peter Rice which I wou Id appreciate your filing in this case. So that
our files might be complete, please stamp the enclosed copy with the date and time of filing amd return it

to me in the envelope provided for your convenience.
Thank you for your time and assistance in this matter.

Very truly yours,
i e

Connie Gause
Litigation Paralegal
ogansEBharrisgraves.com

Enclosures
CC:  Carrie O'Brien, Esq,
Michael Coulter, Esq.
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STATE OF SOUTH CAROLINA 208 ‘ '
FEB~5 g 9: 3gIN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD Fadits oo ol
Peter Rice,
Civil Action No. 2016CP20011
Plaintify, :
Vs, AFFIDAVIT OF PETER RICE

Bobby Rae Dye and John Doe,

Defendant.

PERSONALLY APPEARED before me, Peter Rice, who, being first duly sworn, deposes and

suys thal:

1. Lam over the age of 18 and othénv!s_c qu:x_liﬁed to give sworn lestimony;

2. [ um u citizen and resident of Chester County, South Carolina; |

3 1 an the Plaintifl' in the above-referenced logal action;

4, 1 was o passenger i a vehicle belng driven by Bobby Rae Dye, lrave[ﬁxg on Highway

901in Fairfickd County, South Caratina on April 17,2013,
. 5. As we appronchied a stight curve of the roadway, 1 observed two headlights tauveling in

the oncoming lane of travel;

6. 1 was able {o deiermine that the headlights were those of a pick-up truck;

7. As the vehicle driven by Mr. Dye appronched the truck, Mr, Dye steered his vehicle 1o
the right in what T believe to be nnt effort to avoid colliding into the pick-up truck;

8. Inmaking this maveuver, Mr, Dye _loél control of the vehicle 1was ridirig in and went off’
the roadway, striking a tree,

9. The truck that was traveling in the oncoming lane neveg stopped and 1 was unable to
detennine the identity of the truck or it's driver.

10. There was no physical contict between Mr. Dye's vehicle and the plek-up truck.

"ROA 037 y
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e o L T S et St st e e ¢ a e o

It The collision was reported to law enforcement authorities and Trooper T.M, Mchact_:
with the South Carolina Highway Patrol responded to the scene of the collision 1o
investigato,
A FALSE STATEMENT CONCERNING THE FACTS CONTAINED IN THIS AFFIDAVIT MAY
SUBJECT THE PERSON MAKING THE FALSE STATEMENT TO CRIMINAL PENALTIES AS
PROVIDED BY LAW,
FURTHER AFFIANT SAYETH NOT.

Dale: F@/ 2"6}/ 4 7 -

PETER RICE

Sworn To Before iac this 26th day

of September, 2017

otary Public Tor South Carolita

My Commission Expires; /~(3-202(
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' CERTIFICATE OF SERVICE

Connie 1. Gause says that (s)he s the Paralegal for the Attorney for the Plaintiff, with offices at

Columbia, South Carolina, and that on Jannary 30, 2018, (s)he mailed in a sealed cnveiopc_,.postage

prepaid, a copy of Affidavit of Peter Rlce to: _ - %
: Y, N
Carrie (3'Brien, Esquire ‘ ' ' ';-f? @
. Willson Jones Carter & Baxley, P.A. N
6701 Carmel Road, Ste. 475 ' B
Charlotte, NC 28226 s B
) A
the name and address of counse! for the defendant(s). R :,_.z)

- Q%MGOMQ

Connie Gause
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STATE OF SOUTH CAROLINA ' ) IN THE COURT OF COMMON PLEAS
25110CT 19 YARI0: 28 JUDICIAL DISTRICT

COUNTY OF FAIRFIELD .
cotY

FARFIELD &

2t
GLER'L Y

C/A No.: 2016-CP-20-011

)
Peter Rice, )
)
Plaintiff, )
Vvs. }  UNNAMED DEFENDANT’S MOTTION
} FOR SUMMARY JUDGMENT

Bobby Rae Dye and John Doe, ) ’ .
' )
Defendants. )
)
)
)

NOW COMES the Unnamed Defendant, Progressive Insurance Company, i;y and through
undersigned counsel, pursuant to South Cérolina Rule of Civil Procedure 56, and heréby moves
for summary judgment on the grounds that the Plainﬁiff has failed to satisfy the terms of SC Gen,
Stat. §38-77—170. In support of this motion, the Unnamed Defeﬁdant relies upon the pleadings,

discovery responses, relevant statutes and all depositions taken in this litigation,

!

WHEREFORE, the Unnamed Defendant hereby prays the Court for an Order finding that
there are no genuine issues of material fact and that the Unnamed Defendant is entitled to judgment

in its favor as a matter of law.
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TH!S THE 13TH DAY OF OCTOBER, 2017.

Willson Jones Carlcr & Baxley, P.A.

5744

N ™
Carrie Hailman O'Brien
S.C. BarNo.: 68540 -
Email: chobrien@wjlaw.net
6701 Carmel Road, Suitc 475
Charlotte, NC 28226
(704) 247-9679 (phone)
(704) 544-1719 (fax)

ATTORNEYS FOR UNNAMED DEFENDANT
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STATE OF SOUTH CAROLINA o )
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ' i
Peter Rice,
: Civil Action No. 2016 CP 20-011
Plaintiff(s),
vs, - MOTION FOR RECONSIDERATION
John Doe,
Defendant(s).

TO: THE HONORABLE DANIEL DEWITT HALL, CIRCUIT COURT JUDGE, Sixteenth
Judicial Circuit, Moss Justice Center, 1675-1J York Highway, York, South Carolina 29745; and

CARRIE H. O’BRIEN, ESQ., WALKER ALLEN, 225 E. Worthington Avenue, Charlotte,
North Carolina 28203, '

COMES NOW the Plaintiff, Peter Rice, and, puréuant to the South Carolina Rules of Civil

Procedure, Rule 59, make his Motion to Reconsider as follows:

PROCEDURAL HISTORY

This matter came b'efqre this Honorable Court on June 20, 2018 pursuant to a Complaint filed by
this Plaintiff on or about January 12, 2016 against Defendants Bobby Rae Dye and John Doe. Defendant
John Doe was served through the Department of lnsul'anqe on September 15, 2616 with the filing of an
Affidavit of Service received by this Court on September 22, 2016. Plaintiff’s counsel agreed to a 30-day
extension for John Doe to file his Answer. On November 18, 2016, Plaintiff executed an Affidavit pursuant
to the requirements of S.C. Code §38-77-170 (Exhibit A) which was emailed by Plaintiff’s counsel to John
Doe’s counsel with a hard copy sent by mail on November 21, 2016. On November 21, 2016, Defendant
John Doe filed an Answer which included a moﬁon to dismiss alleging that Plaintiff failed to comply with
S.C. Code §38-77-170.

A hearing on John Doe’s Motion to Dismiss was scheduled for a hearing on January 5, 2017 at 9:30

a.m. On January 4, 2017, counsel for John Doe sent an email indicating that the motion to dismiss was

ROAO42 |
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being removed (Exhibit B) and counsel would be advising the clerk’s office of this the following moming.
The morming of Jahualy 5, 2017, a paralegal from the office of John Dpe’s counsel sent an email following
up with the clerk~that the motion hearing was being removed. (Ekhibit C). The cletl’s ofﬁcg marked the
official hearing roster that the motion was “resolved” (Exhibit D).

On September 26, 2017, Plaintiff signed an Affidavit which included the same swom»test»i{nony as
the November 18, 2016 Affidavit with the addition of two paragraphs (#9 and #10) and a statemef;t at the
béttom of the affidavit indicating the affiant’s understanding- of the ramifications of making a false
statement, This September 26, 2017 Affidavit was mailed to John Doe’s counsel on October 9,2017. On
'October 19, 2017, Defendant John Doe filed a Motion for Summary Judgment alleging that Plaintiff failed
to satisfy the ';err'ns of S.C. Code §38-77-170. During‘ the pendency of the case, Defendant Bobby Rae Dye
settled with Plaintiff and a Stipulation of Dismissal With Prejudice was filed on November 8, 2017. On
March 14, 2018, John Doe filed a Memoraﬁdum of Law in Support of its Motion for Summary Judgment.
(Exhibit E).

On March 14, 2018, John Doe’s Motion for Summary Judgment was heard before the Honorable

Roger E. Henderson. Judge Henderson denied Doe’s Motion for Summary Judgment from the bench. On’

April 13, 2018, the Order Denying John Doe’s Motion for Summary Judgment was filed with the clerk.
‘This matter was set for trial the week of June 18,2018 and was éal_led for trial on June 20, 2018. During the
SCRCP 16(a) Pre-trial Conference, both parties’ Motions in Limine were heard. John Doe requested that

her Motion to Dismiss be heard at this time prior to striking a jury. John Doe’s motion to dismiss was heard

and granted on a Form 4. The Plaintiff hereby files their Motion for Reconsideration within ten (10) days

from the date of receipt of the Order in this matter,

QUESTIONS PRESENTED

I.  Did the Court err in determining John Doc’s Motion to Dismiss during the SCRCP
16(a) Pre-Trial Conference was properly ripe for adjudication?

11. Did the Court err in finding that, the affidavit requirement of S.C, Code §38-77-

170(2) is a condition precedent to filing a lawsuit involving a John Doe vehicle
where there was no contact? '

ROA 043
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FACTUAL STATEMENT OF THE CASE

This action arises out of a motor vehicle collision that occurred on April 17, 2015 in Fairfield
County, SC. Plaintiff Peter Rice (‘Rice”) was a passenger in a vehicle driven by Bobby Rae Dye. Non-
party, Derrick McCrorey, was also a passenger in the vehicle driven by Mr. Dye. While traveling South
on Hwy 901, Plaintiff alleges that an unknown vehicle traveling North on Hwy 901wcame across the
center line, causing Mi:..Dyc to leave the highway and strike a tree; thereby injuring Plaintiff Rice. The
owner and operator of the John Doe vehicle remains unknown. It is undisputed that there was no contact
between the John Doe vehicle and the vehicle &riyen by Bobby Rae Dye. |

~ During the pendency of the case, Plaintiff’s claim against Mr. Dye was resolved and he has been
dismissed with prejudice from the lawsuit. Written discovery has been exchanged between the parties,
Plaintiff Rice has been deposed twice and Eobby Rae Dye has been deposed once.

ARGUMENT

L Did the Court err in hearing and ultimately granting John Doe’s Motion to

Dismiss? '

Defendant John Doe raised a Motion to Disﬁliss in his Answer filed on November 21, 2016 alleging
that Plaintiff failed to comply with S§.C. Code §38-77-170. A hearing on this motion was scheduled for
January 5, 2017, The day before the bscheduled hearing, counsel for John Doe sent counsel for all parties
~involved in the lawsuit an email indicating that the motion to dismiss was being removed. (Exhibit B). The
‘morning éf January 5, 2017, a paralegal from the office of John Doe’s counsel sent an email following up
with the clerk that the motion hearing was being removed. (E)ihibit C). The clerk’s office marked the

official hearing roster that the motion was “resolved” (Exhibit D).

On June 20, 2018, during the SCRCP 16(a) Pre-Trial Conference, counsel for John Doe requested -

that the Motion to Dismiss be heard.’ Plaintiff’s counsel argued against this motion being heard claiming

that it was not properly before the Court due to it being withdrawn and never having been re-filed or

noticed. Plaintiff counsel’s contention that the Motion to Dismiss was not properiy before the Court was

disputed by counsel for John Doe, South Carolina ﬁules of Civil Proécdure Rule 7(b)(1) provides that “an
3
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apblication to the. court for an order shall be by motion which, unless made during a hearing or trial in open
court with a court reporter present, shéll be made in writing, shall state with particularity the grounds therefor,
and shall set forth the relief or order sought. The requirement of writing is fulﬁlléd if the motion is stated in a
. written notice of the hearing of the motion.” Plaintiff submits that the Motion to Disnﬁiss was never re-filed or
re-noticed after being removed in early 2017.

The Court of Appeals encountered a similar situation in Summer_Place of Myrtle Beach

Homeowner's Ass'n. Inc. v. Knight et al,, 379 S.E.2d 724, 298 S.C. 241 (S.C. App., 1989). In that case, the °

trial court granted a surﬁmary judgment motion during a SCRCP 16(a) Pre-Trial Conference that was not

pending. In reversing the trial court, the Court of Appeals held, “because there were no motions for summary
“judgment pending at the time of the pre-trial hearing, there was no motion before the court to grant.” (Id. at
. 729). While South Carolina Rules of Civil Procedure Rule 16(5)(7) allows for the disposition of pending
motions during the Pre-Trial Conference, since Doe’s Moﬁon to Dismiss was not filed or noticed after being
removed on January 5, 2017, it was not pending before this Court.or'l June 20, 2018 and was not ripe for
adjudication,

Plaintiff furthe;' asserts that the issue ultimately ruleq upon in Defendant’s Motion to Dismiss had
already been determined in Doe’s Summary Judgment Motion. On March 14, 2018, Circui¢ Court Judge
Roger Henderson denied Defendant boe’s MQtiqh for Summary Judgment fiom the bench and entered a
Form 4 Order. The formal Order deﬁying Defendant Doe’s Motion for Summary Judgment was filed on
April 13, 2018. (Exhibit F). Following the denia]‘of the summary judgment, there was no motion for

reconsideration filed by Defendant.

The Order specifically states, “after reviewing the written submissions and hearing oral argument,
- this Court denies Defendant Doe’s Motion.” (Exhibit F, p.1)(emphasis added). The only written submission
from the parties during the hearing was Defendant’s Memorandum (Exhibit E). The first argument contained
in the Defendant’s memorandum, under Section 1.A. is that there was no afﬁda\./it prior to filing suit. The

memorandum cites the Collins v. Doe, 352 S.C. 462 (2002) case to advance their argument that the filing of

an affidavit is a condition precedent to filing suit.
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During the June 20, 2018, hearing on Defendant Doe’s Motion to Dismiss, Plaintiff’s counsel raised

the issue that the argument being advanced by Defendant Doe had already been heard and decided at the

summax’y.judgment stage by Judge Henderson. The arguments made dl_lring Defendant Doe’s Motion to,

Dismiss considered matters outside of the pleadings, namely the Affidavits submitted by Plaintiff, deposition
testimony of Plaintiff and» Bobby Rae Dye, prior Defendant Dye’s acknowledgment of liability via deposition
testimony and his denial of liability in the settlement agreement he entered into with Pléintiﬂ’. South Carolina
courts have long held that a Motion to Dismiss under SCRCP Rule 12 converts into a Motion for Summary
Jﬁdgment under SCRCP 56 when matters outside of the pleadings are considered.

This Court ultimately granted Defendant Doe’s Motion to Dismiss on the ground that the filing of an
affidavit was a condition pr‘ecedent‘ under S.C, Code §38-77-170. Plaintiff x'éspectful!y requests this Court to
reconsider its position on its granting Defendant Doe’s Motion io Dismiss in that: 1) the motion was not
propetly pending before the Court and therefore not ripe for adjudication; and 2) the motion to dismiss was
ultimately turned into a summary judgment motion due to the introduction of matters outsidé of the
pleadings. The procedural avenue to re-hear this singular issue initially raised and ruled upon by Judge
Henderson at the summary judgment hearing and again at the June' 20, 2018 motion to dismiss is either by
way of reconsideration of the summary judgment ruling or at the directed verdict stage of the case.

1L Did the Court err in finding that, the affidavit requirerﬁent of 8,C. Code §38-

77-170(2) is a condition precedent fo filing a lawsuit involving a John Doe vehicle

where there was no contact?

Defendant Doe’s motion is. based upon the grounds that the Plaintiff has failed to satisfy the terms
of S.C. Code §38-77-170(2), némely due to alleged defects with the timeliness of the ﬁl_ing of his
affidavit, ' (

In a situation where there is no phyéical contact with an unknown vehicle, S.C. Code §38-77-170
(2) requires that “the accident must have been witnessed by someone other than tﬁe owner or operator of

the insured vehicle; provided however, the witness must sign an affidavit attesting to the truth of the facts

of the accident contained in the affidavit.” There is also an endorsement that must be displayed on the
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affidavit stating, “A false statement concerning the facts contained in this affidavit may subject the person
making the false statement to criminal penalties as provided by law”.
From the plain reading of S.C. Code §38-77-170, there is no requirement that the affidavit be

filed with the Court, In Collins v. Doe, 352 S.C. 462 (2002), our Supreme Court noted that “the sworn

affidavit requirement fulfills a notice function; providing, upon request, the deféndant-insurer  with
information relating to the validity of Plaintiff’s case.” (Collins at 470). Upon request via email on Novembe;r
7, 2016, counsel -for Defendant Doe requested th(_a affidavit be provided to her. Exhibit A conﬁrms that
counsel for Defendant Doe was provided with Plaintiff’s Affidavit on Novemberv18, 2016 Avia ematl,
which-email was responded to, prior to the filing of Doe’s Answer on November 21, 2016. Plaintiff’s
first affidavit was filed with the clerk’s office on November 22, 2016. This Court based it’s granting of

- Defendant Doe’s Motion to Dismiss on the grounds that the Affidavit was not filed prior to Defendant Doe
filing his Answer, where vno such statutory requirement exists.

The Collins case is factually distinguishable from the instant case. In Collins, there was no affidayit

filed by a witness and the court determined that witness testimony could not act as the functional equivalent
of the affidavit requirement olf S.C.Code §38-77-170(2). Two years after the Supreme Court decided Collins,
it heard Gilliland v. Doe, 357 S.C. 197, 592 S.E.2d 626 (S.C., 2004), another no-contact John Doe case which
* dealt with challenges. to the requirements of S.C. Code §38-77-170(2). In reversing the Court of Appeals, the
Supreme Court stated; -

In Collins, this Court strictly interpreted § 38-77-170(2). This Court held
that while the purpose of the affidavit requirement of § 38-77-170(2) 'could
have been met by witness testimony, the statute specifically required that
the plaintiff provide an affidavit of an independent witness.

Here, § 38-77-1 70(2) pro_vides that an independent witness must attest to
"the truth of the facts of the accident." On one hand, Collins suggests that
we should not apply standards that are nét specifically set forth in the
statute. On the other hand, the provision in question here is arguably

. ambiguous (whi'le the affidavit requirément, according to Collins, is not);

therefore, a sfrict interpretation of § 38-77-170(2) would undermine the
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statute's purpose. See Kiriakides v. United Artists Communications, Inc.,
312 S.C. 271, 275, 440 SE.2d 364, 366 (1994)("However plain the
ordinary meaning of the words used in a statute may be, [we] will reject
that meaning when to accept it would lead to a result so plainly absurd that
it cogld not possibly have intended by the Legislature or would defeat the

plain legislative intention.")

The net result of this interpretation results in Plaintiff losing his ability to have his claim against John
Doe heard by the\juny. Both affidavits were executed by Plaintiff, well in advance of the expiration of the
statute of limitations. . If an affidavit were found to be a condition precedent to filing a John Doe action, that
result could have been attained by Plaintiff dismissing his case without prejudice and simply re-filing it at any
point from when Defendant Doe’s initial Motion t(; Dismiss was raised on November 22, 2016 until the
statute of limitations expired on April 17, 2018. Defendant Doe was afforded the opportunity to depose the
Plaintiff and the driver of the Plaintiff’s vehicle, Mr. Dye. The concerns of fraud prevention of the legislature
involving single-vehicle accidents have been met. Defendant Doe and his insurer have not been/prejudiced
due to a lack of notice or an oppoﬂunity to further investigation this claim, as this litigation has spanned
nearly two years, In sum, the resulting prejudice to Plaintiff rises to the level that is so plainly absurd that it
could not poséibly have been intended by the Legislature or would defeat the plain legislative intent.

Finally, due to the delay of the determination of Joﬁn Doe’s hearing on his Motion to Dismiss from
when it was initially filed in November of 2016 until it’s hearing in June of 2018, the Plaintiff respectfully
requests that the Court consider the equitable remedy of equitable tolling of the statute of limitations due to
these exceptional'circumstances. |

WHERiEFORE, the Plaintiffs pray that the Court reconsider its judgment in the above matter as

requested above and amend and reissue the Order in this matter accordingly.

[signatures on next page]
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" Columbia, South Carélina
Dated: June 29, 2018

Resf)ectfully Submitted,

___Is/S. Hampton Eadon, I

S. HAMPTON EADON, 111
Attorney for Plaintiff
SC Bar No: 76158

HARRIS AND GRAVES, P.A.

P.O. Box 11566
Columbia, SC 29211
(803) 799-2911
she@harrisgraves.com

AND

A/ Jonathan M. Goode, Jr.

JONATHAN M. GOODE, JR.

Attorney for Plaintiff

SC Bar No. 79064

P.O. Box 120

Winnsboro, SC 29180 -
(803) 635-396
Jonathan(@ithegoodelawyer.com
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to Reconsider. Appellant received written notice of entry of this order on July 18, 2013.

NOTICE OF APPEAL IN A CIVIL CASE

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas
Daniel D, Hall, Presiding Judge, Sixth Judicial Circuit

Case No. 2016:-CP-20-011

Peter Rice
Appellant,

John Doe :
" Respondent.

NOTICE OF APPEAL

Peter Rice appeals the order of the Honorable Daniel D. Hall dated July 17, 2018 on Appellaut’s Motion

S UL

6/%4/: g

Date 'S, Hampton Eadon, I

Harris & Graves, P.A.
P.O. Box 11566
Columbia, SC 29211
Attorney for Appellant
(803) 799-2911

Other Counsel of Record:
(

Attorney for Respondent

Carrie O'Brien, Esquire
- WALKER ALLEN GRICE AMMONS & FOY
225 E. Worthington Ave, Suite 200

Charlotte, NC 28203
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V5.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTH JUDICIAL CIRCUIT

COUNTY OF FAIRFIELD ) 2016-CP-20-00011

PETER RICE

TRANSCRIPT OF RECORD

BOBBY RAE DYE AND JOHN
DOE

— et et

JUNE 20, 2018
- WINNSBORO, SOUTH CAROLINA

BEFORE THE HONORABLE DANIEL D. HALL

APPEARANCES :

S. HAMPTON EADON, III, ESQUIRE
COLUMBIA, SOUTH CAROLINA

ATTORNEY FOR THE PLAINTIFF
ALSO PRESENT: PETER-RICE
CARRIE O'BRIEN, ESQUIRE
COLUMBIA, SOUTH CARCLINA
ATTORNEY FOR THE DEFENDANT

ALSO PRESENT: LAURA MASEL

 * % % *

ORIGINAL TRANSCRIPT OF PROCEEDINGS PROVIDED TO S. HAMPTON
EADON, IXI ’

ALL FEES PURSUANT TO RULE 607 (h) (i}, SCACR -

COPIES AVAILABLE UPON REQUEST FROM COURT REPORTER

SHIRLEY BROOM

16™ Circuit Court Reporter
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WITNESSES:

(NO TESTIMONY TAKEN)
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10
11
12
13
14
15
16
17
18
198
20
21
22

23

(WHEREUPON, THE FOLLOWING-MA??ERS ARE HEARD IN

rHE JURY ROOM OUTSIDE THE PRESENCE OF THE JURY POOL. }

THE COURT - Ail right, we're on the record in the
mattei of‘Pefer Rice vS. Bobby Dye. This is a Fairfield
County civil case, 2016-CP-20-00011. We are in -- in a
jury ioom outside the main courtroom with the court
reporter present, the parties ali present. We are set to
begin this trial. The courtroom's being --. is full of
potential jurors‘in this cése. We have some motions that
we need to take up outside their presence and trying to
make this as efficignt as we can. We have -- I think
everybody's agreed to be back here as‘far taking care of
these pre-trial motions.

Is thatﬁcorrect[ attorneys?

MS. O'BRIEN - Yés} sir, Your Honor.

MR. EADON -~ Yes, sir,

THE COURT - All right, let me do this. Would the
attorheys for the record just introdice themselVes and your
clients.

) e

MR. 'EADON — My name is Hampton Eadon and I
represent Peter Rice, and just —— Judge, just for
clarification, the case going forward is Rice v. Doe. Mr.

Dye has been dismissed with prejudice.

ROA 054. E

App. 056




10

11

12

13

14

16

17

18

19

20

21

22

23

24 -

25

defendant

THE COURT - All right, and Mr. Doe is an unnamed
or an unkmown unnamed defendant in the case.
All right, and ---

MR. GOODE - I'm Jonathan Goode, also represenf
MS. O'BRIEN - Carrie O'Brien representing John

THE COURT - And also present in the room with us

Mr. Rice.
Doe.
is Ms, -—-

MS. MASEL - Masel.

THE COURT -~ --- Masel, an adjuster for

Progressive Insurance.

- 80 let's do this, we had discussed in chambers a.

couple of

pending motions I believe the defense had., So,

Ms. O'Brien, we'll start with you.

motion to

was filed

there any

motion to

motion to

MS. O'BRIEN - Thank you, Your Honor. I have a
diSmiss that was filéd at the time the cémplaint
that I would likée to have heafd.inifially.

THE COURT - All right, and from the defense, is
basis by which the Court should not hear the
dismiss?

MR. EADON - Your Honor, our position is the

dismiss as indicated and the answer is based on

the failure to comply, the alleged failure to comply with

the plaintiff with South Carolina Statute 38-77-170. It's
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our position, Judge, that this is the same argument that

was made in summary judgment that has already been heard by

Judge Henderson and denied.

THE CQURT - All right, well, let's do this, then
let mé pear from Ms. O'Brien, her basis for a motion and
what she's asking for the Court to do, the legal basis for
that, and then‘I'il be glad to hear from you, y'all and
your responses.

MS. O'BRIEN - Your Honor, the motion to dismiss
is based upon the fact that the plaintiff in this case has'
failed to comply with statute 38-77-170. Specifically,
Your Honor, in 2012 the Chapter 77 Subsection 170 is
entitled Condition to sue or recover under un%nsured
motorist provision when the owner or operator of a motor
vehicle causing injury or damage is unknown. In this case
the plaintiff has a;leged that there is a phantoin vehicle
that c¢ontributed to thé.accident, and with respect to the
statute, itbspecif1Cally says that a ¢onditiohAto sue 1is

that the statute has to ~-- that the -- that the plaintiff

or some witness haé_to fill out an affidavit and there are

three different specific criteria that has to be met with
respect to the affidavit, and then theie also has to be a
statement that is displayed on the affidavit'that says .that
a false statement concerning the facts contained in this

affidavit may be subject to the person making the false
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statement to criminal penalties is provided by law.
Specifically, Your Honor, the.Collins v. Doe case which is
a 2002 Supreme Court case actually dealﬁ with whether the
étatute has to be strictly complied with.or whether it can
be interpreted. And, Your Honory under Collins v. Doe, the
Supréme‘Court held —- and I'm.quoting -— is written;
sectioﬁ 38-77-170 coﬁtains requirements necessary to
support a plaintiff's, quote, right. of action, and then the
Supreme Court went on to define what a right of action is
and says that's the right to bring a specific case to
Court, a right that can be enforced by legal action, and it
says that without a sworn affidavit a plaintiff has no
right of action. Supreme Court séid, in other words,
without the affidavit that in this case, the plaintiff, Ms.
Collins, had ﬁo right to bring her case to Court. This
case was filed in January of 2016, When the case was filéd
in Jaﬁuary of 2016, no affidavit was filed with the summnons
and complaint. And if you read the Cbllins ¥. Doe case,

the Court said that —-- it defined what right of action is,

1defined that without an affidavif that you cannot bring -

youyr case to Court. And in this situation, no affidavit
was filed in Januvary, therefore, there is a condition
precedent to bringing thé action to Court; that was not
met. The case then goes on to further state that the

statute must be strictly complied with and that an
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affidavit is -- affidavit requirement is mandateory. In
this'case I filed my answer, and after my answer was filed
and the motion to dismiss was filed, then the plaintiff
filed an affidavit, and in this case, Your Honoxr; if you
1ook'at the affiaavit on its face, which is part of the
Court record; the affidavit when it was initialiy filed
there are three specific conditions that must be met;
number one —-- | |

THE COURT - When was that affidavit filed?

MS. O'BRIEN - Can you look in the Court file,
Hampton, and see the actual date th;t it was fileg? ---

THE COURT - I == I can ===

MS. O'BRIEN - =-== because I was never provided
with a filed copy of the affidavit. All I know ig§ ---

MR. EADON - There's one on November the 18th of
2016, Judge. |

MS, O'BRIEN - Is that --

MR. EADON - That's the first one.

THE COURT - I think -- is that the date that the
affidavit was signed or was that the date it was filed?

MS. O'BRIEN - That's the date it was signed.
That's not the date it was filed.

THE COURT - That was my question is when was it
filed:

MS. O'BRIEN ~ Yeah.

"ROAO058 |
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MR. EADON - If I have a filed copy, Judge, I'll
be happy te let you know. (Pause} It was filed on-November
22nd, 2016,

MS. O'BRIEN - And my answer was filed November
21st, 2016.

So; Your Honor, the affidavit by Mr. Rice was

lfiled after the answer was flled, after the motion to -

dismiss was properly before the Court, and it's our
position that based upon Collins v. Doe, number one, that
theuaffidavit was not timely filed, that the condition
precedent per the statute, the cbndition to sue is that the
affidavit has to be drafted, that the affidavit has to meet
the three different criterias théﬁ are specifically listed
under subsection one, two and three and then contain a
statement that says a false statement was not nade. If you
get past the point of the condition precedent, which I
would argue would not be approptiate, but if you géet past
that, specifically the affidaVitihés to. 84y, number ohe,
the insured or someone on his behalf has reported the
accident to some appropriate police authority within a -
reasonable time under all the circumstances after its
occurrence, If you look at the affidavit that was filed.on
November 22nd, 2016, it completely omits subsection number
one. There is nothing that addresses subsection one in any

way. With respect to condition number two, there has to be
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a statement that the injury or damage was caused by
physicail gontact‘with the unknown vehicle, or the accident
must've been witnessed by someone other than the owner or
operator of the insured vehicle; provided however, the
witness must sign an'affidavit attesting to tﬁe truth of
the facts of the accident contained in the affidavit{ With
respect to subsection number two, the affidavit in
paragraph seven says that the defendant, Mr. Dye, tried to
avoid colliding with the picknp truck -- and I want to read
specifically -- it séys in number five: "As we approached
a élight curve on the roadway, I observed two headlights
traveling in the on-coming lane of travel." Paragraph six:
"] was able to determine that the headlights were those of
a pickup truck."” ~Number seven: "As the vehicle driven by
Mr. Dye approached the truck, Mr. Dye steered his wvehidc¢le
to the right in what I believe to be an effort to avoid
colliding int6 the pickup truck." Number éight: "In
making this maneuver, Mr. Dyé lost cohfrOl of the vehicle I
was riding in‘and went off the roadway striking a tree.",
So with respect to subjection two of 38-77-170, we believe
that based upon the affidavit that was_fiied after the
answer that they have met condition number two. With
respect to condition number three, the insured was not
negligent in failing to determine the identity of the other

vehicle and the driver of the other vehicle at the time of

ROA 060

App. 062




10

11

12

13°

14

15

16

17

18 -

19
. 20
21
22
23
24

25

11

the accident, meaning that there must be sone statement in
the affidavit that Mr. Dye, who was the insu;ed in this
case; was not negligent in failing to determine the
identity of the vehicle and the driver of the other
vehicle. Mr. Rice's affidavit does not contain any
statement that deals in any way with condition number
three. Additionally, Your Honor, there is a requirement
pef the statute that there has to be a statement that is
displayed on the affidavit dealing with the false
statement. Nowhere is that contained on the face of the
affidavit. So with respect to, again, Collins v. Doe,

Collins v. Doe specifically goes through and outlines in

the Supreme Court case that == and in this case Ms. Collins

‘did not have an affidavit, and then she tried to ¢ome to

Court and have soheone testify as to all of these issues,
and the Supreme Court held that without the affidavit
cbﬁtaihihg @ach of the three conditions and also having the
false statement displayed on the face of the affidavit,
that she had failed to comply with 38-77-170 in that her

failure to have an affidavit that specifically listed all

lof the conditions under 38~77-170 meant that her case was

not properly before the Court and the -- should not have
been heard and directed verdict should've been granted.
Also, Your Honor, after we deposed Mr. Dye and

Mr. Rice, I notified the plaintiff's attorney that bis
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affidavit did not comply with the statute. He then sent
another affiéavit to be filed with the Court, and I
received.thé affidavit some time after January 30th of
2018, so ;ess than six months ago-. .

And, Hampton, can you tell me -~ because I did
not get a filed copy of that affidavit either -- the date
that the second affidavit was filed?

MR. EADON - I'll look for it. It'waé signed on
September 26th of '17. I don't have a filed copy in my
records. /

MS. O'BRIEN ~ What do you mean in your records?
You mean in the Céurt file?

MR. EADON =+ I don't have the Court file, Carrie.
I ——m

THE COURT —'I can pull up thé Court file;

All right, go ahead. We'll -- we'll resolve that
issue.

MS. O'BRIEN - So, Your Honér, wilth respect to the
second affidavit that was filed, it would be our position
that the affidavit, again, was not properly filed at the
time that this action was brought. It was not a condition
to suing, and if you look at the second affidavit;vthe
second affidavit ad&s —— it's identical except for it adds
two paragraphs. Paragraph number ten specifically says

there was no physical contact between Mr. Dye's vehicle and
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the pickup truck. Paragraph number eleven says, the

collision was reported to law ehforcement authorities and
that Trooper T.M, McNeace with the South Carolina Highway
Patrol responded to the scene of the collision to
investigate. So it now meets condition number one, which
is that it was reported to some appropriate police

authority. Condition number three is still missing where

there is a statement that the insured, again, Mr. Dyé, was

not negligent in failing to determine the identity of the
vehicle‘and the driver of the vehicle. So it would be our
position that condition number three has not been met and
the affidavit does not comply with the statute under 38=77=
170. In addition to the two paragraphs, the additional
affidavit contains the statement that is also required to
be on the face of the affidavit that the witness is not |
making a false stateﬁeht ¢concérning the facts in the
affidavif and may be subject, the pérson making the false
statement, to criginal penalties as provided by law. »
So, Your Honor, oux posifion is that based upon
the statute, based upon the Supreme Court case, Collins vs.
Doe, that is still cufrent law in South Carolina from 2002,
that in order for the plaintiff to bring a right of action
to the Court and have the case before the Court, that the
plaintiff has to have an affidavit that is filed witﬁ the

complaint. The affidavit cannot be filed after the
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complaint. The affidavit cannot be filed after there has

been an answer in this case that has been filed where a

motion to dismiss is properly before the Court. Again; if
you believe that a condition precedent of filing the
affidavit at the time of ;he lawsuit ié\not required, the
affidavit - the first affidavit fails to meet criteria in
38-77-170 of subsection one and three and fails to contain»
the statement that must be on the face of the affidavit.
The subsequent affidavit that Was filed some time in 2018
and had to haveybeen.after January 30 of 2018, also fails
to comply with subsection three, and baéed upon Collins v.
Doe, Your Honor, it's our position that the plaintiff has
not complied with 38-77=170 and the Supreme Court requires
strict compliance, and there is no testimony that ié to be
allowed based upon 38-77-170 as a substitute for the
affidavit based upon Collins v. Doe,

THE -COURT - All right, thank y'all. And when
y'all -- I hay be reading and have my head down When.y;all

are talking. I don't mean to show y'all, Mr. Dye, (sic)

lany disrespect. I'm listening at the same time.

All right, so Mr. Eadon, I'll be glad to hear
your response to the motion to dismiss.

MR. EADON - Judge, I don't have a whole lot to
add, because that's the exact same argument that was

advanced at summary judgment. Judge Henderson heard all of

"ROA 064

App. 066




e,

10

11

12

13

14

.15

16
17
18
19

20

21

22
23
24

25

15

‘the same arguments. He rendered a decision at that time.

There's no new information that's been brought before the
Court. it's the same argument under a'different name, And
in his decision he evaluated all.of the case law. He
evaluated all of the arguments th;t were advanced just a
moment ago. In his order he specifically found that the
affidavit satisfied the affidavit requirements of 38—77—
170, and I'——.I certainly don't want.to be in a position
where I'm saying a Judge can’t do something, because that's
certainly not my place, but, you know, this motion of
dismissal was fiied with an .answer, what, two years ago,
and we'fe sitting here literally the eave of trial to hear
this, this motion to dismiss after a motion for summary
judgment has been denied. If there is any —-- if there was
any relief of granting a motion to dismiss, it should've
been done ptior to this point, because the statute of
Linitations had not expired. Obviously as we sit here --
this wreck happened in April of 2015. The statute has
expired. The statute of limitations has expired, but 1'l11

be happy to rehash all the arguments that I made at summary

v

judgment.

THE COURT - Well, let me —- you don't need to
thaf. I mean it does -- what I would like you to -- hear
is that -- his order ~- and I have a copy»of his order here

in the clerk's file before me -- he says that I find that
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' the September the 26th, 2017 affidavit submitted by Mr.

Rice satisfies the affidavit requirements of South carolina
Code Section 38-77-170 (2) -— subsection two and if 1
ﬁnderstand defenses' argument that -- hexr —- the argument
for the motion to dismiss probably goes bevond just
subsection two. |

MS. O'BRIEN - Correct.

THE COURT - All right, so -- éo I'11 be»glad to
hear you —-- or at least that's ﬁhe way the Court sees it.
Mr. Eadon, let me hear from you and then I'll come back to
you.,

MR. EADON - Yes, sir. BAnd, Judge, if you'll just
give me a moment, again, we didn't have == I don't have all
my case law.. It's in there as it relates to —-

THE COURT - You want to go get}it?

MR. EADON

If you don't mind.

\ THE COURT — Yeah. We'll —- yeah, go get ---

MR. EADON -~ Okay, thank you. Make sure I have
everything so that we can be on the same page. ‘

(WHEREUPON, BRIEF PAUSE)

MR. EADON - Thank you, Your Honor.

THE COURT - And let me do this. I'm satisfied
that the —- I mean I'm not here to -- I'm satisfied that

Judge Henderson's order on the summary judgment is the law

of the case, and so we really don't need to rehash the --

ROA 066

App. 068




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

the compliance with the statute as far as —-- it appeared to
me -=- ‘and when I read through the file that what Judge
Henderson ordered Qas that even though the initial
aftfidavit did not have the required language stating about
the potential penalties and then the subsequent affidavit
did, that the law appeared to be —— and I think obviously I
believe he‘was correct -- and that that did not mean that
the affidavit was not sufficient. So that's -- ‘it does not
appear to be the issue before the Court or that I'm going
to consider whether thaf affidavit ended up being
sufficient. What appears that defense ig arguing that is -
- was hot argued as part of the motion is this =~ is the
broader concept of that the filing of an affidavit == and
it appears that the case law that I looked at -— and you
can correct me if I'm wrong -- all dealt with cases where

there was hot an issue of the timeliness of the affidavit,

it wag inoré of thé sufficiency of the affidavit that, you

know, I guess weé must assumé wefe all timely filea, and it
appears what the defense is arguing is that as a conditién
-- well, now she is arquing -- as a condition precedent to
the bringing —- actually filing the suit, then an affidavit
mﬁst've been filed, so that's what I'd like to hear from
you, Mr. Eadon, on that particular issue.

MR. EADON ~ Okay. As to -- I'm sorry, the last

part as to whether this a condition precedent to -—-
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THE COURT - Yes. Yes. In other words, you filed
a lawsuit and what she's arguing -~ at least is the way the
Court is interpreting it —— filed a lawsuit, filed the

complaint, you got to have the affidavit -- an affidavit

filed at the time of the action for it to be a proper

action,

MR. EADON - Okay.

THE COURT - The cases that dealt with fhe summary
judgment it apbeared that.affidavits were timely filed, But
you —— then.you had this disagreement over whether the
language -requiring the notice of a criminal penalty and it
appears to this Court that our == our Courts have said,
hey, look, even if they file one later on and it has the
language on thére;-then that's fine, sc —-- do you .

understand my question?

" MR. EADON - Yes, sif. So you're wanting us to

address —-- )

THE COURT - The'cOhditibh —-——

MR. EADON -~ The condition precedent.

THE COURT - --- being a condition precedent ---

MR. EADON - Sure. |

THE COURT ~ —--.in this case factually an
affidavit -— and there doesn't appear to be a factual

dispute that the affidavit was not filed until a.day after

the ans -- the defenses' answer was filed.
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MR. EADON - Yes, sir.

THE COURT Am I right factuadly?
MR. EADON - Yes, sir. Yes, sir, that's correct.

THE COURT - Okay.

]

MR. EADON - And, Judge, that's -- that's part of
the argument that was advanced at summary judgment and we
submitted a case and, again, I don't have all of the case
law from that argument which was done months ago, but
there's a Tucker v. Doe case that was decided by the Court
of Appeals where the sufficiency of an affidavit was tested
and —--

THE COURT = And she “= defense has just handed me
a copy of Tucker v. Doe,

'MR. EADON - bkay. And,/YOu know, in that case,
Judge, the affidavits wereAfiled aftEr the lawsuit was_ |
initiated, and the'Court in that césé held that the
affidavit complied with the séction, and our position would
be if the -- if the Court found that it was a true
condition precedent, then that case should’'ve been
dismissed as Ms. O'Brien is asking this Court to do on Mr.
Ricé‘s.case. You know, our —— OUX other position is that
the legislature in writing laws is clear ofAQhat they want,
and the medical malpractice afepa[ South Carolina Code 15-
79-125, they create a true condition precedent, and the way

they do that is they say the subject of this statute is
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notice of dintent to file suit as a prerequisite to filing
an action. Subsection one ~- or Subsection A says prior to
filing or initiating a civil action alleging injury or
death és a result of medical malpréctice; the plaintiff
shall contemporaneously file a notice of intent to file
suit and an affidavit of an expert witness, So our
position is when the legislature intends for something to
be a true condition precedent in order to bring a case to
Court or to be able to recover from a uninsured claim, then
it should mirror the languége that they've used iﬁ this
ﬁédical malpractice statute. ' The heading of the uninsured
statute is conditions to sue or recover under uninsured
motorist provisions. So our position is thaf if the
legislatgre specifically intended that the filing of this

affidavit be a true condition precedent as being argued
A}

this morning, they should've specifically stated it as they

did in the med fal Statute, and, you know, otheiwise thé
statute has been satisfied per Judge Hendérson's summary
judgment order. I mean I'm happy to -——

THE COURT - All ;ight, and -- I mean would you
agree that -- and I'11 be glad to hear you on this ~-'that

the summary judgment order did not contain any language

that dealt with the issue of it being a condition

precedent.?
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MR. EADON - I would have to go back threough it,
because quité frankly I haven't reviewed it since -—-

THE GOURT - Okay, all right. Well, take a look
at it, because I'm going to take a -- I'm gqing to do a
little bit of research before I rule.

MR. EADON - Okay. I know —— I know for-a fact
that thét argument was advanced at the hearing. I do
recall that.

M8, O'BRIEN - No, it waén‘t, and there's nowhere_
in the order ---

THE COURT - Well, I ﬁean -— we're —-

MS. O'BRIEN = === that it deals with that.

. THE COURT = That's all right. That's all right.
We're'bound by the order.

MS. O'BRIEN - Right. The order does not address
that at all.

THE COURT - All right. Let me do this, so we're
back to you —-—-

MS. O'BRIEN - Your Honorx, and I'm going to ---

THE COURT - ——- defense.

MS. O'BRIEN - -—- hand up Collins v. Doe. Bnd,
Your Honor, I have ﬁighlighted specifically what Collins v.
Doe on the second page specifically says and deals with the
-~ and it says that, you know, the requirements are

necessary to support a plaintiff's right of action, and it
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defines right of action and goes én to say —- Your Honor,

‘lit's the -- actually the other case. It specifically says

that without a sworn affigavit, a plaintiff hés no right of
action. It'alsovgoes on to sé& that -- that a plaintiff's
strict compliance with the affidavit requirement is
mandatory. The case-also in Collins v. Doe talks about
that under the rules of statutory interpretatibn the use of
words such as shall or must indicates the legislature's
intent to enact a mandatory requirement. The statute
specifically says that this must -- the affidévit must
contain and must be filed and it defines as when it must be
filed. It is a condition precedent.. The statute even
says, it is a condition‘to sue.. That is the heading of the-
statute. So they -- it's the defenses' position that they
have failed on that. With respect to the fact that the.
affidavit was filed latef, if you read the Tucker v. Doe
case, the Tuckei¥ v. Doé caée'never addresses that issue.

In fact, the Courﬁ.saYS that it was not préserved becCause
it was not railsed until it was on the appellate level, so
therefore theyldid not address that at all. There has been
no case law that I have been able to find that shows that
when an affidévit is filed after the complaint or after the
answer that it is sufficient. All of the case law -— no
one has raised that argument. No one has dealt with it,

and if you look at Tucker v. Doe and read through the case
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-~ and I went through it again, because in the order Mr.
Eadon argued that Tucker v. Doe stands for the proposition
that vou can file an affidavit anytime you want. Tucker v.

Doe does not say that anywhere in the case law. It wasn't

addressed; it wasn't raised, and therefore, the appellate

|court said that they could not deal with it because the

first ﬁime it had been raised was on the appellate level,
and therefore, it failéd.

Your Honor; tﬁe condition precedent is _one issue,
The other issue that will h;ve to be dealt with -- and if
you look at the order, it specifically says that the only

thing that was addressed with respect to the affidavit was

1subsection two. Your Honoxr, subsection three requires that

the insured has- to —- it has to be in the affidavit —- the
insured wasn't negligent in failing to determine the
identity of the vehicle ahd the driver of the véhicle,

Both affidavits do not deal in any wéy with 38-77-170
paragraph three. And, Your Honor, it’'s our position that
the affidévit that was filed in 2018 does not adéress -
subsection three. The affidavit that was filed on November
22nd, 2016 does not address subsection.three. Statute of
limitations has expired in this case and no affidavit can
now be filed, and no testimony can come in to correct the -

deficiencies in the affidavit.
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THE COURT - All right, Mr. Eadon, I'll give you

|the last word.

MR. EADON - Yes, sir, Your Honor. I meaﬁ I don't
have a whole héck of a lot to add to be honest with you due
to the fact that this -- we weren't ~- in truthful, we
weren't pfepared to come and argue something that our
position has been heard on th¢ case. Some of the things
that Ms. O'Brien has argued I don't necessarily agrée with.
There has been testimony by way of video depo --. or by way
of video -~ by deposition that there was no way for them to
determine. Mr. Dye testified that there's no way for hin
to determine the vghicle that ran them off the roadway as
if didn't hit the brakes == and I'm paraphraéing. I'm not
directly quoting -- but that the vehicle did not stop. The
individual did not come to where they were down in the
trees after they ran off, and he is here and he will
testify to tha; fact. Mr. Rice i5 in a position where he
is unable to say that they were able to fina out and
determine the identity of the individual who ran them off.
the road. The law enforcemernt, the highway patrolman who
showed up in his —- in his accident report does not show
the identity of the other driver. The other driver just

kept going and there will be testimony today in trial from

Mr. Rice and from Mr. Dye that there is no way for them to

be able to determine who that driver was, because he didn't
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stop, and it's not anything that they did or didn't do that
'led‘tO'that. It's just. the facts of this case, and there'sv
a case —- I do remember in researching this months and
ﬁonths ago -- in Orangeburg where an unnaméd driver caused
a wreck and then fled the scene and the Court essentially
in listening to deposition —-- or testimony at trial that
that person was negligent ip failing to identify that
driver. That driver came up to the door of the plaintiff,
spoké to them and then took off.' And if memory serves me,
it was somebody with a Texas iicense plate. The Court
ultimately décided that that person —-— the plaintiff was
negligent in failing to identify the John Doe driver who _V
left the scene. This case 1s factually distinguishable and
different in that they're down in a grove of trees, the
other ca£_never stops, continues going; it was reported to
law enforcement. There will be testiiony to that, and
thére's already been deposition testifony to that, that
there was —— theré's nothing else that could be done fov
determine the identity ﬁnder subsection three,

‘THE COURT - All right.

MS. O'BRIEN ~ Your Honor; the only thing I want
to say is, Collins v. Doe specifically addresses the issue
as to whether a witnesses' testimony‘at trial is the
functional equivalent of the affidavit requirement, and

Collins v. Doe says that even if you have testimony at
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trial that can correct the -- that can support the
affidavit, that could deal with the deficiencies of the
affidavit, that that testiﬁony cannot be used in lieu of
making sure that you have met the statutory requirements.

THE COURT - I'll take a look at those. All

right, any other motions?

MR. EADON - To that issue, Judge, I would hand up
Gilliland v. Doe, which is a 2004 ---

THE COURT - And I have — I've éulled it up. I
have looked at it a little bit earlier,‘but I'1l take a
look at that again.

MR. EADON *= And the only response to that is that

in that case the Court discussed witness testimony from

1Gayle Norris whose testimony actually supported the claim

by the plaintiff, and so to £he -~ in deciding a case after
the Collins' decision, this Court essentially said that her
testimony does corroborate and support and provide
circumstantial evidence to the issue that this is a John
Doe.

THE COURT - All right.

MS. O'BRIEN - But there's a difference, because
there was an affidavit in Gilliland v. Doe, so there ——-—

THE COURT - All right. 1I'll look at Gilliland v.

| Doe —-~
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MS. O'BRIEN - Yeah. Yeah, Gilliland v. Doe does
notistand - |

THE COURY - Anything other issqes -

MS. O'éRIEN.— ~—~ for that proposition.

THE COURT - Anything other issues we need to take
up?

MR, EADON - I have a motion in liﬁine; Judge.

THE COURf,— All right, énd what does that
involve?

MR. EADON - I'1ll be happy to hand it up..

(WHEREUPON, DOCUMENT HANDED TO THE COURT}

MR. FADON = The majority of it, Judge, is a

traditional motion in limine dealing with evidentiary

m;tters.
(RHEREUPON, DOCUMENT HANDED TO MS; O'BRIEN)v
MS. O'BRIEN - Thank you.
- MR. EADON - You'tre welcome.
Here's a memorandum in support of the motion in
limine,

Judge, the first oné, and I doﬁ‘t know if Ms.
O'Brien intends to get into this or not on this particular
case, but it's asking that the éourt direct that there be
no questioning along the lines of when Mr. Rice hired

counsel. T don't believe that was a question-in the
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deposition but I don't think it's proper for the reasons

contained in this motion in limine.

THE COURT - Ms. O'Brien, do you want to be heard
on the timing of hiring of counsel?

MS. O'BRIEN -~ Yeah, ﬁonetof the cases cited are
South Carolina cases. That's not South Carolina case law.
South Carolina case law doesn't deal nor address with the
timing of hiring counsel, so yeah, that doesn’'t -- X'd like
to sée some South Carolina case law that supports that.

THE COURT - Well, I'm going to grant that motion.
I'm not going to allow you if we go to trial to go into the
timing of counsel.

vHow about prior settlement of Bobby Rae Dye?

MR, EADON - Yes, sir, Judge. This is -- we've
eluded-to this and discussed this earlier. Mr. Dye was an
original defendant in this case. He entered into a
settlement agreemeht with M. Rice months ago; a release
was signed. The release specifically states that -- fhat-
liability is expressly denied contrary to some positi;ns
taken earlier. A stipulation of dismissal was entered with
prejudicé'as it relates to Bobby Rae Dye, and then the
memorandum that I havé attached discusses South Carolina
law spebifically as it relates to this issue of settiément

agreements and the admissibility of settlement agreements.
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It talks about -- I don't want to waste the Court's time

| reading something that the Court can read, but ~—-

THE COURT - Well, let me hear where -- what the
defense position is to -—-

MS. O'BRIEN - Your Honor, —- yeah, our position
is not that we are going to admit the settlement agreement;
but Mr; Dye has admitted liability in this case. Mr. Dye
paid money to the plaintiff admitting that he had cauéed

injury to him and the jury has .a right to know that Mr. Dye

lhad -- and I have a right to question him as to the fact

that he has admitted that he injured the plaintiff as a
result of this accident. '

THE COURT = Well, that doesn't go to any
settlement. i mean do you have anvobjection to her beéing
able to ---

MB. EADON - Yes, sir, I do, and —~Jbecause I
think that -- I fean this is the rélease that was signed by
MY¥. Rice, and providihg to Progressive, Ms. O'Brien's |
client, it specifically states, Bobby Dye, which liability
was and is expressly denied. There is no -— I mean yeah,
they -- I mean just like any B~

THE COURT - Well, how do we know -- well, then
what you’re telling me is that there's.some inférmation or

at least the defense is arguing there's some information

that he has admitted liability.
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MR. EADON - Not in the.-- and my understanding of
defenses' argument is that by settling he has admitted
liability. This release just like any other release that
I've seen expressly denies liability.

THE COURT =~ All right, well, that's -- I'll --
I'm going to grant the motion in limine if we get to that
pbint of his -- just because he settled the case it appears
to the Court. that he has not -- it appéars as part of their
negotiations he denied liability. Certainly if he takes
the staﬁd, that will be a factual issue for the jury to
determine. I mean a jury’'s got to decide what —-- if -- 1
meén that may be their defense that he's liable. I mean
there's - he still has a == they still have a right to
exémine him if he's a witness on what he did or didn't do.

MR. EADON ; Okay, but not —- but not the fact
that he was involved in the lawsuit or that any other ---

THE COURT - Right.

MS. O'BRIEN - Why not? I have a right to -- the
-— I have a right to question the plaintiff on the
pleadings, and the pleadings are -- the pleadings are
evidence in this case, and I can pull up the specific case
that says that I have a right to question the plaintiff on
the pleadings in this case ——-

THE COURT -~ And ——-
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MS. O'BﬁIEN - -—— and the fact that he alleged
that Bobby Rae Dye caused this accident. Absolutely. And
S

THE COURT ~ Well, let;s -- hold on a minute.

MS. QYBRIEN - Yeah. :

THE COURT - I'm not necessarily -— I don't -—- I

‘don't believe that the settlement precludes you from

examining him about the facts of the case and then -- and -
- T don't know how he's going to answer the question. We
don't know how he's going to answer the question, but we'll

-~ we'll deal with that if and when Mr. Dye takes the

| stand., We'll revisit that. How about collateral source?

MS. O'BRIEN - We agree on collateral source.

THE COURT - All right. How about —--

MR. EADON - And, Judge, as to discuss prohibiting
the discussion of any write-offs, any agrgements as it
relates . to the medical bills that have bgen incurred in
this casé, just so wé’re oh the saime page. Right?

MS. O'BRIEN - Yeah,

THE COURT - Bnd then four, use of documentary
evidence without proper foundation. That‘$ a rule the
Court —— I don't know that —— I mean certainly the Court
will enforce whatever appropriate evidentiary rules as far
as proper admission of evidence.

Number five?
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MR. EADON - Judge, this -- this really kind‘of
goes hand-in-hand with number six. Mr. Rice was involved
in a'motor.vehicle collision in Novembex of 20614 I believe,
which was about six months prior to this one. All
indications in his testimony that I'm aﬁare of is that he
went and got checked out, didﬁ't have ahy further
treatment. You know, it's our position is that that is
irrelevant to this casé that’s being judged on these facts,
that it's not a pre—existing type continual injury that has
anything to do with his one ER visit in this case, as well
as there was a subsequent motor vehicle collision that
doesn't have anything to do with this case.

THE ' COURT = Well, I would say.that we need to
deal with five and six if and when Mr. Dye testifies and

once he testifies beforé ctross examination we'll revisit

that, because it goes to thé issue of what she's allowed to

ask on cross. Isn't that right?

MR. EADON ~ Yes, 8ir.

THE COURT - All right, we'll revisit those.
We'll see how —— what happens at trial. |

All right, seven?

MR, EADON - I don't know if that's something that.
Ms. O'Brien intends to get into, but -- and i'll be honest
with you, as long as there's no claim that John Doe is |

somebody who can't pay a judgment, which I don't think Ms.
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O'Brien's going to do. I don't think we‘need to address
seven? |

THE. COURT - All right, eight, failure to call
witnesses? .

MR. EADON - That's just asking that there be no -
- no mention of somebody that's equally available to both
parties, and in thi; case there's a passenger that's gone
AWOL, Derrick McCrorey, who Mr. Dye -- I mean Mr. Rice nor
us nor Ms. O'Brien's been able to find. We've all tried to
noticeihim aﬁd serve him subpoenas, tried to get. him
deposed and he's been uncooperative to everybody.

THE COURT = Ms. O'Brien, you want to be heard on
that?

- MS, OfBRIEN - Abhgolutely. I have a right to
discuss the fact that there was an additiohal passenger in
the vehicle Who has never testified and never made a
statement that the —- theré was a phantom vehicle or that
it caused this accident. I have a right to cross examine
the plaintiff about that. I have a right'to cross examine
the plaintiff about the fact that there's no medical
provider that has supported that he was injured as a result
of this accident, and that goes to a directed verdict
motion —~=

THE COURT - I'll deny that motion.

Criminal history?
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MR. EADON - There -~ Mr. Rice has testified to
some misdemeanors in his depesition. I don't know if
defense intends to get into any of that, but this is just a
blanket motioﬁ in limine to -- to ask that né criminal
history that Mr. Rice may have been involved in ---—

THE COURT - Well, that will be dependent upon
what he -- -how he answers and testifies-at trial. We'll
revisit that one.

MR. EADON - All right, and I believe that's it,
Judge. |

THE COURT - All right.

MS. O'BRIEN - Your Honor, the only motion that we
have- is that there be no mention of insurance by any party

or any witness.

THE COURT - I assume that eVe‘rybody's‘ willing to
abide that --- |

MR. EADON - Yes, 8ir.!

Don't say the word insurance. Okay?

THE COURT - All right, anything else we need to
take up? | |

MS. O'BRIEN - And I would also ask if Mr. Dye
testifies that he not mention insurance and be instructed
by the plaintiff not to mention insurance.

THE COURT - That'll be left up to then.

Hopefully they will ---
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MR. EADON - I will — I will tell him.
THE COURT - All right, let's go in -- y‘all take

your places in the courtroom and get -yourself settled and

then I'm going to take a ——— ' ;

(WHEREUPON, BRIEF PAUSE WHILE PARTIES TAKE THEIR
POSITIONS IN THE COURTROOM)

{(WHEREUPON, BRIEF RECESS TAKEN.)

35

(WHEREUPON, HEARING CONTINUES IN THE COURTROOM.)

THE COURT - All right, plaintiffs ready to
proceed?

MR. EADON - Yes, sir, Your.Honor.

TﬁE COURT - Defense?

MS. O'BRIEN = Yes, sir, Your Honor.

THE COURT - All right.

Ladies and gentlemen of the jury, we've got some
igsues that we need to take up outside of your presence.
I'm going to release you for lunch. If you would call at
1:00 6'clock, ¢all the numbexr that you have at 1:00
o'clock. The clerk will leave a message on when you'll
need -- when you'll be needed next, so I'm going to allow
you to leave for lunch. It is twenty til 12:00, but call
at 1:00 o'clock and you will have instructions abqu what
to do next.

THE COURT - All right, everybody be seated while

this jury panel ---
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{WHEREUPON, JURY POOL EXIfS THE COURTROOM.)

THE COURT - All right, we're back on the record
and this is 2016-CP-20-00011, Peter Rice vs. Bobby Dye and
John Doe. Bobby Dye is no longer a party to this action,
gso this is Peter Rice vs. Johﬁ Doe. AThe'Court has heard a
motion to dismiss on the reco:d outside the presence of the.
jury in another area of the courtroom, also went through
some motions in limine is also on the record, wmotion from -
- the motions in limine brought by the defense and the
Court had taken under advisement the motion to dismiss.
We're back in the courtroom to deal with that motion first.
Is there anything else that you want to put on the record
as far as the motion to disﬁiés from the defense?

MS. O'BRIEN - Otherx th;n the case law that was

~

handed to Your Hondr a few minutes ago by plaintiff's
attorney in chambers, Jordah v. Doe. The Jordan v. Doe
casé stands for the proposition of whether there was
sufficiency of evidence that dealt with sUbséctibn three in
statute 38~77-170, and, Your Honor, we are not arguing
whether there is sufficient evidence with fespect to
subsection three., Our position has been and we maintain is
that the affidavit doesn't address in any way subsection
numberithree, either the affidavit that was filed on
November 22nd, 2016 or the affidavit that was filed in

2018, and based upon Collins v. Doe and the case stands for
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the proposition that the statute is a strict requiremént
that it must centain the three provisions along with a
statement on the face, that it must contain about the
falsity and it has not been made under'false pretenses, our
position is is not whether theré's sufficient evidence, it
is whether there was any evidence whatsoever with respect
to subsection three on the affidavit, and-our position is
that the plaintiff has not complied in that statutoiy
requirement under subsection three.

THE COURT - All right, thank you.

Mr. Eadon, anything on behalf of the plaintiff?

MR. EADON = Nofhing from the plaintiff, Your
Honor, other than we believe the light == all the arguments
that have been advanéed in the light most favorable to Mr.
‘Rice that the -- and in light of Judge Hendefson's ruling
on the summary judgmené, that the affidavit requirements
have béen met in this case and the caseé should move foiward
t6 a jury trial. |

THE COURT - All right, thank you.

Well, here's what I'm going to do. I'm going to
grant the motion to dismiss, and here are the reasons why.
It appears that éummons and complaint were filed on June
the 12th, 2016. At that time there was no affidavit as
required by 38-77-170 either served on the defendant or

filed and made a part of the initial complaint., Indeed it
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appears that the defendant filed an answer on November the
21st, 2016 that included the métion to dismiss in théir
answer and it was on November the 28th was when the —--

MS. O'BRIEN - It was the 22nd; Your Honor.

THE COURT - I'm sorry, it was November the 22nd, -
one day later the first affidavit —- the first affidavit
wés filed by the plaintiff. That affidavit did not include
the language requiredvby 38—77—176, however, subsequent
affidavit Qas filed on -- it was actually filed on February
the 8th, éOlBrcontaining that language. It appears that --
that the summary judgment motion, which is the law of the
case, that was ordered == or the order of the summary
judgﬁent by Judge Henderson dealt w%th 38=77-170 subéeétion
two, which dealt with the language that -- but had to be
added to an ‘affidavit and certainly the case law supports
Judge Henderson's ruling on that that even though an
affidavit that's properly filed does not include that
language. Ifbeliéﬁe the casé -- that the case law was
clear that subsequent remedies are proper and that, so,
therefore, the summary judgment motion was —— that the
Court agree —; whatever it's worth, the Court agrees with
Judge Henderson on that, however, the issue on the motion

to dismiss goes to the -- and the defense argued that at

the time of the filing of the complaint as a condition

precedent for the right to sue or have a cause of action
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that. ~— that the affidavit had to have been the basis of
which under 38-77-170, that that was a necessary condition
to sue‘or recover and so —-- and I am -- the Court is
persuaded by the language -- the Supreme Court case of
Collins v. Doe, the language that the Supreme Court speiled
out in thefe about =-— whether the nature of this particular
statute that a strict compliance with that stat?te is
required and the affidavit ~- and I'm not even going to qo .
into the sufficiency of the affidavit or the éufficiency of
any evidence that might have been presented later on. i
find that the —- thaé the motion'to dismiss is granted
because of the failure to file an affidavit until after an
aﬁswer was fi;ed in the case, and so that's the basis for
the Court's ruling. Thank you. |

MS. O'BRIEN - Thank you, YOuf Hoﬂor.

MR. EADQN - Thank you, Your HOnor.

THE COURT - I ¢an do that on a form —- Well, I'll
do a form Ffour. If you would like to suﬁmit a more "formal
ordef, Ms. O'Brien then do that. bertainly run it by your
counterparts and then send that to me and I'll review it,
and if I need to make that part of the file, I'll sign it.

Mé. O'BRIEN - Okay. Thank you.

THE COOURT ~IEOWever,.I will sign a form four.

%hank ytall.

MR. EADON - Thank you, Judge.
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CERTIFICATE

I, Shirley Broom, Official Court Reporter
for the Sixteenth Judicial Circuit for the State of South
Carolina; do hereby certify that the foregoing 40 pages is -
a true and accurate Transcript of Record of the proceedings
had and the evidence introduced in the proceedings.of Peter
Rice vs. Bobby Rae Dye and John Doe, as taken by me in The |
Court of Coﬁmon Pleas for the Sixth Judiciél Circuit on
June 20th, 2018, and provided by me this the rg?'zﬁféay of

foyd,
7

, 2018,

AW AR
.4
I do further certify that I am neither of

kin, counsel, nor inteteést to any party herein.

Shirley Bﬁgf;, CVR-M

Official €durt Reporter,

Certified Verbatim Reporter, In and
for the State of South Carolina
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STATE OF SOUTH CAROLINA

" COUNTY OF FAIRFIELD
Peter Rice, .
: Civil Action No. 2016CP20011
Plaintiff,
Vvs. : . AFFIDAVIT OF PRTER RICE
Bobby Rae Dye and Jolm Doe,
Defendant.

PERSONALLY APPEARED before me, Peter Rice, who, being first duly sworn, deposes and

" says that:
1.

2.

FURTHER AFFIANT SAYETHNOT

T am over the age of 18 and otherwise qualified to give sworn testimony;

I am a citizen and resident of Chester County, South Carolina;

1 am the Plaintiff m‘.the ahove-réferenced legal action;

1 -was a passenger in-a vehicle-being driven i)y Bobby Rae Dye, traveling on Highway '
901in Fairfield County, South Carolina on Apnl 17, 2015; .

As we approached a slight curve  of the roadway, J observed two headhghts traveling in
the oncoming lane of travel; -

1 was able to determine that the headlights were those of a pi;k-ﬁp truck;

As the vehicle driven by Mr. Dye approached the truck, Mr. Dy.e steered his vehicle to
the right in what I beheve to be-an effort to avoid colhdmg into thc pick-up truck;

In making this maneuver, Mr. Dye lost conirol of the vehicle I was riding in and weut off
of the roadway, striking a treo.

The truck that was traveling in the oncoming iane never stopped and I was unable to
dctermine the idéntity of the truck or it’s driver. "

(Signature page to follow)
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Date:,Mvo&L }{‘r 80/6

P

PETER RICE
Sworn To Before me this18th day
. of November, 2016 ﬁ
Notary Pubhc'f/r South Carolina
My Commission Expires: /-13.202] '
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CERTIFICATE OF SERVICE

_Connie Gause says that (s)he is the Paralegal for the Attomey for the Plaintiff, with offices at

1518 Richland Street, Columbia, SC, and that on November 21, 201 6, (s)he mailed in a seéled.pgvelope,
. . 2

postage prepaid, a copy of Affidavit of Peter Rice to:

Michael T. Covulter, Esq.

CLARKSON, WALSH & TERRELL P. A
PO Box 6728

Greenville, SC 29606

Carrie H, Q'Brien, Esq.

Willson Jones Carter & Baxley, PA
6701 Carme] Road, Ste. 475
Charlotte, NC 28226

e F@w/

Cormie 1. Gause

1 10000Zd091L0Z#ISYD - SYITd NOWWOD - A1314¥IVH - Wd 9€:11 62 Unf 8102 - AT ATTYOINOYLOF T
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"Hampton Eadon |

Subject: S FW: Peter Rice vs, Bobby Rae Dye and John Doe 16-5250933;

Fram: Carrie H. O'Brien [mailto:chobricn@wilaw.net]’

Sent: Wednesday, January 4, 2017 6:07 PM

To: Hampton Eadon <she@harrisgraves.com>; Connie Gause <cgause@harrisgraves.com>

Cc: ‘'meoulter@clarksonwalsh,com' <mcoulter@clarksonwalsh.com>; 'thammett@clarksonwalsh.com’
<thammett@clarksonwalsh.com>; Mandy B, Given <abgiven@®wilaw.net>

Subject; Peter Rice vs, Bobby Rae Dye and John Doe 16-5250933:

All,

| am removing my Motion to Dismiss.

The Mation to Amend Answet is as to John Doe and | have let Mike know | have no objection, prevbusly.

| am notifylng Court as to both first thing in morning.

Feel free to call my cell, 704-577-4261, with questions.

Thanks,

Carrie Hailman O'Brien, Attorney
chobrien@wilaw.net :

6701 Carmel Road, Suite 475.
Charlotte, North Carolina 28226
Phone: (704) 247-9679

Fax: (704) 544-1719
wichlaw.com

This message may be protected by the attorney/client privilege, attorney work product or other privileges. If you received this message

error, please send a reply, delete the message immediately and do not forward this message to any other person.
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Connie Gause

From: Durham, Tammy <Tammy.Durham@fairfield.sc.gov>
. Sent: Thursday, January 5, 2017 10:09 AM
To! . Mandy B. Given ,

Subject: RE: Peter Rice vs. Bobby Rae Dye and John Doe 16-5250933:

{ will note the roster, Thanks for the update

Tammy

‘From: Mandy B, Given [mallto:abgiven@wjlaw.net]

Sent: Thursday, January 05; 2017 9:34 AM

To: Durham, Tammy ’ . ) :

Cc: 'meoylter@clarksonwalsh.com'; ‘thammett@clarksonwalsh.com'; ‘she@harrisgraves.com'; 'cgause@harrisgraves.cont’; -
Carrie H. O'Brien . - :
Subject: Peter Rice vs, Bobby Rae Dye and John Doe 16-5250933:

Tammy,

Per our telephone conversation this morning, Attorney O'Brien’s Motion to-Dismiss has been removed, and you have
noted that she consents to the Motion to Amend.-Do not hesitate to contact me withvany questions. ’

Thank you,
o S Mandy Given, Paralegal to Carile Haliman O’Brien
— I _— _ abgiven@wilaw.net
‘ ‘g } « ;Z}s :- 6701 Carmel Road, Suite 475
; R P Charlotte, North Carolina 28226
: Phone: (704) 247-9687 .
i Fax: (704) 544-1719
wicblaw.com
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?ﬁs message may be protected by the attorney/client privilege, altorney work product o ofher privileges. If you recelved this message in
error, please send a reply, delete the message immediately and do not forward this message to any other person,

. Total Control Panel C S / Login

To: ubgivend@dwilaw. net ' Remove this sender frorm my ailow list
From: tammy.durham@fairfield.sc.gov :

You received this message because the sender is on yonr allow list,
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ELECTRONICALLY.FILED - 2018 Jun 29 11:36 PM - FAIRFIELD - COMMON PLEAS - CASE#2016CP2000011

Sl Common Pleas
TR motion Roster

T M‘xﬂtﬂmﬂ Benfzmin
R e

Fairfield County Sixth Judicial Circuit - Roster Details
Motion Roster for January 5, 2017 @ 9:30 AM

&Y 01/0512017
Number of metlons =16 ) . - .
# |Date Time ‘hr:mn Description Filing Party Filed Date |Case Sub Type |Plainti{f Defendant Nates
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LLC , defendant, et al
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STATE OF SOUTH CAROLINA 20]8 ’}# RINI,THB COURT OF COMMON PLEAS
_ AN
COUNTY OF FAIRFIELD FAW{. IEL Cwﬂg}xgﬂm No.: 2016-CP-20-011
BRK oF UH Ty
UD M BON RT
Peter Rice, )
' )
Plaintiff, ) ‘
VS, ) MEMORANDUM OF LAW IN SUPPORT
: ) OF UNNAMED DEFENDANT’S MOTION
Bobby Rae Dye and John Dae ) FOR SUMARY JUDGMENT
)
Defendants )
)
)
)

NOW COMES the Unnamed Defendant, Progressive Insurance Company, by and through -

undersigned counse], and hereby submits the following memorandum of law in support of its

Motion for Summary Judgment as follows:
BACKGROUND

This action arises out of a motor vehicle accident that ‘occurred on April 17,2015 in
Fairfield County, SC. Plaintiff Peter Rice alleges that he was a passenger in a-vehicle driven by

Defendant Babby Rae Dye. Non-party Derrick McCrorey was also a passenger in the vehicle. As

they were traveling south on Hwy 901, Plaintiff alleges that an unknown vehicle traveling north

on Hwy 901 swerved across the center line, causing Defendant Dye to veer off the highway and -

strike a tree. The owner and operator of the other vehicle remain unknown.,

Plaintiff filed this action against Defendant Dye and John Doe on January 12, 2016.

Pluintiff has asserted a claim for Uninsured Motorists benefits, pursuant to Defendant Dye’s policy

of insurance with the Unnamed Defendant, Progressive Insurance Company. Written discovery
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has been exchanged and the Plaintiff has been deposed. The Unnamed Defendant noticed the

deposition of McCrorey, but he did not appear. The parties have been unable to take the deposition

of Defendant Dyc. The Unnamed Defendant now moves for summary judgment on the grounds

that the Plaintiff has failed to satisfy the terms of 8.C. Gen. Stat. §38-77-170.
ARGUMENT

L THE PLAINTIFF HAS FAILED TO COMPLY WITH THE TERMS OF S.C.
GEN. STAT. §38-77-170 REGARDING HIS CLAIM FOR UNINSURED
MOTORIST BI‘.NEI‘ITS THEREFORE, HIS CLAIM MUST BE DISMIS&ED

Plaintiff is making a claim for uninsured motorist benefits as the result of a “phantom” vehicle

e

that allegedly ran the vehicle in which he was a passenger off the road. In order for a claimant to
. . ~
prevail on an uninsured motorist claim where there was no direct contact between vehicles, he

must comply with the relevant statutes. Specifically, the claimant must satisfy the following:

SECTION 38-77-170. Conditions to sue or recover under uninsured
molorist prowsmn when owner or operator of motor vclnc]c causing
injury or damage is unknown.

if the owner or opcrator of any motor vehicle which causes bodily
injury or property damage to the insuted is unknown, there is no
rght of action or recovery under the ummured motorist provision,
unless:

(1) the insured or someone in his bebalf has reported the accident to
some appropriate police authority within & reasonable tlmc, under
all the circumstances, after ils occurrence; '

(2) the injury or damage was caused by physical contact with the
unknown vehicle, or the accident must have been witnessed by
someane other than the owner or operator of the insured vehicle;
provided however, the witness must sign an affidavit attesting to the
truth of the facis of the accident contained in the affidavit;

(3) the insured was not negligent in failing to determine the identity
of the other vehicle and the driver of the other vehicle at the time of
the accident,
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The following statement must be prominently displayed on the face
of the affidavit provided in itern (2) abave:

A FALSE STATEMENT CONCERNING THE FACTS
CONTAINED IN THIS AFFIDAVIT MAY SUBJECT THE
PERSON MAKING THE FALSE STATEMENT TO CRIMINAL
PENALTIES AS PROVIDED BY LAW. ‘

Plaintiff filed this action on January 12, 2016, On November 18, 2016 he éxecuted e;n
affidavit in subport of his claim. (Exhibit 1) Plaintiff was deposed on August 17, 2017, (Exhibit
2) He executed a se(;ond affidavit on September 26, 2017. (Exhibit 3) Paragraphs 1-9 of the two
sffidavits are identical. However, the 2017 affidavit containé two additional pare;graphs that state
there was no coﬁtact between Mr, Dye’s vehicle and the phantom vehicle and that law enforcement
was calted to the scene of the accident to ixxﬁcsﬁgatc. Additionally, the 2017 a[ﬁdavit contains the
following language above the signature Iiné: “A FALSE STATEMENT CONCERNING THE
FACTS CONTAINED IN THIS AFFIDAVIT MAY SUBJECT THE PERSON MAKING THE

FALSE STATEMENT TO CRIMINAL PENALTIES AS PROVIDED BY LAW.”
A. No Affidavit Prior to Filing Suit

Per the language of SC Gen, Stat. §38-77-170, a plaintiiff seeking uninsured motorist
coverage where there was no physical contact between vehicles must produce an affidavit that
complies with the statufe’s terms as a condition precedent to flling suit. The Plaiﬁtiff did not
produce any affidavit until over 10 months afier he filed this action, For purposes of pursuing a

clair for uninsured motorist benefits, this affidavit was required prior to filing suit.

In Collins v, Doe, 352 8.C. 462 (2002), the South Carolina Supreme Court held that strict
compliance ﬁm §38-77-170 is required as a prerequisite 10 maintaining a cause of action under

the statute. In Collins, the plaintiff filed suit against a John Doe for purposes of pursuing an
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uninsured motorist claim, No witness affidavit was ever produced, as required by the statute, but

i_he blaintiﬁ‘ did produce a witness at trial who testified that a vehicle driven by John Doe caused

the accident. The trial court granted a directed vérdict ont the grounds that the plaintiff had failed

10 produce the required affidavit. Plaintiff argued that the witness® testimony was sufficient ta

satisfy the statute’s requirem'ents‘ The Court of Appeals reversed the trial court and the Supreme

Court again reversed, holding that the trial court was cotrect in its dismissal of the plainfiff*s action

for faifure to comply with the terms of the statute.

The Collins court found that the legislature was yc'lear and unambiguous in identifying the
“requirements necessary to support alplaintiﬂ"s right of action” and found that ‘;Wilhout a sworn
affidavit, a plaintiff has no right of action.” The court went on to hold that “In other words, without
the affidavit, she has no right to bring her case fo court.” [d. The Court further stated that “Most
courts take a liberal view when dealing with the question of coverage; however, the procedural
obligz;tions that the insured ﬁtust discharg(;, in order to recover, since they are presctibed by statute,
are viewed by the courts as mandatory, and strict cmnpliéncq with them is a ‘prerequisite to

vecover.” 1d. By stating that without an affidavit there is no right of action, the Court is making

clear that the affidavit is a condition precedent to filing suit and that no suit may be initiated without

first fulfiiling the statutory requirement.

in an eatlier decision the Supreme Court held that “proof of'.physical contact, a require&ent
in the predecessor statute to Section 38-77-170, was « condition precedent to a pléintif s right of
action against an unknown Joe Doe defendant.” Wynn v. Dog, 255 8.C. 509 (1971). (emphasis
adde-d) Here, the Court explicitly held that the requirements of the statule were conditions
precedent fo filing suit. Again, no suit may be filed without first Eomplying with the terms of the

statute, Bed}iusc the Plainiiff failed to do this, his suit must be dismissed.
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B.  November 18,2016 Affidavit did not Comply with Statute

E\./en if the.deems the Plaintiff's November 18, 2016 statute as timely, the affidavit d‘id not
comply with the requirements of the statute. Specifically, subsection 3 of S.C. Gen. Stat. §38—77j
170 required that any such affidavit contain the following statement, “A FALSE STATEMENT
CONCERNING THE FACTS CONTAINED IN THIS AFF]]jAV]T MAY SUBIECT THE
PERSON MAKING THE FALSE STATEMENT TO CRIMINAI_; PENALTIES AS PROVIDED
BY LAW,” and be prominently displayed on the face of the affidavit. No such statement appeared
on the 2016 affidavit, making it non-corﬁpliant with the statute. As pteviously noted, the
procedura[ obligations that the insured must discharge in order to recovcr since they are pnescnbcd
by statute, are viewed by the courts as mandatory, and strict comphzmcc with them is a prereqmsite

to recover.” Collins v. Doe, 352 S.C. 462 (2002). The Plaintiff’s affidavit did not comply,

therefore no right to bring suit existed. His suit must therefore be dismissed,
C. Plaintiff's Affidavits Contradict Depaosition Testimony

_ Plaintiff made clear in his deposition testimony on August 17, 2017 that he did not see the
i)hanto_m vehicle in his Jane of travel at any titne. He testified that he said be heard Dye say “Oh,
the truck coming at me” (Ex, 2, page 48, line 9) and that it was “coming towards us.” (Ex. 2, p;\gé
49, line 16). When asked (o clarify whether Dye simply stated that a vehicle was appfoaching

them or approacﬁing them in their lane, Rice testified “I can onty tell you what he said.” {Ex.2,

page 49, line 12) Rice was then asked sbeciﬂcaily if he ever saw the other vehicle in his lane, and |

he testified “No, I didn’t see it.” (Bx. 2, page 49, line 19) He further clarified that he didn’1 see
the vehicle because “Actually, I was — on the phone.” (Bx. 2, page 49, lines 20-23) He testified

once more that he never saw the phantom vehicle in his lane of travel. (Ex. 2, page 50, lines 8-10)
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The Plaintiff then presented an affidavit on September 26, 2017 that states “I observed two

headlights traveling in the oncoming lane of travel.” (Ex. 3, paragraph 5) To begin with, the

statement in the affidavit is somewhat confusing. If this is to be interpreted as meaning that the

headlights were in the opposité lane of travel, then the Plaintiff has failed identify any vehicle
illegally tréveling in his lane that might have caused the accident. If this is interpreted as meaning
‘lhat the lheadilights were in the Plaintiff’s lane of travel, then it 1s in contradiction with the Plaintiff’s
prior deposition testimony; as dgscribod in the preceding patagraph.' It is well established that a
party cannot provide an affidavit that conflicts with prior testimony for the purpose of avoiding

summary judgment. See: Cothran v. Brown, 357 8.C. 210, 218, 592 S.E.2d. 629, 633 (2004)

. (holding that “a court may dismgard subsequent affidavit as a ‘sham,’ that is, as not creating an

issue of fact for purposes of summary judgment, by submitting the subsequent affidavit to

contradict the party’s own prior sworn statement”)

In addition to the Plaintiff’s testimox;y that he did not sec.the phantom vehicle in his lane
of travel, there is no statement from MeCrorey about a phantom vehicle crossing the center line,
as he did not show up for his depgsition and has not executed any affidaviis. Defendant Dye has
also not provided any testimony in fhe form of an affidavit or deposition. In sum, there is no

evidence from anyone that John Doc was negligent or causing the subject accident, and no

testimony sufﬁc_iétt\to comply with the terms of SC Gen. Stat, §38-77-170,

CONCLUSION

For the foregoing reasons, the Plaintiff has failed to comply with the express terms of SC
Gen, Stat. §38-77-170 in regard to his claim for uninsured motorist benefits. As such, the
Plaintiff’s claims against John Doe, and his claim for uninsured motorist benefits must be

dismissed.
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THIS TRE 13™ pAY OF MARCH, 2018.

Willson Jones Carter & Baxley, P.A.

Carrie Hailman #'Brien

Email: chobrigf@wjlaw.net
11440 Carme! Commons Boulevard
Suite 206

Charlotte, NC 28226

(704) 247-9679 {phone)

(704) 544-1719 (fux) ’

ATTORNEYS FOR THE UNNAMED
DEFENDANT
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document, Memorandum of Law in Support of the

~ Unnamed Defendant’s Motion for Summary Judgment, was served upon all counsel of Record:

X as an attachment to an electronic correspondence

X by depositing a copy of the same in an official depository of the United States
mail in a postage-paid envelope

] via facsimile, or

] by hand delivery

addressed as follows:

S. HAMPTON EADON, 181, ESQUIRE - '%;.
HARRIS & GRAVES, P.A. %'%3 ’%’o

P.0.Box 11566 L e T,

CovLumsiA, SC 29211 6}?}-@ [3
(803) 799-2911 ' ,_;?“0(, g'
ATTORNEY FOR PLAINTIFF %c;% 2

PETER RICE ’é‘:fo";\ &
WAL

MicHAEL T. COULTER, ESQUIRE
CLARKSON, WALSH, & COULTER, P.A,
P.0.BOX 6728
GREENVILLE, SC 29606-6728
(B64) 232-4400/(864) 672-7102/(864) 235-4399 (F)
ATTORNEY FOR DEFENDANT
Bossy RAEDYE

This the 13" day of March, 2018,

Carrie Hdjlyhan O'Brien

Email: chobrien@wjlaw.net

11440 Carmel Commons Boulevard
Suite 206

Charlotte, NC 28226

(704) 247-9679 (phone)

(704) 544-1719 (fax)

ATTORNEYS FOR THE UNNAMED
DEFENDANT
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STATE OF SOUTH CAROLINA

COUNTY OF FARFIELD 8 APR 13 M8 v THE cour oF common pLEAS

e 1y COUNY
FM\'\EFE{\E,’\L&: COURT

Peter Rice, G\:)UUY W BONES
: : Civi] Action No, 2016CP2001 1
Plaintiff{s), : _
vs, ' ORDER DENYING JOHN DOE’S
: MOTION FOR SUMMARY JUDGMENT
John Doe, ‘ .
Defendant(s).

This matter came before the Court upon a Motion for Summary Judgment filed by Defendant

. Jobn Doe (“Doe”). The Court heard arguments from counsel on March 14, 2018, at the Fairficld County

.Courthouse, Plaint!ff was represented by S. Hampton Eadon I11. Defendant Doc was represented by

Carrie H. O'Brien. After reviewing the written'submissions and hearing oral argument, this Court deniés
Defendant Doe's Motion, |
FACTUAL BACKGROUND

This action arises out of a motor vehicle cotlision that ocoutred on April 17, 2015 in Faicfield
County, 8C. Plaintiff Peter Rice (‘Rfce“) was & passenger In a vehicle driven by Bobby Rae Dye. Non-
party Derrick McCrorey was also a passenger in the vehicle driven by Mr. Dye, While traveling south on
Hwy 901, Plaintiff alleges that an unknown vehicle traveling north on Hwy 90'1 came across the center
fine, causixig Mr. Dy to leave the highway and strike a tree, thereby injuring Plaintiff R.ice, The owner
and operator of thg John Doe vehicle temains unknown, It is undisputed that there was ﬁo contact
between ﬁle John Dae vehicle and the vehicle driven by Bobby Rae Dye.

Plaintift filed this action against Defendant Doe and Bobby Rae Day on January 12, 2016, During
the pendency of the case, Plaintiff's claim agalnst Mr. Dye has been resolved and he has been dismissed
from the lawsuit, Written discovery has been exchanged and Plt‘aintiﬁ‘ Rice has been deposed twice and

Bobby Rac Dye has been deposed once,

s
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STANDARD -

“In cases applying the preponderance of the evidence burden of proof, the non-moving party is

only required to submit 8 mere scintilla of evidence in order to withstand a motion for summary

judgment.” Hancoek v. Mid-South Management Ca,, Inc, 381 5.C. 326, 330 (2009). “Even when there is
no dispute a§ to ovidentiary facts, but only as to the conolusions or inferences to be drawn from theﬁ,
sx;mmalyjudgmcnt should be; deanied,” B&B Ligyors, Inc, v. O’Neil, 361 S.C. 267, 270 (Ct. App. 2004).
“Morever, summary judgment is a drastic remedy which should be cautiously invoked so no person will
be improperly deprived of a trial of the disputed fac&al issues.” Id.
DISCUSSION » ,
Defeﬁdmnt Doe's motion is based upon the grounds that the Plaintiff has failed to satisfy the terms

of 8.C. Code §38-77-170, namely due to alleged defects with the affidavit requirement, Defense counsel’s

_oral argument in support of their Motion alleged two deficiencies in the affidavit requirement, The Court

will address each argument in turn,

In a situation where there is no physical contact with the unknown vehicle, S.C. Cade §38-77-170
) ;equires that “the accident must hav‘e‘bccn witnessed by someone other than the owner or operator of
the insured vehicle; prov.idcd however, the witness must sign an affidavit attesting to the truth of the fucts
of the accident contained in the affidayit.” There is also an endorsement that must be displayed on the

affidavit stating, “A false statement concerning the facts contained in this affidavit may subject the person

¢

makfng the false statement fo ctiminal penalties as provided by law”.

Mr., Dye was the ownér/éperutor of the Insured vehicle and as such, would not be qualified to sign
an affidavit pursuant to $,C. Code §38-77-170 (2). Plaintiff Rice qualifies a5 a witness abié to provide the
statutorily required affidavit, as rhe was not an owner or opetator of the insured vehiclo. Plaintiff Rice
exccuted an Affidavit on November 18, 2016 based upon his personal observations from the night of the

wreck, On September 26, 2017, Plaintiff Rice executed & second affidavit, which contained the identical

. language from the first affidavit along with two additional paragraphs stating that there was no contact

2

A~
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between Mr, Dye’s vehicle and the John Doe vehich;. and that the wreck was reported to law enforcement.
The September 2017 affidavit also contained the required statement of $.C. Code §38-77-170 conccrﬁing
the implications of making a false statement. .
i S
Defense counsel argued that Mr. Rice’s affidavit of Noyember ]8, 2016 did not contain the
required statutory tanguage of $.C. Code §38-77-170 (2) and the suit must therefore be dismissed,

In Tucker v. Dee, 413 S.C. 389, 776 8.E.2d 121 (S.C. App., 2015), the Court dealt with a simil'ar

challenge to the sufficiency of the witness affidavit, wheee the witness executed two affidavits, In Tucker, -

the John Doe action wus' filed on May 14, 2010. On July 14, 2010, the Plaintiff (Tucker) filed & witness

affidavit from Anthony Bemardo that did not include the statutorily required language. On March 3,

2011, Plaintiff (Tucker) filed n second affidavit from Bernardo that included the required statutory ‘

language. The Count disugreed with Doe’s contention that the affidavit did not satisfy the statute because
it failed to suggest the driver of the unknown vehicle proximately caused the accident and held that the

statutory affidavit requirement was met, The Cowrt further reasoned that in applying the analysis of

Gilliland v, Doe, 357 S.C. 197, 592 5.E.2d. 626 (S.C. 2004), we hold the affidavit complied with section
38-77-170, (14, at 399)

1 find -that the September 26, 2017 affidavit submitted by Mr. Rice satisfies the affidavit

requirements of S.C. Code §38-77-170 (2),

.

.Defendant Doe next contends that Plaintiff Rice’s affidavit contradicts his deposition testimoqy.
At issue in this contention is paragraph 5 of the affidavit. The Rice affidavit states, “As we approached a
shight curve of the roadway, I observed two headlights traveling in the oncomling lane of travel” (Rice
Affidavit § 5). In his deposition taken on August 17, 2017, Mr, Rice testified {p. 48, L17):

Q: And did you see the truck coming at you?
A: T'd seen the headlights, _

P
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During his first deposition taken on September. 12, 2016, Plalntiff Rice testified as follows to a

Q: Al right. Where were the headlights?
A: Coming towards us.

Q Okay. Were they in front of you, to the left of ybu, to the right

of you?
A; Well they would be to the left of me,

similar ling of quesfioning {p. 20, L13):

The owner/operalor of the vehicle, Bobby Rae Dye was deposed on March 7, 2018, Mr, Dye
) N

testified as to the existence of the John Dog vehicle as well as its location on the roadway. Mr, Dye

testified (p.10, L.13):

(P11, L4

(P.14,L.13)

Q: Okay. Da you have any information as to the identity of that
other vehicle that came into your lane?

A: No, sir. 1 was in the back so I couldn’t—all ) seen was—

Q: What kind of truck was it? Was it like a semi truck or a—

A: Tt was hoedlights. [ couldn’t~ I was in tho back so ..

Q: When you first saw the other vehicle who you are saying his;
was he in your lane or was he in his own lane? ‘
A: He was in my lane. Two—about—{'d say about two of his
tires were over in my lane,

Q: Were you able to determine that other vehicle, whether it was

" & truck or 4 car or an 18 wheeler or anything like that?

A: It was — it was a truck, a four wheel truck. It was a truck.

Q: Like a pick up truck?

A: Yes, sir. ‘

Q: If you would have stayed in your lanc of h;avel, based on your

observation, would you have hit that other vehicle?

" A: Yeah. He would have hit the driver’s side,

Q: Okay. So you-—did you feel like you had any——any option
other than to do what you did?
A: That, yes, what I had to do. Get out of the rond. Get out of his

way.

p
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Our Supreme Court dealt with & similar factual scenario in the case of Gilliland v. Dae, 357 8.C.

197, 592 S.E.2d. 626 (S.C. 2004). In Gilliland, the wimess, Gayle Norris, testified that she saw the lights

of twa cars as the cars came around the curve. She also testified that after the accident, she saw the lights'

of the car behind the Petitioner/Plaintiff “arc through & field” as if it were making & U-tum. The witness
never saw the unknown thicle, other than ils headlights, In reversing the Coutt of Appeals, the Supreme
Court held the witness’s testimony “contained circumstantial evidence that supports Petitioner’s

testimony that an unknown driver contributed to her accident. Norris's festimony that she saw the lights

of an unknown car that was turning around and fleeing the scenc of the accident sufficiently corroborates

Petitioner’s testimony creating a question of fact as to causation for the jury.” [d. at 202.
The Court of Appeals in Tucker addressed an alleged insufficiency of the witness’s testimony

(Bemardo) relative to the issue of proximate cause, The Court stated, “Bemusdo desoribed how Tucker

“suddenly veered to the left asifto avoid something in the roadway and in doing so struck a cement pillar

supporting the overpass.” While this statement did not provide direct evidence as to the involvement of an

unknown driver, it amounted to sufficient circumstantial evidence that supported Tucker’s testimony and

the other evidence in the record suggesting an unknown driver contributed to the accident.” Tucker at,

401,

In applying the Suprome Court’s reasoned decision in Gilliland and the Court of Appeal’s

decision in Tucker, { find that the Rice affidavit croatcs circumstantial evidence of the John Doe vehicle’s
involvement in the wreck and is supported and corroborated by Mr, Dye’s testimony such that a genuine

question of material fact exists that must be determined by a jury.

CONCLUSI
Based upon the foregoing, thls Court DENIES Defendant John Doe's Motion for Summary

Judgment.

1L0000Zd09L0Z#ASYD - SYI1d NOWWOD - A13IAHIV4 - INd 9€ETLL 62 Unr 8L0Z~ A4 ATIVOINOYLO3 T3

-

R s e aa et et ot Lt i)

Bl atund

e A e e

1y o s

e I g W A 1L Sare atee o i o N 0 g ey S




.- - P ot LN TN BRI A oA el abiies b e s s germtn ST el s = aen u L Labeeete N
- o SR

mrmO,_.xOZ_O>_r_.< m_rmU 2018 Jun 29 11:36 PM - _u>=£u_m_._u OO_<=<_OZ _u_|m>w O>mm%mo._monmooooj

The HonordbleRoger E. Henderson

Presiding Circuit Court Judge

Cff 2t #7524, South Caroline
April_& 2018

T e S VRIS AN S

e 1AL e e, s b e (e e

e e

ROA 111

App. 114



THE STATE OF SOUTH CAROLINA

RECEIVETS
In the Court of Appeals
MAY 24 2019
SC Court of Appeals
APPEAL FROM FAIRFIELD COUNTY ~
Daniel Dewitt Hall, Circuit Court Judge
PELEr RICE, c.ovvevevitieieeieietetiete ettt ettt ettt r et st sens e e s s s b ete st eseas s easenerens Appellant,
V.
John Doe, et eeeeseee oot e s e oo Respondent

CERTIFICATE OF COMPLIANCE

I, S. Hampton Eadon, III, as attorney for Appellant, do hereby certify that the Record on

Appeal filed on 5/24/2019 in the within matter complies with Rule 210(c), SCACR.

UL

S. Hampton Phdon, Il —

SC Bar No. 76158
HARRIS & GRAVES, PA
1518 Richland Street

PO Box 11566 (29211)
Columbia, SC 29201
(803) 799-2911
she@harrisgraves.com
Attorneys Appellant

Columbia, South Carolina
May 24, 2019

App. 115



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

Honorable Daniel D. Hall, Presiding Judge, Sixth Judicial Circuit

Case No. 2018-001508

RECEIVED
Peter Ri
g Appellant, JuL 02 2019

SC Court of Appegs

V.
J ohh Doe
Respondent.
FINAL BRIEF OF APPELLANT

S. Hampton Eadon, IIT
HARRIS & GRAVES, PA
1518 Richland Street

PO Box 11566 (29211)
Columbia, SC 29201
(803) 799-2911

Attorneys for Appellant

App. 116



TABLE OF CONTENTS

TablE OF AUROTINES vt O
Statement of the Issues on Appeal..........ccooeevvenninnns ST 1
Statement of the Case .......ccocevvvvirriiereciieeee e _ ....................................... 2-3
Statement 0f the FactS.........c.vivvevveiirieerereeneeennnd ................................ 4
ATGUITIENT ...oiiiiieiit ittt ettt et e e e e st e s 5

L THE TRIAL COURT ERRED IN FINDING THAT, THE
AFFIDAVIT REQUIREMENT OF S.C. CODE §38-77-
170(2) IS A CONDITION PRECEDENT TO FILING A
LAWSUIT INVOLVING A JOHN DOE VEHICLE
WHERE THERE WAS NO CONTACT PRIOR TO THE |
EXPIRATION OF THE STATUTE OF LIMITATIONS........ e

I1. THE TRIAL COURT ERRED IN. HEARING AND
ULTIMATELY GRANTING JOHN DOE’S MOTION
TODISMISS ... e s 9

ConcluSion ...ooovveee e i, 12

App. 117



TABLE OF AUTHORITIES

Cases

Collins v. Doe, 352 S.C. 462, 574 S.E.2d 739, (2002).....cccoevvrviiiiiriiincnnn, 6-7, 10

Gilliland v. Doe, 357 S.C. 197,592 S.E.2d 626, (2004) ....ccevrverrireiiciennnn. s 6

Graham v. Town of Loris, 272 S.C. 442 248 S.E.2d 594 (S.C. 1978). ......cevvvnueee. 11
| Hausman v. Hausman, 199 S.W. 3d 38, 42 (Tex.App.2006) ......ccovveviiiiinrnrinni, 8

Hooper v. Ebenezer Sr. Services, 687 S.E.2d-29, 386 S.C. 108 (8.C. 2009).......... 8

Kiriakides v. United Artists Communicaﬁons, Inc., 312 S.C. 271, 275, 440

S.E.2d 364, 366 (1994) ...ceiiiiiiiiiiiieceees e s 7
Ocana v. Ann. Furniture Store, Co., 139 N.M. 539,91 P. 3d 38, 66 (2004) ........... 8
Steele v. C., C. & A. Railroad Co., 14 S.C."324 (1880) it 11

' Summer Place of Myrtle Beach Homeowner's Ass'n, Inc. v. Knight et al.,

379 S.E.2d 724,298 S.C. 241 (S.C. App., 1989) c.ocveveiieiiiicrciiireee 10
Wausau Ins. Co. v. Howser, 309 S.‘C: 269,422 S.E.2d 401 S.E.2d 106 (1992) .....6
Statutes -

S.C. COde OF LAWS §38-77-150 v 2
S.C. Code of Laws §38-77-170 .....o.cvvvvererierererrns s 1-3, 5-12
S.C. Code of Laws §38-77-180 ....iciiieiiiiirerect e 2
54 C.J.S. Limitations of Acﬁons §115(2005) . it 8
Rules

Rule 7(b)(1) SCR.CPuciiiiinn, s 9
Rule 12S.C.R.CP s ............................ cere e 11
Rule 16(2) S.C.R.C.Poeoeooooeoeoeoeoeooeeeeeeoeoeoeeeeeeee e 1,3,9-10
Rule 56 S.CR.CP. oo T, 11

iii

App. 118



STATEMENT OF THE ISSUES ON APPEAL

DID THE COURT ERR IN FINDING THAT, THE AFFIDAVIT REQUIREMENT OF
S.C. CODE §38-77-170(2) IS A CONDITION PRECEDENT TO FILING A LAWSUIT
INVOLVING A JOHN DOE VEHICLE WHERE THERE WAS NO CONTACT PRIOR
TO THE EXPIRATION OF THE STATUTE OF LIMITATIONS?

DID THE COURT ERR IN DETERMINING JOHN DOE’S MOTION TO DISMISS
DURING THE SCRCP 16(A) PRE-TRIAL CONFERENCE WAS PROPERLY RIPE
FOR ADJUDICATION GIVEN THAT THE ISSUE HAD ALREADY BEEN
DECIDED BY ANOTHER CIRCUIT COURT JUDGE AND GIVEN THAT THE
MOTION TO DISMISS WAS NO LONGER PENDING? '
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STATEMENT OF THE CASE

On January 12, 2016, Peter Rice, Appellant, brought this action against Bobby Rae Dye
and John Doe, as an unknown driver pursuant to uninsured motorist coverage afforded to him
under S.C. Code §38-77-150, S.C. Code §38-77-170 and S.C. Code §38-77-180. (R. pp. 21-26).
Mr. Rice, a passenger in Mr. Dye’s vehicle alleged that Mr. ije and Respondent were negligent
in the operation of their respective vehicles resulting in é wreck. Respondent John Doe was
served through the Department of Insurance on September 15, 2016 with the filing of an
Affidavit of Service received by the Fairfield County Clerk of Court on September 22, 2016.
Appellant’s counsel agreed to'a 30-day extension for Respondent Doe to file its Answer. On
November 18, 2016, Plaintiff executed an Affidavit pursuant to S.C. Code §38-77-170(2) which
was emailed to Respondent Doe’s counsel with a hard copy sent by mail on November 21, 2016.
(R. pp. 33-35). On November 21, 2016, Respondent Doe ﬁleii an Answer with a general denial
which included a motion to dismiss alleging that Appellant failed to comply with S.C. Code §38-
77-170. (R. pp. 27-32). On November 22, 2016, Appellant Rice filed the November 18, 2016
Affidavit with the Fairfield County Clerk of Court. (R. p. 36) | |

A hearing on Respondent Doe’s Motion to Dismiss was scheduled for a hearing on
January 5, 2017 ét 9:30 am. On January 4, 2017, counsel '::for Respondent Doe sent an email
indicating that the motion to dismiss was -being removed and counsel would be advising the
clerk’s office thé following morning. (R. p. 95). The mornihg of Jaﬁuary 5, 2017, a paralegal
from the office é‘f Respondent Doe’s counsel sent an email féllowing up with the élerk that the
motion hearing was being removed. (R. p. 96). The clerk’s office marked the ofﬁcial hearing

roster that the motion was “resolved”. (R. p. 97).
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On September 26, 2017, Appellant signed an Affidavit which included the same sworn
testimony as the November 18, 2016. Affidavit with the addition of two paragraphs (#9 and #10) .
and a statement -at the bottom of the affidavit indicating the affiant’s understanding of the
ramifications of making a false statement. (R. pp. 37-38). This September 26, 2017 Affidavit was
mailed to Respondent’s counsel on October 9, 2017. (R p. 39). On October 19, 2017,
Respondent filed a Motion for Summary Judgment alleging‘that Appellant failed to satisfy the
terms of S.C. Code §38-77-170. (R. pp. 40-41). During thevpeﬁdency of the case, Bobby Rae
Dye settled with Appellant and a Stipulation vof Dismissal with Prejudice was filed on November
8, 2017 as to Bobby Rae Dye. On March 14, 2018, Respondent filed a Memorandum of Law in
Support of its Motion for Summary Judgment. (R. pp. 98-105).

On March 14, 2(7).18, Respondent’s Motiqn for Summary Jucigmenf was heard before the
Honorable Roger E. Henderson. Judge Henderson denied Res‘pondent’s Motion for Summar'};
Judgment finding that Appellant’s Afﬁdavit of September 26, 2017 satisfied the reciuirements of
S.C. Code §38-77-170(2). (R. p. 12). On .April 13, 2018,".the Order Denying Respondent’s
Motion for Summary Judgment was filed with the Fairfield County Clerk of Court. '(R. pp- 3-8).
This matter was set for trial the week of June 18, 2018 and was called for trial on Jﬁne 20, 2018
before the Honorable Daniel D. Hall. During the SCRCP 16(a) Pre-trial Conference, Respondent
requested that its Motion to Dismiss be heard prior to selecf:f}lg a jury. (R. p. 55, fine 16-p. 77,
1in¢ 4). Respondent’s Motion to Dismiss was heard and grantéd ona Forrﬁ 4, which was filed on
June 20, 2018 dismissing Appellant’ s case. (R. pp. 14-16). ’»Appellant timely filed a Motion for
Reconsideration on June 29, 2018. (R. pp. 42-49). Appellaﬁfés Motion for Reconsideration was

denied on a Form 4 filed July 17, 2018. (R. pp 17-19). Appellant filed a Notice 'fo Appeal on
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August 16, 2018 and served it upon Respondent. (R. p. 50). The Appellant hereby files this

brief in support of that Appeal.
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STATEMENT OF THE FACTS
This personal injury action arises out of a motor vehicle collision that occurred on April
17, 2015 in Fairfield County, SC. Appellant was a passenger in a vehicle driven by Bobby Rae
Dye. While traveling South on Hwy 901, Appellant alleges that an unknown vehicle traveling
North on Hwy 901 came atross the center line, causing Mr. Dye to leave the highway and strike
a tree, thereby injuring Appellant. The owner and operator of the Respondent’s vehicle never
stopped at the scene and remains unknown. It is undisputed that there was no contact between

the Respondent’s vehicle and the vehicle Appellant was a passenger in.
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ARGUMENT

L THE CIRCUIT COURT ERRED IN FINDING THAT, THE FILING OF
AN AFFIDAVIT PURSUANT TO S.C. CODE §38-77-170(2) IS A
CONDITION PRECEDENT TO FILING A LAWSUIT INVOLVING A
JOHN DOE VEHICLE WHERE THERE WAS NO CONTACT PRIOR TO
THE EXPIRATION OF THE STATUTE OF LIMITATIONS ,

South Carolina authority for “John Doe” actions in order to sue and recover uninsured
motorist benefits are contained within S.C. Code of Laws. §38-77-170.

§38-77-170. .Conditions to sue or recover under uninsured
motorist provision when owner or operator of motor vehicle causing
injury or damage is unknown. '

If the owner or operator of any motor vehicle which causes bodily
injury or property damage to the insured is unknown, there is no right of
action or recovery under the uninsured motorist provision, unless:

(1) the insured or someone in his behalf has reported the accident to
some appropriate police authority within a reasonable time, under all the
- circumstances, after its occurrence; ’ '

(2). the injury or damage was caused by physical contact with the
unknown vehicle, or the accident must have been witnessed by someone
other than the owner or operator of the insured vehicle; provided however,
the witness must sign an affidavit attesting to the truth of the facts of the
accident contained in the affidavit; '

(3) the insured was not negligent in failing to determine the identity
of the other vehicle and the driver of the other vehicle at the time of the
accident. '
The following statement must be prominently displayed on the face
of the affidavit provided in subitem (2) above: A FALSE STATEMENT
CONCERNING THE FACTS CONTAINED IN THIS AFFIDAVIT MAY
SUBJECT THE PERSON MAKING THE FALSE STATEMENT TO
CRIMINAL PENALTIES AS PROVIDED BY LAW.,
From the plain reading of S.C. Code §38-77-170, there is no requirerﬁent that the
affidavit be filed with the Court. The trial court ultimately granted Respondent’s Motion to

Dismiss on the ground that the filing of an affidavit was a condition precedent for filing suit under
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S.C. Code §38-77-170(2). (R. p. 87, line 19-p. 89, line 25). In so holding, the trial court stated, I
find that the—that the motion to dismiss is granted because of the failure to file an affidavit until
after an answer was filed in this case, and so that’s the basis for the Couﬁ’s ruling.” (R. p. 89, lines
10-14). However, a plain reading of the language of the statute ‘at issue contains no requirement that
the Affidavit needs to be filed, nor that it needs to be filed prior to Responde%i;’s filing its

Answer.

In Collin_s v. Doe, 352 S.C. 462 (2002), our Supreme Court noted that “the sworn
affidavit reciuirement fulfills a notice function; providing, upon request, the defendant-insurer
with information relating to the validity of Plaintiff’s case.” (Collins at 470, emphasis added).
Upon request via eméil on November 7, 2016, counsel for Respond.ent requested the affidavit be
provided. Email receipts confirm that counsel for Respondent was provided with Appellant’s
Affidavit on November 18, 2016 via email. This email was responded to, prior to the filing of
Respondent’s Answer on November 21, 2016. Appellant’s first affidavit was ﬁled with the
clerk’s office on November 22, 2016.

The Collins case is fac‘;ually distinguishable from the instant case. In lehgé, there was
no affidavit ﬁ.led by any witness and the court determined that witness testimony could not act as

the functional equivalent of the affidavit requirement of S.C. Code §38-77-170(2). Two years

after the Suprefﬁe Court decided Collins, it heard Gilliland v. .'D‘oe, 357 S.C. 197, 59’2 S.E.2d 626
(S.C., 2004), another no-contact John Doe case which dealt with challeng’es to the }equirements
-of S.C. Code §38-77-170(2).

| The Court in Gilliland did allow recovery to Ms. Gilliland. The reasoniﬁg was based

| upon a seeming disagreement between Wausau Ins. Co. v. Howser, 309 S.C. 269, 422 S.E.2d

106 (1992) and Collins v. Doe, 352 S.C. 462, 574 S.E.2d 739 (2002). Howser seemed to

10
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liberally interpret §38-77-170(2) while Collins more strictly interpreted the statute with regard to
the requirement of a witness affidavit versus court testimony from a witness.
In reversing the Court of Appeals, the Supreme Court stated:

In Collins, this Court strictly interpreted § 38-77-170(2). This Court held that
while the purpose of the affidavit requirement of § 38-77-170(2) could have been
met by witness testimony, the statute specifically required that the plaintiff
provide an affidavit of an independent witness.

Here, § 38-77-170(2) provides that an independent witness must attest to "the
truth of the facts of the accident." On one hand, Collins suggests that we should
not apply standards that are not specifically set forth in the statute. On the other
hand, the provision in question here is arguably ambiguous (while the affidavit
requirement, according to Collins, is not); therefore, a strict interpretation of § 38-
77-170(2) would undermine the statute's purpose. See Kiriakides v. United Artists
Communications, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994)("However
plain the ordinary meaning of the words used in a statute may be, [we] will reject
that meaning when to accept it would lead to a result so plainly absurd that it
could not possibly have intended by the Legislature or would defeat the plain
legislative intention.")

The net result of the trial court’s interpretation of the case at bar that thé filing of an
\afﬁdavit as a condition precedent results irt Appellartt losing his ability to have his claim against
Respoﬁdent decided by the jury. Both afﬁdavits were exectt‘_tedvby Plaintiff, unqq_estionably in
advance of the expiratiqn of the statute of limitations.

If the trial court determined that an affidavit being ﬁleti was in fact a condition precedent
to filing a John Doe, nQ-COntact action, the end result could have been cured in a timely fashion
by Appellant disrﬁissing his case without prejudice and simply re-filing it at any poitlt from _When _
Respondent’s initial Motion to Dismiss was raised on Novémber 22, 2‘016 until the statute of
limitations expired on April 17, 2018, approximately one and a half years later. Respondent was
afforded the of)pbrtunity to depose the Appellant and the driver of the Appellant’s vehicle, Mr.
Dye. The concerns of fraud prevention of the legislature involving single-vehicte accidents have

been satisfied. Respondent and his insurer have not been prejudiced due to a lack of notice or an

11
App. 126



opportunity to further investigation this claim, as this litigatién has spanned over two years. In
'sum, the resulting prejudice to Appellant rises to the level that is so plainly absurd that it could

not possibly have been intended by the Legislature or would defeat the plain legislative intent.

In Hooper v. Ebenezer Sr. Services, 687 S.E.2d 29, 386'S.C. 108 (S.C., 2009), the South

Carolina Supreme Court adopted the remedy of equitable toiling. “Equitable tolling is a

nonstatutory tolling theory which suspends a limitations period." Ocana v. Am. Furniture Co.,
13;5.N.1\‘/[. 539, 91 P.3d 58, 66 (2064), cited by Hooper at 33.(. The remedy. of equitable tolling is
to be used "[i]n order to serve the ends of justice where technical forfeitures would unjustifiably
prevent a trial-on the merits, the doctrine of equitable tolling may be applied to toll the running
of the statute of limitations." 54 C.J.S. Limitations of Actions § 115 (2005). The Hooper court .
held, "The equitable power of a court is not bouﬁd by cast-iron rules but exists to do fairness and
is flexible and adaptable to particular exigencies so that relief will be granted when, in view of

all the circumstances, to deny it would permit one party to suffer a gross wrong at the hands of

the other.” Hausman'v. Hausman, 199 S.W.3d 38, 42 (Tex.App.2006). Equitable tolling may be
\applied where it is justified under all the circumstances. We agree, however, that equitable
tolling is a doctrine that should be used sparingly and only when the interests of justice compel
its use. Hooper at 33.

Due to the ‘delay in hearing. Respondent’s Motion to Dismiss from when it was initially
filed in Novembef of 2016, due to its removal from the motion roster in January of 2017 led to
this motion Inot being heard until June 20, 2018, the da&r the case was set for trial. The
conéequence of the timing of the hearing grahting Respondént’s Motion to Dismiss rendered
Appellant’s claim expired due to the ~rumﬁng of the statut'éf‘of limitations. This ‘result seems

patently unfair given that, in the light most favorable to Appéllant, he filed an Affidavit which

12
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| met all requirements of S.C. C(;de §38-77-170(2) on February 5, 2018, at the latest, well before
the statute of limitations on his claim expired on April 17, 2018. Appellant respectfully requests
that the Court cqnsider the remedy of equitable tolling of the statute of limitations due to these
exceptional circumstances.

II. THE CIRCUIT COURT ERRED IN HEARINC AND ULTIMATELY

GRANTING JOHN DOE’S MOTION TO DISMISS AS THE ISSUE WAS
NOT RIPE FOR ADJUDICATION

This appeal erpanates from the Circuit Courts granting ipf Respondent’s Motion to Dismiss.
" on the eve of trial of this case. Appellant contends that based ppon South Carolina law, the Motion
should not have been heard, and if heard, should have been denied and seeks reversal by the
Appellate Court. l |

\‘;Re:spondent raised a Motion tp Dismiss in.its Answer filed on November 21, 2016 alleging
that Appellant failed to comply with S.C. Code §38.-77-17(‘). '. (R. pp. 27-32). A héaring on this
motion was scheduled for Januar§ 5, 2017. (R. p. 97). The day before the scheduled mption
hearing, counsel for Responde.nt sent counsel for all parties an email indicating that the motion to
dismiss was beirll;g removed. (R. p. 95). The ’rlnomingiof Japuary S, 201>7, a paralpgal from the
office of Respondent’s counsel sent an email to the clerk that the motion was removed. (R. p. 96).
The clerk’s office marked the official hearing roster that the mption was “resolved”. (R.p.97).

On Jﬁne 20, 2018, during the SCRCP 16(a) Pre-Trial‘ConferenCe, Respondent requested
that the Motion to Dismiss be heard. (R. p. 55, lines 16-18). Appellant’s counsel afgued against
this ;notion being heard claiming that it was npt_properly before the Court due to it being
withdrawn and néver having been re-filed or noticed. (R. pp 44-45). South Carolina Rules of

Civil Procedure Rule 7(b)(1) provides that “an application to the court for an order shall be by

motion which, unless made during a hearing or trial in open court with a court reporter present, shall

13
App. 128



be made in writing, shall state with particularity the grounds therefor, and shall set forth the relief or
order sought. The requirement of writing is fulfilled if the motion is stated in a written notice of the
hearing of the motion.” Plaintiff submits that the Motion to Dismiss was never re-ﬁled_ or re-noticed
after being removed on January 4, 201 7.

The Court of Appeals encountered a similar situation in Summer Place of Myrtle Beach

Homeowner's Ass'n, Inc. v. Knight et al., 379 S.E.2d 724, 298 S.C. 241 (S.C. App., 1989). In that
case, the trial court granted a summary judgment motion that was not pending during a SCRCP
16(a) Pre-Trial Conference. In reversing the tfial court, the Court of Appeals held, “because there
were no motions for summary judgment pending at the time of the pre-trial hearing, there was no
" motion before the court to grant.” (Id. at 729). While South Carolina Rules of Civil Procedure Rule
16(a)(7) allows for >t'he-dispos'ition of prernding motions during the Pre-Trial Conference, since
Respondent’s Motion to Dismiss was not filed dr noticed after bemg removed on Januéry 5,2017, 1t
was not pending before the trial court on June 20, 2018 and was not ripe for adjudicatién.

Appellant asserts that the issue ultimately ruled lipon in Respondent’s Motion to Dismiss
had already beeﬁ determined in Respondent’s Summary J ﬁdgment Motion by Judge He-n.derson. (R.
pp. 3-8). | |

The Order denying Summary Judgment specifically states, “after reviewin;g the written
submissions and hearing oral argument, this Court denies Defendant Doe’s Motion.” (R. p. 3)
(emphasis added). The ohly written submi'ssién Judge Henderson reviewed was Respondent’s
Memorandum in Support as it was the only written submission submitted to the Coﬁrt. The first
argument contained in the Respondent’s memorandum in sﬁpport of its Motion for Summary
Judgment, under Section 1.A. is that there was no affidavit pribr to filing suit. (R. pp 100-101).

The memorandum cites Collins v. Doe, 352 S.C. 462, 574 S.E.2d 739 (2002) to advance

14
App. 129



Respondent’s arguments that the filing of an affidavit is a condition precedent to filing a lawsuit
against an unknown driver pursuant to S.C. Code §38-77-170. Following Judge Henderson’s denial
of Respondent’s Motion for Summary Judgment there was no motion for reconsideration filled by
Respondent. |

The arguments made during Respondent’s Motion to Dismiss on June 20, 2018 considered
matters outside of the pleadings, namely the Affidavits submitted by Appellant. (R. pp. 51-91).
South Caroliﬁa courts have long held that a Motion to Dismiss under SCRCP Rule 12 converts into
a Motion for Summary Judgment under SCRCP 56 when matters outside of the pleadings are
considered. During the June 20, 2018, hearing on Respondent’s Motion to Dismiss, counsel for
Appellant raised the issue that the argument being advanced by Respondent had already been heard
and decided at the sﬁmmary judg>rr71;:nt stage by Judge Hendersdn. (R. p. 55, line 22-p. 56, line 3; p.
64, line 23-p. 65, line 21). - o

Once the matter had_been decided by Judge Henderson it was improper to have it reheard by

Judge Hall pursuant to Graham v. ToWn of Loris, 272 S.C. 442 248 S.E.2d 594 (S.C. 1978). In

essence, Judge Hall was asked to decide whether the filing of aﬁ affidavit was a condition precedent
under S.C. Code §38-77-170(2) in a.John Doe action involving.ln(.) contact. The condition precedent
argument was raised in the Respondent’s written submissions énd considered by Judge Henderson
prior to issuing his ruling denying Respondent’s Motion for ':Sufnmary Judgment over 3 months
prior. (R. pp. 100-101). |

In discussing the interplay of different circuit court judges being asked to adjudicate the

same issue without new facts or evidence being presented, the Graham court cited In Steele v. C., C.

& A. Railroad Co., 14 S.C. 324 (1880), the Court stated:

The Court of Common Pleas is a unity, although its jurisdiction is
administered by a number of judges who are, in some sense, the exponents of

15
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the court. When one of these judges makes a decision upon the merits of a
matter within his jurisdiction, that is not merely the personal opinion of the
judge, but a judgment of the Court of Common Pleas, which exhausts the
power of the court upon that subject and must stand until reversed Or set aside
in the manner prescribed by law. There is no appeal from one Circuit Judge to
another. All are of equal dignity and have the same right to pronounce the
judgments of the court. One Circuit Judge Upon the same state of facts, has no
power to change, alter or reverse a decision of a brother judge of the same
Circuit.

Appellant respectfully requests this Court to reverse the trial court’s grant of Respondent’s
Motion to Dismiss because: 1) the motion was not properly pending before the trial court and
therefore not ripe for vadjudication; and 2) the motion to dismiss was ultimately turned into a
summary judgment motion due to the introduction of matters outside of the pleadings which had
already been ruled upon by Judge Henderson.

CONCLUSION

The Respondent’s Motion to Dismiss was not ripe for hearing as the aforementioned
motion was previously removed from the motion roster and had already been decided by another
judge. At no time from January 5, 2017 until the hearing date of June 20, 2018 was there any

_mention or notice of an intent to have Respondent’s Motion to Dismiss calendared or set for a
hearing. Assuming that this Court finds that Respondent’s Motion to Dismiss was properly
before the trial court, the plain language of S.C. Code of Laws §38-77-170 does not require the
filing of an affidavit. It requires that an Affidavit must be corhpleted pursuant to the terms of the
statute. Case law cites concerns of fraud prevention an issue which is inapplicable here, as
evidenced by the years spent litigating the case. The trial court’s ruling, if allowed to stand,
allows a procedural 1oophole to create an absurd result outside of the legislature’s intent if

strictly applied to the facts in this case. When a lawsuit is filed, properly served and required

affidavits are provided prior to the expiration of the statute of limitations, surely the net result of
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App. 131



that claim being dismissed is a result so absurd that it runs counter to the legislative intent of this,
or any statute. The Circuit Court’s granting of the Motion to Dismiss was in error and should be
reversed or equitable tolling should be applied so this controversy may proceed with the issues to
be fairly determined b;/ ajury. |

RESPECTFULLY SUBMITTED,

HARRIS AND GRAVES, P.A.

Ul

§ HAMPTOX EADON
Attorney for Appellant
SC Bar No. 76158

P.O. Box 11566 -
Columbia, SC 29211

" (803) 799-2911
she@harrisgraves.com

Columbia, South Carolina
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STATEMENT OF THE ISSUES ON APPEAL

L. DID THE TRIAL JUDGE ERR IN RULING THAT APPELLANT FAILED TO
SATISFY THE AFFIDAVIT REQUIREMENT OF S.C. CODE § 38-77-170 AS A
CONDITION PRECEDENT TO FILING A LAWSUIT INVOLVING A JOHN
DOE VEHICLE WHERE THERE WAS NO CONTACT?

IL. DID THE TRIAL JUDGE ERR IN HEARING JOHN DOE’S MOTION TO
DISMISS DURING THE RULE 16, SCRCP, PRE-TRIAL HEARING?

. WERE THE AFFIDAVITS FILED AFTER JOHN .DOE'S ANSWER
SUFFICIENT TO SATISFY THE REQUIREMENTS SET FORTH IN S.C. CODE
§ 38-77-170?

STATEMENT OF THE CASE

On January 12, 2016, Appellant Peter Rice sued Respondent John Doe and Defendant
Bobby Rae Dye seeking damages for alleged injuries he sustained as a paséenger as aresult of a
motor vehicle accident that occurred on April 17, 2015. (R. p. 24, 94). Apﬁellant asserted a claim
for.uninsured motorists benefits pﬁrsuant to Defendant Dye’s policy of iﬁsurance, claiming an
" unknown vehicle crossed the center line, causing Defendant Dye to drive off the roédway. R.p.
24, 93). Appellant did not execute, deliver, or file aﬁ affidavit attesting to the truth of the facts of
 the accident prior to filing and serving his Summons and Complaint. (R. p. 33).

On November 21, 201-6, John Doe filed an answer reserving a motion to dismiss for failure
to comply with S.C. Code § 38-77-170. (R. p. 28). On November 22, 2016, Appellant filed an
affidavit. (R. p. 33). On January 4, 2017, John Doe withdrew the motion to dismiss from the
motions roster without comment as to its resolution. (R. p. 96).

On October 19, 2017, John Doe filed a Motion for Summary Judgment. (R. pp. 40-41). On
February 5, 2018, Appellant filed a secbnd affidavit containing identical information as the
November 2016 affidavit, with the addition of two paragraphs. (R. pp. 37-38). Following a March

14, 2018 hearing, Judge Henderson ruled that Appellant's. affidavit, filed February 5, 2018,
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satisfied the language and content requirements set forth by S.C. Code § 38-77-170(2). (R. pp. 3- |
8). The Order, prepared by Appellant's counsel, was filed on April 13, 2018. Id.

The case was called for trial on June 20, 2018. (R. p. 51). Judge Hall directed the attorneys,
pursuant to Rule 16(a), SCRCP, to appear before the court for a pre-trial hearing. (R. p. 54). After
hearing arguments from counsel,' Judge Hall dismissed Appellant's ;:ase for failure to file an N
affidavit as required by S.C. Code § 38-77-170(2) prior to iﬁitiating this lawsuit. (R. pp. 14-16;‘
54-89). Appellant's Motion for Reconsideration was denied oh‘July 17,2018. (R. pp. 17-19)  |

- This appeal fqllows.

ARGUMENTS

The issue in this case is whether Judge Hall properly heard and granted John Doe's Motion
“to Dismiss during a pre-trial hearing on grounds that Appellant had not met the "conditions to sue
or recover" with a sufficient affidavit as required by S.C. Code § 38-77-170. This Court should

affirm his ruling.

I. - THE TRIAL JUDGE CORRECTLY DETERMINED THAT APPELLANT"
FAILED TO SATISFTY THE AFFIDAVIT REQUIREMENT OF S.C.
CODE § 38-77-170(2) AS A CONDITION PRECEDENT TO FILING HIS
LAWSUIT AGAINST JOHN DOE

To recover uninsured motorist benefits where there is no contact between vehicles, one
must first comply with every condition set forth in S.C. Code § 38-77-170 — notably entitled
"Conditions to sue or recover under uninsured motorist provision when owner or operator of motor
vehicle causing injury or damage is unknown." (emphasis added). The statute reads as follows:

If the owner or operator of any motor vehicle which causes bodily
injury or property damage to the insured is unknown, there is no
right of action- or recovery under the uninsured motorist provision,

unless:

(1) the insured or someone in his behalf has reported the accident to
some appropriate police authority within a reasonable time, under

2
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all the circumstances, after its occurrence;
(2) the injury or damage was caused by physical contact with the
unknown vehicle, or the accident must have been witnessed by
someone other than the owner or operator of the insured vehicle;
provided however, the witness must sign an affidavit attesting to the
truth of the facts of the accident contained in the affidavit;
(3) the insured was not negligent in failing to determine the identity
of the other vehicle and the driver of the other vehicle at the time of
the accident.
The following statement must be prominently displayed on the face
- of the affidavit provided in item (2) above: A FALSE STATEMENT
CONCERNING THE FACTS CONTAINED IN THIS
AFFIDAVIT MAY SUBJECT THE PERSON MAKING THE
FALSE STATEMENT TO CRIMINAL PENALTIES AS
PROVIDED BY LAW. ‘
S.C. Code Ann. § 38-77-170 (Supp. 1999) I(emphasis added).
Courts have repeatedly interpreted the law to require strict compliance with the statute’s
terms as a condition precedent for creating a right of action for a plaintiff secking uninsured
motorist benefits. See, e.g., Wynn v. Doe, 255 S.C. 509, 180 S.E.2d 95 (1971) (holding that a
‘previous version of the statute required proof of physical contact as a condition precedent to a right
to recover uninsured motorist benefits); Morehead v. Doe, 324 S.C. 559,479 S.E.2d 817 (Ct. App.
1996) (holding timely reporting of an accident to law enforcement was a condition precedent to |
~ recover uninsured motorist benefits).
In Criterion Ins. Co. v. Hoffmann, 258 S.C. 282, 290, 188 S.E.2d 459, 462 (1972), the
Supreme Court construed a prior version of the subject statute and explained that an insured's "right
to sue and collect” from uninsured motorist benefits "is a creature of the legislature". The Court
continued its analysis, stating: "[0o]ne must look to the terms of the uninsured motorist statute and

policy endorsements and comply therewith to get the benefit of the law." Id. The Court reasoned

that "[i]t is the province of the lawmakers to create a right of action, to provide for process and to

App. 139



declare the procedure for collecting from one's own insurance carrier.” Id. The statute sets forth
"the procedural obligations that the insured must discharge in order to recover . . ., [and] are viewed
by the courts as mandatory, and strict compliance with them is a prerequisite to recover." Id.

As it pertains to the affidavit requirement, courts have repeatedly analyzed the language of

the statute and applied the rule that "where a statute is clear and unambiguous, courts do not apply

rules of statutory construction." See, e.g., Enos v. Doe, 380 S.C. 295, 669 S.E.2d.619 (Ct. App.
| 2008) (wherein the Court of Appeals strictly construed the affidavit requirement of § 38-77-170
stating there was "no room for statutory construction" where its terms were clear and
unambiguous); Chestnut v. S.C. Farm Bureau Mut. Ins. Co.; 298 S.C. 151, 378 S.E.2d 613 (Ct.
App. 1989) (wherein the Court of Appeals applied the plain-meaning rule to a prior version of §
38-77-170); Miller v. Doe, 312 S.C. 444, 441 S.E.2d 319 (1994) (wherein the Supreme Couﬁ
strictly construed the language of the affidavit requirement to allow an injured passenger to provide
the affidavit); Silva v. Allstate Prop. & Cas. Ins. Co.,424 S.C. 512,818 S.E.2d 753 (2018) (wherein
the Supréme Court held the rules of statutory interpretation were not needed because the statute
was unambiguous in requiring an affidavit from a witness who observed the accident).

The South Carolina‘ Supreme Court held in Collins v. Dée, 352 S.C. 462, 574 S.E.2d 739
(2002), that strict compliance with S.C. Code § 38-77-170(2) is required as a prerequisite to
mair_ltainihg a cause of action under the statute. In Collins, the plaintiff failed to produce a witness
affidavit at any time prior to trial. Although a witness at trial testified that an unknown vehicle
caused the accident, the Supreme Court affirmed the trial court's grant of John Doe's motion for a
directed verdict on grounds that the plaintiff had failed to satisfy the statute's requirement that he
produce a witness affidavit and therefore, no right to sue existed. /d.

The plaintiff in Collins argued that a witness’s testimony at trial was sufficient to satisfy
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the statute’s purpose to prevent false statements, and that to strictly constfue the statute would, as
Appellant arglies in the subject appeal, "lead toa result so plainly absurd that it could pot possibly
have been intended by the Legislature . . . ." (Appellant Br. p. 8). The Court of Appeals agreed
with the plaintiff and stated that> affirming the directed verdict would "elevate form over substance"”
and reasoned that the purpose of the statute should "prevail over the literal import of the words."
Collins v. Doe, 343 S.C. 119, 124, 539 S.E.2d 62, 64 (Ct. App 2000) (citing S.C. Second Injury
Fundv. Am. Yard Prods., 330 S.C. 20, 496 S.E.2d 862 (1998), cmng Liberty Mut. Ins. Co. v. S.C.
Second Injury Fund, 318 S.C. 516, 518, 458 S.E.2d 550, 551 (1995)), rev'd 352 S.C. 462, 574
S.E2d 739 (2002). |

' Tﬁe Supreme Court disagreed. It found the language of this statute conveys 5 "clear and
-definite meanir;g;' such that the courtv has "no right to look for or impose another meaning".
Collin;, 352 S.C. at 465-66, 574S.E.2d at 74Q-41. The Court held-that according to the plain
language of the statute, "without the e}fﬁdavit; [plaintiff] has no right to bring her case te court,"
and that "strict compliance with § 38-77-170 is a prérequisite'to maintaining a cause erf action
under the statute." Collins, 352 S.C. at 467,' 471, 574 S.E.2d at 741, 743 (emphases added). It ie,.
therefore, clear that the Court considers a witness affidavit as a condition precedent to filing ﬂsﬁit.
and that no suit may be initiated without first fulfilling tﬁe statutory requirement.

Appellant muddies the water in an attempt to obscure facts fatal to his cause of action by
arguing that there is no "filing" requirement set forth in the statute and that an affidavit was
eventually provided "upon request". Regardless of whether an affidavit must be filed or simply
provided, the fact remains: no affidavit existed before Appellant brought this case to ‘court.
Appellant failed to fulﬁll the prerequisites required by § 38-77-170(2) and had no right of action

when filing and serving his Summons and Complaint.
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Appellant argues Coflins 1s distinguishable from this case because he did, eventually, file
an affidavit with the court, and therefore there can be no concerns of fraud prevention or lack of
notice. However, the Supreme Court has made clear that the conditions sét forth in S.C. Code §
38-77-170 are absolute and must be fulfilled as a prerequisite to filing. Indeed, allowing an
affidavit to be filed after serving the summons and complaint defeats the statute's purpose for
providing notice to the insurer. See Collins, 352 S.C. at 470, 574 S.E.2d at 743 ("Without the
afﬁdavit, and without the opportunity to interview the witness, the insurer is deprived of valuable
factual ihformation with which to aésess and evaluate the claim."; "The majority reasons that é
sworn affidavit accomplishes three objectives: fraud prevention, meaningful cross-examination,

“and prior notice to the insurer for purposes o'f claim evaluation.").

Appellant's argument that there would be no préjudice to the insurer in allowing afﬁdavits
after initiating a law suit and would prqduce an "absurd result" is misplaced and aligns with thc?
plaintiff’s failed argument Ain Collins. In p(actiée, it would be illogical for the statute-to be
intérpreted liberally and allow a claimant to withhold pr(j\‘/iding a witness affidavit — which the |
legisléture requires for purposes of notice and fraud p;ev'ention — until after commencement of an
action. Under Appellant's line of reasoning, a plaintiff could theoretically appear on the day of trial
with an affidavit — a scenario clearly not envisioned or intended by the legislature, as such-would ‘
not serve the purposes of the statute. See Shealy v. Doe,_370 S.C. 194, 201, 634 S.E.2d 45, 49'(Ct.
App. 2006) (the statute "demonstrates a policy decision by the legislatlllre which balances the
interest of the parties injured in accidents with gnknown drivers, with the interes"t of insurance
companies in preventing fraudulent claims. Where fhe legislature determines policy and
promulgates a clear rule of law, there is no room for courts to alter that decision."); Denene, Inc.

v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002) (it is presumed the legislature
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did not intend a futile act).

Additionally, had the legislature intended to create a right of action provided an insured
produces a witness affidavit at any time, the statute would say as much. Instead, the legislature
explicitly provided, and the Collins court confirmed, that no right of action exists until the insured
fulfills all "conditions to sue".

Finally, Appellant seeks to apply a prejudice analysis to this matter and asks this Court to
relax the statutoiy interpretation as discussed in Gilliland v. Doe, 357 S.C. 197, 592 S.E.2d 626
. (2004).! However, Gilliland 1s not applicable to the case at hand, as the court was tasked with
analyzing the sufficiency of the affiant's statements, not the existence of the afﬁdai/it at the time
 the case was brought. /d. at 201, 628 (discussing the fair interpretation of "the amb‘iguous fact
ifequirement of § 38-77-170(2)" as opposed to the unambiguous affidavit requirement) (emphasis
added); see also Shealy, 370 S.C. at 204, 634 S.E.2d at 50 (wherein the court discussed the holding
of Gilliland, stating "[t]he linchpin of the court's ruling was its determination that the vizitn_ess
» afﬁdavit contained circumstantial evidence corroborating Gilliland's testimony that an unknown
vehicle centributed to her accident."). |

Appellant's argument that the resulting prejudice he has incurred as a result of the trial
court's order is so severe that it could not have been intended by the legislatnre is, likewise,
misplaced. The statute does not provide a prejudice element such that claiinants can escape the
affidavit requirement. See Collins, 352 S.C. at 467, 574 S.E.2d at 741 ("Without the affidavit,

[plaintiff] has no right to bring her case to court."). The court in Collins did not evaluate the

!'To the extent Appellant argues Gilliland stands for the proposition that the affidavit requirement,
if strictly construed, would "lead to a result so plainly absurd that it could not possibly have
intended by the Legislature," Respondent notes that the basis of the Court's holding was that there
was sufficient evidence to fulfill the statute's requirements; not that finding the witness's testimony
insufficient would lead to an absurd result. /d.

7
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plaintiff's prejudice in having her case dismissed mid-trial for failing to abide by the affidavit
requirement, and this Court should not evaluate prejudice to Appellant. As stated in Shealy, "the
result is lamentable to the injured party, but rﬂandated by the statute.” Shealy, 370 S.C. at 201, 634
S.E.2d at 49.
Appellant failed to comply with the explicit statutory requirements outlined by S.C. Code
§ 38-77-170(2). Therefore, his suit was rightfully and correctly dismissed by the Honorable Daniel
D. Hall. |

L THE TRIAL JUDGE DID NOT ERR IN HEARING JOHN DOE’S MOTION
’ TO DISMISS DURING THE RULE 16, SCRCP, PRE-TRIAL HEARING

John Doe's Motion to Dismiss for Appellant's failure to comply with pre-suit statutbry
requirements was propeﬂy before the court at the Rule 16, SCRCP, pre-trial hearing. Judge Hall's
dismissal of Ap};ellant's case for failure to comply w-ith S.C. Code § 38-77-170 did not overrule

" Judge Henderson's Order, which spoke ‘solely to the sufficiency of Appellant's second filed
afﬁdavif. Furthermore, the motion did not require J u(ige Hall to consider any materiais outside ‘of
fhe Complaint such that it would be converted to a motion for summary judgment. If this Court
;);/ere to consider the motion to have been converted, it was harmless error, as .Appellant presented

. his affidavits and supportive case law, and énal'ysis of the affidavits was not reqﬁired to find
Appellant failed to comply with the statute.

A. Motion to Dismiss Properly Before the Trial Court

John Doe's Motion to Dismiss for failure to comply with pre-suit statutory reqﬁirements |
was reserved in his Answer to Appellant's Complaint. (R. p. 28)." As an initial matter, John Doe
submits that because the motion was reservéd in the Answer and had not been ruled upon; it was
properly "pending" before the court. Despite initially withdrawing the motion, John Doe was not

foreclosed from having the motion heard at any point during the litigation, including during the

8

App. 144



pre-trial hearing.? Additionally, the motion was made during the Rule 16, SCRCP, pre-trial hearing
in open court with a court reporter present.’ See Rule 7(b)(1), SCRCP ("an application to the court
for an order shall be by motion which, unless made during a hearing or trial in open court with a
court reporter present, shall be made in writing . . . .") (emphasis added). The purpose of the hearing
is to dispose of motions, simplify issues, and generally allow the court to consider "[sJuch other
matters as may aid in the disposition of the action.” See Rule 16(a), SCRCP.

Appellant relies on Summer Place of Myrtle Beach Homeowner's Ass'n, Inc. v. Knight et
al., 298 S.C. 241, 379 S.E.2d 724 (Ct. App. 1989), for the proposition that John Doe's Motion to
Dismiss, if not "refiled", was not pending and could not be heard during the hearing. Summe;; Place
ié distinguishable to the present case because defendants made their motion in the judge's chambers
and withéut a court reporter present, bwhich would have required a‘ﬁled and pending motion
pursuant to Rule 7(b)(1), ‘S_CRCP. Summer Place, therefore, supports a finding in this case that
John Doe's motidn was properly before the court, as it was made in open court with a court reporter.

Finally, the motion was properly raised and heard at the trial pursuant to Rule 12(h)(2), .

' SCRCP, which permits a party to raise a defense of failure to state a claim upon which relief can
be granted or otherwise state a legal defense to a claim at trial. See e.g., Inman v. Kenn Hyatt
Chrysler Plymouth, Inc., 294 S.C. 240, 363 S.E.2d 691 (1988) (holding trial judge erred in aenying

as untimely defendant's motion to dismiss raised at trial as permitted by Rule 12(h)(2), SCRCP).

2 Respondent further notes that withdrawing a motion from a roster does not foreclose his ability
to seek a ruling at a later date. Furthermore, the clerk's notation that the motion was "resolved"
had no dispositive effect. See Innovative Waste Mgmt. Inc. v. Crest Energy Partners GP, LLC, 423
S.C. 611, 614, 815 S.E.2d 780, 782 (Ct. App. 2018) ("The tasks of
the clerk of court are ministerial, always subject to judicial control and the rules of court.").

3 The Note to Rule 16, SCRCP, specifically addresses the pre-trial session as a "hearing" rather
than a "conference", such that it would comply with the Rule 7(b)(1), SCRCP, requirement that a
motion be raised during a "hearing." See Rule 16, SCRCP, advisory note; Rule 7(b)(1), SCRCP.

9
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B. The Motion was Not Previously Ruled On

Appellant contends'Judge Hall improperly ruled on John Doe's Motion to Dismiss, and in
doing so, overruled Judge Henderson's previously filed Order. However, Judge Henderson's Order
denied John Doe's Motion for.. Summary Judgment exclusively on ‘grounds of the affidavits'
sufﬁcienéy. (R. pp. 3-8). Appellant relies on Graham v. Town of Loris, 272 S.C. 442,248 S.E.2d
594 (1978), for the pfoposition that Judge Hall could not hear or decide whether Appellant failed
to fulfill the affidavit requirement before filing this cause of action because Judge Henderson
- considered John Doe's Memorandum in Support of Summary Judgment and made a blanket denial
of the motion. Interestingl};, the Graham court ultimately affirmed the ability of one judge to vacate
the order for summary judgment of another pursuant to a statute that no longer exists and therefore,
does not support Appellant's position. The court's reasoning was that the second judge was ruling
ona different issue than the first judge — namely, the factors set forth by statute that would support
vacating the prior order for summary judgment. /d.

Judge Hall properly reviewed Judge Henderson's previous Order and found that there had
been no ruling on Appellant's ability to sue without having satisfied the ‘pre_reqqisite conditions
enumerated in S.C. Code § 38-77-170. (R. p. 64, line 21 —p. 66, line 7; p. 66, line 11 — p. 67, line
23). Therefore, Judge Hall properly ruled on an issue that Judge Henderson had not addressed.
Regardless of the language Judge Henderson utilized in his Order, John Doe was not foreclosed
from raising the Motion to Dismiss at trial for purposes of obtaining a ruling. See McLendon v.
S.C. Dep't of Highways & Pub. Transp.,313 S.C. 525,526 n.2, 443 S.E.2d 539, 540 (1994) ("Like
the denial of a motion for summary judgrnent, the denial of a motion to dismiss does not establish
the law of the case and the issue raised by the motion can be raised again at a 'later stage of the

proceedings.").
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C. The Motion Was Not Converted
Appellant argues that because Judge Hall considered Appellant's affidavits, he improperly
converted John Doe's Motion to Dismiss into a Motion for Summary Judgment. Judge Hall's
dismissal was ultimately based on Appellant's failure to produce or file an afﬁdavit prior to filing
a Complaint, as required by S.C. Code § 38-77-170. Whil¢ the parties discussed the sufficiency of
the affidavits for additional grounds for the motion to dismiss, Judge Hall ruled on the motion
based on fhe'law and the Complaint, without considering or relying on any extraneous materials:

I'm going to grant the motion to dismiss, and here are the reasons
why. It appears that summons and complaint were filed on June the
12 2016. At that time there was no affidavit as required by 38-77-
170 either served on the defendant or filed and made part of the
initial complaint. -Indeed it appears that the defendant filed an
answer on November the 21%, 2016 that included the motion to
dismiss in their answer . . . . [Tlhe Court is persuaded by the
‘language — the Supreme Court case of Collins v. Doe, the language
that the Supreme Court spelled out in there about whether the nature
of this particular statute that a strict compliance with that statute is
required and the affidavit — and I'm not even going to go into the
sufficiency of the affidavit or the sufficiency of any evidence that
" might have been presented later on. I find that the — that the motion
to dismiss is granted because of the failure to file an affidavit until
after an answer was filed in the case, and so that's the basis of the
Court's ruling. o ‘

(R. p. 87, line 20 — p. 88, line 3; p. 89, linéé 3-14). Therefore, there is no- indication Judge Hall
converted John Doe's motion to dismiss into a motion for summary judgment.

Even if the motion were converted to a Rule 56, SCRCP, motion, there was no prejudice
to Appellant. Analysis of the affidavits were not necessary for Judge Hall to find Appellant failed
to ::omply with S.C. Code § 38-77-170. See Shealy v. Doe, 370 S.C. 194,: 198, 634 S.E.2d 45, 47
(Ct. App. 2006) (Whérein trial court converted John Doe's motion to dismiss to a métion for
summary judgment Because it considered plaintiffs affidavit and a letter in finding the affidavit

did not contain the necessary evidentiary support required by the statute, although affidavit was
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properly attached and incorporated within plaintiff's complaint); Higgins v. Med. Univ., 326 S.C.
592, 605, 486 S.E.2d 269, 275 (Ct. App. 1997) (holding that the conversion error was harmless
inasmuch as dismiséal was justified pursuant to Rule 12(b)(6), SCRCP, without reference to
matters extrinsic to the pleadings); Rule 12(b), SCRCP (providing a motion asserting failure to
state facts sufficient to constitute a cause of action, the motion shall be treated as one for summary
judgment if matter outside the pleading are presented to and not excluded by the court). As in
Shealy, the affidavit should properly have been contained within the Complaint. Failure to even
reference the required affidavit or its contents was evidence Appellant failed to comply with S.C.
Code § 38'-77-170.‘

Appellént failed to file the affidavit which met all requirements of the claim for which
relief was sought pursuant to S.C. Code § 38-77-170(l2) until February 5, 2018, nearly three yéars
after Appellants alleged date of injury, and nearly fifteen months after Respondent filed an Answer
to Appellant’s Complaint. Again, no suit may be filed wifhout first complying with the terms of
the statuté. Because the Appellant failed to do this, Appellant failed to state a clairﬁ upon which -
relief may be gr'anted. Therefore, his suit wés ri ghtfully and correctly dismissed by the Honorable
Daniel D. Hall. |

III. THE AFFIDAVITS FILED AFTER JOHN DOE'S ANSWER WERE NOT
SUFFICIENT TO SATISFY THE REQUIREMENTS SET FORTH BY S.C.
CODE § 38-77-170

Respondent raises as an additional sustainiﬁg grounds the insufficiency of the affidavits
Appellant filed after John Doe filed his Answer. A respondent may raise on appeal any additional
-reasons the appellate court should affirm the lower court's ruling, regardless c;f whether those
reasons were presented to or ruled on by the lower court. / ’On, L.L.C.v. Town of Mt. Pleasant, 338

S.C. 406, 419; 526 S.E.2d 716, 723 (2000); see also Rule 220(c), SCACR ("The appellate court
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may affirm a ruling, order, decision, or judgment upon any ground(s) appearing in the Record on
Appeal.").

Should this Court find the affidavit requirement is not a condition precedent to filing a John
Doe lawsuit, Respondent submits the trial court's grant of John Doe's pre-trial motion to-dismiss
shbuld be affirmed because the afﬁdgvits filed did not meet the three criteria required in S.C. Code
§ 38-77-170.

Appellant failed to file any affidavit until November 22, 2016 — one day after Respondent
filed the aforementioned Answer to Appellant’s Complaint. Appellant' executed a second affidavit
ﬁled‘ on February 5, 2018. Paragraphs one through nine of the two affidavits are identical; however,
the February 5, 2018 afﬁdévit contains tWo additional paragraphs that state there was no contact-
between Defendant Dye’s vehicle and the phantom vehicle and that law enforcement was called
to the scéne of the accident to investigate. (R. pp. 37-38). Additionally, the February 5, 2018
. affidavit contains the following required language above the signature line: “A FALSE
STATEMENT CONCERNING THE FA‘CT.S CONTAINED IN THIS AFFIDAVIT MAY
SUBJ ECT THE PERSON MAKING THE FALSE STATEMENT TO CRIMINAL PENALTIES
AS PROVIDED BY LAW.” Id.

The November 22, 20T6 affidavit failed to specify or speak to whether the accident had.
been timely reported to an appropriate police authority as required by S.C. Code § 38-77-170(1).
(R. pp. 33-35). The affidavit is void of a statement that the injury or damage was witnessed by
'someone other than the owner or operator of the insured vehicle as required by S.C. Code § 38-
77-170(2). Id. The affidavit also fails to include a statement indicating the insured was not
negligent in failing to determine the identity of the other driver as required by S.C. Code § 38-77-

170(3). Id. Finally, the November 22, 2016 affidavit does not contain any statement about steps

13

App. 149



Appellant or some other person may have taken to discover the identity of John Doe and did not
contain the required "false statement" language on the face of the affidavit. /d. For these reasons,
the November 22, 2016 affidavit fails to satisfy S.C. Code § 38-77-170 requirements.

The February 5, 2018 affidavit, in additioﬁ to not being timely, fails to include a statement
indicating the insured was not negligent in failing to discover John Doe's identity as required by
S.C. Code § 38-77-17'0(3.), and therefore, cannot be found sufﬁcienf for Appellant to bring this
cauée of action or recovér uninsured"motorist benefits. Shéaly, 370 S.C. 194, 199, 634 S.E.2d 45,
48 ("An insured cannot recover uninsured motorist_coVerage unless the three conditions under §
38-77-170 are met.") (quoting Miller v. Doe, v312.S.C. 444, 446, 441 é.E.2d 319,320 (1994)).

CONCLUSION

For the reasons stated above, this Court should affirm the trial judge's ruling.

Réspectfully submitted.

Tﬁe \0\ Day of June, 2019.

WALKER ALLEN GRICE AMMONS & FoYLLP

&%Q//f\

. Carrie Hailman O'Brien
S.C. Bar No.: 68540
Email: carrie@walkerallenlaw.com
225 E. Worthington Ave
Suite 200
Charlotte, NC 28203
(704) 247-0159 (phone)
(980) 819-6780 (fax)
ATTORNEYS FOR RESPONDENT
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THE STATE OF SOUTH CAROLINA
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Peter Rice, Appellant,
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Appeal From Fairfield County
Daniel Dewitt Hall, Circuit Court Judge
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Sherod Hampton Eadon, III, of Harris & Graves, PA, of
Columbia, for Appellant.

Sarah Rand-McDaniel and Seth Thomas McDaniel, both
of Walker Allen Grice Ammons & Foy, LLP, of Mount
Pleasant, for Respondent.

PER CURIAM: Peter Rice appeals the dismissal of his negligence action against
John Doe, an unknown driver, arguing the circuit court erred in ruling: 1) an
affidavit compliant with section 38-77-170 of the South Carolina Code (2015)
must be filed contemporaneously with the lawsuit; and 2) the issue of whether Rice
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met the affidavit requirement of section 38-77-170 had not already been ruled on
by another circuit court judge. Because the order dismissing the lawsuit
improperly overruled another circuit court judge's ruling in the same action, we
reverse.

I. FACTS

Rice was the passenger in a vehicle driven by Bobby Rae Dye. They were
traveling south on Hwy. 901 in Fairfield County when an oncoming vehicle
"crossed the center line causing [Dye] to lose control, swerve, and hit a tree." The
oncoming vehicle never stopped, and the driver was not identified. The collision
caused Rice to suffer "severe and painful injuries and damages." On January 12,
2016, Rice filed this action against Dye and Doe—the unknown driver of the
oncoming vehicle—asserting their negligence caused his injuries. Such a "John
Doe" action is governed by section 38-77-170, formally titled, "Conditions to sue
or recover under uninsured motorist provision when owner or operator of motor
vehicle causing injury or damage is unknown," which states in part:

If the owner or operator of any motor vehicle which
causes bodily injury or property damage to the insured is
unknown, there is no right of action or recovery under the
uninsured motorist provision, unless:

(2) the injury or damage was caused by physical contact
with the unknown vehicle, or the accident must have
been witnessed by someone other than the owner or
operator of the insured vehicle; provided however, the
witness must sign an affidavit attesting to the truth of
the facts of the accident contained in the affidavit;

(3) the insured was not negligent in failing to determine
the identity of the other vehicle and the driver of the
other vehicle at the time of the accident.

The following statement must be prominently displayed
on the face of the affidavit provided in item (2) above: A
FALSE STATEMENT CONCERNING THE FACTS
CONTAINED IN THIS AFFIDAVIT MAY SUBJECT
THE PERSON MAKING THE FALSE STATEMENT
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TO CRIMINAL PENALTIES AS PROVIDED BY
LAW.

(Emphasis added). Rice did not file a section 38-77-170(2) affidavit until
November 22, 2016. He executed a second section 38-77-170(2) affidavit on
September 26, 2017, that was identical to the first—but included two more
paragraphs as well as the required language from section 38-77-170
acknowledging a false statement could lead to criminal penalties.

On October 19, 2017, Doe moved for summary judgment and filed a memorandum
in support, raising three grounds for summary judgment: 1) Rice's lawsuit was not
proper because a section 38-77-170(2) affidavit is a "condition precedent to filing
suit" and Rice's first affidavit was not filed until ten months after he commenced
his action against Doe; 2) Rice's first affidavit did not comply with section
38-77-170 because it did not include the false statement acknowledgment; and 3)
Rice's affidavit contradicted the account of the accident he gave at his deposition.
(emphasis omitted).

Judge Roger E. Henderson heard Doe's summary judgment motion. In the April
2018 order that followed, Judge Henderson stated he had reviewed Doe's written
and oral arguments. He noted Doe alleged "two deficiencies in the [section
38-77-170(2)] affidavit requirement"—first, Rice did not properly include the false
statement statutory language in his affidavit, and second, Rice's affidavit
contradicted his deposition testimony. Judge Henderson ruled Rice's September
26, 2017 affidavit met all of the section 38-77-170(2) requirements and was
sufficient to preclude dismissal of the lawsuit. Judge Henderson next found the
arguably conflicting deposition testimony regarding the cause of the accident
raised a fact question for the jury, and therefore, summary judgment was not
appropriate.

The case was called to trial on June 20, 2018, in front of Judge Daniel D. Hall.
Before trial, Judge Hall heard a motion to dismiss from Doe, who argued an
affidavit meeting section 38-77-170(2)'s requirements was a condition precedent to
initiating a lawsuit against an unknown no-contact driver. Doe argued strict
compliance with the affidavit requirement meant Rice had to file his affidavit when
he filed his complaint in January 2016. In response, Rice asserted Doe had raised
the argument of the sufficiency of the affidavits at summary judgment and Judge
Henderson had ruled Rice had met the section 38-77-170 requirements.

Judge Hall concluded Judge Henderson ruled on whether Rice's affidavits
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contained sufficient language to comply with section 38-77-170(2) but did not rule
on the issue of whether the statute required the affidavit to be filed
contemporaneously with the commencement of the lawsuit. Judge Hall then
granted Doe's motion to dismiss the case, finding a section 38-77-170(2) affidavit
must be filed when the lawsuit was filed, and because Rice failed to file a section
38-77-170(2) affidavit in January 2016, his lawsuit was not proper. After Rice's
Rule 59(e), SCRCP motion for reconsideration was denied, he filed this appeal.

II. DISCUSSION

On appeal, Rice argues Judge Hall erred in ruling on whether section 38-77-170
required Rice to file his section 38-77-170(2) affidavit contemporaneously with the
filing of the suit. Rice asserts this issue was raised in Doe's motion for summary
judgment and was ruled on when Judge Henderson denied summary judgment.
We agree.

We understand how Judge Hall could have read Judge Henderson's order and
concluded the issue of the timeliness of Rice's section 38-77-170(2) affidavit had
not been considered and ruled upon. However, upon our review of the record, we
find the issue was ruled upon when Judge Henderson denied Doe's motion for
summary judgment.

Section I.A of Doe's memorandum in support of his motion for summary judgment
raised the same legal argument regarding the contemporaneous filing of a section
38-77-170(2) affidavit that Doe raised to Judge Hall at the June 20, 2018 motion to
dismiss hearing. In the order denying summary judgment, Judge Henderson wrote,
"After reviewing the written submissions and hearing oral argument, this Court
denies Defendant Doe's motion." While Judge Henderson did not discuss Doe's
timeliness argument further in the April 13, 2018 order, it was nevertheless ruled
upon when Judge Henderson denied summary judgment. See Spence v. Wingate,
381 S.C. 487, 489, 674 S.E.2d 169, 170 (2009) (per curiam) (finding while the
circuit court did not explicitly reiterate the argument raised by the losing party at
summary judgment in its order, the issue was nevertheless ruled upon by a general
ruling as to the issue and adoption of the precise argument of the winning party).
Notably, Doe did not ask Judge Henderson to reconsider his order or elaborate
further on his ruling. Whether section 38-77-170 requires the filing of an affidavit
contemporaneously with the commencement of the lawsuit is a purely legal
question, and Judge Hall did not have the authority to overrule Judge Henderson's
previous rejection of Doe's timeliness argument. See Neumayer v. Philadelphia
Indem. Ins. Co., 427 S.C. 261, 265, 831 S.E.2d 406, 408 (2019) ("[T]he
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interpretation of a statute 1s a question of law."); Belton v. State, 313 S.C. 549, 554,
443 S.E.2d 554, 557 (1994) (holding one judge did not have authority to overrule
another judge's order regarding jurisdiction as the question of jurisdiction in the
case was "purely a legal one"); Enoree Baptist Church v. Fletcher, 287 S.C. 602,
604, 340 S.E.2d 546, 547 (1986) ("One Circuit Court Judge does not have the
authority to set aside the order of another."). Accordingly, we reverse Judge Hall's
order dismissing Rice's suit and remand the case for trial.

Because this issue is dispositive of the appeal, it is not necessary for us to consider
the issues Rice raises concerning whether Doe had withdrawn his motion or
whether equitable tolling applied. See Futch v. McAllister Towing of Georgetown,
Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (providing an appellate court
need not address remaining issues when resolution of a prior issue is dispositive).
We decide this case without oral argument pursuant to Rule 215, SCACR.

REVERSED AND REMANDED.

WILLIAMS, THOMAS, and HILL, JJ., concur.
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Respondent, John Doe, herby petitions this Honorable Court for a rehearing pursuant to
Rule 221(a), SCACR, in connection with its decision entered herein on June 23, 2021 reversing
the Circuit Court’s grant of Respondent’s Motion to Dismiss for Appellant’s failure to
contemporaneously file a witness affidavit as required by S.C. Code Ann. § 38-77-170. (R.p. ).
Respondent respectfully submits that the Court erred in reversing Judge Hall’s Order granting
dismissal on grounds that he “did not have the authority to overrule Judge Henderson’s previous
rejection of Doe’s timeliness argument.” ! Respondent submits the following points have been
overlooked or misapprehended by the Court and requests review and affirmation on all remaining
issues brought on appeal.

ARGUMENT

This Court erred in determining that Judge Henderson “ruled upon” whether section 38-

77-170 required Appellant to file, or at least provide, a John Doe affidavit contemporaneously with

the Complaint. Despite stating he “review[ed] the written submissions and [heard] oral argument,”

! It appears, as well, that the Court finds this issue was not properly preserved in noting in its
opinion that Respondent did not file a Rule 59(e), SCRCP, motion asking Judge Henderson to
address the contemporaneous affidavit requirement. Respondent respectfully submits that a
finding on one hand that Judge Hall’s dismissal served to “overrule” Judge Henderson’s
determination on timeliness of Appellant’s affidavits conflicts with the notion that Doe was
required to seek a ruling on the same issue after the fact.

Error preservation principles are intended to enable the trial court to
rule after it has considered all relevant facts, law, and arguments.
The rationale for the rule is that until the trial court considers the
matter and makes a ruling, an appellate court is unable to find error.
Issue preservation rules are designed to give the trial court a fair
opportunity to rule on issues, and thus provide [an appellate court]
with a platform for meaningful appellate review.

Queen’s Grant Il Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 628 S.E.2d
902 (Ct. App. 2006).
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Judge Henderson’s Order spoke solely to the sufficiency of Appellant’s second filed affidavit. (R.
pp. 3-8). This Court overlooked that there was no acknowledgment, interpretation, analysis, and
thus no ruling on whether Appellant’s affidavits (as sufficient in content as they may have been)
existed to fulfill the contemporaneous filing requirement.

This Court correctly states that the contemporaneous filing requirement involves the
interpretation of a statute and is a question of law. Appellant’s ability to present his case to a jury
relied upon a ruling by the lower court with regard to whether the affidavits were a condition
precedent to instituting this action — a purely legal question. A review of Judge Henderson’s Order
reveals plainly that no such determination was made. To the contrary, the Order makes a specific
finding that summary judgment was improper because “a genuine question of material fact exists
that must be determined by a jury.” (R. p. 7).

This Court cites Spence v. Wingate for the proposition that Judge Henderson’s Order was
a “general ruling” that included a determination on Respondent’s theory that the affidavits were
untimely. Spence v. Wingate, 381 S.C. 487, 674 S.E.2d 169 (2009). Spence is inapposite to the
issue facing this Court. In Spence, the trial judge’s ruling focused on a single /egal issue — whether
a duty existed. The Supreme Court found that the losing party’s alternative theory that she was
owed a duty as a prior client involved the precise issue raised by respondent’s motion for summary
judgment. The theory was encompassed within the ruling. Id. In this case, Judge Henderson’s
ruling that Appellant’s second affidavit included sufficient content and created a jury question is
wholly distinct from the issue of whether Appellant was required by statute to submit an affidavit
at the time the Complaint was filed.

Respondent’s Answer reserved his Motion to Dismiss, and the issue was appropriately

raised during Judge Hall’s Rule 16 pre-trial conference. The Supreme Court has found that issues
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left unresolved by one judge are properly considered by another. See, e.g., Brandt v. Gooding,
368 S.C. 618, 626, 630 S.E.2d 259, 263 (2006) (finding the trial court had authority to determine
an issue left unresolved by a prior judge.). Additionally, this Court’s opinion appears to conflict
with the Supreme Court’s opinion in Graham v. Town of Loris, 272 S.C. 442, 248 S.E.2d 594
(1978). Appellant initially cited the case for the proposition that Judge Hall could not hear or
decide whether Appellant failed to fulfill the affidavit requirement before filing this cause of action
because Judge Henderson considered John Doe’s Memorandum in Support of Summary Judgment
and made a blanket denial of the motion. However, the Graham court affirmed the ability of one
judge to overrule the findings of another pursuant to a statute that no longer existed. The court’s
reasoning was that the second judge was ruling on a different issue than the first judge — namely,
the factors set forth by statute that would support vacating the prior order for summary judgment.
1d.

Judge Hall properly reviewed Judge Henderson’s previous Order and found that there had
been no ruling on Appellant’s ability to sue without having satisfied the prerequisite conditions
enumerated in S.C. Code § 38-77-170. (R. p. 64, line 21 — p. 66, line 7; p. 66, line 11 —p. 67, line
23). Therefore, Judge Hall properly ruled on an issue that Judge Henderson had not addressed.
Regardless of the language Judge Henderson utilized in his Order, John Doe was not foreclosed
from raising the Motion to Dismiss at trial for purposes of obtaining a ruling. See McLendon v.
S.C. Dep’t of Highways & Pub. Transp.,313 S.C. 525,526 n.2, 443 S.E.2d 539, 540 (1994) (“Like
the denial of a motion for summary judgment, the denial of a motion to dismiss does not establish
the law of the case and the issue raised by the motion can be raised again at a later stage of the

proceedings.”).
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Appellant failed to file the affidavit which met all requirements of the claim for which
relief was sought pursuant to S.C. Code § 38-77-170(2) until February 5, 2018, nearly three years
after Appellants alleged date of injury, and nearly fifteen months after Respondent filed an Answer
to Appellant’s Complaint. No suit may be filed without first complying with the terms of the
statute. Because the Appellant failed to do this, Appellant failed to state a claim upon which relief
may be granted. Therefore, his suit was rightfully and correctly dismissed by the Honorable Daniel
D. Hall.

Respondent respectfully asks this Court for rehearing, that it consider and affirm on all
remaining issues left unaddressed pursuant to Futch v. McAllister Towing of Georgetown, Inc.,
335 S.C. 598, 518 S.E.2d 591 (1991), including Respondent’s additional sustaining ground
regarding the insufficiency of the subsequently filed affidavits addressed in Respondent’s Final
Brief.

CONCLUSION

For the reasons stated above, Respondent respectfully requests that the Court grant a

rehearing and affirm the Circuit Court’s Order Grant of Defendant’s Motion to Dismiss.

Respectfully submitted.

The 8" Day of July, 2021.

(SIGNATURE ON FOLLOWING)
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The undersigned attorney hereby certifies that a true copy of Respondent’s Petition for
Rehearing has been served on this date upon opposing counsel by e-mailing a copy of the e-mail
address provided in the Attorney Information System in accordance with the South Carolina
Supreme Court Order dated March 20, 2020. A copy of the e-mail is attached.

S. Hampton Eadon, III, Esquire
Harris & Graves, P.A.
she@harrisgraves.com

s/ Sarah Rand-McDaniel
Attorney for Respondent

July 8, 2021
Mt. Pleasant, South Carolina

App. 163



From: Sarah McDaniel

To: Hampton Eadon

Cc: Seth McDaniel; Cass Lambert; Jeff Ammons (jeff@walkerallenlaw.com)
Subject: Rice v. Doe appeal

Date: Thursday, July 8, 2021 11:21:00 PM

Attachments: Petition for Rehearing COA 7.8.21.pdf

Hampton,

Attached for service upon your client is Respondent’s Petition for Rehearing dated today, July
8, 2021, for filing in Appellate Case No. 2018-001508 entitled Peter Rice v. John Doe.
Pursuant to the Supreme Court Order regarding Appellate Court Operations during the Covid-
19 Crisis dated March 20, 2020, I will attach this email to the Proof of Service for this filing.
All documents are being filed via the South Carolina Judicial Branch online filing portal
utilizing OneDrive for Business as directed by the Supreme Court’s April 9, 2020
announcement.

Due to an earlier announcement on sccourts.org regarding a temporary issue with the courts’
e-filing system, I will also e-mail the Petition and the Proof of Service to the Court of Appeals.

I hope you are doing well. Should you have any questions or concerns, please do not hesitate
to contact me.

Regards,

Sarah Rand-McDaniel
Attorney at Law

WALKERALLEN

TRIAL ATTORNEYS

W

Walker, Allen, Grice, Ammons & Foy, LLP
503 Wando Park Blvd, Suite 200

P.O. Box 1068 (29465)

Mount Pleasant, SC 29464

Office: 854-529-0595 ext. 102

Cell: 843-302-2331

Fax: 843-657-3463

CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the above communication, the information contained herein may be an
attorney-client privileged and confidential information/work product. The communication is intended for the use of the individual or
entity named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited.

Walker Allen is now using email Office 365 encryption to comply with Federal and State privacy laws. Use of encryption will help ensure
the privacy and confidentiality of client information and our communications with those outside our firm by fully encrypting email
content and attachments. Emails will arrive in your inbox in the customary manner with simple instructions and options for easy login.
After login, you will be able to view the message and attachments. Thank you.
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The South Carolina Court of Appeals

Peter Rice, Appellant,

V.
John Doe, Respondent.

Appellate Case No. 2018-001508

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
W@ Oge— .

UL
b bt

Columbia, South Carolina

CC: | F 'LED
Sherod Hampton Fadon, IIT, Esquire Jul 202021
Sarah Rand-McDaniel, Esquire
Seth Thomas McDaniel, Esquire
The Honorable Daniel Dewitt Hall
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