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Dear Counsel 
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ThIS case IS scheduled for oral argument at 9 30 a m on Wednesday, June 6, 2012 The 
followmg oral argument tImes have been allocated 

Appellant 10 mmutes 

Respondent 10 mmutes 
) 

Appellant m Reply 5 mmutes 

Very truly yours, 

f)~~ n1 VJc;J;IU 
ADMINISTRATIVE ASSISTANT 
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DANIEL E SHEAROUSE 

CLERK OF COURT 
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DEPUTY CLERK 

To James L Verenes Esquire 

From Daniel E Shearouse 

Date April 24 2012 

RE June Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) will probably be reached for hearing at the June 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of June 5 6 7 19 and 20 Please notify thiS office In writing prior to 
May 1 2012 as to any scheduling conflicts for the June term and any changes or additions of counsel 
that should be made to the record for the purpose of argument If you do have a scheduling conflict 
please adVise as to the specific nature of the conflict 

BAC Home Loan V Kinder, Debra 
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To Sean A 0 Connor Esquire 

From Daniel E Shearouse 

Date April 24 2012 

RE June Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case(s) Will probably be reached for hearing at the June 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of June 5 6 7 19 and 20 Please notify thiS office In writing prior to 
May 1 2012 as to any scheduling conflicts for the June term and any changes or additions of counsel 
that should be made to the record for the purpose of argument If you do have a scheduling conflict 
please adVise as to the specific nature of the conflict 

BAC Home Loan V Kinder, Debra 



\!rbe ~upreme (!Court of ~outb (!Caroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 
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Sean A O'Connor, EsqUlre 
Fmkel Law FIrm, LLC 
POBox 41489 
Charleston, SC 29423 

James L Verenes, EsqUlre 
Fox & Verenes 
P 0 Drawer 328 
AIken, SC 29802-0328 

Apnl4, 2012 

Re BAC Home Loan v Kmder, Debra 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

When the roster for the May 2012 term of Court was prepared, the above 
referenced case was not scheduled Our records mdicate that you are counsel of 
record m thIS case 

ThIS case wIll be placed on the June 2012 PrelImmary LISt of Cases Court wIll 
meet the days of June 5, 6, 7, 19 and 20 

Very truly yours, 

DES/dmh 
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To James L Verenes Esquire 

From Daniel E Shearouse 

Date March 21 2012 

RE May Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case( s) Will probably be reached for hearing at the May 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of May 1 2 3 22 and 23 Please notify thiS office In writing prior to 
March 28 2012 as to any scheduling conflicts for the May term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling l 

conflict please adVise as to the specific nature of the conflict 

BAC Home Loan V Kinder, Debra 
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To Sean A 0 Connor Esquire 

From Daniel E Shearouse 

Date March 21 2012 

RE May Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case( s) Will probably be reached for hearing at the May 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of May 1 2 3 22 and 23 Please notify thiS office In writing prior to 
March 28 2012 as to any scheduling conflicts for the May term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the specific nature of the conflict 

BAC Home Loan V Kinder. Debra 



ijtbe $>upreme Qtourt of $>outb Qtaroltna 

BAC Home Loan ServIcmg, 
L P , f/k/a CountrywIde Home 
Loan ServICIng, L P , successor 
In Interest to Defendant 
Mortgage Electromc 
ResgistratlOn Systems, Inc, 
MIN # 100039032108093192, Appellant, 

v 

Debra KInder, Personal 
Representative of the Estate of 
George WIllIam Brelsford, IV 
a/k/a George W Brelsford, and 
Debra KInder, Personal 
RepresentatIve of the Estate of 
Patncia M Brelsford, Respondents 

The Honorable Robert A Smoak, Jr 
AIken County 

Tnal Court Case No 2010-CP-02-00172 

ORDER 

Pursuant to Rule 204(b) of the South Carolma Appellate Court Rules, 

thIs appeal IS hereby certIfied for reVIew by the South CarolIna Supreme 

Court Upon receIpt of thIS order, the Court of Appeals IS hereby dIrected to 

forward the case file, all records and bnefs and any exhIbIts on file to thIS 

Court 



" ' '\'" 

IT IS SO ORDERED 

,,""" 
J y 

~Columbla, South CarolIna 
....!:J / ... / 
~~ ..... ) r"/ { -, 

~Marc\h 20, 2012~ 
", JII- ><.r~ "/ "'1'1"". ~{\ 11 ~ d\\"\ ~ \ ~~ 

cc ;f1, S"y~n;-:t\. O'Connor, EsquIre 
James L Verenes, EsqUIre 
The Honorable Tanya Gee 
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322 LAURENS STREET, N W 
P 0 DRAWER 328 

AIKEN, SOUTH CAROLINA 29802 0328 
TELEPHONES (803) 649 6281 

(803) 648 4256 
FAX (803) 641 1216 

March 27,2012 

The South Carolma Supreme Court 
Damel E Shearouse, Clerk of Court 
Post Office Box 11330 
ColumbIa, SC 29211 

REPLY To 
P 0 DRAWER 328 

AIKEN, SC 29802 0328 

RE BAC Home Loan ServIcmg, L P , v Debra Kmder, et al 

Case 2010-CP-02-0172 

Dear Mr Shearouse 

I receIved your letter of March 21 regardmg the May 2012 term WhIle I have no schedulmg 
conflIct; I request that thIS case not be scheduled for May 1, 2 or 3 I have recently gotten back 
to work after a seven week hospItalIzatIOn due to a multiple sclerOSIS exacerbatIOn I am still 
receIvmg phYSIcal therapy and workmg a lImIted schedule I hope that the therapy and new 
medIcatIon that I started yesterday WIll have me back to a full schedule by the latter part of May 

Thank you for considenng my request If you have any questIOns or If there IS anythmg further 
that you need, please do not heSItate to contact me 

~~ 
James L Verenes 

JLV 

Cc Sean A O'Connor, Attorney at Law 
J 

DebbIe Kmder 
.RECEIVED 

MAR 292012 

8.C. 8UPA!M! COURT 
pYV\ "3 -~"l-\ ~ 



\!tue ~outb (!Caroltna ([ourt of ~ppeals 
TANYAA GEE 
) CLERK 

V CLAIRE ALLeN 
DEPUTY CLeRK 

James L Verenes, EsqUIre 
Fox & Verenes 
P 0 Drawer 328 
AIken, SC 29802-0328 

January 5, 2012 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 09211 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA "9201 

TELEPHONE (803) 734 1890 
FAX (803) 7341839 

\\ V. W sccourts org 

Re BAC Home Loan v Kmder, Debla 
2011191086 

Dear Counsel 

We have receIved your Fmal Bnef of Respondents m the above entitled case on appeal 
Accordmg to Rule 267 of the South Carolma Appellate Court Rules the cover of thIS bnef should 
contam the attorney mformatlOn for the party submlttmg the bnef Your Fmal Bnef of 
Respondents contamed the attorney mformatlOn for opposmg counsel 

It wIll be necessary for you to make arrangements for you or someone from your office to come 
to thIS office to place labels on the cover of your Fmal Bnefto correct the attorney mformatlOn 
Please notlfy us pnor to your arnval so that these bnefs wIll be ImmedIately aVailable to you 

Very truly yours, 

Vt!Ut~~ 
CLERK I' I cT 

TAG/rna 

cc Sean A O'Connor, EsqUIre 



C LAVAUN Fox 
JAMES L VERENES 

FOX & VERENES 
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322 LAURENS STREET, N W 
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AIKEN, SOUTH CAROLINA 29802 0328 
TELEPHONES (803) 649 6281 

(803) 648 4256 
FAX (803) 641 1216 

November 29,2011 

The South Carolma Court of Appeals 
Tanya A Gee, Clerk of Court 
Post Office Box 11629 
ColumbIa, SC 29211-1629 

REPLVTo 
P 0 DRAWER 328 

AIKEN, SC 29802 0328 

RE BAC Home Loan ServIcmg, L P ,V Debra Kmder, et al 

Case 2010-CP-02-0172 

Dear Ms Gee 

Enclosed please find for filmg the Fznal Bnef of Respondent with Certificate of Counsel and 
Proof of Service for the above referenced case 

If you have any questIOns or If there IS anythmg further that you need, please do not hesItate to 
contact me 

Smcerely, 

tM4~~ 
Carla WIllIams, Legal AssIstant for 
James L Verenes 

JLV/ctw 

Enclosure 

Cc Sean A 0' Connor, Attorney at Law 
DebbIe Kmder 



FINKEL 
LAW FIRM LLC 

SEAN A O'CONNOR 

!',OCOi\NOR@~Il\~LLLAW (OM 

The Honorable Tanya Gee 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South CarolIna 29211 

REPLY TO 

CHARLESTON LITIGATION 

November 29,2011 

RE BAC Home Loan ServIcing L P Appellant v Debra Kinder et al Respondents 
Case No 201 O-CP-02-172 
Our FIle No 3382042715 

Dear Ms Gee 

Enclosed for filIng as to the above-referenced matter, please find the ongInal and 18 copies 
of each of the follOWIng 

1 Record on Appeal 
2 Final Bnef of Appellant 
3 Final Reply Bnef of Appellant and 
4 Proof of Service (onglnal and 3 copies only) 

We kIndly request that you please file same, returnIng three clocked copies of each In the 
envelope prOVided 

By copy of thiS correspondence, we hereby serve a copy of the enclosed upon James L 
Verenes, attorney for Respondents 

Should you have any questIons concernIng thiS matter, please do not heSitate to contact our 
office at your convenIence 

SAO/aa 
Enclosures 
cc James L Verenes, Esq 

COLUMBIA 

120 I Mam Street SUIte 1800 
Post OffIce I30x 1799 (29202) 
ColumbIa SC 29201 
Tel (803) 765 2935 
Fax (803) 252 0786 

KInd regards, 

FINKEL LAW FIRM LLC 

~~() 
Sean A O'Connor 

CHARLESTON 

LlhgatlOD Real Estate & REO 
3955 Faber Place Om e SUIte 200 
Post Office Box 41489 (29423) 
North Charleston SC 29405 
Tel (843) 577 5460 
rax (843) 577 5135 

CHARLESTON 

foreclosure 
3955 Faber PIJee Dnve SUIte 200 
lost Office Box 71727 (29115) 
North Charleston SC 2940<; 
Tel (843) 577 5460 
r1X (84J) 72) 0015 



FINKE 
LAW FIRM LLC 

SEAN A O'CONNOR 

~O( O'lI\OR(a)~ II\h.LI LA \\ (OM 

November 9, 2011 

The Honorable Tanya Gee 
Clerk, South CarolIna Court of Appeals 
Post Office Box 11629 
ColumbIa, South CarolIna 29211 

REPLY TO 

CHARLESTON LITIGATION 

RE BAC Home Loan Servlczng L P Appellant v Debra Kznder el at Re5pondents 
Case N0 2010-CP-0'2-172 
Our FIle No 3382042715 

DearMs Gee 

Enclosed for filIng IS Appellants Proof of ServIce as to the Record on Appeal m the 
above-referenced case, along WIth three copIes, whIch we kmdly ask you to file and return m the 
attached, self-addressed, stamped envelope 

Should you have any questIOns concernmg thIS matter, please do not heSItate to contact 
our office at your earlIest convemence 

I;)AO/aa 
Enclosures 

cc James L Verenes, EsqUIre 

COLUMBIA 

120 I Mam Street SUite 1800 
Post Office Box 1799 (29202) 
Columbia SC 29201 
Tel (803) 765 2935 
Fax (803) 252 0786 

Best Regards, 

FINKEL LAW FIRM 

(~-l!t!!::~r 

CHARLESTON 

LitigatIOn Real Estate & REO 
3955 Faber Place Dnve SUite 200 
Post Office Box 41489 (29423) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 577 5135 

CHARLESTON 

Foreclosure 
3955 Faber Place Dnve SUite 200 
Post Office Box 71727 (29415) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 725 0015 



( 

THE STATE OF COUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr , Master-In-EqUIty for AIken County 

Case No 201 0-CP-02-172 

BAC Home Loan ServICIng, L P , 
flkla CountrywIde Home Loan ServICIng, L P , 
successor In Interest to Defendant 
Mortgage Electromc RegIstratIOn Systems, Inc, 
MIN # 100039032108093192, 

v 

Debra KInder, Personal RepresentatIve of 
The Estate of George WIllIam Brelsford, IV 
alkla George W Brelsford, and Debra KInder, 
Personal RepresentatIve of the Estate of 
Patncia M Brelsford, 

PROOF OF SERVICE 

Respondent( s) 

I certIfy that I have served the Record on Appeal on Respondent(s) by depOSItIng 
a copy of same In the Umted States Mall, postage prepaId, on November 9, 2011, 
addressed to Respondents' attorney of record, James L Verenes, 322 Laurens Street, 
N W ,AIken, South CarolIna, 29801 



,. 
BAC Home Loan ServICmg, L P v Debra Kmder et al 
Case No 2010-CP-02-172 
PROOF OF SERVICE 

November 9,2011 

Post Office Box 41489 
Charleston, South Carohna 29423 
Telephone (843) 577-5460 
FacsImIle (843) 577-5135 
soconnor@finkellaw com 
Attorney for Appellant 
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Charleston, SC 29402 

James L Verenes, EsqUIre 
Fox & Verenes 
P 0 Drawer 328 
AIken SC 29802-0328 

Re BAC Home Loan v Kmder Debra 
Case Trackmg # 2011191086 

Dear Counsel 

October 28, 2011 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 2921 I 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA '9201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

www sccourts org 

All partIes are adVIsed that the ongmals of all records on appeal and final bnefs filed wIth the appellate 
courts are scanned Therefore 111 accordance WIth the May 1 2008 Amendments to the South Carolma 
Appellate Court Rules DO NOT staple, spIral b1l1d velobmd, or otherWIse permanently b1l1d the 
ORIGINALS of these documents The ongmal bnef(s) and record on appeal should stIll have front and 
back covers m complIance WIth Rule 267(e) ofthe South CarolIna Appellate COUlt Rules, but should not 
be bound You may secure the ong1l1als WIth paper clIps bmder clIps rubber bands, by placmg them m 
large envelopes OJ by any other SImIlar means that wIll keep the pages together WIthout bmdmg or hole­
punchmg All COPlES of the recOid on appeal and final bnefs should be bound as specIfied m the South 
CarolIna Appellate Court Rules and delIvered to our phYSIcal address at 1205 Pendleton Street, ColumbIa 
SC,29201 

All partIes are further adVIsed that counsel's Identlfymg mformatlOn fOJ the party filmg the bllef shall 
appear on the cover of the bnef You are remmded that the Record on Appeal and all final bllefs must be 
m complIance WIth the South CarolIna Appellate Court Rules m ordel to be accepted by the Court 

If you have any questIons, please do not heSItate to contact thIS office 

Very truly yours 

tI~~~ 
CLERK I r d 

TAG/ec 
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I The Master erred m rulIng that the recordmg of the assignment of the 
mortgage subsequent to the foreclosure sale barred Appellant BAC from 
recovery of the surplus funds 

Respondents come before thIS court seekmg to reap an meqmtable wmdfall of 

surplus funds and thereby depnve Appellant BAC Home Loan ServIcmg, L P fka 

CountrywIde Home Loan ServIcmg, L P , successor m mterest to Mortgage Electromc 

RegIstratIOn Systems, Inc, MIN# 100039032108093192 ("BAC") of repayment of 

money mdisputably loaned to Dr George WIlham "Jeff' Brelsford, VI ("Borrower"), 

some $144,157 94 of whIch was not repaid In so domg, Respondents, whIch are 

Borrower's estate and heIrs, attempt to errantly draw the court's attentIOn to the tImmg of 

the recordmg of a vahd aSSIgnment of a mortgage of WhICh they had notIce and to 

Improperly apply two recent South Carohna appellate deCISIOns whIch are factually 

dIstmgmshable from the case at bar and do not apply to any actIOns filed before August 8, 

2011 1 

A hen IS a legal nght or mterest that a credItor has m another's property, lastmg 

usually untIl a debt or duty that It secures IS satIsfied Black's Law DIctIOnary 1006 (9th 

ed 2009) See also Sexton v HarleysvIlle Mut Cas Co, 242 S C 182, 191, 130 S E 2d 

475,480 (1963) (Bussey, J ,dIssentmg) A hen that IS first m tIme generally has pnonty 

and IS entItled to pnor satIsfactIOn of the property It bmds Powers v FIdehty & DepOSIt 

Co of Md, 180 S C 501, 186 S E 523, 527 (1936) ("In the absence of statutory 

regulatIOn the common law estabhshes hens m the order of theIr acqmsitIon, the first m 

order of the tIme standmg first m order of rank ") 

1 The ongInal summons and complaInt In the Instant case, CIVil Action No 2010 CP 02 00172 was filed 
on January 26 2010 an amended summons and complaInt was filed on February 4, 2010 



Under South Carolma law, a mortgage hen IS created upon the recordmg of the 

mortgage wIth the recorder of deeds S C Code Ann § 30-7-10 (Law Co-op 1991) 

The purpose of thIS statute IS to gIVe thIrd partIes the opportumty to ascertam the status of 

tItle to the property Epps v McCallum Realty Co, 139 S C 481, 138 S E 297, 303 

(1927) The purchaser of real estate may rely on the pubhc record of conveyances and 

mstruments affectmg tItle unless he has notIce or IS chargeable WIth notIce of a claIm or 

mterest that IS mconsistent WIth the record Id at 302 

Subsequent purchasers are entItled to rely on recorded deeds and plats to 

determme theIr nghts m respect to property Murrells Inlet Corp v Ward, 378 S C 225, 

236, 662 S E 2d 452, 457 (Ct App 2008) However, where a party has constructIve 

notIce of a pnor mterest m real estate, the faIlure to record IS not necessanly fatal to the 

nghts of the pnor mterest holder Spence v Spence, 368 S C 106,119,628 S E 2d 869, 

876 (2006) 

The aSSIgnment of a mortgage note carnes WIth It an eqUItable aSSIgnment of the 

mortgage by whIch It was secured Umon Nat' I Bank of ColumbIa v Cook, 110 S C 99, 

96 S E 484, 486 (1918) The aSSIgnee stands m the shoes of the aSSIgnor-mortgagee WIth 

regard to the nghts and mterests under the note and mortgage Twelfth RMA Partners, 

L P v Nat'! Safe Corp, 335 S C 635,639-40,518 S E 2d 44,46 (Ct App 1999) 

Respondents state on Page 6 oftheu ImtIaI Bnefthat "[a]nyone who has a hen on 

the date of the sale loses that status as a hen holder after the sale" ThIS statement IS 

correct only m the hmited sense that after the foreclosure sale a former hen holder no 

longer holds a property mterest m the form of an encumbrance upon the subject real 

property The purchaser at the foreclosure sale mdeed emerges WIth a clear and 

Page 2 of 11 



unencumbered title, free of the extmgUIshed Jumor hens The flaw m the above statement 

by Respondents IS that even after the foreclosure sale, former hen holders, though 

stnpped of theIr mterests m the subject property, do still retam the Important nght to 

clmm any surplus funds followmg the sale, m the order of pnonty from when they stIll 

held then respective hens That nght, whIch IS central to thIS appeal, IS obvlOusly not 

extmgUIshed or otherwIse Impmred m any way by the completlOn of the foreclosure sale, 

otherwIse no former hen holder could ever clmm surplus funds 

Respondents argue on Page 5 of then ImtIal Bnef, "Because the hen held by 

MERS pursuant to Mortgage 2 was extmgUIshed by the sale, there was no hen to be 

assIgned to BAC by the purported assIgnment that was recorded August 20, 2010 and 

rehed upon by BAC" ThIs argument IS hkewlse plamly erroneous m that any proper 

surplus funds clmmant under Rule 71(c), SCRCP, must always and necessanly be a 

former holder of a hen whIch has been extmgUIshed by the foreclosure sale Importantly, 

It IS solely and exclusIvely the former hen holder's mterest VIs-a-VIS the real property 

whIch has been extmgUIshed - not the nght to later clmm surplus funds Because the 

nght to clmm surplus funds has not been extmgUIshed, It IS certamly logIcal to read Rule 

71 (c) as allowmg that nght to be transferred by an assIgnment post-sale but pnor to the 

surplus funds heanng, so long as the hen held by the transferor was otherWIse vahd and 

had been properly recorded so as to put on notIce any other clmmants of the surplus 

funds, as the MERS mortgage hen mdlsputably was m thIS mstance 

No prejUdICe or meqUIty would result from the adoptlOn of the mterpretatlOn of 

Rule 71(c), SCRCP espoused by Appellant BAC In contrast, the dIsposItion as urged by 
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Respondents would be for thIS court to condone an undeserved wmdfall and to 

countenance an unjust forfeIture 

A maXUTI frequently stated and apphed IS that eqUIty regards substance rather than 

form See Young v HIgbee Co 324 U S 204, 209 (1945) Courts of eqUIty are not 

restramed by techmcahtIes but may look past mere technIcal matters to find the real 

essence of the transactIOns See MIles v Caldwell, 69 US 35,40 (1864) It IS not only 

the nght but the duty of a court clothed wIth eqUItable JunsdictIOn to pIerce the form and 

letter of a transactIOn and look to the substance m determmmg the nghts of the partIes 

affected In re BOItnott, 4 B R 122, 123-24, Bankr W D Va (1980) EqUIty looks to 

substance, and not to form, and WIll not lend ItS aid to one whose sole ground for seekmg 

such aid IS based upon a technlcahty Bnde v Baker, 37 App DC 231, 236 (D C Clr 

1911) 

Respondents are brazenly askmg to be allowed to pocket $79,40525 WhICh 

should not nghtfully belong to them based precIsely on thIS very sort of technlcahty 

ThIS court should apply the maXIms of eqUIty so as to prevent such a grave mJustIce 

A 2000 IllmOIs opmIOn, Federal Nat'l Mortgage Ass'n v KUIpers, 732 N E 2d 

723 (Ill App Ct 2000), Illustrates that a mortgagee's failure to record ItS assIgnment of a 

mortgage does not affect ItS pnonty posItIOn agamst a competmg hen holder In KUIpers, 

a dIspute concernmg hen pnonty m a mortgage foreclosure proceedmg arose between an 

assIgnee of a mortgage and a Judgment hen credItor, and the court addressed the Issue of 

whether the assIgnee could retam ItS pnonty posItIon over a Judgment credItor wIthout 

havmg recorded the assIgnment of ItS mortgage Id at 725 
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In KUIpers, the KUIperses, a mamed couple, executed a note and mortgage m 

favor of a lender on July 24, 1994 The note and mortgage were later duly recorded m 

the appropnate recorder's office on August 1, 1994 Pursuant to the terms between the 

partIes, the note and mortgage were assIgnable to thud partIes Id On August 3, 1994, 

the lender assIgned the note and mortgage to the Federal NatIOnal Mortgage ASSOCiatIOn 

(FNMA) A credItor obtamed a Judgment agamst the KUIperses on July 26, 1996 and 

recorded same on June 25, 1997 On September 8, 1998, FNMA filed a foreclosure 

actIOn after the KUIperses defaulted on theu note Id The foreclosure complamt asserted 

that the Judgment credItor's hen was mfenor and subordmate to FNMA's first mortgage 

hen On October 2, 1998, FNMA recorded the aSSIgnment It had receIved from lender, 

whIch recordmg was more than a month after the filmg of the foreclosure actIOn The 

Judgment credItor answered and counterclaimed, assertmg that her Judgment hen was 

recorded pnor to the FNMA hen, and therefore had pnonty Id 

The Judgment credItor argued that the transfer of the note and mortgage 

extmgUIshed all of the lender's mterest and that FNMA dId not stand m the shoes of 

lender WIth regard to hen pnonty FNMA responded by assertmg that the hen filed by 

lender had never been released and that the aSSIgnment dId not operate to extmgUIsh the 

hen Id FNMA further argued that It was not necessary for It to record the aSSIgnment m 

order to mamtam first hen pnonty, as the ongmal hen prOVIded suffiCIent notIce to thud 

partIes of the eXIstence of the first mortgage FNMA further argued that, after the 

aSSIgnment, It stood m the shoes of the lender Id 

The court ruled m favor of FNMA, the aSSIgnee, holdmg that "absent the 

recordmg of a release of hen the aSSIgnee of a mortgage IS entItled to any pnonty 

Page 5 of 11 



posItIon estabhshed by the ongmal mortgagee, up to the pnnclpal amount that the 

mortgage secured at the tIme of perfectIOn" ML At 725-26 

The Court further stated 

WhIle an assIgnee that falls to record an assIgnment may find Itself m the 
unenviable sItuatIOn of havmg ItS hen extmgUIshed as an "unknown owner and 
nonrecord claimant" m a mortgage foreclosure, the mere Jazlure to record the 
assIgnment does not by Itself extmgUlsh the mortgage !zen or negate the prronty 
posItron 

KUIpers at 729 (emphasIs added) 

SImIlar to the Judgment credItor m KUIpers, respondent argues that BAC's failure 

to record ItS aSSIgnment before the sale of the foreclosed property negates BAC's pnonty 

pOSItIOn agamst the borrower's estate and heIrs Respondent faIled to CIte any authonty 

m support of the pOSItIOn that an aSSIgnee who falls to record ItS aSSIgnment loses ItS 

pnonty pOSItIOn agamst a defaultmg mortgagor In addItIon, respondent does not address 

the argument and supportmg authontIes cIted m Appellant's ImtIaI Bnef emphaslzmg the 

rule that an aSSIgnment does not need to be recorded m order for It to be and remam 

effectIve as agamst the mortgagor See Uillon Nat'! Bank of Columbia V Cook, supra, 

110 S C 99,96 SEat 486, Wilhams & Co v Paysmger, 15 S C 171 (1881) See also 

Charles D LeGrand, 27 S C Juns, Mortgages § 178 (Aleta M PIlhck ed 1996) 

Further supportmg Appellant's pOSItIon IS a bankruptcy case from the SIxth 

ClfCUIt, In re Cook, 457 F 3d 561 (6th Clf 2006) In Cook, a bankruptcy trustee brought 

an actIOn agamst an aSSIgnee of a mortgage and promISSOry note to assert the unsecured 

credItors' mterest m real property mortgaged by the debtors Id at 563 The SIxth CIrCUIt 

affirmed the dlstnct court's rulmg that although the aSSIgnee had recorded ItS aSSIgnment 
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of the mortgage after a petItIOn for bankruptcy was filed by the trustee, the assIgnee's lIen 

retamed ItS valIdIty as agamst the borrowers ML The court stated 

Bank One was not reqUIred to record ItS mterest m the promIssory note and the 
mortgage because, accordmg to the bankruptcy court, the recordmg of the ongmal 
mortgage to NCS was "constructIve notIce that a mortgage lIen eXIsted agamst the 
Cooks' real property" As a result, Bank One's failure to record the assIgnment of 
the mortgage pnor to the bankruptcy proceedmgs "dId not affect the perfectIOn of 
the lIen as agamst the mortgagors and those claImmg through them " 

Id at 567 The court held that "Bank One's failure to record ItS mortgage mterest pnor to 

the filmg of the bankruptcy petItIOn therefore has no effect on ItS abIlIty to enforce the 

mortgage agamst Rogan [mortgagor] "Id at 568 

Respondents further argue that SectIOn 30-7-10 affects lIen pnonty pOSItIon m 

thIS mstance ThIS pOSItIOn cannot be supported 

In addItIon to protectmg subsequent bona fide purchasers for value, S C Code 

Ann § 30-7-10, the South Carolma statute addressmg the valIdIty of conveyances, also 

protects subsequent credItors of a mortgagor SImmons v Greer, 174 F 654 (4th Cu 

1909) The words "subsequent credItors" mean only those who become such after the 

executIOn of a mortgage, not mcludmg the mortgagee SImmons at 656 SectIOn 30-7-10 

cannot be read to protect a defaultmg mortgagor who had notIce of the mortgage lIen 

recorded by the ongmal mortgagee, m thIS case QUIckenIMERS Regardmg notIce, It 

must be noted and emphaSIzed that Borrower's estate was makmg payments to BAC on 

"Mortgage 2" (the QUIckeniMERS loan) up untIl the tIme of default on or about January 

1,2010 

SectIOn 30-7-10 does not mandate that an aSSIgnment must be recorded to 

preserve the lIen and pnonty pOSItIOn of the ongmal recorded mortgage mterest The 

statute merely prOVIdes that, as to thud partIes who dId not have notIce of the mortgage, 
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the effective date of the mortgage hen IS the date of recordIng Here, the effectIve date of 

the QUIckeniMERS mortgage hen was Apn120, 2007 There IS nothIng In SectIOn 30-7-

10 to suggest that the subsequent assIgnment to BAC had to be recorded In order for the 

mortgage lIen or ItS pnonty posItIOn to survIve as agaInst the Borrower's estate and heIrs 

In a surplus funds contest 

Even If applIcable law supported Respondents' argument regardIng the timIng of 

the recordIng of the assIgnment, the tnal court's rulIng should be reversed on the grounds 

that the pnnclples of eqUIty dIsfavor a forfeIture ForfeIture IS defined as "dIvestiture of 

speCIfic property wIthout compensatIOn wIthout compensatIOn, It Imposes a loss by the 

takIng away of some pre-exIstIng valId nght wIthout compensatIOn" Black's Law 

DIctIOnary 650 (6th ed 1990) ThIS defimtIOn accords closely wIth the facts of the case 

at bar, gIven that It IS not dIsputed that Borrower's estate defaulted on the note assocIated 

wIth Mortgage 2 and that there remaInS an outstandIng balance of more than 

$144,15794, nor IS It dIsputed that BAC gave value to QUIckeniMERS for Said note and 

mortgage 

Respondents meffectually attempt to dlstmgUIsh the forfeIture declSlons cIted m 

Appellant's Imtlal Bnefby statmg that "[I]n all of those cases, It was alleged that a party 

forfeIted nghts pursuant to some wntten document or money paid" That statement 

actually supports BAC's posItIOn m that It qUIte accurately descnbes the very forfeIture at 

Issue m thIS appeal The Master's ruhng resulted In a forfeIture of BAC's nght to the 

surplus funds pursuant to a wntten document (a note and mortgage) and money paId 

($149,00000 loaned to the borrower on March 21,2007) 
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For these and all the foregomg reasons, Respondents' argument that the tlmmg of 

the recordmg of the assIgnment of the subject mortgage mto BAC causes saId lIen to lose 

ItS pnonty posItIOn as agamst the Borrower's estate and heIrs m a surplus funds contest IS 

untenable and must fall Accordmgly, the Master's Order Dlsbursmg Surplus Funds and 

hIS order denymg BAC's motlon to alter or amend under Rule 59(e), SCRCP are m error 

and should be reversed and the surplus funds awarded to BAC 

II The Master erred m refusmg to award the surplus funds to RAC based on 
hiS findmg that no attorney participated m the ciosmg 

Under the applIcable standard of reVIew thIS court can and should properly reject 

the Master's hIghly suspect findmg that the HUD-l settlement statement proves that the 

subject loan was closed WIthout an attorney The HUD-l clearly dId not demonstrate that 

the loan was closed WIthout an attorney, as reflected on the document Itself as well as by 

the Master's own statements m hIS two orders The Master was correct when he stated m 

hIS December 6, 2010 order that there was msufficlent eVIdence to rule on thIS fact Issue 

Yet WIth no addItIOnal eVIdence havmg been presented, the Master nonetheless ultlmately 

decIded for unexplamed reasons that no attorney had partIcIpated m the closmg (Order 

denymg BAC's Rule 59(e) motlon, filed February 3, 2011 ) 

Regardless of whether thIS court chooses to consIder the sIgmficant and 

substantlvely uncontroverted fact that by all relIable mdicatIOns the QmckeniMERS loan 

was closed by one Katherme F Klme, an attorney lIcensed to practIce law m South 

Carolma, the court IS not reqmred to accept the Master's dIrectly antIthetIcal findmg that 

there was no attorney present at the closmg US Bank Trust Nat'! Ass'n V Bell, 385 

S C 364, 684 S E 2d 199 (Ct App 2009) In an appeal from an actIOn m eqmty tned by 

a judge alone, an appellate court can find facts m accordance WIth ItS VIew of the 
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preponderance of the eVIdence Id South Carolma law recogmzes that a rehef m eqUity 

IS always dIscretIOnary Ingram v Kasey's Assocs , 340 S C 98, 531 S E 2d 287 (2000) 

Adhenng to the pnncipies of eqUity, thIS court should not penahze BAC for alleged 

unauthonzed practice of law - not by BAC Itself but by a predecessor m mterest - under 

thIS mcongruous cIrcumstance Courts have the mherent power to do all thmgs 

reasonably necessary to msure that Just results are reached to fullest extent possIble Ex 

Parte DIbble, 279 S C 592, 595, 310 S E 2d 440, 442 (Ct App 1983) ThIs IS a case that 

calls out for such dIscretIOn to be exercIsed 

Respondent's ImtIal Bnef falls to address the acutely dIstmgUIshmg fact that 

Matnx FmancIaI ServIces Corp v Frazer, No 26859, 2011 WL 3452078, (S C Aug 8, 

2011), and WachovIa Bank, N A v Coffey, 389 S C 68, 698 S E 2d 244, (Ct App 

2010), each addressed a sItuatIOn where the lender whIch was a party to the appeal and 

was found to have had engaged m the unauthonzed practIce of law was also a party to the 

ongmalloan transactIOn, whIch IS not the case here BAC acqUired the QUIckenJMERS 

loan some two years or more after the closmg 

Respondent's Bnef hkewise conspIcuously falls to address the fact that that m the 

August 8, 2011 substitute opmIOn m Matnx, the South Carolma Supreme Court was 

uneqUivocal m statmg that the opmIOn was not to be applIed retroactively "We apply 

thIS rulmg to all filmg dates after the Issuance of thIS opmIOn" Matnx, supra Smce the 

summons and complamt m the foreclosure actIOn from whIch the mstant appeal arIses 

was filed on January 26,2010, the rule m Matnx whIch bars recovery by a mortgage lIen 

holder on a loan whIch was allegedly closed WIthout an attorney cannot and does not 
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apply m the mstant case, even If thIS court were to accept the Master's shaky findmg that 

the subject loan was closed wIthout an attorney 

For these and all the foregomg reasons, Respondents' contentIOn that the loan was 

closed unlawfully wIthout an attorney as well as theIr argument that Matnx and Coffey 

therefore bar recovery by BAC are flawed and unconvmcmg and should be rejected The 

Master's Order DIsbursmg Surplus Funds and hIS order denymg BAC's motIOn to alter or 

amend under Rule 59( e) are m error and should be reversed and the surplus funds 

awarded to BAC 

CONCLUSION 

For these and all the foregomg reasons, thIS Court should reverse the rulmg of the 

Master and award the surplus funds m the amount of $79,405 25 to BAC 

October 10,2011 

Respectfully submItted, 

FINKEL LAW FIRM LLC 

Sean A O'Connor, SC Bar No 
Post Office Box 41489 
Charleston, South Carolma 29423 
Telephone (843) 577-5460 
FaCSImIle (843) 577-5135 
soconnor@finkellaw com 

Attorneys for Appellant 
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STATEMENT OF ISSUES ON APPEAL 

I The tnal court correctly found that executIOn/recordmg of the assIgnment 
subsequent to the foreclosure sale dId not allow recovery of the surplus funds by 
Appellant BAC Home Loan ServIcmg, L P f k a CountrywIde Home Loan 
ServIcmg, L P, successor m mterest to Mortgage Electromc RegIstratIOn 
Systems, Inc, MIN# 100039032108093192 ("BAC") 

II The tnal court correctly found that no attorney partIcIpated m the closmg of the 
$149,00000 loan, WhICh closed on March 21, 2007 

III The tnal court correctly found lack of attorney supervlSlon of the closmg on 
March 21, 2007 conducted by ongmallender QUIcken Loans barred BAC from ItS 
claim to the surplus funds 

IV The tnal court correctly found BAC was not a hen holder at the tune It filed ItS 
claIm to the surplus funds 
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STATEMENT OF THE CASE 

On July 2, 2004, Dr George WIllIam "Jeff' Brelsford, VI ("Borrower") 

executed and delIvered a promIssory note and mortgage ("Mortgage 1") III 

pnnclpal sum of ThIrty Seven Thousand Dollars and Zero Cents ($37,00000) to 

CItIzens Bank of Effingham ("CBE") CBE caused Mortgage 1 to be recorded on 

July 6, 2004 at the AIken County RegIster of Mesne Conveyance ("RMC") The 

real property encumbered by Mortgage 1 was known as 117 Club VIlla Dnve, 

AIken, SC 29803 

On March 21, 2007, Borrower delIvered a separate and subsequent 

promIssory note to QUicken Loans III the pnnclpal sum of One Hundred Forty 

Nme Thousand Dollars and Zero Cents ($149,00000) ("the Note") To better 

secure the Note, Borrower concomItantly executed and delIvered a mortgage 

("Mortgage 2") to Mortgage ElectrOnIc RegIstratIon Systems, Inc ("MERS"), as 

Nommee for QUicken Loans The real property encumbered by Mortgage 2 was 

hkewise known as 117 Club VIlla Dnve, AIken, SC 29803 The $149,00000 

loan m connectIon WIth Mortgage 2 was closed on March 21, 2007 On Apnl 20, 

2007, MERS caused Mortgage 2 to be recorded at the AIken County RMC 

Borrower dIed on August 11, 2009 

After default occurred on the loan associated WIth Mortgage 1 due to 

payments not bemg tImely receIved, CBE mitIated a CIVIl actIon agamst 

Borrower's estate seekmg foreclosure of Mortgage 1, CIVIl ActIOn No 2010-CP-

02-00172 The ongmal summons and complamt was filed on January 26,2010, 

an amended summons and complamt was filed on February 4,2010 
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Both the estate of Borrower and MERS were duly served wIth a copy of 

CBE's summons and complamt NeIther tImely filed or served an answer or other 

response and both were held to be m default A dIsposItIve heanng was held on 

May 26, 2010 The Master m EqUIty for AIken County ("Master") awarded a 

Judgment of foreclosure and sale by order dated June 15, 2010 The Judgment 

determmed that the mortgage hen held by MERS was JUnIor and subordmate to 

the CBE mortgage hen The Judgment further stated, "The Defendants claim or 

may claIm a hen upon or legal mterest m subject property and m the event there IS 

a surplus from the sale of the subject property, such Defendant may present any 

such hen or legal mterest at a heanng subsequent to the sale, m accordance wIth 

Rule 71(c), South Carohna Rules of CIvIl Procedure" 

The foreclosure sale occurred on July 6, 2010 The subject property was 

sold at auctIOn on that date to a thIrd party bIdder, one Matthew Fry The Master 

Issued a Master's Report on Sale filed July 21, 2010 reflectmg that the subject 

property sold for $116,000 00 and that followmg dIsbursement of costs, a surplus 

remamed m the amount of $79,405 25 (the "surplus funds") 

On July 30, 2010, MERS executed a document purportmg to aSSIgn 

Mortgage 2 to BAC That document was recorded on August 20, 2010 m Book 

4320, at Page 1877 n the AIken County RMC 

On or about August 12, 2010, after a default occurred on the loan 

associated WIth Mortgage 2 due to payments not bemg tImely receIved, BAC 

mitIated a CIvIl actIOn seekmg foreclosure of Mortgage 2, CIVIl ActIOn No 2010-
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CP-02-1951 Case no 2010-CP-02-1951 was not adjudIcated and was dIsmIssed 

on August 30, 2010 

On or about September 3, 2010, BAC filed a VenficatIOn of Claim for 

Surplus Funds m connectIOn wIth the CBE mortgage foreclosure The amount of 

BAC's outstandmg debt on Mortgage 2 at the tIme of filmg the claim was 

$144,15794 

On October 28, 2010, the Master conducted a heanng m regards to 

dISposItIOn of the surplus funds m the amount of $79,405 25 On December 6, 

2010, the Master filed an Order Dlsposmg Of Surplus Funds The Master 

awarded the surplus funds to the estate of Borrower and Borrower's heIrs 

On December 21, 2010, BAC filed a motIon under Rule 59(e), SCRCP 

seekmg to have the Master alter or amend hIS Order Dlsposmg Of Surplus Funds 

dated December 7, 2010 A heanng was held on the motIon on January 31, 2011 

The Master demed BAC's Rule 59(e), SCRP motIon Via order filed February 3, 

2011 The AIken County Clerk of Court records show that a certIfied copy of the 

Master's Order was maIled to the Fmkel Law FIrm, Attorney for BAC, on 

February 4, 2011 

On Apn121, 2011, BAC filed a NotIce of Appeal wIth the South Carolma 

Court of Appeals 

ARGUMENT 

I The trIal court correctly found that executIOn/recordIng of the 
assIgnment subsequent to the foreclosure sale dId not allow recovery of the 
surplus funds by Appellant BAC Home Loan SerVICIng, L P f k a 
CountrywIde Home Loan SerVICIng, L P , successor In Interest to Mortgage 
ElectrOnIc RegIstratIOn Systems, Inc, MIN# 100039032108093192 ("BAC") 
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The Master sold the property that was the subject of thIS foreclosure actIOn 

on July 6, 2010 The property was sold to a thud party bIdder The bIdder made 

the reqUIred deposIt the next day and balance due was paId July 19, 2010 The 

Court then executed and delIvered a Master's deed to the bIdder On July 30, 

2010, MERS, the named Defendant In the foreclosure actIOn, executed what IS 

purported to be an aSSIgnment of Mortgage 2 and note to BAC The document 

was recorded on August 20, 2010 In the records of the AIken County RMC 

Pursuant to the prOVlSlons of S C Code Ann § 15-39-880, the hen that was held 

by MERS at the tIme of the sale and the dehvery of the Master's deed was 

extIngUIshed S C Code Ann § 15-39-880, prOVIdes 

"No lIen created by operatIOn of law or agreement of the partIes 
whether of record or authonzed by law to be entered of record In any 
office of any clerk of court or regIster of mesne conveyance In thIS 
state or any transcnpt, extenSIOn, renewal or reVIval thereof shall 
constItute a lIen or attach or reattach as a hen on real property of the 
hen debtor or real property In whIch the lIen debtor has an Interest 
after a pubhc sale of such real property at any executIOn or JudICIal 
sale In any actIOn or speCIal proceedIng to whIch the hen credItor IS 
duly made a party as prOVIded by law" 

Because the hen held by MERS pursuant to Mortgage 2 was extIngUIshed by the 

sale, there was no lIen to be assIgned to BAC by the purported aSSIgnment that 

was recorded August 20, 2010 and relIed upon by BAC 

Rule 71(c), SCRCP governs the dISpOSItIon of surplus funds resultIng 

from a foreclosure sale That rule prOVIdes In part 

"any party to the actIOn or any person who had a hen on the 
mortgaged premIses at the tIme of the sale upon filIng WIth the Master 
or any officer conductIng the sale a claIm of entItlement to the surplus 
funds may have a heanng to determIne such entItlement" 
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Therefore, thIS rule provIdes that as a prereqUIsIte to bemg entItled to any 

surplus funds BAC had to eIther be a party to the actIOn or someone who had a 

hen on the mortgaged premIses at the tIme of the sale It IS apparent from the 

foreclosure pleadmgs that BAC was not a party to the actIon Therefore, BAC's 

claim to the surplus funds must rely on ItS claimed status as a hen holder at the 

tIme of the sale 

BAC was not a hen holder at the tIme of the sale It IS undIsputed that the 

purported assIgnment to BAC was executed July 30, 2010 and recorded on 

August 20, 2010, after the sale of July 6, 2010 The reqUIrement of Rule 71 (c), 

SCRCP that a claimant to surplus funds hold a hen as of the "date of the sale 

makes sense when read together wIth S C Code Ann § 15-39-880 Anyone who 

has a hen on the date of the sale loses that status as a hen holder after the sale 

Therefore, the purported assIgnment executed by MERS dId not convey status as 

a hen holder upon BAC Smce BAC was clearly not a party to the foreclosure 

precedmg and was not a hen holder on July 6, 2010, the Master was correct m 

rulmg that BAC was barred from any claim to the surplus funds 

Appellant has argued that to bar BAC from ItS claIm to the surplus funds 

would constItute a forfeIture The Master's rulmg m thIS matter does not 

constItute a forfeIture BAC dId have a hen on the property at the tIme that It filed 

ItS claim to the surplus funds The cases rehed upon by the Appellant are 

dIstmgUIshable from the present case LItchfield Co of S Carohna, Inc V 

Kmakides, 290 S C 220,224-25,349 S E 2d 344, 347 (Ct App 1986) deals wIth 

an alleged forfeIture pursuant to the terms of a lease South Carolma Tax 
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Comm'n v MetropolItan LIfe Ins, Co, 266 S C 34, 221 S E 2d 522 (1975) deals 

wIth an alleged forfeIture pursuant lIfe msurance polIcIes and the cash value 

accumulated thereunder Hardm v Horger, 252 S C 298, 166 S E 2d 215 (1969) 

deals wIth an alleged forfeIture pursuant to the terms of a trust Clardy v 

Sorvereign Camp, WOW, 193 S C 444, 8 S E 2d 748 (1940) deals wIth an 

alleged forfeIture pursuant to the terms of a lIfe msurance polIcy and constitutIOn 

and by-laws of an organIzatIOn In all of those cases, It was alleged that a party 

forfeIted nghts pursuant to some wntten document or money paid In the mstant 

case, the lIen that was held by MERS was extmgUlshed by the Master's sale 

therefore to affirm the Master's rulmg would not constitute a forfeIture For these 

reasons, the Court's Order IS correct and should be affirmed 

II The tnal court correctly found that no attorney partIcIpated m 
the closmg of the $149,000 00 loan, WhICh was closed on March21, 2007 

The Master ruled that BAC was also barred from recelvmg any of the 

surplus funds pursuant to the pnncipais establIshed m the cases of WachovIa 

Bank, N A v Coffey, 389 S C 68, 698 S E 2d 211 (Ct App, May 6, 2010), and 

Matnx Fmanclal Svcs Corp v Frazer, Op No 26859, 2011 WL 3452078 (S C , 

August 8, 2010) These cases provIded that a lender would be barred from 

eqUltable and legal relIef If the closmg of the loan was not supervIsed by a South 

Carolma lIcensed attorney The only eVIdence presented to the Court was the 

settlement statement from the closmg of March 21, 2007 In ItS InItial Bnef, the 

Appellant has attempted to mtroduce addItional eVIdence on thIS pomt To do so 

clearly VIOlates the provIsIOns of Rule 21 O( c), SCRCP, which proVIdes III part 
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"the record shall not however mclude matter whIch was not presented to the lower 

Court or tnbunal" In Its Order of February 3, 2011, the Master stated, 

"However as mentIOned herem above, m Its pnor Order thIS Court 
gave notIce that m the event of a Rule 59 (e) motIOn, the Court 
mtended to revlSlt the Issue concernmg the possIble unauthonzed 
practice of law m assocIatIOn WIth the closmg of BAC's loan and 
would afford counsel the opportumty to supplement the record 
concernmg thIS aspect of the matter No one has proffered any further 
eVIdence concernmg the CIrcumstances of the closmg (the ongmal 
mortgagor, of course, IS deceased) and the Court accordmgly finds and 
holds based on the only eVIdence m the record (a copy of the HUD-1 
closmg statement) that no attorney partIcIpated m the closmg " 

In ItS Order of December 6, 2010, the Master stated, "smce there was 

msufficient eVIdence at the heanng for the Court to make a conclusIve findmg as 

to thIS Issue (refernng to lack of attorney supervlSlon) and because the Court has 

ruled herem on other grounds, the Court declmes to rule on thIS Issue at thIS time 

Should however a Motion on Rule 59 (e), SRCP be made on any ground, the 

Court proposes to revlSlt thIS Issue and on ItS on Motion WIll notify counsel to be 

prepared to submIt eVIdence as to the CIrcumstances of the closmg at that Motion 

hearmg" Both partIes were on notIce that they would be able to submIt any 

eVIdence concernmg attorney supervlSlon at the heanng on January 31, 2011 

The Respondent rehed on the settlement statement that was produced at the 

October 28, 2010 heanng The Appellant certamly had ample opportumty to 

reVIew ItS file to submIt any further eVIdence at the January 31 heanng, but dId 

not do so Smce there was no further eVIdence submItted, the Master was 

certamly free to make a deCISIOn based on the only eVIdence presented to the 

Court 
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Therefore, the only eVIdence presented to the lower Court clearly shows 

that the pnncipais espoused m Coffey and Matnx was vIOlated and therefore BAC 

should be barred from any eqUItable or legal remedy 

III The tnal court correctly found lack of attorney supervIsIOn of 
the closmg on March 21, 2007 conducted by ongmallender QUIcken Loans 
barred BAC from Its claIm to the surplus funds 

The Appellant argues that the rulmgs m Coffey and Matnx should not be 

extended to an aSSIgnee of the mortgage However, "m South Carolma, It IS well 

establIshed that an aSSIgnee stands m the shoes of ItS aSSIgnor " Twelfth 

RMA Partners, L P V NatIOnal Safe Corp, 335 S C 635,639-40-518 S E 2d 44 

(Ct App 1999), Smgletary V Aetna Cas & Sur Co, 316 S C 199, 201 447 

S E 2d 869, 870 (Ct App 1994) Therefore, If MERS would be barred from 

recovery due to ItS Illegal or unlawful conduct and/or unclean hands, BAC would 

lIkeWIse be barred 

The Appellant argues that by bemg a holder m due course It IS not barred 

by thIS defense To allow BAC to use ItS standmg a holder m due course to aVOId 

the rulmgs of Coffey and Matnx would run contrary to S C Code Ann § 36-3-

305 (a) (1)(11) whIch preserves as a defense agamst a holder m due course the 

IllegalIty of a transactIOn whIch renders the oblIgatIon a nullIty 

The Appellant argues that Coffey and Matnx were cases mvolvmg the 

ongmal lender It IS true that both cases dId mvolve the ongmal lender however 

there IS no language m eIther opmIOn that would mdicate that the pnncipais 

espoused by the Court would not be extended to an aSSIgnee The presence of an 

attorney to supervIse and partICIpate m the closmg IS reqUIred m order to protect 
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and/or benefit the borrower To allow an assIgnee to escape that reqUIrement 

would defeat one of the prmcipais stated by the Court It would not matter 

whether the mortgage was assIgned or not The Issue to be addressed IS the 

protectIOn of the borrower by the presence of an attorney whether the matter 

mvolves the ongmallender or an assIgnee 

The Court therefore was correct m ruhng that the BAC should be barred 

from claImmg the surplus funds as a result of the absence of attorney supervlSlon 

and partIcIpatIOn m the closmg of March 21, 2007 

IV The tnal court correctly found BAC was not a hen holder at 
the tIme It filed Its claIm to the surplus funds 

BAC IS attemptmg to claim status as a hen holder m order to assert ItS 

claim to the surplus funds m thIS matter The Master correctly ruled that BAC IS 

not entitled to that status S C Code Ann § 30-7-10 reqUIres that any document 

creatmg a hen on any real property must be recorded m order to be vahd The 

mortgage that was sIgned as a part of the closmg held on March 21, 2007 was 

recorded and therefore dId constitute a hen on the property, WhICh was sold by the 

Master As pomted out by the Appellant m ItS ImtIal Bnef, there was a hen on the 

mortgaged premIses at the time of the pomt of sale However, that hen was held 

by MERS Rule 71(c), SCRCP does not merely reqUIre that a hen eXIst, the rule 

reqUIres that the person who files the claim to surplus funds be the person or 

entlty that holds the hen Clearly, BAC dId not hold a hen on the foreclosed 

property at the time of sale The purported assIgnment was not executed by 

MERS untIl July 30, 2010 That aSSIgnment was therefore executed after the sale 

and after the dehvery of the Master's deed to the successful bIdder In the Order 
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of February 3, 2011, the Master stated, "a reVIew of the above dates wIll reveal 

that at no tIme dId BAC ever own or hold a hen on the subject property" When 

MERS executed the purported assIgnment on July 30, 2010, there was no hen to 

assIgn That hen was extmgmshed on July 19,2010 upon the Court's executIOn 

and dehvery of the deed to the successful bIdder at the foreclosure sale S C 

Code Ann § 15-39-880 

Therefore, the Master correctly ruled that BAC was not a hen holder at the 

tIme It filed ItS claim to the surplus funds 

CONCLUSION 

For the foregomg reasons, the Order of the Master should be affirmed and 

the surplus funds m the amount of $79,40525 should be declared the property of 

the Respondents 

SePtembe~ 2011 

Respectfully submItted, 

FOX & VERENES 

James L Verenes, SC Bar No 5703 
P 0 Drawer 328 
AIken, South Carolma 29802-0328 
Telephone (803) 649-6281 
FacsImIle (803) 641-1216 
]1mverenes@aol com 

Attorney for Respondents 
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4 Order of Judgment of Foreclosure and Sale, dated June 15,2010, 
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STATEMENT OF ISSUES ON APPEAL 

I The tnal court erred m findmg that executIOnirecordmg of the assIgnment subsequent to 
the sale of foreclosure prevented recovery of the surplus funds by Appellant BAC Home 
Loan ServIcmg, L P fka CountrywIde Home Loan ServIcmg, L P , successor m mterest 
to Mortgage Electromc RegIstratIOn Systems, Inc, MIN# 100039032108093192 
("BAC") 

II The tnal court erred m findmg that no attorney partIcIpated m the closmg on the 
$149,00000 loan whIch was closed on March 21, 2007, whIch note and mortgage loan 
subsequently came to be held by BAC 

III The tnal court erred by findmg that If no attorney supervIsed the closmg conducted by 
ongmal lender QUicken Loans, BAC was therefore barred from recovenng on ItS claIm 
for surplus funds 

IV Assummg, arguendo, an attorney dId not conduct the closmg by the ongmallender, BAC 
IS not barred from recovenng the surplus funds 



STATEMENT OF THE CASE 

On July 2, 2004, Dr George WIlham "Jeff' Brelsford, VI ("Borrower") executed and 

dehvered a promIssory note and mortgage ("Mortgage 1") m the pnncIpal sum of ThIrty Seven 

Thousand Dollars and Zero Cents ($37,000) to CItIzens Bank of Effingham ("CBE") CBE 

caused Mortgage 1 to be recorded on July 6, 2004 at the AIken County RegIster of Mesne 

Conveyance ("RMC") The real property encumbered by Mortgage 1 was known as 117 Club 

VIlla Dnve, AIken, SC, 29803 

On March 21, 2007, Borrower dehvered a separate and subsequent promIssory note to 

QUIcken Loans m the pnncIpal sum of One Hundred Forty Nme Thousand Dollars and Zero 

Cents ($149,00000) ("the Note") To better secure the Note, Borrower concomItantly executed 

and dehvered a mortgage ("Mortgage 2") to Mortgage ElectrOnIc RegIstratIOn Systems, Inc 

("MERS"), as Nommee for QUIcken Loans The real property encumbered by Mortgage 2 was 

hkewlse known as 117 Club VIlla Dnve, AIken, SC, 29803 The $149,000 00 loan m connectIOn 

WIth Mortgage 2 was closed on March 21,2007 On Apn120, 2007, MERS caused Mortgage 2 

to be recorded at the AIken County RMC 

Borrower dIed on August 11, 2009 

After a default occurred on the loan assocIated WIth Mortgage 1 due to payments not 

bemg tImely receIved, CBE mItlated a CIvIl actIOn agamst Borrower's estate seekmg foreclosure 

of Mortgage 1, CIvIl ActIOn No 2010-CP-02-00172 The ongmal summons and complamt was 

filed on January 26,2010, an amended summons and complamt was filed on February 4,2010 

Both the estate of Borrower and MERS were duly served WIth a copy of CBE' s summons 

and complamt NeIther tlmely filed or served an answer or other response and both were held to 

be m default A dIsposItlve heanng was held on May 26, 2010 The Master m EqUIty for AIken 
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County ("Master") awarded a Judgment of foreclosure and sale Via order dated June 15, 2010 

The Judgment determIned that the mortgage hen held by MERS was JUlllor and subordInate to 

the CBE mortgage hen The Judgment further stated, "The Defendants claIm or may claIm a hen 

upon on legal Interest In subject property and In the event there IS a surplus from the sale of the 

subject property, such Defendant may present any such hen or legal Interest at a heanng 

subsequent to the sale, In accordance wIth Rule 71 (c) South CarolIna Rules of CIvIl Procedure" 

The foreclosure sale occurred on July 6, 2010 The subject property was sold at auctIOn 

on that date to a thIrd party bIdder, one Matthew Fry The Master Issued a Master's Report on 

Sale filed July 21, 2010 reflectIng that the subject property sold for $116,00000 and that 

follOWIng dIsbursement of costs, a surplus remaIned In the amount of $79,405 25 (the "surplus 

funds") 

MERS assIgned Mortgage 2 Into BAC by aSSIgnment executed on July 30, 2010 and 

recorded on August 20,2010 In Book 4320 at Page 1877 In the AIken County RMC 

On or about August 12, 2010, after a default occurred on the loan associated WIth 

Mortgage 2 due to payments not beIng tImely receIved, BAC InItiated a CIvIl actIOn seekIng 

foreclosure of Mortgage 2, CIvIl ActIOn No 201 0-CP-02-1951 Case no 201 0-CP-02-1951 was 

not adjudIcated and was dIsmIssed on August 30, 2010 

On or about September 3, 2010, BAC filed a VenficatIOn of Clmm for Surplus Funds In 

connectIOn WIth the CBE mortgage foreclosure The amount of BAC's outstandIng debt on 

Mortgage 2 at the time of filIng the clmm was $144,157 94 

On October 28, 2010, the Master conducted a heanng In regard to dISpOSItIOn of the 

surplus funds In the amount of $79,40525 On December 6, 2010, the Master filed an Order 
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Dlsposmg Surplus Funds The Master awarded the surplus funds to the estate of Borrower and 

Borrower's heIrs 

On December 21, 2010, BAC filed a motion under Rule 59( e), SCRCP seekmg to have 

the Master alter or amend hIS Order Dlsposmg of Surplus Funds dated December 7, 2010 A 

heanng was held on the motion m January 31, 2011 The Master demed BAC's Rule 59(e) 

motlOn VIa order filed February 3, 2011 BAC first receIved wntten or any notIce of the Feb 4, 

2011 order on Tuesday, March 22,2011 

On Apn121, 2011, BAC timely filed a NotIce of Appeal WIth the South Carolma Court of 

Appeals 

ARGUMENT 

I Standard of ReView 

An actlOn to foreclose a real estate mortgage IS one m eqmty DockSIde Ass'n v Detyens, 

294 S C 86, 88, 362 S E 2d 874, 875 (1987) In an eqmtable actlOn, the appellate court may 

reVIew the eVIdence to determme the facts m accordance WIth ItS own VIew of the preponderance 

of the eVIdence Hayne Fed CredIt Umon V Batley, 327 S C 242, 248, 489 S E 2d 472, 475 

(1997) An appellate court IS not bound by the tnal court's legal concluslOns BB&T of South 

Carohna V KIdwell, 350 S C 382, 387, 565 S E 2d 316, 319 (Ct App 2002), rOn, L L C V 

Town of Mount Pleasant, 338 S C 406, 411, 526 S E 2d 716, 718-19 (2000), see also S C 

Const art V, § 5 (provldmg thIS state's appellate courts have JunsdlctlOn to correct tnal court's 

erroneous legal findmgs m law and eqmty cases), S C Code Ann §§ 14-3-320 and 14-8-200 

(1976 & Supp 2001) (provIdmg thIS state's appellate courts have JunsdlctlOn to correct tnal 

court's erroneous findmgs of law m eqmty cases) 
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II The trIal court erred m findmg that executlOn/recordmg of the assIgnment 
subsequent to the sale of foreclosure prevented recovery of the surplus funds by 
Appellant BAC 

A ExecutIOnlRecordmg of assIgnment subsequent to the sale date does not prevent 
recovery of the surplus funds by BAC 

The mstant foreclosure sale took place on July 6, 2010 The assIgnment of the subject 

mortgage from MERS mto BAC was executed on July 30, 2010 and filed wIth the AIken 

County RMC on August 20, 2010 There IS no dIspute that the subject assIgnment dId occur and 

that It was recorded more than two months pnor to the October 28,2010 heanng regardmg the 

surplus funds 

Importantly, there IS no reqUIrement m South Carolma that a mortgagee m a foreclosure 

actIOn have a recorded aSSIgnment m place pnor to a final dIsposItIon and sale "The note IS the 

pnncipal and the mortgage IS the mCIdent and follows the note m ItS dehvery from one person to 

another When a negotIable note payable to order IS mdorsed generally by the payee the note and 

ItS mCIdent pass m the commercIal world by dehvery [t]here IS no law In thIS state that 

reqUIres aSSIgnments of mortgages to be recorded" Umon Nat'l Bank ofColumbta v Cook,110 

S C 99,96 S E 484,486-87 (1918), accord WIlhams & Co v Paysmger, 15 S C 171 (1881) 

ThIS comports WIth S C Code Ann § 30-7-10 WhICh makes clear that an mstrument IS 

only reqUIred to be recorded "so as to affect the nghts of subsequent credItors (whether hen 

credItors or sImple contract credItors), or purchasers for valuable consIderatIOn WIthout notIce" 

S C Code Ann § 30-7-10 "The mdexmg of recorded mortgages IS mtended to provIde notIce to 

persons makmg subsequent mqUInes" BB&T of S Carohna v KIdwell, 350 SCat 389, 565 

S E 2d at 320 Thus, the statute protects subsequent credItors or purchasers of an mstrument who 
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record an assIgnment However, It does not reqUlre the current holder of a note to record an 

assIgnment of mortgage to receIve the benefits of the secunty mstrument Moreover, the statute 

IS desIgned, and exphcltly states, that It IS for the protectlOn of subsequent credItors, not debtors 

or obhgors Therefore It cannot provIde a claIm or advantage to an obhgor, or a basIs to deny 

rehef to a credItor who IS the note holder 

Further, whlle a mortgage IS an mterest m real property and IS not governed by our UCC, 

the note Itself IS a negotIable mstrument and IS covered by UCC ArtIcle 3 S C Code Ann § 36-

3-201(1) states m part "Transfer of an mstrument vests m the transferee such nghts as the 

transferor has therem " See also, Twelfth RMA Partners, L P v NatlOnal Safe Corp, 335 

S C 635, 518 S E 2d 44 (Ct App 1999) ("In South Carolma, It IS well establIshed that an 

'aSSIgnee stands m the shoes of ItS assIgnor 'When a contract IS aSSIgned, the assIgnee 

should have all the same nghts and pnvTleges, mcludmg the nght to sue on the contract, as the 

assIgnor Under the UCC m South Carolma, a '[t]ransfer of an mstrument vests m the transferee 

such nghts as the transferor has therem ' S C Code Ann § 36-3-201 (1976)") (mternal cltatlOns 

omltted)( emphasIs added) 

In accordance wIth the case and statutory law outlmed here, It IS not necessary nor IS It 

reqUlred that the holder of a note secured by a mortgage record an assIgnment m the pubhc 

records m order to recover surplus funds as a JUlllor henholder For these reasons the Master's 

Order Dlsbursmg Surplus Funds and hIS order denymg BAC's motion to alter or amend under 

Rule 59( e) are m error and should be reversed 

B The eXIstence of the subJect mortgage hen held by BAC was a matter of 
pubhc record 

The eXIstence of the subject mortgage hen held by BAC was made a matter of pubhc 

record as the MERS mortgage was specIfically Identified m the Complamt at Paragraph 11 A 
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Further, Paragraph 16 of the Master's Judgment of Foreclosure and Sale dated June 15, 2010, 

whIch Identified "Mortgage Electromc RegIstratIOn Systems, Inc, MIN # 

100039032108093192" as a Defendant, states "The Defendants claim or may claim a hen upon 

on legal mterest m subject property and m the event there IS a surplus from the sale of the 

subject property, such Defendant may present any such hen or legal mterest at a heanng 

subsequent to the sale, m accordance wIth Rule 71 (c) South Carolma Rules of CIVIl Procedure" 

Accordmgly, no person or entity was prejUdICed m any manner by the fact that the 

assIgnment of the subject mortgage from MERS mto BAC was executed on July 30, 2010 and 

filed wIth the AIken County RMC August 20, 2010, some mne weeks pnor to the October 28, 

2010 heanng regardmg the surplus funds, as the subject hen whIch was later assIgned to BAC 

was a matter of pubhc record, not only upon ItS ongmal recordmg m 2007, but also as 

referenced m the pleadmgs and foreclosure judgment m the mstant actIOn 

AddItIOnally, It IS not m dIspute that Borrower and/or hIS estate was aware that the 

subject Mortgage 2 had been assIgned to BAC, as mortgage payments were bemg dIrected to 

BAC up untIl the time of default on or about January 1,2010 

The Court's order IS therefore m error and prOVIdes no basIs to deny BAC recovery of 

the surplus funds, and thus should be reversed 

C Is not necessary or reqUIred that the holder of a note secured by a mortgage record 
an aSSIgnment m the pubhc records m order to estabhsh pnonty as agamst the 
mortgagor 

The dISpOSItIOn of surplus funds resultmg from a foreclosure sale IS governed by Rule 

71(c), SCRCP, WhICh prOVIdes m part 

"[a]ny party to the actIOn or any person who had a hen on the mortgaged premIses 
at the time of sale, upon filmg WIth the master or other officer conductmg the sale 
a claim of entitlement to the surplus fund, may have a heanng to determme such 
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follows 

entitlement [t]he claIm must contam the name of the claimant, the nature of the 
claim, the date the claim arose, and a calculatIOn of the amount claimed" 

In hIS Order Disposmg Surplus Funds dated December 6, 2010, the Master stated as 

As quoted heremabove, the rule [71(c) SCRCP] permIts a person who had a hen 
on the mortgage premIses at the time of sale to make a claIm A hen IS a creature 
of statue As to the world at large, a mortgagee does not have a hen on property 
m thIS state untIl he files hIS mortgage m the appropnate fihng office It IS 
uncontroverted that the mortgage whIch IS the basIs for the claimant's claim was 
filed, but was filed, and remamed m the name of, MERS, at all pertment times 
herem No on exammmg the pubhc records of AIken County at the time of the 
sale or for two months thereafter could have ascertamed that the claimant herem 
claimed to be the henholder 

Contrary to the posItIOn adopted by the Master, It IS neIther necessary nor reqUIred that 

the holder of a note secured by a mortgage record an assIgnment m the pubhc records m order to 

estabhsh pnonty as agamst the mortgagor "The object of recordmg the mortgage IS to gIve 

notice to thIrd persons The rule IS well mgh umversal m the Umted States that, as between the 

parties thereto, the mortgage IS Just as effectual for all purposes wIthout recordmg as It IS WIth 

It" Bacon v Northwestern Mutual LIfe Ins Co, 131 US 258,262,9 S C 787 (1889)(emphasis 

added) 

It IS Important to recogmze that m thIS mstance, there was, m accordance wIth Rule 71(c), 

"a hen on the mortgaged premIses at the tIme of sale" It was the same mortgage hen whIch 

MERS caused to be recorded on Apnl 20, 2007 at the AIken County RMC That hen was not 

released, satIsfied, cancelled or otherWIse ImpaIred Nor dId the nature or character of the hen or 

the nghts assocIated wIth It change m any way when It was assIgned from MERS to BAC "In 

South Carolma, It IS well estabhshed that an "assIgnee stands m the shoes of ItS assIgnor " 

Twelfth RMA Partners, L P v NatIOnal Safe Corp, 335 S C 635, 639-40, 518 S E 2d 44 (Ct 

App 1999), Smgletary v Aetna Cas & Sur Co, 316 S C 199,201,447 S E 2d 869, 870 eCt 
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App 1994) "When a contract IS assIgned, the assIgnee should have all the same nghts and 

pnvIleges, mcludmg the nght to sue on the contract, as the assIgnor Under the UCC m South 

Carolma, a '[t]ransfer of an mstrument vests m the transferee such nghts as the transferor has 

therem' S C Code Ann § 36-3-201 (1976)" Twelfth RMA Partners, supra "The note IS the 

pnncipal and the mortgage IS the mCIdent and follows the note m ItS dehvery from one person to 

another When a negotIable note payable to order IS mdorsed generally by the payee the note and 

ItS mCIdent pass m the commercial world by dehvery [t]here IS no law m thIS state that reqUIres 

assIgnments of mortgages to be recorded" Umon Nat'l Bank of Columbia v Cook, 110 S C 99, 

484, 486-87 (1918), accord WIlhams & Co v Paysmger, 15 S C 171 (1881) "Transfer of an 

mstrument vests m the transferee such nghts as the transferor has therem "S C Code Ann § 

36-3-201(1) 

ThIs comports WIth the law m at least one other JunsdictIOn whIch has exammed thIS 

specIfic Issue m a reported deCISIOn "[ A] person WIth a vested mterest or hen upon the land may 

aSSIgn or convey that mterest, and such an aSSIgnment or conveyance WIll be recogmzed m a 

surplus money proceedmg" Am Holdmgs Inv Corp v Josey, 899 NY S 2d 252 (App DIV 

2010), Chase Manhattan Mtge Corp v Hall, 795 N Y S 2d 67 (App DIV 2005) 

For these reasons the Court's order IS m error and should be reversed 

D The Master's rulmg constItutes a forfeIture whIch should not be permItted 

The fact that the aSSIgnment was recorded after the foreclosure sale should have no 

beanng upon the effectIveness of the mortgage as between mortgagee and ItS successor m 

mterest (BAC) and Borrower and hIS successors m mterest (estate and heIrS) Requmng that a 

preVIOusly recorded mortgage be agam recorded m the name of the aSSIgnee to aVOId a forfeIture 

as m thIS mstance amounts to an unwarranted elevatIOn of form over substance In thIS context 
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the Master's rulmg operated to allow Respondents to nullIfy BAC's valId mterest m the property 

based on a techmcallty perceIved by the Master As a matter of polIcy, thIS result should not 

stand 

The result of the Master's rulmg unquestIOnably bestowed an unwarranted wmdfall upon 

the Borrower's estate and hens It IS not dIsputed that Borrower's estate defaulted on the note 

assocIated WIth Mortgage 2 and that there remams an outstandmg balance of more than 

$144,157 94 Nor IS It dIsputed that BAC gave value for Said note and mortgage and became a 

bona fide holder by aSSIgnment from QUIckeniMERS It IS repugnant to the pnncipies of law 

and eqUIty for BAC to be barred from recovenng the surplus funds and for the Borrower's estate 

and hens to receIve an unjust wmdfall "ForfeItures are not favored m law or eqUIty" LItchfield 

Co of S CarolIna, Inc v KmakIdes, 290 S C 220, 224-25, 349 S E 2d 344, 347 (Ct App 

1986), South Carolma Tax Comm'n v MetropolItan LIfe Ins Co, 266 S C 34, 221 S E 2d 522 

(1975) "Moreover, forfeItures WIll be allowed only when mtent IS clear and no other reasonable 

constructIOn IS possIble" Hardm v Horger, 252 S C 298, 166 S E 2d 215 (1969) "Courts WIll 

seIze upon even slIght eVIdence to prevent a forfeIture Clardy v SovereIgn Camp, WOW, 193 

S C 444,8 S E 2d 748 (1940) In hght of these pnnciples, BAC should be penmtted to stand m 

the shoes ofMERS so that It can recover the surplus funds Law and eqUIty compel that result 

For these reasons the Court's order IS m error and should be reversed 

E The Master faIled to detennme when the conveyance from QUIckeniMERS to 
occurred 

In findmg that BAC dId not have a lIen m the property at the tIme of sale, the Master 

exammed only the recorded aSSIgnment WhIle the aSSIgnment Itself was executed and recorded 

after the foreclosure sale, the date when MERS delIvered the note to BAC was never made part 

of the record Because a holder of a note acqUIres all nghts and mCIdents of the transferor as 
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stated herem above, the Master erred m findmg BAC dId not have a hen m the property at the 

time of sale wIthout makmg a factual determmatIOn as to when the note assocIated wIth 

Mortgage 2 was actually conveyed If the Court of Appeals IS mclmed to hold that BAC was 

reqmred to have a hen on the subject property at the time of the foreclosure sale, It should 

remand the case to the tnal court for a factual determmatIon on thIS Issue 

III The tnal court erred m findmg that no attorney participated m the closmg on the 
$149,000 00 loan which was closed on March 21, 2007, which note and mortgage 
loan subsequently came to be held by BAC 

Dunng the October 28,2010 heanng regardmg dIspOSItion of the surplus funds, the only 

eVIdence counsel for Respondents offered the Court to show an attorney dId not supervIse the 

closmg of the March 21, 2007 loan m connectIOn wIth Mortgage 2 was a HUD-1 settlement 

statement that Identifies Lender's ServIces, Inc (Surplus Funds Heanng Transcnpt 9 5-7 ) 

Counsel for BAC requested on the record that an addItional heanng be held m order to present 

eVIdence as to whether closmg transactIOn was conducted by an attorney (Surplus Funds 

Heanng Transcnpt, 8 17-20) 

In hIS December 6, 2010 Order Disposmg Surplus Funds, the Master mdicated that he 

belIeved the settlement statement was msufficient eVIdence to rule at that time on the Issue of 

whether an attorney had supervIsed the closmg The Master chose mstead to reVIsIt the Issue at 

the Rule 59(e) motIOn phase Dunng the January 31, 2011 hearmg on BAC's motion to alter or 

amend, the Court agam heard the partIes' arguments on the attorney closmg Issue However, no 

further eVIdence was admItted mto the record In hIS February 4, 2011 Order denymg BAC's 

Rule 59( e) motion, the Master agam noted there was msufficient eVIdence to rule on thIS Issue at 

the time of the December 6, 2010 Order Yet WIth no addItIonal eVIdence havmg been presented, 

the Master nonetheless found that no attorney had partIcIpated m the closmg based on the same 
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eVIdence he had prevIOusly found msufficient, the HUD-l settlement statement (Order denymg 

BAC's Rule 59(e) motIon, filed February 3,2011 ) 

WhIle the settlement statement IS stamped WIth Lender's ServIces, Inc as the "settlement 

agent," that mformatIOn, WIthout more, IS msufficient to establIsh that the closmg occurred 

WIthout the supervIsIon of an attorney Lender's ServIces regularly acts through persons lIcensed 

to practice law m the State of South Carolma At no pomt was any eVIdence presented to show 

that an attorney lIcensed m South Carolma dId not conduct the closmg 

In fact, BAC IS m possessIOn of ample documentary eVIdence mdicatmg that an attorney 

was mvolved m the closmg Loan documents whIch were not aVailable to BAC's counsel at the 

tIme of the October 28, 2010 or January 31, 2011 heanngs reflect a "Closmg Attorney's 

Statement," whIch IS sIgned by a "closmg attorney" and dated March 21, 2007 The statement 

mdicates that the loan was closed by one Kathenne F KlIne, an attorney lIcensed to practice law 

m South CarolIna In addItIOn, on the loan applIcatIOn dated March 14, 2007, Borrower 

Brelsford lIsts that same attorney Klme as hIS preferred counsel 

For these reasons the Court's order IS m error and should be reversed 

IV Assummg, arguendo, an attorney did not conduct the cIosmg by the orIgmal 
lender, BAC IS not barred from recovermg the surplus funds 

Two recent South Carolma appellate opmIOns held that a mortgage lIenholder was barred 

from recovermg m eIther law or eqmty after a mortgage loan was closed WIthout partIcIpatIOn by 

a hcensed South Carohna attorney, WachovIa Bank, N A V Coffey, 389 S C 68, 698 S E 2d 

244 (Ct App, May 6, 2010), and Matnx Fmancial Svcs Corp V Frazer,Op No 26859,2011 

WL 3452078 (S C , Aug 8, 2010) 

Both opmIOns are dIstmgmshable from the mstant case for several reasons and do not 

support the pOSItion that BAC IS barred from recovermg the surplus funds III the mstant case 
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In Coffey, the S C Court of Appeals held that a bank whIch closed a home eqUIty lIne of 

credIt wIthout attorney supervIsIOn-thereby commIttIng the unauthonzed practIce of law-was 

barred from all eqUItable and legal remedIes leavIng It unable to pursue foreclosure or sue on ItS 

note In Matnx, the S C Supreme Court recogmzed the same eqUItable defense In holdIng that 

eqUItable remedIes were unavaIlable to lenders who commIt the unauthonzed practlce of law In 

the course of a real estate transactIOn Matnx further ImplIed that where a lender has engaged In 

the unauthonzed practIce of law by cloSIng a loan wIthout attorney supervIsIOn, It forfeIts all 

eqUItable claIms concernIng that transactIOn, IncludIng those agaInst strangers to the transactIOn, 

the prevailIng party In Matnx was the holder of a Judgment lIen agaInst the borrowers 

As a threshold matter, It should be noted that In the substltute OpInIOn In Matnx, WhICh 

was re-filed August 8, 2011, the South CarolIna Supreme Court was uneqUIvocal In statIng that 

the OpInIOn was not to be applIed retroactIvely "We take thIS opportumty to defimtIvely state 

that a lender may not enJoy the benefit of eqUItable remedIes when that lender faIled to have 

attorney supervlSlon dunng the loan process as reqUIred by our law We apply thIS rulIng to all 

filIng dates after the Issuance of thIS OpInIOn" Matnx, supra SInce the summons and complaInt 

In the foreclosure actIOn from WhICh the Instant appeal anses was filed on January 26,2010, the 

rule In Matnx whIch bars recovery by a mortgage lIenholder on a loan whIch was allegedly 

closed wIthout an attorney cannot and does not apply In the Instant case 

Next, It IS Important to note that In both Coffey and Matnx, the party whose lIen nghts 

were forfeIted was the same entIty WhIch was found to have engaged In the unauthonzed practlce 

of law, Ie, the ongInallender In neIther case was that penalty Imposed upon a party who later 

acqUIred the loan by assIgnment for value Although the S C Supreme Court In Matnx appeared 

to dIstance Itself from relIance on the doctnne of unclean hands, chOOSIng Instead to sImply 

13 of 18 



charactenze respondent Matnx's conduct as the unauthonzed practIce of law,l the result for 

present purposes IS the same Both WachovIa and Matnx were the ongInal lenders In neIther 

Coffey or Matnx, nor In any reported South Carohna decIsIon before or SInce, has the forfeIture 

of hen nghts based on haVIng closed a loan WIthout an attorney been Imposed upon a subsequent 

purchaser and aSSIgnee of the loan WhICh was not a party to the ongInal transactIOn 

It IS not In dIspute that BAC was not the ongInal lender In the Instant case and was not 

Involved In any way In the ongInalloan transactIOn In fact, at the October 28,2010 heanng In 

regard to dIsposItion of the surplus funds, counsel for Respondents acknowledged, "I agree that 

[BAC] dIdn't close the transactIOn, they dIdn't engage In the unauthonzed practice of law " 

(Surplus Funds HearIng Transcnpt, 14 23-25) 

Coffey and Matnx are dIstIngUIshable from the Instant case on other grounds as well 

In Matnx, lender brought a foreclosure actIOn agaInst mortgagors A Judgment credItor 

asserted pnonty of ItS enrolled foreIgn default Judgment and the lender, Matnx, sought to be 

eqUItably subrogated over a recorded Judgment hen held by one Kundmger Matnx had hued a 

non-lawyer contractor to perform the tItle search, prepare the clOSIng documents, and close the 

mortgage refinance loan WIthout the supervISIOn of a hcensed attorney Also, notably, Matnx 

Itself had re-financed ItS own ongInalloan KundInger recorded hIS Judgment hen after Matnx's 

ongmal loan but before the refinance As stated above, the Supreme Court held that Matnx 

forfeIted all eqUItable claIms due to ItS unauthonzed practice of law Importantly, however, the 

Court dId not negate Matnx's foreclosure actIOn agaInst the borrowers, the Frazers It merely 

barred Matnx's eqUItable subrogatIOn claim as agaInst the Judgment henholder Kundmger 

1 We do not believe the doctrIne of unclean hands IS the approprIate baSIS for resolutIOn of thiS case However we 
do agree that even If MatrIX met the requirements for eqUitable subrogation MatrIX would be precluded from 
receiving that remedy because of ItS unauthorIzed practice of law MatrIX 2011 WL 3452078 (S C Aug 8 2011) 
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Matnx's Judgment agamst the Frazers on Its foreclosure actIOn was not addressed and the Court 

was sIlent as to the aVailabIlIty of legal remedies, 1 e , the abIlIty of a lender to recover on a SUIt 

on note If barred from foreclosmg on ItS mortgage 

In Coffey, the defendant defaulted on a home eqUIty loan WhICh Wachovia had made to 

her late husband for the purchase of a saIlboat Coffey, 389 SCat 76, 698 S E 2d at 248 Pnor 

to hIS death the defendant's husband had executed a mortgage securmg the loan wIth the 

couple's home, whIch was tItled m the defendant's name only, not her husband's Id An 

attorney dId not oversee the loan closmg and WachOVIa faIled to venfy the husband's authonty 

to mortgage the home Id After the defendant defaulted on the mortgage, Wachovia brought a 

foreclosure actIOn agamst the defendant and claImed unjust enrIchment, eqUItable lIen, and 

prejudgment mterest Id 

The South Carolma Court of Appeals held that the doctnne of unclean hands barred 

WachovIa's eqUItable causes of actIOn, Id at 75, whIle WachovIa's legal causes of actIOn were 

lIkeWIse barred based on the polIcy of the law that no person be permItted to acqUIre a nght of 

actIOn from hIS own unlawful act .liL at 76 In 1;>arnng WachovIa's legal claIms, the Court cIted 

Lmder V Ins ClaIms Consultants, Inc, 348 S C 477, 560 S E 2d 612 (2002), m whIch a publIc 

adJustmg busmess was not allowed to be compensated for the value of ItS performance 

attnbutable to the unauthonzed practice of law 2 .liL The Court also cIted Jackson V BI-LO 

Stores, Inc, 313 S C 272, 437 S E 2d 168 (1993), m whIch a contract to supply half care 

products to a cham of stores was secured through bnbes was vOId 3 Id 

2 In Linder an employee Insurance adjuster for the defendant Insurance ClaIms Consultants engaged In the 
unauthOrized practIce of law when he adVIsed the plaintIffs regarding the language and interpretatIOn of theIr 
Insurance pohcy Linder 348 S C 477 468 560 S E 2d 612 (2002) 

3 The Court In Wachovla also cIted FIrst Unton Nat I Bank of S C v Soden 333 S C 554,568,511 S E 2d 372, 
379 (Ct App 1998) ("The doctrine of unclean hands precludes a plaintIff from recovering In eqUIty If he acted 
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Another factor whIch operates to dIstmgUIsh Coffey and Matnx IS that m the mstant case, 

BAC IS a holder m due course, therefore It took the subject note free from all claIms and 

defenses associated wIth the ongmal lender allegedly havmg closed the subject loan wIthout 

attorney supervIsIOn 

A "holder m due course" IS a person or entIty who IS a holder of a negotIable mstrument, 

who took It for value, m good faith, wIthout notIce that It IS overdue or has been dIshonored or 

any defense or claIm to It on the part of any person Rosemond v Campbell, 288 S C 516, 524 

(Ct App 1986) A holder m due course of a negotIable mstrument takes It free from all claims 

to It on the part of any person and free from all defenses, mcludmg fraud m the mducement and 

failure of conSIderatIOn, of a party to the mstrument wIth whom the holder has not dealt Id at 

523 If the holder IS a holder m due course, the holder takes the mstrument free from all claIms 

to It on the part of any other person and free from all defenses of any party to the mstrument WIth 

whom the holder has not dealt, subject to lImIted exceptIOns S C Code Ann §36-3-305 The 

exceptIOns are (1) If the transferee IS a party to any fraud or IllegalIty affectmg the mstrument, or 

(2) as a pnor holder, the transferee had notIce of a defense or claim agamst It Thus, a holder m 

due course IS lIable for the unclean hands of another ~ 

Because BAC acqUIred the note from the ongmallender WIthout notIce of any defense or 

claIm to It on the part of any person, BAC's status as a holder m due course enables It to defeat 

the claIms to the surplus funds asserted by the Borrower's estate and heIrs 

Fmally, Respondents should be barred from attackmg the valIdIty of BAC's mortgage 

hen because they failed to answer and thus defaulted m CBE' s foreclosure actIOn, from whIch 

unfaIrly In a matter that IS the subject of the IIttgatton to the prejudIce of the defendant) and Arnold v CIty of 
Spartanburg 201 S C 523 523 32 S E 2d 735 738 (1943) ( The expressIon clean hands means a clean record 
WIth respect to the transactIon WIth the defendants themselves and not WIth respect to others ") 
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thIS appeal arose, m WhICh the complamt asserted the eXIstence and vahdlty of Mortgage 2 and 

the hen at Issue 

Illegahty IS an affirmatlve defense WhICh must be pled Rule 8 of the South Carolma 

Rules of CIVIl Procedure provIdes "In pleadmg to a precedmg pleadmg, a party shall set forth 

affirmatIvely the defenses Illegahty and any other matter constltutmg an aVOIdance or 

affirmatIve defense" Rule 8, SCRCP Smce Respondents dId not answer CBE's complamt and 

defaulted, they mdlsputably faIled to plead the affirmatlve defense of Illegahty m attackmg the 

vahdlty of BAC's mortgage hen and were there therefore barred from assertmg that pOSItIOn m 

opposmg BAC's claIm to the surplus funds "The appellate courts of thIS state have Said many 

tlmes that ordmanly a party may not receIve rehef not contemplated m hIS pleadmgs" LOftIS v 

LOftIS, 286 S C 12, 14, 331 S E 2d 372, 373 (Ct App 1985) "WhIle It IS true that pleadmgs 

must be hberally construed, thIS rule cannot be stretched so as to permIt the Judge to award rehef 

not contemplated by the pleadmgs" Hems v Hems, 344 S C 146, 152,543 S E 2d 224,227 (Ct 

App 2001) "[T]he faIlure to plead an affirmatIve defense IS deemed a Waiver of the nght to 

assert It" Collms EntertaInment, Inc v WhIte, 363 S C 546, 563, 611 S E 2d 262, 270 (Ct 

App 2005) 

Nevertheless, the Master m hIS Order dated February 3, 2011 ruled that BAC was not 

entItled to recover because the loan was closed Illegally, cltmg S C Code Ann §36-3-305 4 

ThIS ruhng by the Master was m error for the reasons explamed above and thIS Court 

should reverse It To allow thIS rulmg to stand would permIt the Master to torture the meanmg 

and express language of the South Carolma Rules of CIVIl Procedure m an attempt to Implement 

4 The Master s Order dated February 3 2011 stated as follows As stated above §36 3 305 (a) (1) (11) preserves as 
a defense agamst a holder m due course the IllegalIty of a transactIon which renders the oblIgatIOn of the party a 
nullIty Accordmgly the Court finds that the subject closmg was conducted Illegally and that thIS defense was 
properly raIsed by the partIes opposmg the motIOn (EmphasIs added) 
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a flawed VISIon of what constItuted eqUity and faIrness m thIS mstance Courts should not be 

permItted to torture the language of the Rules m an attempt to further eqmty and fairness, as "[t]o 

do so would JeopardIze the contmmty and umformity that IS essential to the orderly 

admmistratlOn of the legal system" Valentme V DaVIS, 319 S C 169, 173, 460 S E 2d 218, 220 

(Ct App 1995) 

For these reasons the Court's order IS m error and should be reversed 

CONCLUSION 

For these and all the foregomg reasons, thIS Court should reverse the rulmg of the Master 

and award the surplus funds m the amount of $79,405 25 to BAC 

August 12, 2011 

Respectfully submItted, 

FINKEL LAW FIRM LLC 

Sean A 0' onnor, SC Bar No 
Post Office Box 41489 
Charleston, South CarolIna 29423 
Telephone (843) 577-5460 
FacsImile (843) 577-5135 
soconnor@finkellaw com 

Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr , Master-m-Eqmty for AIken County 

Case No 2010-CP-02-172 

BAC Home Loan ServIcmg, L P , 
f/k/a CountrywIde Home Loan ServIcmg, L P , 
successor m mterest to Defendant 
Mortgage Electromc RegIstratIOn Systems, Inc 
MIN # 100039032108093192, 

v 

Debra Kmder, Personal RepresentatIve of 
The Estate of George WIlham Brelsford, IV 
a/k/a George W Brelsford, and Debra Kmder, 
Personal RepresentatIve of the Estate of 
Patncla M Brelsford, 

DESIGNATION OF MATTER 
TO BE INCLUDED IN RECORD ON APPEAL 

RECEIV~D 
AUG 1 I) 2D11 

Be Court of Appeals 

Appellant, 

Respondent( s) 

Pursuant to Rule 209, SCACR, appellant hereby desIgnates the followmg matter to be 
mcluded m the record on appeal m thIS actIOn 

1 Amended Summons, filed February 2,2010, 
2 Amended Complamt, filed February 2,2010, 
3 Amended LIS Pendens, filed February 2,2010, 
4 Order of Judgment of Foreclosure and Sale, dated June 15,2010, 
5 Master's Report on Sale, filed July 21,2010, 
6 Summons, Complamt and LIS Pendens, CIvIl ActIOn No 2010-CP-02-1951, filed 

August 18,2010, 
7 ASSIgnment of Mortgage, recorded August 20,2010, 



BAC Home Loan Servlcmg, L P v Debra Kmder et al 
Appeal from Aiken County Court of Common Pleas 
Case No 2010-CP-02-172 

8 Bank of Amenca CorporatlOn's VenficatlOn of Claim for Surplus Funds, filed 
September 3, 2010, 

9 Transcnpt of October 28, 2010 Surplus Funds Heanng, 
10 Order Dlsposmg Surplus Funds, filed December 6,2010, 
11 MotIon to Alter or Amend Order Dlsposmg Surplus Funds, filed December 21, 

2010, 
12 Order Denymg MotlOn to Alter or Amend Order Dlsposmg Surplus Funds, filed 

February 3, 2011, 
13 Notice of Appeal, filed Apn121, 2011 

The undersigned counsel for the Appellant BAC Home Loan ServIcmg, L P, f/k/a 
CountrywIde Home Loan ServIcmg, L P , successor m mterest to Defendant Mortgage Electromc 
RegistratlOn Systems, Inc MIN # 100039032108093192, certIfies that the DesignatlOn contams 
no matter that IS Irrelevant to the appeal 

August 17,2011 

Opposmg Counsel 
James Verenes, EsqUIre 
F ox and Verenes 
PO Drawer 328 
AIken, South Carohna 29802-0328 
Telephone (803) 649-6281 
Fax (803) 641-1216 
pmvelenes(a)aol com 

Respectfully submitted, 

FINKEL LAW FIRM LLC 

,~~~ 
Post Office Box 41489 
North Charleston, South Carolma 29423 
Telephone (843) 577-5460 
FaCSImIle (843) 577-5135 
soconnor@finkellaw com 

Attorneys for Appellant 
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THE STATE OF COUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr , Master-m-EqUIty for AIken County 

Case No 201 0-CP-02-172 

BAC Home Loan ServIcmg, L P , 
f/k/a CountrYWIde Home Loan ServIcmg, L P , 
successor m mterest to Defendant 
Mortgage Electroruc RegIstratIOn Systems, Inc, 
MIN # 100039032108093192, 

v 

Debra Kmder, Personal RepresentatIve of 
The Estate of George WIlham Brelsford, IV 
a/k/a George W Brelsford, and Debra Kmder, 
Personal RepresentatIve of the Estate of 
Patncla M Brelsford, 

PROOF OF SERVICE 

Appellant, 

Respondent( s) 

RECE1VED 
AUG 1 9 2011 

SC Court of Appea\S 

I certIfy that I have served the Inztzal Bnef Of Appellant and Appellant s 
DeszgnatlOn of Matter To Be Included In Record on Appeal on Respondent(s) by 
deposItmg a copy of same m the Uruted States Mall, postage prepaId, on August 17, 
2011, addressed to Respondents' attorney of record, James L Verenes, 322 Laurens 
Street, N W , AIken, South Carolma, 29801 



BAC Home Loan ServICIng, L P v Debra KInder et al 
Case No 2010-CP-02-172 
PROOF OF SERVICE 

August 17,2011 

2ff1!tl(:12·~/~ 
Sean A O'Co or (SC ~Vt/'V 
FINKEL LAW FIRM LLC 
Post Office Box 225 
Charleston, South CarolIna 29402 
Telephone (843) 577-5460 
FacSImIle (843) 577-5135 
soconnor@finkellaw com 
Attorney for Appellant 
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FINKEL 
LAW FIRM LLC 

SF AN A 0 CONNOR 
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The Honorable Tanya Gee 
Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, South Carolma 29211 

REPLY TO 

CHARLESTON LITIGATION 

August 17,2011 

RE BAC Home Loan ServIcing L P Appellant v Debra Kinder et al Respondents 
Case No 2010-CP-02-172 
Our File No 3382042715 
Case Trackmg No 2011191086 

Dear Ms Gee 

Enclosed for filIng as to the above-referenced matter, please find the ongmal and two 
coples of the Imtwl Bnef Of Appellant and Appellant s DesIgnatlOn of Matter To Be Included In 
Record On Appeal, along wlth a Proof of Servlce We respectfully request that you please return 
the filed coples to our office m the envelope provlded 

Should you have any questlOns concernmg thlS matter, please do not hesltate to contact 
our office at your earlIest convemence 

W lth kmd personal regards, we are 

SAO/aa 
Enclosures 

cc James L Verenes, EsqUlre 

COLUMBIA 

1201 Mam Street SUIte 1800 
Post Office Box 1799 (29202) 
ColumbIa SC 29201 
Tel (803) 765 2935 
Fax (803) 252 0786 

Yours very truly, 

FINKEL LAW FIRM 

CHARLESTON 

Litigation Real Estate & REO 
3955 Faber Place Dnve SUIte 200 
Post Office Box 225 (29402) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 577 5135 

CHARLESTON 

Foreclosure 
3955 Faber Place Dnve SUIte 200 
Post Office Box 71727 (29415) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 725 0015 



\ltbe ~outb (!Caroltna (!Court of ~ppeals 
BAC Home Loan SerVICIng, L P , f/k/a 
CountrywIde Home Loan SerVICIng, 
L P , successor In Interest to Defendant 
Mortgage Electromc ResgistratIOn 
Systems, Inc, MIN # 
100039032108093192, 

V 

Debra KInder, Personal RepresentatIve 
of the Estate of George WIlham 
Brelsford, IV a/k/a George W 
Brelsford, and Debra KInder, Personal 
Representative of the Estate ofPatncia 
M Brelsford, 

Appellant, 

Respondents 

\ 
The Honorable Robert A Smoak, Jr 

AIken County 
Tnal Court Case No 2010-CP-02-00172 

ORDER 

Pursuant to a conference call wIth the partIes, the due date for the Appellant's ImtIal Bnef 

and DesIgnatIOn of Matter has been extended to August 17, 2011 The Respondents' ImtIal Bnef 

and DesIgnatIOn of Matter shall be served and filed by September 19,2011, and the Appellant's 

Imtial Reply Bnef and DesIgnatIOn of Matter are due twenty days thereafter 

IT IS SO ORDERED 

ColumbIa, South CarolIna 

::~::(F~ 
Clerk 

fiLED 
}futw '1/~J I), 

CC Sean A O'Connor, EsqUIre 
James L Verenes, EsqUIre 

.. 

,... 



\!rbe ~outb QCarohna QCourt of ~ppeals 
JOHN CANNON FEW 

CHIEF JUDGE 

Sean A O'ComlOr, EsqUIre 
FInkel & Altman, LLC 
POBox 225 
Charleston, SC 29402 

James L Verenes, EsqUIre 
Fox & Verenes 
P 0 Drawer 328 
AIken, SC 29802-0328 

June 20,2011 

Re BAC Home Loan v KInder, Debra 
Case TrackIng # 2011191086 

Dear Counsel 

JOHN C CALHOUN BUILDII\G 
POST OFFICE BOX 11629 

COLUMBIA, SOUTH CAROLINA 29211 
TELEPHONE (803) 734 1890 

FAX (803) 734 2) 73 

EMAIL Jfew@sccourts org 

ThIS letter serves as an Order grantIng Appellant's request for an extenSIOn of tIme In whIch to 
file the Appellant's ImtIal Bnef and DesIgnatIOn of Matter I have extended the due date untIl 
July 18, 2011 I realIze that thIS extensIOn may not gIve you all the tIme you need to complete 
the Appellant's ImtIal Bnef and DesIgnatIOn of Matter I have set a conference call for 10 45 
a m on Fnday, July 1 2011, to dISCUSS an overall approach to settIng due dates for all fihngs In 
thIS appeal 

The Appellant's Counsel IS responsIble for mItIatmg the conference call by gettmg all 
partIes on the phone at the allotted tIme The call should last less than ten mInutes The 
partICIpants In the call wIll Include counsel for all partIes and me In preparatIOn for the call, 
please conSIder the other tIme commItments you have In the near future so we can dISCUSS a 
SUItable timeframe for all partIes to complete theIr bnefs If the tIme scheduled for the 
conference call creates a conflIct, please contact the Clerk's Office at 734-1890 WIth all counsel 
on the phone We WIll reschedule the call to SUIt you 

I look forward to talkIng to you on Fnday, July 1, 2011 

Sincere~ ~ 

~cannon Few ) 
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FINKEL 
LAW FIRM LLC 

SEAl'I A O'CONNOR 
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The Honorable Tanya Gee 
Clerk, South CarolIna Court of Appeals 
Post Office Box 11629 
ColumbIa, South CarolIna 29211 

REPLY TO 

CHARLESTON LITIGATION 

June 15,2011 

RE BAC Home Loan Servlczng L P Appellant v Debra Kznder et al Respondents 
Case Trachng No ~()11191086 

Case No 2010-CP-02-172 
Our FIle No 3382042715 

Dear Ms Gee 

Per the request and mstructIOn of the Clerk's office, enclosed for filmg IS the ongmal 
letter by the underSIgned dated May 2, 2011, requestmg the transcnpt of the heanng m thIS 
matter before the Hon Robert A Smoak, Jr, Master-In-EqUIty for AIken County, held on 
October 28,2010 at 10 00 a m The requested transcnpt was receIved on May 18,2011 

There are no other transcnpts compnsmg the record m thIS matter, as no court reporter 
dPpeared nor was an audIO recordmg made at the later heanng on Appellant BAC's Rule 59(e) 
SCRCP motIon to alter or amend, held on January 31, 2011 

Should you have any questIOns concemmg thIS matter, please do not hesItate to contact 
our office at your earlIest convemence 

WIth kmd personal regards, we are 

Yours very truly, 

RECF.JVED 
FINKEL LAW FIRM LLC 

JUN 1 7 2011 
SAO/Jla 
Enclosures Be Court of Appeals 

cc James L Verenes, EsqUIre 
J J 

COLUMBIA 

1201 Mam Street SUite 1800 
Post Office Box 1799 (29202) 
Columbia SC 29201 
Tel (803) 765 2935 
Fax (803) 252 0786 

CHARLESTON 

LItigation Real Estate & REO 
3955 Faber Place Dnve SUite 200 
Post Office Box 225 (29402) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 577 5135 

CHARLESTON 

Foreclosure 
3955 Faber Place Dnve SUite 200 
Post Office Box 71727 (29415) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 7250015 



RE BAC Home Loan ServIcing L P v Debra Kinder et al 
Case No 2010-CP-02-172 
Our FIle No 3382042715 
Page 2 

bcc Teresa A Woods 
Carne B Daugherty 
Betsy Stucky 
F ehsha D Jackson 
Casheena A Chaney 
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VIA REGULAR U SMAIL 
Ray Swartz and Associates 
312 N Cedar Street 
Summerville, SC 29483 

RU'LY 10 
CIIARI ~STON LlflC \ liON 

May 2, 2011 

RE Clllzem Bank Of Effingham v..\ Debra Kmder Personal Representative of The 
Estate of George Wr/ham Brelsford IV a/kJa George W Brelsford Debra 
Kmder Personal Representative of the Estate of Patricia M Brelsford Dedra 
Kmder Individually Kathleen Brelsford f;'rench Robm Brelsford Landes 
Mortgage ElectrOnic ReglSlratlOn Systems Inc MIN# 100039032108093192 
and Woodside Plantation Property Owners AssociatIOn 
Civil Action No 20 I 0 CP-02-172 
Our File No 33820 42715 

Dear Sir/Madam 

Our firm represents the Appellant In the above-referenced matter Pursuant to 
Rule 207(a)(l) of the South Carolma Appellate Court rules, please accept thIS letter as a 
formal request for a copy of the transcnpt for the heanng held before the Honorable 
Robert A Smoak, Jr, Master-In-EqUity for Aiken County held on October 28, 2010 at 
10 00 a m Said heanng was m regard to a claim by Bank of Amenca Corp for surplus 
funds followmg a foreclosure sale 

If you reqUire a depOSIt or advance payment of the antIcipated costs, please notify 
our office In wntmg so that we may timely remIt payment 

With kmd personal regards, we are 

SAOllms 
Enclosures 

COLUMBIA 
1201 Mam Street SUIte 1800 
Post Office Box 1799 (29202) 
Columbia SC 29201 
Tel (803) 765 2935 
Fall (803) 252 0786 

Yours very truly, 

FINKEL LAW FIRM LLC 

~~rO~ 
RECV.fVED 

JUN 1 7 2011 

Be Court of Apaeals 
CHARLESTON 
Lltlgation Real Estate & REO 
3955 Faber Place Dove SUIte 200 
Post Office Box 225 (29402) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 577 5135 

CHARLI!:STON 

Foreclosure 
3955 Faber Place Dove SUite 200 
Post Office Ball 71727 (29415) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 7250015 



Re The Estate of George Brelsford 
(Appeal caption Cztlzens Bank of Effingham)ls Debra Kmder et af) 
CIvil ActIOn Number 2010~CP 02 0172 
Our File Number 3382042715 
May22011 
Page 2 

cc Bradley L Bom, EsqUIre 
POBox 652 
Aiken, SC 29802 

James L Verenes, EsquIre 
Fox & Verenes 
PO Drawer 328 
AIken, SC 29802 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr , Master-In-EqUIty for AIken County 

Case No 201O-CP-02-172 

BAC Home Loan ServICIng, L P , 
f/k/a CountrywIde Home Loan ServICIng, L P , 
successor In Interest to Defendant 
Mortgage Electromc RegIstratIOn Systems, Inc 
MIN # 100039032108093192, 

v 

Debra KInder, Personal Representative of 
The Estate of George WIlham Brelsford, IV 
a/kIa George W Brelsford, and Debra KInder, 
Personal Representative of the Estate of 
PatnCIa M Brelsford, 

~~'(~~'VED 
JUN 0 9 2011 

se Court Of Appeals 

Appellant, 

Respondent( s) 

APPELLANT'S MOTION FOR ENLARGEMENT OF TIME 
TO SERVE THE INITIAL BRIEF AND DESIGNATION OF MATTER 

UnderSIgned counsel for Appellant BAC Home Loan ServICIng, L P respectfully moves 

before the Court for a thIrty (30) day extensIOn of time In whIch to serve the ImtIal Bnef and 

DesIgnatIOn of Matter The Imtial Bnef and DesIgnatIOn of Matter are due to be served upon 

OppOSIng counsel on or before Fnday, June 17, 2011 If the requested enlargement IS granted, 

the new due date would be Monday, July 18,2011 



BAC Home Loan ServIcmg, L P v Debra Kmder et al 
Appeal from AIken County Court of Common Pleas 
Case No 201O-CP-02-172 

The grounds for thIS motIon are other pressmg deadhnes of the undersIgned 

Respondents, through theIr counsel of record, have consented to thIS motIon 

June 6, 2011 

Opposmg Counsel 
James Verenes, EsqUIre 
F ox and Verenes 
PO Drawer 328 
AIken, South Carohna 29802-0328 
Telephone (803) 649-6281 
Fax (803) 641-1216 

Respectfully submItted, 

FINKEL LAW FIRM LLC 

S~"rinq_o'~ 
Post Office Box 41489 
North Charleston, South Carolma 29423 
Telephone (843) 577-5460 
FacSImIle (843) 577-5135 
soconnor@finkellaw com 

Attorneys for Appellant 
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SEAN A O'CONNOR 

i>OCONNOR@FINi1.ELLAW COM 

The Honorable Tanya Gee 
Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, South Carohna 29211 

REPLY TO 

CHARLESTON LITIGATION 

June 6, 2011 

RE BAC Home Loan Servlcmg L P Appellant, v Debra Kmder et al Respondents 
Case No 2010-CP-02-172 
Our FIle No 3382042715 
Case Trackmg No 2011191086 

DearMs Gee 

Enclosed for filmg IS Appellants' MotIon for Enlargement of TIme to Serve the Imtlal 
Bnef and DesIgnatIOn of Matter m the above-referenced case, along wIth three copIes, whIch we 
kmdly ask you to file and return m the attached, self-addressed, stamped envelope Enclosed 
also IS check number 5518 m the amount of $25 00 for the fihng fee 

Should you have any questIOns concemmg thIS matter, please do not hesItate to contact 
our office at your earhest convemence 

WIth kmd personal regards, we are 

Yours very truly, 

FINKEL LAW FIRM 

SAOI]la 
Enclosures 

cc James L Verenes, EsqUIre 

COLUMBIA 

1201 Mam Street SUIte 1800 
Post Office Box 1799 (29202) 
ColumbIa SC 29201 
Tel (803) 765 2935 
Fax (803) 252 0786 

CHARLESTON 

LItIgatIOn Real Estate & REO 
3955 Faber Place Dnve SUIte 200 
Post Office Box 225 (29402) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 577 5135 

REC'UVED 
JUN 0 9 2011 

se Court ot ilJoeals 

CHARLESTON 

Foreclosure 
3955 Faber Place Dnve SUIte 200 
Post Office Box 71727 (29415) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 725 0015 
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TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

Sean A O'Connor, EsqUIre 
Fmkel & Altman, LLC 
POBox 225 
Charleston, SC 29402 

Re CltIzens Bank v Kmder, Debra 
Case Trackmg # 2011191086 

Dear Counsel 

May 3, 2011 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 29'11 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 9'01 

TELEPHONE (803) 734 1890 
FAX (803) 7341839 

www sccourts org 

We have recelVed your N otlce of Appeal m the case noted above Thls case wlll be 
docketed m the Court of Appeals and all commUlllcatIOns concerlllng thls case, mcludmg 
motIOns and petltlO!lS, mitIal and final bnefs, and the Record on Appeal, should be dIrected to 
and filed m thIS Court For all filmgs, please note the reqUIrements of Rule 267(a) of the South 
Carolma Appellate Court Rules, and be further adVIsed that Court of Appeals polIcy reqUIres the 
firm name of any counsel shown must be mcluded m hIS or her address 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be 
sent dIrectly to the Court VIa the street address 1015 Sumter Street, ColumbIa, S C 29201 
Thank you for your attention to thIS Failure to file m the proper court may result m the 
dIsmIssal of your appeal 

PLEASE BE ADVISED that, pursuant to Rule 207 of the South Carolma Appellate 
Court Rules, the transcnpt must be ordered wlthm ten (10) days of the proof of serVIce of the 
NotIce of Appeal and you must proVIde thIS Court, opposmg counsel, and the Office of Court 
AdmIlllstratIOn WIth all correspondence regardmg the transcnpt It IS also Appellant's 
responsIbIlIty to make satisfactory arrangements (mcludmg agreement regardmg payment for the 
transcnpt) WIth the Court Reporter for furlllshmg the transcnpt You are remmded of the 



notlficatIOn reqUIrements 01 e 207(a)(5), SCACR also, please ad the Court m wntmg 
upon receIpt of the transcnpt 

NOTE If you belIeve thIs case has been Improperly filed III the Court of Appeals, 
by reason of the hmltatlOns set forth III S C Code Ann SectIOn 14-8-200(b )(1998), as 
amended June 1, 1999, notIfy the Clerk's office of the Court of Appeals ImmedIately The 
CIted Code SectIOn prohIbIts the Court of Appeals from heanng appeals m seven classes of cases 

1) any final Judgment from the CIrCUIt court WhICh mcludes a sentence of death, 

2) any final Judgment from the CIrCUIt court settmg publIc utIlIty rates pursuant to TItle 
58, 

3) any final Judgment mvolvmg a challenge on state or federal grounds to the 
constItutIOnalIty of a state law or county or mUnIcIpal ordmance where the pnncipaiissue IS the 
constltutIOnalIty of the law or ordmance, 

( 

4) any final Judgment from the CIrCUIt court mvolvmg the authonzatIOn, Issuance, or 
proposed Issuance of general oblIgatIOn debt, revenue, mstitutIOnal, mdustnal, or hospItal bonds 
of the state, ItS agenCIes, polItICal subdIVISIOns, publIc serVIce dIstncts, countIes, and 
mUnIcIpalItIes or any other mdebtedness now or hereafter authonzed by ArtIcle X of the 
ConstItutIOn of thIS state, 

5) any final Judgment from the CIrCUIt court pertammg to electIOns and electIOn 
procedure, 

6) any order lImItmg an mvestigatIOn by a State Grand Jury under S C Code Ann 
SectIOn 14-7-1630, ) 

7) any order of the famIly court relatmg to an abortIOn by a mmor under S C Code Ann 
SectIOn 44-41-33 

Vt!:G/ec 
cc James L Verenes, EsqUIre 

The Honorable LIZ Goddard 

Very truly yours, 
Tanya A Gee 
CLERK 
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TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

Sean A O'Connor, EsqUIre 
Fmkel & Altman, LLC 
POBox 225 
Charleston, SC 29402 

Re CItIzens Bank v Kmder, Debra 
Case Trackmg # 2011191086 

Dear Counsel 

May 3, 2011 

POST OFFICE BOX 116>9 
COLUMBIA SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA >9201 

TELEPHONE (803)734 1890 
FAX (803) 734 1839 

WWW sccourts org 

ThIS office has receIved your NotIce of Appeal m the above matter It has been asslgned the 
Case Trackmg Number that appears above Please use thls number on all future correspondence 
relatmg to thls matter 

I do wlsh to call the attentIOn of the partIes to the attached order relatmg to the mclusIOn of 
personal data ldentIfiers and other sensItIve mformatIOn m documents filed wlth the Supreme 
Court of South Carolma and the South Carolma Court of Appeals Please note that the 
responslbllIty for mSUrIng that mformatIOn lS redacted or sealed as reqUIred by thls order rests 
wlth counsel and the partIes ThIS office wIll not revlew filmgs for redactIOn or to determme If 
materIals should be sealed 

TAG/ec 
cc James L Verenes, EsqUIre 

The Honorable LIZ Goddard 

Very truly yours, 

V~~J~ 
CLERK 
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IN THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM AIKEN COUNTY 

Robert A Smoak, Jr , Master-In-Eqmty 

Case No 2010-CP-02-172 

BAC Home Loan ServIcmg, L P , 
f/k/a CountrywIde Home Loan ServIcmg, L P , 
successor m mterest to Defendant 
Mortgage Electromc RegIstratIOn Systems, Inc, 
MIN # 100039032108093192, 

v 

Debra Kmder, Personal RepresentatIve of 
The Estate of George WIlham Brelsford, IV 
a/k/a George W Brelsford, and Debra Kmder, 
Personal RepresentatIve of the Estate of 
Patncia M Brelsford, 

Appellant, 

Respondent( s) 

NOTICE OF APPEAL 

RF~Tf,IV~1) 
APR I.. 2 2011 

SO Court of ApDeals 

BAC Home Loan ServIcmg, L P, f/k/a CountrywIde Home Loan ServIcmg, L P 

("BAC") successor m mterest to Defendant Mortgage Electromc RegIstratIOn Systems, Inc, 

MIN # 100039032108093192 ("MERS"), by and through Its undersIgned counsel, appeals the 

order of the Honorable Robert A Smoak, Jr, dated Dec 7,2010, whIch had demed BAC's claim 

to the surplus funds of $79,40525 followmg a foreclosure by CItIzens Bank of Effingham and 



BAC Home Loan SerVICIng, L P V Debra KInder et al 
Case No 2010-CP-02-172 
NOTICE OF APPEAL 

sale to a thud party bIdder, and Instead awarded those funds to the estate of the borrower, and 

appeals the order dated Feb 4,2011, denymg BAC's tImely motIon under Rule 59(e), SCRCP, 

whIch sought to alter, amend or set aSIde Judge Smoak's above-referenced earlIer order of Dec 

7,2010 

Appellant first receIved wrItten or any notIce of the Feb 4, 2011 order on Tuesday, 

March 22, 2011, when It was e-maIled to Attorney Sean A O'Connor by Respondents' counsel 

James L Verenes NeIther Attorney O'Connor nor Appellant receIved a copy of the Feb 4, 

2011 order from the court 

(SIGNATURE ON FOLLOWING PAGE) 

(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK) 



BAC Home Loan ServIcmg, L P v Debra Kmder et al 
Case No 201O-CP-02-172 
NOTICE OF APPEAL 

Apn121,2010 

Defendants' counsel 

James L Verenes 
PO Drawer 328 
AIken, S C 29802 
803-649-6281 
803-641-1216 (fax) 
JImverenes@aol com 

Respectfully submItted, 

2f::ot£'4/?-0~,f/LP)7 
Sean A 0' nnor (SC Bar # 68382)' - - '--7 
FINKEL LAW FIRM LLC 
Post Office Box 225 
Charleston, South Carolma 29402 
Telephone (843) 577-5460 
FacsImIle (843) 577-5135 
soconnor@finkellaw com 



THE STATE OF COUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Robert A Smoak, Jr , Master-m-Eqmty for AIken County 

Case No 2010-CP-02-172 

BAC Home Loan ServIcmg, L P , 
f/k/a CountrywIde Home Loan ServIcmg, L P , 
successor m mterest to Defendant 
Mortgage Electromc RegIstratIOn Systems, Inc, 
MIN # 100039032108093192, 

v 

Debra Kmder, Personal RepresentatIve of 
The Estate of George WIlham Brelsford, IV 
alk/a George W Brelsford, and Debra Kmder, 
Personal RepresentatIve of the Estate of 
Patncla M Brelsford, 

PROOF OF SERVICE 

Appellant, 

Respondent( s) 

I certIfy that I have served the NotIce of Appeal on Respondent(s) by deposItmg a 
copy of same m the Umted States Mall, postage prepaId, on Apnl 21, 2011, addressed to 
Respondents' attorney of record, James L Verenes, 322 Laurens Street, N W , AIken, 
South Carolma, 29801 



BAC Home Loan ServlCmg, L P v Debra Kmder et al 
Case No 2010-CP-02-172 
PROOF OF SERVICE 

Apn121,2011 

~J4a D~{1Jft7 
~ O'Connor (SC Bar #68382) "t' V / 

FINKEL LAW FIRM LLC 
Post Office Box 225 
Charleston, South Carolma 29402 
Telephone (843) 577-5460 
FaCSImIle (843) 577-5135 
soconnor@finkellaw com 
Attorney for Appellant 



FINKEL 
LAW FIRM LLC 

SEAN A O'CONNOR 

~OCO'l,i\OR(a)II\"'LLI \" (01\1 

The Honorable Tanya Gee 
Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, South CarolIna 29211 

REPLY TO 

CHARLESTON LITIGATION 

Apn121,2011 RFr~TVED 
APR ~ 2 2011 

SC Court of ADDea'~ 

RE BAC Home Loan ServIcing L P Appellant v Debra Kinder et al Respondents 
Case No 2010-CP-02-172 
Our FIle No 3382042715 

Dear Ms Gee 

Enclosed for filmg IS Appellants' NotIce of Appeal m the above-referenced case, along 
wIth three copIes, whIch we kmdly ask you to file and return m the attached, self-addressed, 
stamped envelope Also enclosed are the followmg 

I Proof of ServIce of the NotIce of Appeal, 
2 A copy of each of the two Orders bemg challenged, and 
3 ThIS firm's check numbered 5507 m the amount of $10000 for the filmg 

fee 

Should you have any questIons concernmg thIS matter, please do not hesItate to contact 
our office at your earlIest convemence 

Best Regards, 

FINKEL LAW FIRM 

~d~O~ ~cf.'~~~ 1441CJ? 
SAO/ 
Enclosures 

cc The Honorable Robert A Smoak, Jr 
Master m Eqmty, County of AIken 
109 Park Avenue SE, Room 211 
AIken, South CarolIna 29801 

COLUMBIA 

120 I Mam Street SUIte 1800 
Post Office Box 1799 (29202) 
ColumbIa SC 29201 
Tel (803) 765 2935 
Fax (803) 252 0786 

CHARLESTON 

LItigatIOn Real Estate & REO 
3955 Faber Place Dnve SUIte 200 
Post Office Box 225 (29402) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 577 5135 

CHARLESTON 

Foreclosure 
3955 Faber Place Dnve SUIte 200 
Post Office Box 71727 (29415) 
North Charleston SC 29405 
Tel (843) 577 5460 
Fax (843) 725 0015 



RE BAC Home Loan Servlcmg L P v Debra Kmder et al 
Case No 2010-CP-02-172 
Our Flle No 3382042715 
Page 2 

James L Verenes, EsqUire 
P 0 Drawer 328 
AIken, SC 29801 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

Cltlzem Bank Of Effingham 

PlalntlfT/s, 

Vs 

Debra Kinder, Personal Representative of 
The Estate of George WIlham Brelsford, IV 
alk/a George W Brelsford Debra KInder 
Personal Representattve of the Estate of 
Patricia M Brelsford-Debra Kmder 
IndivIdually Kathleen Brelsford rrench 
Robin Brelsford Landes Mortgage 
Electronic RegIstratIon Systems, Inc 
MnN# 100039032108093192 and 
WoodSide PlantatIon Property Owners 
AssoClatlOn 

Defendantls 

) 
) 
) 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

IN THe COURT Or COMMON PLhAS 

CASE NO 2010-CP-02-00172 

ORDER DISPOSING OF 
SURPLUS FUNDS 

Pursuant to a Judgment of Foreclosure and Sale In the wIthin case ddted June 15 2010 and 

after due advertlsement accordmg to Jaw the underSIgned sold the real estate whIch secured the 

subject loan on July 6 2010 to the highest bidder, a non-party to the action After deductmg the 

amounts due to the lender and to the Court, a surplus remams m the amount of $79405 25 

The dlspoSltlon of surplus funds resultmg from foreclosure sales IS governed by Rule 71 (c) 

of the South Carolma Rules of CIVIl Procedure whIch prOVides mter alta the followmg (a)ny 

party to the actlOn or any person who had a hen on the mortgaged premIses at the tIme of the sale 
\ 

upon fihng With the master or other officer conductmg the saJe a claim of entitlement to the surplus 

funa may have a hearmg to detenmne such entItlement (t)he claim must contam the name of the 

claImant, the nature of the claIm, the date the claim arose, and a calculation of the amount 

STATE 01 SOLJI fI CJ\.ROU \/\ 
COUNTY OF A1KI 'I 
r Uz GOOard auk of Court of U 
'Ics.<lOns for Aiken ulunty Sc th JIlJmon Ple& and General 
that the foregOing constJtutl.s ~u lru~hna do hut.by ecru!) 
onglnw documents whIch h .... and correct copy of the 

avc ",-cn filed 10 my office thL 

DEC 0 7 2010 

c.c.c P & G S Aike~ 4t'Ycl 



claimed" BAC Home Loan Servlcmg, L P, flkJa Countrywide Home Loan ~crvlcmg L P 

successor m mterests to Mortgage ElectrOniC Registration Systems Inc MIN 

# I 000390321 08093192 filed a timely claim 10 the form prescnbed by the Rule In the amount of 

$144,15794 
~ 

I 
The Court held a hearmg concernmg the surplus on October 28, 2010 at which counsel for 

the claiinant appeared as did counsel for several of the defendants opposmg the claim 

The claimant was not a party to thiS foreclosure action although Its predecessor In mterest 

Mortgage ElectrOnIc RegIstratIOn Systems, Inc etc (hereafter' MERS' ) was MERS was duly 

served wlth the Amended Summons and Complamt herem but did not respond and was held to be 

In default m the Judgment of Foreclosure and Sale The amenaed complamt alleged that the 

mortgage held by thIS defendant was JUnIor to the mortgage bemg foreclosed herem 

As reqUIred by Rule 71 (c) the venfied claIm submitted by the claimant states the date the 

claim arose WhICh IS represented to be January 1 20 IODate of Default As further requIred by 

the rule concernmg the nature of the claim the clrum states that the subject mortgage was aSSIgned 

to the claimant herem by asSIgnment recorded August 20 2010 m Book 4320 at Page 1877 (which 

may be found 10 the Office of the R M C for Aiken County) Tlus document bemg relevant to the 

lssue at hand and bemg of publIc record, the Court has examIned same and finds that the date of 

execution of thIS aSSIgnment IS July 30 2010 and (as stated heremabove) It was recorded August 

20 2010 The undersIgned sold the subject property on July 6 20 t 0 some 24 days before the 

execution of the assignment and 45 days before the aSSIgnment was recorded As quoted 

heremabove the rule permits a person who had a hen on the mortgage premIses at the tIme of sale 

to make a claim A hen IS a creatUl"e of statute As to the world at large a mortgagee does not 

have a hen on property In thIS state until he tiles hIS mortgage In the approprtate filing office Jt IS 



I 
I 
I 

I 
j 

I 
J 

I 
J 

! 
t 

I 
I 

I 

uncontroverted that the mortgage which IS the bdSIS for the claimant s claim was filed but wa~ 

filed and remamed m the name of, MERS, at all pertinent times herem No one exammlng the 

pubhc records of Aiken County at the time of the sale or for two months thereafter could have 

ascertamed that the claimant herem claimed to be the lienholder As stated above the henholder 

of record at the time of sale had been properly made a party and served wIth the suit paper~ but 

had made no response nor did It attempt to protect Its Interest by blddmg at the sale The Court 

has even attempted to give the claImant the benefit of the doubt by ascertammg the actual date of 

the mortgage assigrunent as opposed to Its date of recordatIOn but even the execution date 

postdates the date of sale 

For the foregllmg reasons the Court finds and holds that the Clatm tor Surplus filed on 

September 6,2010 was not made by a qualified c1aunant and IS therefore VOId 

The Court notes that there was conSIderable diSCUSSion at the surplus funds heanng 

concernmg the pOSSlblhty that the mortgage loan which forms the subject of the claimant s claIm 

may have been closed wIthout any participation therem by a South Carolina hcensed attorney In 

VIolation of South Carolma law Smce there was msufficlent eVidence at the heanng for the Court 

to make a conclUSIve findmg as to thiS Issue and because the Court has ruled herem on other 

grounds the Court dechnes to rule on thIS Issue at thIS tlme Should however a motion under 

Rule 59 (e) be made on any ground the Court proposes to re-Vlslt thiS Issue and on Its own motIOn 

Will notify counsel to be prepared to submit eVidence as to the CIrcumstances of the clOSing at that 

motton hearmg 

The Court therefore finds that the persons entitled to the surplus funds In the wnount of 

$7940525 are the defendants Debra Kmder Personal Representative of The Estate of GeQrge 

Wilham Brelsford IV a/k/a George W Brelsford Debra Kinder Personal Representative of the 



1 
• 

I 

I 
Estate of PatrIcIa M Brelsford Debra Kinder IndiVidually Kathleen Brelsford French and Robm 

Brelsford Landes and the Court IS hereby duected to disburse these funds to them through thea 

attorney after the tIme(s) for fihng Rule 59 (e) motions and/or appeal have expIred 

2010 
AIken, South Carohna Robert A Smoak Jr 

Master-m-EqUlty 
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Settlement Statement 
81 Form tor 

Neme 110 Address of BOrrower 

US Dap8r1ment of Houalng 

and Urban 

Name & Address of dor 
B roval No 2602 0"1 

George W Brelsford QUlcken Loans Inc (Lender) ''''00 U"JD- yS~ 
20555 Victor Parkway 

4 01 d South Court 14H 
9910 

Proporty Location (If different trom above) 

117 Club Vllia Drlve 
Alken SC 29803 

902 MortllDq8 Insuranoe p emlum for 

p emoum for 1 

to 

Llvonla MI 48152 

1502 CITIZENS BANK 
90 

monthl to 1503 

yearls) to 1604 

!2!-~~~~~~~ ______________________________ +-____ ~~~ __ ~1505 
905 

Fee has been paid by Ouicken Loans -;If 

1107 Atu>tnay. faB' to 

Uncludes "bOVB Item numbere 0 00 1600 Loan Amount 
-'-'0-8~TIn~.~ln-.-u~r8~n~c~e~t~o--L~S~I~(~L~E~N~D=ER~S~S~E~R~V~I~C~----------~~----~~~---; 

000 00 

__ ...:.;;.=~",-,,=.:..:o.'=:';":"';=:':':;:"':::':-~-:--:-_______________ + ___ "":"::"::-':::":'------; I 601 Plus Deposit Prev,oualy Received • 

~~=:'~~~~~~~ ___________________________ -r _____ ~~ __ ----;'602 

VMP 604 r.llhud pcl .lOOS/OS 

1381918271 03/14 18 56 55 

furm HUO 1A 12(94) 

ref RESPA 

$ 

$ 29 784 94 
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STATE OF SOUTH CAROL 

COUNTY OF AIKEN 

IN THE COURT OF COMMON PLEAS 

JUDGMEl" N A CIVIL CASE 

CASE NO 2010CP0200172 

Citizens Bank Of Effingham vs Debra KInder 

CHECK ONE. 

[] JURY VERDICT This action <..amc before the court for a trial by JUry The Issues have been tned and a verdict 
rendered 

181 DECISION BY THE COURT This action came to tnal or heanng before the court The Issues have been tried or heard and 
a deCISion rendered 

[] ACTION DISMISSED (CHECK REASON) 0 Rule 12(b) SCRC? o Rule41(a) 

SeRep (Vol Nonsuit) [] Rule 43(k) seRCP (Settled) 0 Other _____________ _ 

[] ACTION STRICKEN (CHECK REASON) o Rule 40{j) SCRCP o Bankruptcy 

[] Bindmg arbltratlon subject to nght to restore to con finn vacate or modify arbttratlOn award 
[JOfuer ____________________________________________________________________ _ 

[] DISPOSITION OF APPEAL TO THE CIR( UIT COURT (CHECK APPliCABLE BOX) 
o Affinned 0 Reversed [] Remanded 
[JOllier ____________________________________________________________________ _ 

NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYlNG LOWER COURT, TRIBUNAL OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED I8l See Ilttached order [] Statement of Judgment by the Court 

Dated at Atken South Carolina thIS 7th day of December 2010 

Coul't Reporter 

PRESIDING JUDGE -

This Judgment was entered on the 7th day of December 20 I 0 and a copy mill led first class thiS 7th day of 
December 2010 to attorneys of record or to partIes (when appearmg pro se) as follows 

Bradley L Bonl POBox 652 Aiken SC 29802 

AlIORNEY(S} FOR THE PLAINTIFF(S) 

CPFORM4M 
SCCA SCRCP Fonn 4 ReVIsed ()6I2008 

James L Verenes Fox & Verenes PO Drawer 328 
Atken SC 29802-0328 
Joseph T Merit Fmkel Law Firm POBox 71727 
North Charleston SC 294 IS 
Master 

LIZ Godard - Clerk of Court 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

CItIzens Bank Of Effingham, ) 
) 

PlamtIff/s, ) 
) 

Vs ) 
) 

Debra Kmder, Personal RepresentatIve of ) 
The Estate of George WIlham Brelsford, IV ) 
alk/a George W Brelsford, Debra Kmder, ) 
Personal RepresentatIve of the Estate of ) 
Patncia M Brelsford, Debra KInder, ) 
IndlVldually, Kathleen Brelsford French, ) 
Robm Brelsford Landes, Mortgage ) 
Electroruc RegIstratIOn Systems, Inc ) 
MIN# 100039032108093192,and ) 
WoodSIde PlantatIOn Property Owners ) 
ASSOCIatIOn ) 

Defendantls ) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO 201O·CP-02-00172 

ORDER 

STATEOF~HCAK0Ur-ri. 
COU/flY OF AIKEN 
I Uz Godazd OerkO{ Court of Common P'e .. aOO ~Ilera) 
s-.ons for Alla<l County s...,h Carolma do hereby ~rtl'Y 
that the foreaolna conslltutes a IrtII: and correct copy of tile 
ongma\ d~nts will have been tiled to my ofico tips 

...:.=t..¥fof IMtr J1. 

Before the Court at thIS tIme IS a motIOn made pursuant to Rule 59 (e) of the S C Rules ot 

CIvIl Procedure wherem BAC Home Loan ServIcmg, L P flkJa CountrywIde Home Loan 

ServIcmg, L P (' BAC") successor m mterest to defendant Mortgage Electroruc RegIstratIOn 

Systems, Inc MIN# 100039032108093192 ("MERS") seeks the alteratIOn or amendment oftl115 

Court's Order Disposmg of Surplus Funds dated December 6, 2010 Present at the motIOn hearIng 

were Sean A 0 Connor of the Fmkel Law Firm, LLC, attorney for the movant and James L 

Verenes, attorney for the defendants opposmg the motIOn 

After revIewmg the artIculate arguments made at the heanng for, and agamst, the motIOn and 

the appropnate matters referenced therem, the Court finds, holds and orders as follows 



In the above referenced Order of December 6, 2010, the Court ruled that the claImant, BAC 

was not qualIfied to make a valId claIm for the surplus because BAC was not a party to the actIOn 

or a person who had a hen on the mortgaged premIses at the tIme of sale as specifically reqUired by 

Rule 71 (c) of the South CarolIna Rules of CIVil Procedures, whIch governs the dISpositIOn of 

surplus funds resultIng from foreclosure sales The Court further noted that there had been 

consIderable diSCUSSIOn at the lrutlal surplus funds heanng concernmg the possIbIlIty that the 

mortgaged loan had been closed WIthout any partIcIpatIOn thereIn by a South Carolma lIcensed 

attorney, m VIOlatIOn of state law, a subject whIch has attracted Intense scrutmy from our appellate 

courtS m the past few months The subject order stated that SInce It was based on other grounds 

and that the court felt that there was InsuffiCIent eVIdence In the record at that tIme to rule on the 

attorney Issue, the court proposed to revlSlt thIs Issue only m the event that any Rule 59 (e) motIOn 

were to be made on any ground, and that counsel would be afforded the opporturuty to supplement 

the record accordIngly The present motIon was timely made after the subject Order and both 

Issues are back before the Court at tlus tIme 

BAC s arguments agaInst the Court's Rule 71 (c) rulmg that BAC lacked the standIng to 

make a claIm under the Rule may be summanzed as follows FIrst, BAC's predecessor m mterest 

dId hold a valId lIen agaInst the mortgaged property at the tIme of sale (whIch IS uncontroverted 

because the predecessor In Interest, MERS, was made a party to the foreclosure for that very 

reason, and Its hen was known to all of the other partIes) Second, It was not necessary for the 

aSSIgnment of the mortgage to have been recorded (CItIng the Druon NatIOnal Bank of ColumbIa 

case, etc and the recordmg statutes, whICh are meant to cut off the fights of subsequent credItors 

or purchasers and the faIlure to record does not gIve flse to any defense on the part of debtors or 

oblIgors Those defendants OppOSIng BAC s claIm are the personal representatIve, deVIsees dndior 
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descendants of the ongInal debtor/oblIgor, who IS deceased) Third, cIting from S C U C C 

SectIOn 36-3-201 and case law based thereon, BAC asserts that It stepped mto the shoes of the 

predecessor In mterest when the assignment was finally effected, which presumably mcluded the 

rIght to file a claim for the surplus In thiS case 

As to the unauthorIzed practice of law Issue, BAC seeks to distIngUISh the present case from 

the two extremely Important deCISIOns made In 2010 by our appellate courts, the Coffey and 

Matnx cases, on the ground that In each of those cases, the party held to be In vIOlatIOn of the 

unclean hands doctrme was the ongInallender, whereas In the present case BAC IS the assignee of 

the ongInallender, which Insulates BAC from any defense of a party to the Instrument WIth whom 

It has not dealt, CItIng the Rosemond v Campbell case In support of tlus pOSItIOn, BAC further 

asserts that It IS a holder In due course of the note giVIng nse to Its claim and declares that thiS 

status means that It took the note free from all defenses of any party to the Instrument WIth whom 

the holder has not dealt subject to (Inter aha) an exceptIOn If the transferee IS a party to any fraud 

or IllegalIty affectIng the Instrument 

At this time It Will be helpful to reVIew the chronology of events pertment to thiS matter The 

underlymg foreclosure actIOn was commenced by the fihng of the LIS Pendens and Summons and 

Complamt on January 8, 2010 The JUdiCIal sale pursuant to the foreclosure took place on July 6 

2010 at wluch a thud party was the high bidder The bidder made hiS reqUIred depOSIt on the day 

of sale and paid the remammg balance due on July 19, 2010, at which time the Court executed and 

delIvered a Master's Deed (TItle to Real Estate) to the subject property to the bIdder On July 30, 

20 I 0, MERS, the predecessor m ownershIp of the loan WhICh fonns the baSIS for BAC's claim, 

purported to asSIgn the subject mortgage and the note whIch It secured to BAC ThIS assignment 

was recorded on August 20 2010 
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A review of the above dates wIll reveal that at no time did BAC ever own or hold a hen on 

the subject property The hen of Its mortgage (and that of the first mortgage beIng foreclosed In 

thiS actIOn) were extmgUIshed on July 19,2010 upon the Court's executIOn and delIvery of ItS det.d 

to the purchaser There was no hen to asSign m the purported subsequent assignment dated July 

30, 2010 Smce a mortgage IS merely an mstrument WhICh creates a hen on specific property to 

secure an mdebtedness, all the aSSIgnment transferred, as to the mortgage, was an empty shell 

smce the lien no longer eXisted As mentIOned heremabove, BAC claImS to be the holder In due 

course of the note which the mortgage once secured The note Itself IS not of record herem, and 

there IS little or no eVidence that It IS m fact a negotiable mstrument and If so, that It was properly 

negotiated to BAC Nevertheless, assummg that the subject note IS a negotiable mstrument and 

that BAC IS the holder m due course thereof, BAC took the note together With such nghts as the 

transferor had therem, per § 36-3-201, mcludmg, pOSSIbly the nght to apply for ownership of 

some or all of the surplus funds herem to apply to the mdebtedness • 

However, as mentIOned heremabove, m ItS pnor Order thiS Court gave notIce that m the 

event of a Rule 59 (e) motion, the Court mtended to revlSlt the Issue concemmg the pOSSIble 

unauthonzed practice of law ill aSSOCiatIOn WIth the closmg of BAC s loan and would afford 

counsel the opporturuty to supplement the record concernmg thiS aspect of the matter No one has 

proferred any further eVidence concernmg the CIrcumstances of the closmg (the ongmal 

mortgagor, of course, IS deceased) and the Court accordmgly finds and holds based on the only 

eVIdence m the record (a copy of the HUD-l closmg statement) that no attorney particIpated In the 

closmg ThIS clearly bnngs the matter under the recent Coffey and Matnx cases WhICh hold that 

creditors m such cases are barred from enforcmg any eqUItable or legal remedies therem because 

of unclean hands 

(See paragraph at foot of page 6 and top of page 7 below) 
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As stated heremabove BAC asserts that Its holder m due course status protects It from any 

defense as to tills Issue because any unclean hands were those of Its predecessor m ownershIp of 

the subject loan and not Its own In support of thIS assertIOn, as stated above, BAC claIms that 

§36-3-305 contams few exceptIons to the basIC rule that a holder m due course takes the 

mstrument free from aIr defenses of any party to the mstrument WIth whom the holder has not 

dealt, one of the exceptIOns bemg (quotmg from BAC's motIOn)" (1) If the transferee IS a party 

to any fraud or Illegality affectmg the mstrument ") The language m the motIOn does not 

accurately reflect the language In the statute, of whIch the pertInent part reads" the rIght to 

enforce the oblIgatIon of a party to pay an mstrument IS subject to the followmg 

(1) a defense of the obhgatIOn based on 

(ll) - duress, lack of legal capacIty or IllegalIty of the transactIOn WhIch, under other law 

nullIfies the oblIgatIOn of the oblIgor' ) 

The 2008 reVISIOn of the statute substantIally rewrote It and, among other thmgs, elImmated 

the language m the prIor verSIOn mcludmg" defense of any party to the mstrument wIth whom 

the holder has not dealt " Even the pnor verSIOn of the statute, whICh mcluded language as to 

the IllegalIty of the transactIOn bemg an exceptIOn, does not lImIt the IllegalIty to IllegalIty to 

wluch the transferee IS a party 

The recent Coffey and MatrIX decIsions have sent a resoundIng message to mortgage lenders 

and ongmators that the Buyer's case and subsequent cases mean what they say and VIOlatIOns 

thereof may carry severe consequences 

Both of the cases state uneqUIvocally that such VIOlatIOns constitute not only unclean hands 

but unlawful acts (emphaSIS added) As stated above, §36-3-305 (a) (1) (n) preserves as a defense 

agaInst a holder In due course the IllegalIty of a transactIOn WhICh renders the oblIgatIOn of the 
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party a nulhty The words Illegal and unlawful are synonymous AccordIngly, the Court finds that 

the subject clOSIng was conducted Illegally and that thIS defense was property raised by the parties 

OppOSIng the motIon The Court notes that Chapter 3 of TItle 36 does not contaIn a defimtIOn of 

the word "oblIgor" (the defense referenced above IS reserved to oblIgors) The partIes OppOSing 

the motIOn herem admlttedTy are not debtors under the subject note because they dId not oblIgate 

themselves to pay It, eIther orIgmally or by assumptIon, and therefore are not oblIgors per se 

Nevertheless, It IS mconcelvable that the General Assembly m revlsmg §36-3-30S, Intended to cut 

off a valId defense owned by an obhgor at the time of hiS death, upon hiS death, thus deprIVing hIS 

beneficIarIes from ralsmg same m order to preserve theIr mterests m property belongmg to hIm at 

hiS death 

Fmally, as to thIS Issue the Court finds that the movants' reltance on the language extracted 

from the Rosemond case IS unwarranted A review of the cases cited m Rosemond m support of 

the language shows that the only South Carolma cases cited precede the ImplementatIOn In South 

Carolma of the U C C by several decades Furthermore, the Rosemond case actually arose out of 

a credIt sale transactIon governed by the Consumer ProtectIon Code and not the U C C slOce the 

note m the Rosemond case was non-negotIable and the holder was not a holder In due course 

In summary the Court demes the motIOn herem and contmues m effect ItS Order dated 

December 6, 2010 as supplemented hereIn 

As to the first Issue, the standmg of BAC to file a clrum, the Court reIterates ItS findIng and 

holdmg m ItS Order DISPOSIng of Surplus Funds as If set forth verbatIm herem, and further finds 

that not only IS the there no eVIdence that BAC's predecessor m mterest, MERS, speCifically 

assigned ItS rIght to pursue the surplus funds under Rule 71 (c), SCRCP, to BAC, It does not 

appear that the drafters of the CivIl procedure rules ever contemplated such an assignment after the 
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extmgUlshment of the hen BAC never held a hen on the property, the sale of which generated the 

surplus funds It IS now seekmg 

As to the second Issue, unauthonzed practice of law/unclean hands, the Court finds that the 

loan was closed unlawfully, or Illegally as stated m §36-3-305 (a) (1) (11), that this defense 

p-enetraTes the holderTn due course annor claImed by BAC, and this defense survived the death ot 

the oblIgor and was properly raIsed by hiS beneficiaries who are entItled to the surplus funds 

The court IS agam ordered to disburse the surplus funds herem as directed m ItS Order dated 

December 6,2010 

IT IS SO ORDERED 

Aiken, South Carolma 
2011 
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Robert A Smoak, Jr 
Master-m-Equlty 



ST A IE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

IN THE COURT OF COMMON PLEAS 

JUDGMENT IN A CIVIL CASE 

CASE NO 2010CP0200172 

CItizens Bank Of Effin2ham vs Debra Kmder 
CHECKOlvE 

o JURY VERDICT ThIS actIOn came before the court for a tnal by JUry The Issues have been tried and a verdict 
ren~e~ed_ 

[8] DECISION BY THE COURT ThIs actIOn came to trial or heanng before the court The Issues have been tried or heard and 
a deClSlon rendered 

o ACTION DISMISSED (CHECK REASON) o Rule 12(b) SCRCP o Rule 41(a) 

SCRCP (Vol Nonsuit) o Rule 43(k) SCRCP (Settled) o Other __________ _ 

o ACTION STRICKEN (CHECK REASOM o Rule 40CJ) SCRCP o Bankruptcy 

o Bmdmg arbitratIOn subject to nght to restore to confmn vacate or modify arbitration award 
[JOilier _____________________________________________________ _ 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX) 
o Affirmed 0 Reversed 0 Remanded 
[J Other -------------------------------------------------

NOTE A ITORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED [8] See attached order o Statement of Judgment by the Court 

Dated at AIken, South Carolma, thIS 4th day of Frebruary, 2011 
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PRESIDING JUDGE 
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