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STATEMENT OF ISSUES ON APPEAL 

1 DId the CIrcUIt Court abuse Its dIscretIOn m excludmg the opmIOns of the three 

software experts on grounds that the opmIons faIled to meet Rule 702's reqUIrement of 

relIabIlIty? 

2 DId the CIrCUIt Court abuse Its dIscretIOn m excludmg the post-deposItIon 

affidaVIts of software experts Daughenty and LIvely under Cothran V Brown, 357 S C 

210,592 S E 2d 629 (2004)? 

3 DId the CIrCUIt Court abuse ItS dIscretIOn m excludmg the expert opmIOn of 

medIcal expert WIlkms under Rule 702 on grounds of qualIficatIOn and relIabIlIty? 

4 GIVen that the opmIOns of the experts should have been consIdered m decIdmg 

the summary Judgment motIon, dId the CIrCUIt Court err m grantmg the motIOn for 

summary Judgment? 

5 Assummg arguendo that the software experts' specIfic defect OpInIOnS were 

properly excluded, dId the CIrCUIt Court err m grantmg summary Judgment because the 

cIrcumstantIal eVIdence alone presented was suffiCIent to establIsh defect and causatIOn 

for summary Judgment purposes? 

STATEMENT OF THE CASE 

On Apnl 7, 2006, Kareem J Graves and Tara Graves, mdIvIdually and as duly 

appomted personal representatIves of the Estate of IndIa Iyanna Graves, filed a wrongful 

death mJury actIOn agamst the Defendant, CAS MedIcal Systems, Inc, m the Court of 

Common Pleas for Orangeburg County, South CarolIna In thIS actIOn, the PlamtIffs 

alleged that the death of theIr mfant chIld, IndIa Iyanna Graves, had been proxImately 



caused by the alann fmlure of a CAS AMI Plus Apnea/Heart Rate Momtor desIgned, 

manufactured, and sold by the Defendant The Defendant filed an Answer denymg 

habIhty 

DIscovery commenced and the PlamtIffs desIgnated three software experts who 

opmed as to the defects and causatIon WIth respect to the momtor, and a medIcal expert 

who opmed that IndIa would have survIved had the alann tImely sounded Followmg the 

deposItIon of the experts, the Defendant on March 6, 2009, filed a motIon for summary 

Judgment on all clmms The CIrCUIt Court dechned to rule on the motIon at thIS tIme and 

ordered the PlamtIffs to respond fully to CAS s outstandmg dIscovery, mcludmg 

dIscovery regardmg the experts' opmlOns 

The PlamtIffs thereafter provIded thIS dIscovery and also served the Defendant 

WIth affidaVIts from software experts Dr Walter C Daughenty and Dr Wtlham R 

LIvely that supplemented and clanfied theIr depOSItIon testImony On Apnl 28, 2009, 

CAS filed a motIon to stnke the affidaVIts and to exclude the depOSItIon testImony under 

Rule 702, SCRE The PlamtIffs filed oppOSItIons to these motIons and addItIonal 

memoranda opposmg the summary Judgment motIon 

By Order filed Apnl 8, 2010, the CIrCUIt Court granted the Defendant's motIon to 

exclude the affidaVIts The CIrCUIt Court also excluded the experts opmlOns under Rule 

702 and granted the summary Judgment motIon The CIrCUIt Court on Apn123, 2010, 

demed the PlamtIffs' motIon to alter or amend these orders filed under Rule 59, SCRCP 

The PlamtIff tImely filed a NotIce of Appeal from the orders excludmg the 

experts depOSItIon testImony and the affidaVIts the order grantmg summary Judgment, 

and the order denymg the Rule 59 motIon 

2 



STATEMENT OF FACTS 

A The Product 

The CAS AMI Plus Apnea/Heart Rate Momtor IS a medical device designed to 

mom tor the breathIng and heart rates of Infants A foam belt IS wrapped around the 

Infant s chest and secured with a Velcro stnp Electrodes that mom tor chest movement 

and heart rate are attached to the belt, the belt IS attached to a patient cable runnIng to the 

momtor The electrodes sense the expansIOn and contractIOn of the Infant s chest When 

the Infant stops breathIng and no movement IS detected, an alarm IS suppose to sound If 

the electrodes sense the heart beat IS outside the set alarm hmlts, an alann IS also suppose 

to sound The alarm contInues to sound untIl the problem IS corrected, the reset button IS 

pushed, or the power turned off (R , Vol III pp 1200-120 I ) 

In addition to these audIO Signals, there are hghts, znter aiza, for power and for 

heart and breathIng function on the front of the momtor When the power IS on and heart 

and breathIng are outSide alarm parameters, the hghts are green When breathIng or heart 

activity falls withIn the a1ann parameters, the lIghts tum red (R, Vol III pp 1200-1201) 

When the electrodes detect a breathIng or heart event withIn the alarm parameters, 

the event IS logged Internally In the momtor Further, the software sends a Signal to the 

audible alarm to activate The software also sends a Signal to a microphone near the 

Internal alarm to hsten for the audible alarm If the microphone reports back to the 

software that the alarm IS not heard, a back-up alarm IS activated The momtor's log 

records any fmlure of the Internal or back-up alarm to sound (R, Vol II, pp 555-556) 

The alann IS qUIte loud - 85 deCibels (R, Vol II, p 548) The alann IS Intended 

to awaken both the baby and the parents, or alert the parents If they are not asleep The 
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baby eIther begms breathmg nonnally once awake or, If not, the parents are mstructed to 

stImulate the baby The stImulatIOn usually reVIves the baby, If not the parents are 

mstructed to obtam prompt medIcal attentIOn for the baby 

The CAS AMI Plus Apnea/Heart Rate Momtor for many years has had problems 

wIth Its audIble alann system malfunctIOmng ApprOXImately 50 complamts that the 

alann faIled to sound when the system detected a hfe-threatenmg event have been made 

by users to CAS and/or to the Federal Drug AdmImstratIOn (R, Vol III, pp 1235-1500 

and Vol IV, pp 1501-1728) In response to 2 or 3 of these complamts, CAS Itself could 

not detennme the cause of the alann faIlure and mstalled new motherboards m the 

system (Walter C Daughenty Dep at 39, hnes 19-25,40, hnes 1-6) (R, Vol II, pp 691-

697) 

PlamtIffs software expert Frank R Pamter carefully exammed each of these 

complamts and testIfied that they are 'very, very SImIlar m nature to the ones we 

have "(Frank R Pamter Oep at 66, hnes 11-13) (R , Vol II, P 680) In all 50 of the 

reports, the momtor had the LED lIght lIt, there was an alann condItIOn, and no audIble 

alann sounded (Frank R Pamter Dep at 72, lmes 15-20) (R , Vol II, p 681) 

B The short hfe and death of IndIa Graves 

IndIa Graves was born prematurely along WIth tnplet SIsters Pans and ASIa to 

Tara Graves on December 30,2003 Due to the mfants medIcal condItIon doctors at the 

hospItal ordered that all three babIes be momtored WIth sleep apnea momtors to momtor 

theIr breathmg and heart rate CAS AMI Plus Apnea/Heart Rate Momtors were dehvered 

to the hospItal for all three babIes and attached to the chIldren dunng theIr stay at the 
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hospItal HospItal personnel also mstructed Tara and Kareem Graves as to the proper use 

of the mom tors once the babIes had been released from the hospItal (R, Vol I p 17-18) 

On February 17,2004, the hospItal released the babIes to theIr parents' care wIth 

the AMI Plus momtors IndIa and her sIsters returned to the Graves' Orangeburg, South 

Carohna home From February 17 to Apnl 11, 2004, Tara or Kareem Graves properly 

attached the momtor to IndIa each mght before they went to bed (R, Vol I p 17-18) 

Unknown to the parents, dunng thIs penod the audIble front alann on the mom tor 

faIled to sound 11 tImes and the rear alann failed to sound 4 tImes (Walter C Daughenty 

Dep at 57, hnes 4-6) (R , Vol II, p 694) As Dr Daughenty explamed m thIS deposItIon, 

the CAS momtor Itself "IS reportmg that It IS defectIve (Walter C Daughenty Dep at 

57, lme 10) (R , Vol II, P 694) 1 

On the mght of IndIa s death, IndIa and her two SIsters were sleepmg m the same 

upstaIrs bedroom as Tara and Kareem Each gIrl slept m a bassmet ' nght next to my 

bed" (Tara P Graves Dep at 74, hnes 3-5) (R , Vol II, p 703) 

SometIme between 1 a m and 2 am, Tara was Ironmg a shIrt m the bedroom 

IndIa was propped up on a pIllow on the bed The electrodes were already attached to her 

and by the patIent cable to the mom tor (Tara P Graves Dep at 84, hnes 18-25, 85, hnes 

1-25) (R , Vol II, pp 705-706) Kareem had already fallen asleep m the bed (Tara P 

Graves Dep at 81, hnes 1-15) (R , Vol II, p 704) Tara notIced India had fallen asleep 

Tara' pIcked her up and laid her m the bassmet and set the mom tor up under the bottom 

[of the bassmet] (Tara P Graves Dep at 81 hnes 5-8) (R, Vol II, P 704) 

1 These failures were dIscovered after Indla s death when the PlamtIffs' software experts 
exammed the computer log that recorded these alann failures 
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Tara then went to bed about 2 00 a m (Tara P Graves Dep at 85, hnes 2-5) (R , 

Vol II p 706) Shortly after 2 00 am, accordIng to the pnntouts from the CAS Momtor, 

IndIa began have breathIng dIfficultIes For the next hours, IndIa had epIsodes of hypoxIa, 

bradycardIa, and not breathIng FInally, she went Into full cardIac arrest (Dr Donna A 

WIlkInS Dep at 71, lInes 18-20)(R, Vol II, p 739A) ("[t]hIS was an hour of hYPoxIa, 

bradycardIa, not breathIng, and, finally, cardIac arrest because It went on so long") By 

2 54 am, IndIa had no heart rate and had passed the reSUSCItatIOn POInt (Dr Donna A 

WIlkInS Dep at 72, lInes 2-7) (R, Vol II, p 740) 

The CAS Momtor properly recorded all of these epIsodes on the event log The 

alarm hghts also turned red as each epIsode occurred TragIcally, however, the audIble 

alann faIled to sound (Tara P Graves Dep at 110, hnes 19-23) (R, Vol II, p 713) Tara 

and Kareem accordIngly contInued to sleep through not only the first event but also past 

the 2 54 a m event when IndIa's heart stopped beatIng 

At some POInt after 2 54 am, Tara was awakened by a bad dream and Jumped out 

of the bed She went Into another bedroom and checked on her SIster and her son Then 

she returned to her bedroom and checked Pans and ASIa Both guls "Jumped' when she 

touched them When Tara nudged IndIa, however, IndIa dId not move Tara turned the 

hghts on and reahzed IndIa was not breathIng She screamed for her husband and told 

hun to call 911 because IndIa was not breathIng She started CPR on IndIa (Tara P 

Graves Dep at 85, lInes 7-25) (R , Vol II p 706) See also (Kareem J Graves Dep at 48, 

hnes 4-20) (R , Vol II, p 717) 

Although IndIa had completely stopped breathIng and her heart had stopped, Tara 

testIfied that she dId not hear any alarms gOIng off from the tIme IndIa went to bed to her 
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death (Tara P Graves Dep at 110, lmes 19-23) (R AppendIx, Vol II, p 713) Nor dId 

she hear any alann sound on the other mOllltors (Tara P Graves Dep at 110, hnes 24-25) 

(R, Vol II, p 713) The eVIdence IS undIsputed, however, that the mOllltor was otherwIse 

properly operatIonal Tara testIfied that, as she tned to reVIve India, all of the hghts on 

the mOllltor were on She could not recall If they were flashmg but "I know they were all 

ht up m red' (Tara P Graves Dep at 88, hnes 8-9) (R , Vol II, p 707) All the hghts 

were red, "except for the green power" hght (Tara P Graves Dep at 88, hnes 10-11 )(R , 

Vol II, p 707) 

Tara knew that the audible alann had worked on past occaSIOns (Tara P Graves 

Dep at 158, hnes 17-19) (R, Vol II, p 714) The alann had awakened her m the middle 

of the lllght on these occaSIOns (Tara P Graves Dep at 159, lmes 22-24) (R, Vol II, p 

715) 

Kareem hkewise remembered that "all the hghts were on '(Kareem J Graves 

Dep at 50, hnes 21-22) (R , Vol II, p 718) He was adamant, however, that "I didn't hear 

any alarms' at all that lllght (Kareem J Graves Dep at 60, lmes 16-23) (R , Vol II, p 

719) He further explamed that 'you can t sleep through the alann I mean even the 

chIrpmg you can t sleep through that '(Kareem J Graves Dep at 69, hnes 16-21) 

(R, Vol II, p 720) He testIfied that he IS not a heavy sleeper (Kareem J Graves Dep at 

69, lme 25) (R, Vol II, p 720) 

Tara s SIster, Apnl SImmons, and Apnl's son were also sleepmg m an adJOllllng 

bedroom that lllght Although Apnl on past occaSIOns had heard the mOllltor's alarm go 

off regardless of whether she was upstaIrs or downstaIrs, she dId not hear any alann from 
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the mOnItor that nIght (Apnl SImmons Oep at 18, lInes 6-8, 31, lInes 22-24, 32, lmes 3-

12) (R , Vol II pp 722, 726-727) 

NeIther Kareem nor Tara turned the mOnItor off whIle waItmg for the EMS (Tara 

P Graves Oep at 90, lInes 8-16) (R , Vol II p 708) Orangeburg County EMS paramedIc 

AnIta R Kelly amved at the scene at 4 01 a m Although the mOnItor lIghts remamed red 

and the mOnItor should have contmued to alarm, Ms Kelly lIkewIse dId not hear any 

alarm soundmg dunng the tIme she was m the house (AnIta R Kelly Oep 96, hnes 19-

24) (R , Vol II p 731) She determmed that IndIa had no heart rate Ms Kelly wrote on 

her mCIdent report that 'alarm showmg loosely, negatIve alarnl' (AnIta R Kelly Oep at 

47, hnes 18) (R , Vol II p 729) In her deposItIon, Ms Kelly testIfied that she had no 

memory of whether she obtamed thIS mformatIOn by actually lookmg at the mOnItor, or 

whether the mother told her the alarm had faIled to sound After refreshmg her memory 

by revIewmg her report, she testIfied "yes, I dId look at the mOnItor" (AnIta R Kelly 

Oep at 101, hnes 21-22) (R, Vol II p 732) She explamed that she would have used 

quotatIOn marks If the mother had told her the alarm had not sounded and that the 

absence of quotatIOn marks meant she had actually looked at the mOnItor herself (AnIta 

R Kelly Oep at 92, lInes 7-13) (R , Vol II p 730) 

Ms Kelly took IndIa s body out to the EMS truck (Tara P Graves Dep at 91 

Imes 7-10) (R , Vol II p 709) The coroner amved at the truck and pronounced the chIld 

dead (Tara P Graves Oep at 97, lInes 18-20) (R , Vol II p 711) An autopsy dIsclosed 

that the baby had dIed of sudden mfant death syndrome (Tara P Graves Oep at 96, lInes 

17-20) (R , Vol II p 710) 

C The Piamtiffs EVIdence of Defect and CausatIOn 
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The PlaIntIffs subsequently filed the Instant wrongful death actIOn agaInst CAS to 

recover for IndIa's death The Amended ComplaInt asserted claIms for stnct lIabIlIty, 

breach of warranty, and neghgence (Amended ComplaInt) (R, Vol I pp 16-25) 

The PlaIntIffs' software experts, Dr Walter C Daughenty, a computer SCIence 

Instructor, and Dr WIlham A LIvely, a computer SCIence professor, and Frank R 

PaInter, a bIOmedIcal engIneer, examIned the CAS Momtor and the software that operates 

the alarm system They read the deposItIons of Tara and Kareem whereIn the parents 

descnbed the events of the mght of Apnl 11 and stated that the alarm had faIled to sound 

They also revIewed the many other complaInts made by alarm users that the alarm had 

faIled to sound As prevIOusly noted, the experts also dIscovered that the pnntout had 

recorded fifteen InCIdents where the alarm had faIled to sound when hooked up to IndIa 

pnor to her death The experts also tested an exemplar mom tor Based on thIS reVIew and 

then extensIve knowledge of software code, the experts determIned that the deslgn of the 

software used In the CAS momtor was defectIve, and that WIthIn thIS deSIgn there were 

defectIve hnes of code that caused the faIlure of the alann to sound dunng the mght of 

IndIa s death In theIr depOSItIons, the experts opIned that the software was defectIve and 

unreasonably dangerous for a hfe-cntIcal system such as the CAS momtor, and the 

defectIve software was a proXImate cause of the alarm faIhng to sound on the mght of 

IndIa's so easIly preventable death 

deSIgn 

In hIS depOSItIon, Dr Daughenty testIfied that' the defect IS the overall 

(Daughenty Oep at 33, hnes 19) (R , Vol II P 687) In thIS regard, 

The code IS poorly deSIgned The ImplementatIOn IS Inadequate 
for proper testabIlIty The code was not properly maIntaIned and, 
consequently, I conSIder the software to be defectIve In deSIgn and 
Inappropnate to be relIed on In a lIfe cntIcal system 

9 



(Daughenty Dep at 86, hnes 18-23) (R, Vol II p 696) He explamed that the poor 

testabIlIty was the result of the code havmg an mcredIble 34 bIlhon paths through the 

code for Just one of the 800 modules (Daughenty Dep at 75, hnes 1-8) (R , Vol II p 

695) More specIfically, he explamed that the paths of executIOn m the code were subject 

to bemg mterrupted by external events Thus, If the electrodes detected a breathmg rate or 

heart rate on the mfant that should tngger the alarm soundmg, the alarm sound command 

would first test for a low battery and then would conduct other tests before It reached the 

end of the path where the alarm sound command was located But, If an "external 

mterrupt event" happened dunng thIS sequence, the command mIght not complete the 

path and the alarm would not sound 

The first test IS to test for the very low battery condItIon If that's 
false, that IS, It'S not m a very low battery condItIon, then It goes to the 
next test to see If the alarm faIled flag has been set But If mterrupts are 
on, then ItS possIble that another external event could mterrupt the 
processmg at thIS pomt so that It could never complete the path and end up 
to the pomt nght here that would tum the alarm on 

So If the enVIronment m whIch It s operatmg had mterrupts on and 
an external mterrupt occurred after It entered thIS routme but before It got 
to the alarm on pomt, then the alarm would faIl to sound 

(Daughenty Dep at 36, hnes 15-25, 37, hnes 1-4) (R , Vol II pp 689-690) WIth respect 

to the type of external mterrupt events that could cause the alarm not to sound, Dr 

Daughenty explamed as follows 

Q What type of external mterrupt are you refemng to? 
A ThIS IS baSIcally a deVIce that has mverted flow of control, so the 

program Itself does not determme the order m whIch the modules are 
executed, that s determmed by the external mputs, such as the power 
on/off button, the reset button, a sIgnal from the leads, that would be 
current that was passed through the subject's body, there's a clock tIck, 
when the clock tIcks, there's an mternal Watchdog tImer, and there's an 
external Watchdog tImer 
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So all of those thIngs are outsIde the program S control, and the 
program has no way of knowIng In what sequence or order any of those 
external events wIll occur because they are asynchronous, or the length of 
tune between them 

(Daughenty Dep at 37, lInes 7-21) (R, Vol II p 690) See also (Frank R PaInter Dep at 

55-57) (R , Vol II pp 677-679) (dlscussmg the type of external Interrupt events that could 

cause the alann not to sound) 

He further testIfied that the defectIve desIgn more hkely than not proxunately 

caused the alann not to sound 

Q What IS the defect In thIS programmIng? 
A Well, we dIscussed that In several of my answers, that the defect IS an 
overall defect of poor quahty desIgn, poor testablhty, and poor 
maIntenance The tenn "bug" IS usually used to refer to a specIfic lIne or 
hnes of code whIch are Incorrect and have to be replaced by the correct 
hnes of codes 
Q DId that defect, as you descnbe It, cause the momtor alann not to 
sound? 
MR DuBose Object to the fonn 
A Most hkely As I saId --
Q (BY MR WINSLOW) More hkely than not? 
A More hkely than the other possIble causes that 
I consIdered 

(Daughenty Dep at 167, hnes 13-25, 168, hnes 1-3)( emphaSIS added) (R , Vol II pp 

700-701) 

Dr LIvely concurred In thIS oplmon All three experts agreed that thIS defect 

rendered the momtor unreasonably dangerous for a hfe cntIcal system (Daughenty Dep 

atI63,hnesl-16)(R,VolIIp 699), (FrankR PaInterDep at 117-119, 175,hnes2-13) 

(R , Vol II pp 682-685), (WIlham M LIvely Dep at 106, hnes 1-23) (R , Vol II p 672) 

DI Donna WIlkInS, the PlaIntIffs' medIcal expert testIfied In her depOSItIOn that, 

If the alarm had sounded, "the baby would be ahve today" because the parents would 

have responded and stImulated the baby (WIlkIns Dep at 70, hnes 2-13) (R, Vol II p 
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739) She further assIgned the percentage hkehhood that thIS would have occurred at 

"more than 51% "(WIlkms Dep at 129, lInes 23-25) (R, Vol II p 741) 

In hIS deposItIon, Mr Daughenty testIfied that CAS should have used an 

alternatIve deSIgn - structured code - that was aVaIlable at the date of manufacture of the 

product and would have ellmmated the defect (Daughenty Dep at 33, Ime 25,34, lmes 

1-10) (R , Vol II pp 687-688) The structured code has a specIfic path and destmatIOn 

that has no mterruptIOn paths that cross over the path In hIS affidaVIt, Mr Daughenty 

gave preCIse testImony as to the type of code that should have been used- "other adequate 

flow of control mechamsm aVaIlable such as If, If else, for whIle, do, and SWItch, that 

would have allowed the program to functIon m an orgamzed Imear manner The proper 

use of these statements would have aVOIded creatmg spaghettI code and would have 

prevented mtermIttent faIlures" (Apnl 17,2009 AffidaVIt of Walter Daughenty) (R , Vol 

II p 550) Dr LIvely testIfied that such code could be wntten at a cost of $300,000 to 

$400,000 (WIlham R LIvely Dep at 150, hnes 16-23) (R, Vol II p 675) 

The software experts also submItted affidaVIts that supplemented theIr depOSItIon 

testImony Subsequent to hIS depOSItIOn, Dr Daughenty studIed the log reports and goto 

statements He submItted an affidaVIt m whIch he explamed that log reports more hkely 

than not were unrehable because of the use of spaghettI code and goto statements Further 

m hght of the eyeWItness testImony that the alann dId not functIOn, "It IS certam that the 

logs are not relIable' He also concluded that the exceSSIve goto statements m the code 

contnbuted to the Improper structure and "allows the software to execute m unpredIctable 

and uncontrollable ways" (Apn117 2009 AffidaVIt of Walter Daughenty) (R , Vol II pp 

551,550) 
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Dr LIvely's March 11,2009 affidavIt reIterated the deposItIOn testImony that' the 

unorgamzed structure of the code causes hnes of code to not follow theIr mtended path 

and not reach theIr reqUlred destmatIOn' (March 11, 2009 AffidavIt of WIlham LIvely) 

(R, Vol II p 544) The affidavIt also reIterated that the faulty software desIgn caused the 

alarm problem He squarely opmed agam that "'spaghettI code IS a dIrect cause for the 

alarm to malfunctIOn (R, Vol II p 576) 

The CIrcUlt Court, however, granted CAS's motIon to exclude the deposItIOn 

testImony of all four experts under Rule 702, SCRCP In addItIon, the CIrCUlt Court 

granted CAS's motIon to exclude the post-depOSItIon affidaVIts of Dr Daughenty and Dr 

LIvely under Cothran v Brown, 357 S C 210, 592 S E 2d 629 (2004) WIth the opmIOns 

of these experts thus excluded, the CIrcUlt Court concluded that that the PlamtIffs had no 

admISSIble eVIdence to reach the Jury on defect, causatIOn, and alternatIve deSIgn The 

CIrcUlt Court therefore granted summary Judgment for the Defendant 

In the PlamtIffs' Rule 59, SCRCP motIon, the PlamtIffs pomted out that the 

CIrCUlt Court had faIled to address theIr argument that the PlamtIffs had presented 

suffiCIent clrGul11stantzai eVIdence WIth respect to theIr statutory stnct lIabIlIty claIm to 

reach the Jury on the eXIstence of a defect and causatIon The ClrcUlt Court remedIed thIS 

omISSIOn m ItS Order denymg the motIon for reconsIderatIOn by rulmg that a plamtIff 

cannot prove a product defect by cIrcumstantIal eVIdence m South Carohna (Order 

Denymg Rule 59 MotIon) (R, Vol I pp 12-15) 

ARGUMENT 
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The CIrcUIt's Court s deCISIOn to grant summary Judgment for CAS on 

"no defect' grounds almost defies belIef Whatever the ments of the experts' 

opmIOns as to precIsely what was wrong WIth the software, the CIrCUIt Court was 

presented WIth the sworn testImony of Tara Graves, Kareem Graves, Amta Kelly, 

and Apnl SImons that the alarm dId not sound after the Graves' awoke, even 

though the momt01 was stili attached to Indza and India had no heart} ate and 

had stopped breathzng In other words, the alarm not only faIled to sound dunng 

IndIa's final hour whIle the adults were asleep but after IndIa s death whIle the 

Graves famIly and the paramedIc were deahng WIth thIS tragIC mCldent On 

summary Judgment, of course, the CIrCUIt Court was required to accept thIS sworn 

testImony as true GIVen thIS dIrect eyeWItness testImony ofthe mom tor faIlmg to 

perform the very functIOn It was desIgned to perform, It IS obVIOusly nonsensIcal 

to conclude, as dId the CIrCUIt Court, that no eVIdence of defect was presented 

because the experts could not find the speCIfic hnes of code responsIble for the 

malfunctIOn 

In grantmg summary Judgment for the Defendant on no defect grounds, 

the Court made two dlstmct errors that reqUIre that the summary Judgment be 

reversed FIrst, the Court Improperly excluded the opmIOns of the PlamtIffs 

experts both as stated m theIr depOSItIons and m theIr subsequent affidaVIts Had 

the experts' opmIOns been admItted theIr testImony as to defect, causatIOn, and 

alternatIve deSIgn would have precluded summary Judgment Second, even 

WIthout the experts speCIfic defect opmIOns, South Carolma law penmts any fact 

at Issue to be proven by cIrcumstantIal eVIdence The cIrcumstantIal eVIdence 
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presented alone was sufficIent to establIsh defect and causatIOn and to entItle the 

PlamtIffs to reach the Jury 

I THE SUMMARY JUDGMENT MUST BE REVERSED BECAUSE THE 
CIRCUIT COURT ABUSED ITS DISCRETION IN EXCLUDING THE 
TESTIMONY OF THE PLAINTIFFS EXPERT WITNESSES 

A The opmIOns offered by the PlamtIffs' experts meet all of the reqUIrements of 
Rule 702 

In South Carolma, trIal courts are oblIgated to reVIew all expert testImony to 

ensure that It passes the threshold foundatIon reqUIrements of qualIficatIOn, relIabIlIty and 

aSSIstance to the trIer of fact 

We hold that the trIal courts of thIS state have a gatekeepmg role 
WIth respect to all eVIdence sought to be admItted under Rule 702, 
whether the eVIdence IS SCIentIfic or nonscIentIfic In the dIscharge of 
ItS gatekeepmg role, a trIal court must assess the threshold 
foundatIOnal reqUIrements of qualIficatIOns and relIabIlIty and further 
find that the proposed eVIdence wIll aSSIst the trIer of fact The 
famIlIar eVIdentIary mantra that a challenge to eVIdence goes to 
"weIght, not admISSIbIlIty" may be mvoked only after the trIal court has 
vetted the matters of qualIficatIOns and relIabIlIty and admItted the 
eVIdence 

State V WhIte, 382 S C 265, 274, 676 S E 2d 684 (2009) 

Although all expert testImony - both SCIentIfic and nonscIentIfic - thus must pass 

the relIabIlIty reqUIrements of Rule 702 m order to be admISSIble, the factors used to 

assess relIabIlIty dIffer wb5tantzally dependmg on whether the expert testImony IS 

SCIentIfic, or nonscIentIfic If the expert testImony IS 5uentlfic, trIal courts under State V 

CouncIl are reqUIred to consIder the followmg factors to detennme of the eVIdence passes 

threshold admISSIbIlIty reqUIrements 

In consIderIng the admISSIbIlIty of SCIentIfic eVIdence under the Jones 
standard, the Court looks at several factors, mcludmg (1) the publIcatIOns 
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and peer reVIew of the techmque, (2) pnor applIcatIOn of the method to 
the type of eVIdence mvolved m the case, (3) the qualIty control 
procedures used to ensure relIabIlIty, and (4) the consIstency of the 

method wIth recogmzed sCIentIfic laws and procedures 

State V CouncIl, 335 SCI, 19-21,515 S E 2d 508 (1999) 

Conversely, when the proffered expert testImony IS not sCIentIfic, the State V 

CouncIl/State V Jones factors do not apply as they serve no useful analytIcal purpose 

State V CouncIl, 335 SCI, 515 S E 2d 508 (1999) IS often cIted for the 
gatekeepmg role of the tnal court WIth regard to expert testImony under 
Rule 702, as well as the standard relIabIlIty factors for sCIentIfic 
eVIdence The foundatIOnal relIabIlIty reqmrement for 
expert testImony does not lend Itself to a one-size-fits-all approach, 
for the CouncIl factors for sCIentIfic eVIdence serve no useful 
analytIcal purpose when evaluatmg nonscIentIfic expert testImony 

State V WhIte, 382 S C 265, 676 S E 2d 684 (2009) In State V WhIte, the Court 

explamed that It would not set forth SImIlar factors for nonscIentIfic eVIdence but would 

leave that task up to the tnal court 

We do not pretend to know the myrIad of Rule 702 qualIficatIOn and 
relIabIlIty challenges that could anse WIth respect to nonscIentIfic 
expert eVIdence Consequently, we offer no formulaIC approach that wIll 
apply m the generalIty of cases Yet the tnal court m the dIscharge of 
ItS gatekeepmg role m determmmg admIssIbIlIty must mitIally answer 
the always present threshold questIons of qualIficatIOn and relIabIlIty 

382 SCat 276 For example, m State V WhIte, the Court ruled that dog trackmg expert 

eVIdence passed the gatekeepmg test based on the followmg foundatIOn rather than the 

Jones/CouncIl factors 

By extrapolatmg from our case law and other authontIes, we conclude a 
suffiCIent foundatIon for the admIssIOn of dog trackmg eVIdence IS 
establIshed If (1) the eVIdence shows the dog handler satIsfies the 
qualIficatIOns of an expert under Rule 702, (2) the eVIdence shows the dog 
IS of a breed charactenzed by an acute power of scent, (3) the dog has 
been tramed to follow a traIl by scent, (4) by expenence the dog IS found 
to be relIable, (5) the dog was placed on the traIl where the suspect was 
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known to have been wlthm a reasonable tune, and (6) the traIl was not 
otherwise contammated 

382 SCat 265 SImIlarly, m Jamison v Moms, 385 S C 215,684 S E 2d 168 (2009), 

the Court held that an expert S a1cohollmpaIrment testimony based on a SLED blood test 

result faIled the rehablhty test not because of the Jones/CouncIl factors but because the 

expert could not prove a cham of custody for the blood test 

It must be remembered that excluslOn under Rule 702 lS the exceptlOn rather than 

the rule Normally, questions about the relIabilIty of expert testimony should be 

challenged by VigOroUS cross-exammatIOn, presentatIOn of contrary eVIdence, and careful 

mstructIon on the burden of proof Addressmg the Similar federal standard, the Fifth 

CIrCUIt accordmgly has explamed 

However, m determmmg the admissibilIty of expert testimony, the dlstnct 
court should approach ItS task "WIth proper deference to the Jury's role as 
the arbiter of dIsputes between confllctmg opmIOns As a general rule, 
questions relatmg to the bases and sources of an expert's opmIOn affect the 
weIght to be assIgned that opmIOn rather than ItS admiSSibilIty and should 
be left for the Jury's consIderatIOn" Vlterbo V Dow ChemIcal Co , 826 
F 2d 240, 422 (5th Clf 1987) 

As the Court m Daubert makes clear, however, the tnal court's role as 
gatekeeper IS not mtended to serve as a replacement for the adversary 
system "VigOroUS cross-exammatIOn, presentatIOn of contrary eVIdence, 
and careful mstructIOn on the burden of proof are the traditIonal and 
appropnate means of attackmg shaky but admissible eVIdence" 

Umted States V 1438 Acres of Land, 80 F 3d 1074,1078 (5th Clr 1996) 

With the gatekeepmg reqUIrements of Rule 702 thus properly understood, the 

CIrCUIt Court clearly abused ItS discretIOn m excludmg the opmIOns of the PlamtIffs' 

experts Most ObVIOusly, the CIrCUIt Court mexplIcably concluded With no support 

whatsoever that the opmIOns of the experts "fit wlthm the sCientific category" (R, Vol I 

p 6) The court then proceeded to vet their testImony under the factors used to vet 
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,)Clentlfic expert testImony Fmdmg that the opmIOns had not been publIshed, had not 

been subjected to peer reVIew, had not been tested, and had no known rate of error, the 

Court excluded the opmIOns 

The CIrCUIt Court's mlscharactenzatIOn of the expert testImony alone 

reqUIres reversal NeIther, Daughenty, LIvely, Pamter nor WIlkms offered 

sCIentIfic testImony The software experts sImply offered opmIOns based on well­

establIshed computer SCIence pnnclples and then reasoned to the best mference 

Dr WIlkms gave routme medIcal expert testImony 

WhIle the CIrCUIt Court purported to rule that exclusIOn would be mandated even 

If the testImony was consIdered merely techmcal, the CIrcUIt Court dId not undertake a 

separate mqUIry mto the factors that would bear on the relIabIlIty of thIS ObvIOusly 

nonscIentIfic testImony The only addItIonal relIabIlIty factor the court consIdered was 

the defect experts' methodology of acceptmg as true the eyewitness testimony that the 

momtor malfunctIOned on the mght ofIndla's death and then excludmg all causes of the 

malfunctIOn but a product defect The CIrcUIt Court m effect ruled that thIS methodology 

was not relIable But thIS type of methodology, known as "dIfferentIal dIagnosIs" m the 

medIcal context, and "reasonmg to the best mference" m non-medIcal contexts, IS a well­

accepted methodology for dlagnosmg medIcal problems, Westberry V Glslaved GummI 

AB, 178 F 3d 257, 262 (4th CIr 1999) (holdmg that dIfferentIal dIagnosIs IS a relIable 

techmque "of IdentIfymg the cause of a medIcal problem by elImmatmg the lIkely causes 

untIl the most probable one IS Isolated"), Clausen v M/V New Canssa, 339 F 3d 1049, 

1058-59 (9th Clr 2003) (recogmzmg dIfferentIal dIagnosIs as a relIable method), 

ZUChOWICZ v Umted States, 140 F 3d 381, 387 (2d Clr 1998) (upholdmg dlstnct court 
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deCISIOn to admIt dIfferentIal dIagnosIs testImony), and for determmmg product defects 

BItler v A 0 SmIth, 400 F 3d 1227, 1235-36 (10th Clr 2004) 

Indeed, the rehablhty of thIS methodology IS underscored by the wIdely accepted 

rule that cIrcumstantIal eVIdence alone IS suffiCIent to estabhsh defect and causatIon m a 

stnct hablhty case 

JunsdlctIons whIch model theIr deCISIOnal law along Restatement lmes 
umformly hold that a stnct lIabIlIty claImant may demonstrate an unsafe 
defect through dIrect eyeWItness observatIon of a product malfunctIOn, and 
need not adduce expert testImony to overcome a motIon for summary 
Judgment Although It IS helpful for a plamtIff to have dIrect eVIdence 
of the defectIve condItIon whIch caused the mJury or expert testImony to 
pomt to that speCIfic defect, such eVIdence IS not essentIal m a stnct 
lIabIlIty case based on § 402A and dIrect observatIOn of " [t]he 
malfunctIon Itself IS cIrcumstantIal eVIdence of a defectIve condItIon III 

Thus, a manufacturer's own employee-expert does not necessanly trump 
a stnct lIabIlIty claImant's cIrcumstantIal non-"expert" eVIdence at the 
summary Judgment stage 

[fn 11] Indeed, stnct lIabIlIty claImants may resort to an array of 
cIrcumstantIal eVIdence ("Such cIrcumstantIal eVIdence mcludes (1) the 
malfunctIon of the product, (2) expert testImony as to a vanety of pOSSIble 
causes, (3) the tImmg of the malfunctIOn m relatIOn to when the plamtIff 
first obtamed the product, (4) SImIlar aCCIdents mvolvmg the same 
product, (5) elImmatIon of other pOSSIble causes of the aCCIdent, and (6) 
proof tendmg to establIsh that the aCCIdent does not occur absent a 
manufactunng defect") 

Perez-Tru]111o V Volvo Car ComoratIon, 137 F 3d 50, 57 (1 st CIr 1998) 2 

There are no South Carolma cases reJectmg reasonmg to the best mference 

as an accepted methodology under Rule 702 m product lIabIlIty cases In the 

products context, thIS methodology must meet the followmg standards 

Experts must prOVIde objectIve reasons for ellmmatmg alternatIve causes 
when employmg a "dIfferentIal analysIs" Furthermore, the mference to 
the best explanatIOn must first be m the range of possIble causes, there 
must be some mdependent eVIdence that the cause IdentIfied IS of the type 

2 The Plamtlff<; have alternatIvely contended that they were entItled to reach the Jury on the clrcum<;tantIal 
eVIdence m the ca<;e even If the <;pecIfic defect testImony was properly excluded 
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that could have been the cause But more than mere pOSSIbIlIty, an 
mference to the best explanatIOn for the cause of an accIdent must 
elImmate other possIble sources as hIghly Improbable, and 
must demonstrate that the cause IdentIfied IS hIghly probable 

400 F 3d at 1237-38 The PlamtIffs' experts met each of these standards as 

dIscussed mjl a The CIrCUIt Court accordmgly clearly erred m faultmg the 

experts opmIOns because they began theIr analYSIS wIth the assumptIOn that the 

mOllItor had malfunctIOned, as the eyeWItness testImony establIshed 

Fmally, the exclusIOn ofthe experts cannot be JustIfied because they faIled 

to reproduce a malfunctIon through testmg It must be remembered that the 

defectIve desIgn of the code Itself precluded reproductIve testmg - the 

astronomIcal number of paths m one module made It SImply ImpOSSIble to 

duplIcate all of the possIble sequences In any event, Rule 702 does not reqUIre 

full reproductIve testmg of an expert's opmIOn Indeed, testmg IS not necessarIly 

reqUIred at all, partIcularly where as here nonscIentIfic eVIdence IS mvolved As 

the Tenth CIrCUIt explamed (under the SImIlar federal standard) "testmg IS not 

necessary m all mstances to establIsh relIabIlIty under Daubel t ' BItler v A 0 

SmIth, 400 F 3d 1227, 1235-36 (loth Or 2004) Testmg IS most Important 

"[ w]hen an expert proposes a theory that modIfies otherwIse well-establIshed 

knowledge about regularly occumng phenomenon ' Thus, the court m BItler 

upheld the testImony of two experts who had not conducted tests of theIr 

opmIOns 

Employmg hIS experIence and knowledge as a fire mvestIgator, Boh 
observed the phYSIcal eVIdence at the scene of the aCCIdent and deduced 
the lIkely cause of the explOSIOn Although such a method IS not 
susceptIble to testmg or peer reVIew, It does constItute generally 
acceptable practIce as a method for fire mvestIgators to analyze the cause 
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of fire accIdents Nothmg m Rule 702 or Daubert reqUIres more We 
conclude that the tnal court dId not abuse Its dIscretIOn m findmg Boh's 
personal expenence, trammg, method of observatIon, and deductIve 
reasomng sufficIently rehable to constItute "scIentIfically vahd" 
methodology Thus, because testIng IS not necessary In all 
Instances to estabhsh rehabIhty under Daubert and because 
the dIstnct court reasonably found that It was not reqUIred by 
the partIcular factual CIrcumstances of thIS case, we conclude 
that the dIstnct court dId not abuse ItS dIscretIOn In admIttIng 
the BIt1ers' experts' testImony 

400 F 3d at 1235-36 

The CIrcUIt Court thus employed the wrong cntena In evaluatIng the 

rehabIhty of the experts' OpInIOnS When theIr OpInIOnS are properly vIewed as 

non-scIentIfic testImony, the methodology they used -reasomng to the best 

Inference after applYIng estabhshed techmcal rules of computer SCIence - fully 

comphes WIth Rule 702, and State v WhIte, 382 S C 265, 676 S E 2d 684 

(2009) 

The CIrcUIt Court also erroneously ruled that the experts ImpennIssIbly rehed on 

the 50 alann fmlures reported to CAS and the FDA because 'the substantIal sImIlanty of 

the complaInts to the alleged fmlure In thIS case never shown" (Order at 7) (R , Vol I p 

7) In so ruhng, the CIrcUIt Court sImply accepted the unsupported statement of defense 

counsel In the draft order prepared for the Court and Ignored the actual eVIdence As 

prevIOusly noted, PlaIntIffs' software expert Frank R PaInter carefully examIned each of 

these complaInts and testIfied that they are "very, very sImIlar In nature to the ones we 

have '(Frank R PaInter Dep at 66, hnes 11-13) (R, Vol II p 680) In all 50 of the 

reports the momtor had the LED hght ht, there was an alann condItIon, and no audIble 

alann sounded (Frank R PaInter Dep at 72, hnes 15-20) (R , Vol II p 681) The Court 

can confinn thIS OpInIOn by examInIng the actual complaInts whIch were submItted Into 
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eVIdence and are a part of the record WhIle the Defendant clmmed that a few of the 

alarm fmlures were the result of a defect m the momtor that had been repaIred followmg a 

recall, the defense presented no eVIdence rebuttmg Mr Pamter's expert opmIOn that the 

reports were "very, very SImIlar' to the mstant case 

In any event, at the summary Judgment stage, the eVIdence must be vIewed 

m the hght most favorable to the PlamtIffs Hence, the contrary mterpretatIon of 

the 50 SImIlar mCIdents offered by the defense SImply creates a questIOn of fact as 

to substantIal sImIlanty 

B The affidaVIts are not excludIble as sham affidavIts 

The CIrCUIt Court excluded the post-deposItIon affidaVIts of Dr 

Daughenty and Dr LIvely under Cothran V Brown, 357 S C 210,592 S E 2d 629 

(2004) on grounds that the affidavIts were "dIrectly contradIctory' to the opmIOns 

gIVen by these experts m theIr deposItIon and that the other factors hsted by the 

court JustIfied theIr exclusIOn The CIrCUIt Court clearly abused ItS dIscretIOn m so 

rulmg 

In Cochran, the court explamed that sham affidaVIts - that IS, affidaVIts that 

contam opmIOns that contradIct pnor deposItIon testImony - do not create a questIOn of 

fact for summary Judgment purposes m the followmg CIrcumstances 

We find persuaSIve the reasonmg of federal case law Federal courts, 
mcludmg the Fourth CIrCUIt, have held a court may dIsregard a 
subsequent affidaVIt as a "sham," that IS, as not creatmg an Issue of 
fact for purposes of summary Judgment, by submIttmg the subsequent 
affidaVIt to contradIct that party's own pnor sworn statement 

In dIstmgUIshmg between a sham affidaVIt and a correctmg or 
clanfymg affidaVIt, the followmg conSIderatIOns prOVIde gUIdance (1) 
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whether an explanatIOn IS offered for the statements that contradIct 
pnor sworn statements, (2) the Importance to the htIgatIon of the fact 
about WhICh there IS a contradIctIon, (3) whether the nonmovant had 
access to thIS fact pnor to the prevIOUS sworn testimony, (4) the 
frequency and degree of vanatIOn between statements m the prevIOUS 
sworn testimony and statements made m the later affidavit concernmg 
thIS fact, (5) whether the prevIOUS sworn testimony mdicates the witness 
was confused at the time, (6) when, m relation to summary Judgment, the 
second affidavIt IS submItted 

Cothran v Brown, 357 S C 210, 592 S E 2d 629 (2004) The Court need not evaluate the 

Cothran factors at all because any Cothran attack on the affidavIts founder on the first 

element - there IS no contradIctIOn at all 

In hIS deposItIOn, Dr Daughenty stated that' the defect IS the overall desIgn 

(Daughenty Dep at 33, hnes 19) (R, Vol II p 687) Dr Daughenty testified that one 

partIcular desIgn feature m the software - the uncondItional branch mstructIOns or 'goto' 

statements - proxImately caused the alann not to sound 

Q Do you find any uncondItional branch mstructIOns m the AMI Plus 
code that caused the alann not to sound, m your opmIOn? 
AYes, there are 

(Daughenty Dep at 149, hnes 17-20) (R , Vol II p 851) He supplemented thIS testimony 

by explammg that, withm the defective desIgn, were "defectIve hnes of code,,3 that could 

not be located because the unstructured desIgn of the code made It extremely dIfficult to 

locate the defective hnes of code He explamed that It mIght be possIble to find these 

errors but that It would take SIX months to a year and reqmre creatIOn of a specIal 

software package 

~ ThIS IS not to be confused wIth 'codmg errors -1 e , a typo, transposed character, or 
mIsplaced character withm a partIcular hne of code Dr Daughenty has not been able to 
locate any codmg error to-date (Apnl 17,2009 AffidavIt of Walter Daughenty) (R Vol II 

p 549) 
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A Okay Mr Hastmgs asked me what It would take to find the lme or 
hnes of code whIch were mcorrect and repaIr them And I dId some 
thmkmg and analysIs and gave hIm a response on that WhICh was, you 
know, SIX months to a year and creatIon of a sUIte of software that would 
automatIcally test the most common paths m the code smce the poor 
deSIgn makes testmg all the paths m the code ImpossIble, and that that 
procedure mIght be able to locate the lme or hnes m the code whIch need 
to be addressed If the code had been properly deSIgned, then It would be 
much more possIble to do that 

(Daughenty Dep at 138, hnes 4-15) (R, VollI P 847A) 

In hIS Apnl 17, 2009 AffidavIt, Dr Daughenty explamed that, after a year of 

study, he had located the defectIve hnes of the code and attached these as ExhIbIts 2 and 

3 to the AffidaVIt He reIterated that he had IdentIfied the 'structure of the software m the 

AMI Plus as the defect '(Apnl 17,2009 AffidaVIt of Walter Daughenty) (R , Vol II p 

547) He further explamed that one cause of the defectIve structure m the software was 

the use of goto statements If, as m thIS software, exceSSIve numbers of goto statements 

are used, the resultmg code IS so unrehable as to be defectIve because It wIll cause the 

software to faIl mtermIttently 

(Apn1 17,2009 AffidaVIt of Walter Daughenty) (R , Vol II P 550) 

In hIS depOSItIon, Mr Daughenty testIfied that CAS should have used an 

alternatIve deSIgn - structured code - that was aVaIlable at the date of manufacture of the 

product and would have elImmated the defect 

In a pIece of software of thIS complexIty, It S Important to use good 
deSIgn pnncIples m order to produce a program whIch meets the speCIfics, 
IS testable, and IS mamtamable ThIS approach whIch IS eVIdenced by the 
code under dISCUSSIon IS one where, mstead of usmg best mdustry practIce 
of the tIme of structured or object onented programmmg, results m the 
hnes of flow of control of executIon bemg a rather tangled mess, hke a 
bowl of spaghettI, whIch IS why IS has the name "spaghettI code 
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(Daughenty Dep at 33, hne 25,34, hnes 1-10) (R, Vol II pp 687-688) In hIS affidavIt, 

Mr Daughenty gave precIse testImony as the type of code that should have been used-

'other adequate flow of control mechanIsm avaIlable such as If, If else, for whIle, do, and 

sWItch, that would have allowed the program to functIOn m an organIzed hnear manner 

The proper use of these statements would have aVOIded creatmg spaghettI code and 

would have prevented mtermIttent faIlures' (Apnl 17,2009 AffidavIt of Walter 

Daughenty)(R , Vol II p 550)( emphasIs omItted) Thus, the alternatIve deSIgn testImony 

IS conSIstent as well- the only dIfference IS that the affidaVIt gIves more detaIl as to the 

alternatIve deSIgn 

Fmally, m hIS deposItIon, Mr Daughenty testIfied that the defectIve deSIgn 

proxImately caused the alarm not to sound 

Q The lawyer used the term "bug," and that the bug caused the alarm not 
to sound What IS the defect m thIS programmmg? 
A Well, we dIscussed that m several of my answers, that the defect IS an 
overall defect of poor quahty deSIgn, poor testabIlIty, and poor 
mamtenance The term "bug" IS usually used to refer to a specIfic hne or 
hnes of code whIch are mcorrect and have to be replaced by the correct 
hnes of codes 
Q DId that defect, as you descnbe It, cause the mOnItor alarm not to 
sound? 
MR DuBose Object to the form 
A Most lIkely As I SaId --
Q (BY MR WINSLOW) More hkely than not? 
A More lIkely than the other possIble causes that I consIdered 

(Daughenty Dep at 167, hnes 13-25, 168, hnes 1-3)(R, Vol II pp 700-701)(emphasIs 

added) In hIS Apnl 17,2009 affidaVIt, he reaffirmed that the poor deSIgn of the software 

proxImately caused the faIlure of the alarm to sound (Apnl 17,2009 AffidaVIt of Walter 

Daughenty) (R , Vol II pp 546-552) CausatIOn thus IS conSIstent m both the depOSItIon 

and affidaVIt 
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The CIrcUIt Court also abused Its dIscretIOn In excluding Dr WIlham LIvely's 

affidavIt Dr LIvely squarely testIfied that 'the software IS the problem ' (LIvely Dep at 

60, line 10) (R , Vol II P 671) See also (LIVely Dep at 115, hnes 22-23)("there was an 

error In the momtor that's part of the deSIgn") (R , Vol II P 958A) He further 

explained that the goto statements should not have been used because they allow the 

SIgnal to travel an erroneous pathway (LIvely Oep at 144, hnes 5-10)(R, Vol II p 674) 

Dr LIvely's March 11,2009 affidaVIt makes the same statement - "the unorgamzed 

structure of the code causes lines of code to not follow theIr Intended path and not reach 

theIr reqUIred destinatIOn (March 11,2009 AffidaVIt of WIlham LIvely) (R, Vol II P 

544) Dr LIvely s March 13,2009 affidaVIt reIterates that the faulty software deSIgn 

caused the alarm problem He squarely opined that ' spaghettI code' IS a dIrect cause for 

the alarm to malfunctIOn' (R, Vol II p 576) Thus, the affidaVIts of WIlham LIvely are 

entIrely conSIstent WIth the testImony gIven In hIS depOSItIon on all materIal pOints The 

CIrcUlt Court clearly abused ItS dIscretIon In excluding the affidaVIt 

C The CIrCUIt Court abused ItS dIscretIOn In excluding Dr WIlkinS OpinIOnS 

The CIrCUIt Court ruled that Dr WIlkinS was not quahfied to gIve an OpinIOn on 

sudden Infant death (SIDS) surVIvabIlIty because she IS not "an expert on SIDS " SIDS, 

however, IS SImply a dIagnosIs of exclUSIOn The real questIon IS whether Dr WIlkinS IS 

qualIfied to gIve an OpinIOn as to whether IndIa would have survIVed had the alarm 

tImely sounded The record shows that she IS more than quahfied to gIVe such an OpinIOn 

Rule 702, SCRE, permIts an expert to qualIfy based on her knowledge, educatIon, or 

experIence Dr WIlkinS actually qualIfies on all three bases Dr WIlkinS IS a board 
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certIfied pedIatncIan and specIahzes m neonatal-pennatal medIcme 4 (Dr Donna A 

WIlkms Dep at 7, lme 25,8, hne 1) (R, Vol II pp 734-735) Dr WIlkms has been 

practIcmg medIcme for 29 years She studIed SIDs m medIcal school, m pedIatnc 

reSIdency, and her neonatology practIce She reads artIcles on SIDS from tIme to tIme 

and keeps up WIth the latest research She even subscnbes to three Journals that covers 

SIDS and has expenence m neonatal care m the home settmg (Dr Donna A WIlkms 

Dep at 8, hne 21,17, lmes 2-6, lmes 20-25,18, hnes 16-25, 19, hnes 17-23) (R, Vol II 

pp 735-738) Dr WIlkms, by VIrtue of her knowledge, educatIOn, and expenence thus IS 

emmently quahfied to gIve an opmIOn on whether IndIa would have survIved had the 

alann tImely sounded 

The CIrCUIt Court also ruled that "Dr WIlkms' opmIOns on survIvabIlIty of SIDS 

do not meet the State v CounCIl factors for rehabIhty " (Order at 8) (R , Vol I P 8) As 

the South Carolma Supreme Court has ruled, "the CounCIl factors for SCIentIfic eVIdence 

serve no useful analytIcal purpose when evaluatmg nonscIentIfic expert testImony , State 

v WhIte, 382 S C 265,676 S E 2d 684 (2009) Dr WIlkms amved at her opmIOn by 

studymg the momtor log pnnt outs that showed each event where IndIa's breathmg and 

heart fell outSIde ofnonnal parameters, ehmmated any other cause of the death based on 

the medIcal records, and then apphed her extenSIve expenence m workmg WIth newborns 

m SImIlar SItuatIOns Because Dr WIlkms offered routme medIcal testImony based on 

her knowledge, educatIOn, and expenence rather than SCIentIfic testImony, her testImony 

could not properly be evaluated under State v CounCIl GIven her expertIse m the field, 

4 Neonatal pennatal medlcme IS the care of SIck newborns m an mtenslve care umt (Dr Donna A WIlkms 
Dep at 8 hnes 4 6) (R Vol II p 735) 
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no credIble argument can be made that her opmIOn lacks sufficIent rehabIhty to pass Rule 

702 scrutmy 

D The experts' OpImons estabhshed defect, causatIOn, and alternatlve desIgn for 
summary Judgment purposes 

When the experts' opmlOns are consIdered m OpposItIOn to the summary 

Judgment motlon, the Plamtlffs clearly made a submIssIble case on the eXIstence of a 

defect m the software, on the defect bemg the proxImate cause of the momtor's faIlure to 

sound when IndIa stopped breathmg, and on the aVaIlabIlIty of a feasIble alternatlve 

desIgn that would have prevented the accIdent 

Although the CUCUlt Court sIgned a draft order prepared by defense counsel that 

also purported to exclude the experts' testlmony under Rule 403, the CIrcUlt Court gave 

no explanatIOn as to how the crucIal probatIve value of the opmIOns was outweIghed by 

theIr prejudIcIal effect The Court of Appeals can properly dIsregard thIS conclusory 

findmg but, m any event, there IS nothmg m any expert's opmIOn that would suggest an 

opmIOn on an Improper baSIS PrejUdICe for purposes of Rule 403 means "an undue 

tendency to suggest decIsIOn on an Improper baSIS, commonly, though not necessanly, an 

emotIOnal one' Old ChIef v Umted States, 519 U S 172, 180 (1997)( construmg the 

Identlcal federal rule) The summary Judgment entered m favor of the Defendant must 

therefore be reversed 

II THE SUMMARY JUDGMENT MUST BE REVERSED BECAUSE THE 
CIRCUMSTANTIAL EVIDENCE ALONE WAS SUFFICIENT TO 
ESTABLISH DEFECT AND CAUSATION 
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AssumIng arguendo that the experts' specIfic defect OpInIOnS were 

properly excluded, the summary Judgment must stIll be reversed because the 

PlaIntIffs presented sufficIent cIrcumstantIal eVIdence wIth respect to theIr 

statutory stnct lIabIlIty claIm to reach the Jury on the eXIstence of a defect and 

causatIOn The CIrcUIt Court dId not address thIS argument In the Order grantIng 

summary Judgment In denYIng the PlaIntIffs' Rule 59 motIOn, the CIrCUIt Court 

rejected thIS because, zntel aiza, the argument purportedly had not been raIsed 

pnor to the Rule 59 motIon In fact, however, the PlaIntIffs raIsed the argument In 

the PlaIntIffs OpposItIon to Second MotIOn for Summary Judgment and reIterated 

It at the February 4,2010 heanng (Transcnpt at 58, hnes 7-11,60, hnes 15-

23)(R, Vol I, p 310-310) The Defendant's attorney even argued that South 

CarolIna dId not permIt thIS In hIS November 9, 2009 Reply 

South CarolIna law squarely supports thIS argument In South CarolIna, ' [a]ny 

fact In Issue may be proved by cIrcumstantIal eVIdence as well as dIrect eVIdence, and 

cIrcumstantIal eVIdence IS Just as good as dIrect eVIdence If It IS equally as convIncIng to 

the tner of the facts" St Paul FIre and Manne Ins Co V Amencan Ins Co, 251 S C 56, 

59-60, 159 S E 2d 921 (1968) Further, "[t]he law makes absolutely no dIstInctIOn 

between the weIght or value to be gIven to eIther dIrect or cIrcumstantIal eVIdence" 

Monarty V Garden Sanctuary Church of God, 341 S C 320, 534 S E 2d 672 

(2000)( emphaSIS added), quotzng State V Needs, 333 S C 134, 156 n 13, 508 N E 2d 

857 (1998) 

The PlaIntIffs thus are not reqUIred to show a specIfic defect In the CAS mom tor 

but may present cIrcumstantIal eVIdence of defect and causatIon Where a plaIntIff sues 
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under the stnct habilIty In tort doctnne, the use of cIrcumstantIal eVIdence to prove defect 

and causatIon IS umformly accepted In all other states The Restatement (ThIrd) of Torts 

Products LIabIlIty Itself now provIdes that a plaIntIff In a product habIhty actIOn IS not 

reqUIred to prove a specIfic defect In a product and may properly prove that the product 

was defectIve and unreasonably dangerous USIng cIrcumstantIal eVIdence 

It may be Inferred that the harm sustaIned by the plaIntIff was caused by a 
product defect eXIstIng at the tIme of sale or dIstnbutIOn, wIthout proof of 
a specIfic defect when the IncIdent that harmed the plaIntIff 
(a) was ofa kInd that ordmanly occurs as a result of product defect, and 
(b) was not, In the partIcular case, solely the result of causes other than 
product defect eXIstIng at the tIme of sale or dIstnbutIOn 

Restatement (ThIrd) of Torts Product LIabIlIty § 3 (1998) Comment c further explaIns 

No reqUlrement that plamtlff pi ove what aspect of the product was 
defective The Inference of defect may be drawn under thIS SectIon 
wIthout proof of the specIfic defect Furthermore, qUIte apart from the 
questIOn of what type of defect was Involved, the plaIntIff need not 
explaIn specIfically what constItuent part of the product faIled 

Restatement (ThIrd) of Torts Products LIabIlIty § 3 Comment c (1997) 

WhIle South CarolIna state courts have not yet addressed thIS Restatement 

prOVISIOn, that IS lITe levant to the CIrCUIt Court's error In thIS case because South 

CarolIna law most certaInly penmts any fact In Issue to be proven by cIrcumstantIal 

eVIdence as prevIOusly noted 

Nor IS the use of cIrcumstantIal eVIdence prohIbIted In thIS stnct lIabIlIty case 

because South CarolIna does not recogmze I es Ipsa loqulfUl by that name FIrst, I es Ipsa 

loqulfUl IS a neghgence concept, and not a stnct habilIty one The PlaIntIffs are not 

pi oceedmg undel neglzgence at all but under stnct lIabIhty Second, the PlaIntIffs have 

never argued 1 es Ipsa IOqUltUl but SImply that they can prove theIr case USIng 
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cIrcumstantIal eVIdence 5 ThIrd, the PlamtIffs have never argued that "the fact of an 

accIdent" alone IS sufficIent to reach the jury as It most certamly IS not But dIrect 

eyewItness eVIdence of a malfunctIOn m the normal use of a product, and eVIdence rulIng 

out all causes of the mal functIOn but a product defect IS sufficIent to reach the jury m all 

other states That IS precIsely the eVIdence presented to the CIrCUIt Court 

In thIS case, the PlamtIffs presented compellmg cIrcumstantIal eVIdence of defect 

and causatIOn FIrst, four eyewItnesses testIfied that the CAS mom tor malfunctIOned on 

the mght of the accIdent m that It never made an audIble alarm Second, the parents also 

testIfied that the mom tor had been properly set up and yet faIled to sound when the mfant 

stopped breathmg ThIrd, the parents testIfied that the electnc power had operated that 

mght and, therefore, the alarm faIlure could not be blamed on a lack of power Fourth, the 

PlamtIffs presented expert testImony that the CAS software contamed a desIgn defect that 

possIbly could permIt thIS very type of malfunctIOn - Dr Daughenty's observatIOn that 

the software used unstructured spaghettI code m VIOlatIon of mdustry standards and that 

thIS code was vulnerable to external mterrupt events that would cause the alarm to fall to 

sound despIte a sIgnal from the electrodes of heart or breathmg problem The opmIOns of 

the other two defect expert corroborate Dr Daughenty's opmIOn that the code structure 

permItted errors to occur 

5 WhIle thIS case does not mvolve res zpsa ioquztuz at all, It should be noted that South 
Carolma most certamly does allow neghgence to be proved by cIrcumstantIal eVIdence 
As even Dean Prosser has recogmzed, res zpsa ioquztuz 'IS accepted and apphed by all of 
our courts, except m South Carohna, whIch stIll mystenously rejects It by name, whIle 
applymg as a practIcal matter under prIncIples of cIrcumstantIal eVIdence" W Prosser & 
P Keeton, Prosser & Keeton on Torts, § at 244 (5th ed 1984) 
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FIfth, m both hIs deposItIon and hIS Apnl 17,2009 AffidavIt, Mr Daughenty 

provIded an extensIve explanatIOn of precIsely how he had ehmmated all possIble causes 

of the malfunctIOn but a defect In the software and concluded In effect that the most 

probable explanatIOn was that a defect In the software had proxImately caused the 

momtor to faIl to sound an alarm SIxth, Mr Daughenty provIded a rehable opmIOn as to 

how thIS could happen notwIthstandIng that the momtor s report log dId not show a 

malfunctIon on the mght m questIOn 

The vanous ObjectIOns hsted by the Court dIsappear when the case IS vIewed from 

the standpomt of cIrcumstantIal eVIdence CAS made no shoWIng that Dr Daughenty's 

opmIOn that the code structure permItted errors to occur was not rehable -CAS contended 

only that hIS opmIOn that a specIfic error In the code eXIsted and caused the malfunctIOn 

was unrehable because he could not find the defectIve code at the tIme of hIS deposItIon, 

could not reproduce a malfunctIon by testmg, and could pomt to no peer reVIew studIes, 

or rate of error calculatIOns to support hIS opmIOn 6These reqUIrements, however, are 

Imposed only when an expert offenng SCIentIfic testImony opmes as to a specIfic defect 

m hIS opmIOn Sllmlarly, when a plamtIffproceeds on cIrcumstantIal eVIdence, there IS no 

reqUIrement that a feaSIble alternatIve deSIgn be IdentIfied, although Mr Daughenty In 

fact mdentIfied such a deSIgn - the use of structured code Fmally, there IS certamly no 

mconsIstency between the depOSItIons and affidaVIts on the cIrcumstantIal eVIdence - the 

affidaVIts SImply proVIde a fuller explanatIon of how the cIrcumstantIal eVIdence shows 

defect and causatIon 

6 Dr Daughenty presented compellIng testImony that hl<; opInIOn that un<;tructured code was a defect that 
penmtted thIs type of error to occur reflected Industry standards and CIted to peer reVIewed studIes that 
supported thl<; conc\u<;lOn 
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The CIrcUIt Court accordmgly erred m rulmg that the PlamtIffs could not use 

cIrcumstantIal eVIdence to prove theIr case Because the cIrcumstantIal eVIdence alone 

establIshes defect and causatIon, the summary Judgment motIon be demed 

CONCLUSION 

For any and all of the reasons stated, the summary Judgment must be reversed and 

the case remanded for tnal 
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