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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in denying Leggette’s directed verdict moﬁoﬁ when the state
did not disprove self-defense pursuant to State v. Wiggins, 330 S.C. 538, 500 S.E.2d 489

(1998)?
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STATEMENT OF THE CASE

On November 12, 2008, the Georgetown County Grand Jury indicted Dominic
Alexander Leggette on the charges of murder and assault and battery with intent to kill
(ABWIK). On March 29 — April 1, 2010, Leggette proceeded to trial before the Honorable
Benjanﬁn H. Culbertson and a jury. He was represented by Scott Hixson, and the state was
represented by Ronald Hazzard. The jury found Leggette guilty of the lesser charge of
voluntary manslaughter and assault and battery of a high and aggravated nature (ABHAN).
Judge Culbertson sentenced Leggette to thirty years on the voluntary manslaughter and ten
years on the ABHAN. R. 274, 1. 15 — 25; R. 275, 1. 1 — 12. Leggette’s attomey filed a

notice of appeal. This appeal follows.




ARGUMENT
The trial court erred in denying Leggette’s directed verdict motion when the state did

not disprove self-defense pursuant to State v. Wiggins, 330 S.C. 538, 500 S.E.2d 489

(1998).

Dominic Leggette lived in the Uptown section of Andrews, South Carolina. Al

Ingram and Antonio Tisdale were from the Jones section of Andrews. The two groups did
not get along according to Al Ingram, one of the victims who was shot in the foot. R. 19, 1L,
1-25;R.70,1. 1 —25; R. 71, 1I. 1 — 3. On August 13, 2008, Al Ingram and Antonio
Tisdale went to, hang out with their friends at the regular places including the Super Chic, a
club called Blue’s, and the club Camell’s which were all in close proximity of each other. R.
66,11.1-25; R, 67,11. 1 -25; R. 68,11. 1 -25; R. 69, 1. 1 -25.

‘When Ingram arrived, he saw “words being exchanged between people from his side
of town” and Dominic Leggette. People in Ingram’s group told him Dominic Leggette was
right there. When Leggette saw Ingram, Leggétte started walking away towards the Super
Chic according to Ingram’s testimony. R. 71, Il. 1 —25. At that point, Ingram’s story was
that he and Tisdale started walking towards the Super Chic to buy cigarettes. R. 72 -R. 201.

Ingram’s story was that Leggette was walking in front of them. Suddenly, Leggette
turned and started shooting towards Ingram and Tisdale; Ingram said Leggette fired three or
four times. Ingram was hit in the foot by a bullet that ricocheted off of the ground. Ingram
and Tisdale started running towards their car. R. 76 — R. 79. Tisdale collapsed in front of
Blue’s and Carnell’s; he was shot in the chest. R. 173, 1. 1 — 25. Ingram went back and

realized Tisdale was fighting for his life. R. 82 —R. 84.
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Dr. Cynthia Anna Shandl, the forensic pathologist, completed the autopsy on the
body of Antonio Tisdale. R. 50, 1I. 1 —25; R. 53, 1. 1 — 4. She testified that he died from a
gunshot wound to the left chest. He also had a blood alcohol of 0.106, and had marijuana
and nicotine in his system. R. 63, 1L 1 —25.

Dominic Leggette testified that he and Ingram had fought in the past about a year
before at the Take a Break Club concerning Ingram’s treatment of Leggette’s then
girlfriend. A bigger fight ensued between Ingram’s people and Leggette’s people. The
“confrontations: jumpings, and lynchings” went on throughout the neighbor from then until
the incident in August 13, 2008. Leggette’s group was usually outnumbered, but they
“licked their wounds and went on about theﬁ business.” R. 185 —~R. 190.

Leggette said that there were two altercations in the few days before the shooting
incident. On Saturday, August 9, 2008, Leggette and his people were at Take a Break.
Leggette and Ingram got into a physical alterca}ion again concerning a girl. R. 191 - R. 331.
Then again, on Monday, August 11, 2008, ano;:her incident where Ingram said some things
to Leggette that caused Leggette to be fearful of Ingram. Leggétte was aware that Ingram
had weapons charge when he was only thirteen as this was common knowledge in the
community. R. 195, - R. 195,

Ingram admitted on the witness stand that he served time in DJJ when he was
thirteen for possession of a .22 caliber handgun. He was sixteen at the time of this incident
on August 13,2008. R.91,11. 1-23; R. 92,11 1-7.

Leggette testified that on Augugt 13, 2008, his then girlfriend, Rhonda Brown, called
him to bring her his phone charger as she needed to use it. She was at the club, Carnell’s.

His friend, Ron Gardner who was visiting from out of town, went with him, Leggette had
6




obtained a gun for protection, and he showed Gardner the gun on the way. R. 195, 11, 19—
25; R. 196,11 1 -25; R. 197 —=R. 199.

When they got to Carnell’s, he saw people from Jones Avenue there so Leggette
moved away. He did not Wmt a confrontation. R. 199, 11. 15 — 25. However, two people
from the Jones group confronted him, and soon several of the group were around him in a
semi-circle. He knew he was going to be jumped. He called his cousin, Eric Collins, to
come get him. He saw Ingram and Tisdale arrive in their car, so he started walking towards
the Super Chic. He heard footsteps running behind him, and heard some one say: “What’s
‘up now?” When Leggette turned, he saw Ingram5s hand reaching for something in his
waist. Leggette was scared from all that had happened so he thought Ingram was reaching
for a gun, Leggette then pulled out his gun and started shooting. He shot two or three times.
R. 200,11 1 -25;R. 201,11 1 -25; R. 202, 1l. 1 - 21.

Leggette took off running, and left Andrews. He did not know ;I‘isdale died until he
was-arrested. R. 202, 11 22 —25; R. 203, IL 1— 16. Leggette heard that the U.S. Marshal was
looking for him so he called the marshal and turned himself in. R. 203, 11. 17 —25; R. 204, 1.
1-21.

Ron Gardner, who testified for the state, said he moved away from Andrews, and
returned to visit on August 13, 2008. He went to visit Leggette. R. 137, 1. 10 - 25; R. 138,
1. 1 —25; R. 139, Il. 1 — 25, He went with Leggette to take the charger to the girlfriend.
Leggette showed him the gun he had on the way. R. 140, 1L 1 - 25.

When they reached Carnell’s, a “bunch of people just rushed up oﬁ us out of

nowhere out of the blue.” Gardner said he was scared. Leggette started running; Tisdale and
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Ingram started running after Leggette, and then Gardner heard gunshots. R. 141, 11. 1 -25;
R.142,11. 1-25; R. 143, 11. 1 - 25.

Gardner saw Tisdale and Ingram run back, and Tisdale collapsed in Gardner’s arms.
R. 144,111 —25; R. 145,11 1-25.

Craig Jackson also testified for the state. He was at Carnell’s having some drinks on
August 13, 2008. He stepped outside and saw a group of about ten guys all wearing white
T-shirts. He heard one of them say: “That’s Dominic right there!” Ingram and Tisdale took
off walking with Dominic in front of them. Jackson thought there was going to be a fight. R.
160,119 -25; R. 161, 1. 1-25; R. 162,11. 1 -25; R. 178, 1. 1 - 25.

Jamar Mitchum, brother of Antonio Tisdale, testified for the state that he was at
Blue’s and Carnell’s when Antonio was shot. His testimony was that he saw Dominic
Leggett walk by Blue’s, where Mitchum was, on his way to meet a girl. Ingram and Tisdale
decided at that time to walk to Super Chic to buy cigarettes. Ingram and Tisdale were
walking behind Leggette. R. 150, 1. 1 —25; R. 151, 1I. 1 — 25. Mitchum heard shots fired.
Then Tisdale came running back down the street, and told- Mitchum that Dominic shot him.
R.152,1.1-7. |

Steven Brown, investigator with the Fifteenth Solicitor’s Office, testified that
Leggette did not have a concealed weapons permit. R. 159, 1l. 11 —-25; Supp.-R. 1, 1. 1 -19.

At the close of the state’s case and again at the close of the defense case, defense
counsel made two motions for a directed verdict. The first motion was based on the
insufficiency of the evidence to prove the charge of murder against Leggette as no evidence
of n;alice aforctﬁ;)ught was admitted. The second motion for a directed verdict was based
on the fact that the state did not disprove self-defense as was required pursuant to State v.
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Wiggins, 330 S.C. 538, 500 S.E.2d 489 (1998) and State v. Hendrix, 270 S.C. 653, 244

S.E.2d 503 (1978). R. 183, 11. 1 —25; R. 184, 1. 1 -24; R. 205, I1. 23 -25; R. 206, 1. 1 —4.

The judge denied both motions both times. R. 184, 11. 16 —22; R. 206, 1. 1 - 4.

A defendant is entitled to a directed verdict when the state fails to produce evidence
of the offense charged. State v. Weston, 367 S.C. 279, 625 S.E.2d 641 (2006).

When this Court reviews the denial of a motion for a directed verdict, it views the
evidence in the light most favorable to the non-moving party. State v. Long, 325 S.C.
59, 62, 480 S.E.2d 62, 63 (1997). When ruling on a motion for directed verdict, the trial
judge is concerned with the existence of evidence, not its weight. Id. If there is any direct
or substantial circumstantial evidence which reasonably tends to prove the guilt of the
accused or from which guilt may be fairly and logically deduced, it is the trial cogrt‘s
duty to submit the case to the jury. Id. In a self defense case, a directed verdict shoulci be
granted if the State fails to provide sufficient evidence to negate the self-defense claim.

The basic definition of when a person is justified in using deadly force in self-
defense is comprised of four elements: (1) That he was without fault in bringing on the
difficulty; (2) That he actually believed he was in imminent danger of losing his life or of
sustaining serious bodily injury, or he actually was in imminent danger of losing his life
or of sustaining serious bodily injury; (3) If his defense is based on his actual belief of
imminent danger, that a reasonable prudent man of ordinary firmness and courage would
have entertained the same belief , or if his defense is based on his being in actual and
imminent danger, that the circumstances were such as would warrant a man of ordinary
prudence, firmness, and courage to strike the fatal blow in order to save himself from
serious bodily harm, or losing his own life; and (4) That he had no other probable means

9
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of avoiding the danger of losing his own life or sustaining serious bodily injury than to

act as he did in the particular instance. State v. Hendrix, 270 S.C. 653, 657-58, 244

S.E.2d 503, 505-06 (1978).

The State is required to dispi'ove;. self-defense beyond a reasonable doubt when the
issue is raised by the defendant. 'State v. Wiggins, 330 S.C. 538, 544, 500 S.E.2d 489,
492-493 (1998).

Murder is statutorily defined as the killing of any. person with malice
aforethought, either express or implied. S.C. Code Ann. Section 16-3-10 (2003); In the

Interest of Tracy B., 391 S.C. 51, 704 S.E.2d 71 (Ct. App. 2010). Malice is the wrongful

intent to injure another and indicates a wicked or depraved spirit intent on doing wrong.
Id.

No evidence was presented that Leggette went to the club intended on harming
anyone. The state’s witness, Gardner, testified that Leggette received the call from his
girlfriend to bring her the charger. R 140, 1. 1 — 12. When Leggette arrived at the club,
he tried to leave as soon as he saw the group of people from Jones town. Leggette and
Gardner testified that they were scared. Leggette was walking away and then running
when Ingram and Tisdale started to pursue him. There \was evidence of prior and recent
physical altercations between Ingram and Leggette. Leggette knew Ingram had possessed
a gun in the past. Leggette bought his own gun for protection. Leggette believed Ingram
vx;as about to pull a gun from his waistband when Leggette fired. Leggette believed his
life was in danger. He testified that he knew he was about to be attacked that night at the

club, and that was why he tried to leave.

10




Leggette addressed the court at sentencing, and said that he was sorry for what
had happened but he was “scared to the point that he had to defend himself.” He said it
was at the point where he thought his family would have been burying him. R. 266, 11. 12
~25;R.267,11. 1 —25; R. 268, 1l. 1 —25; R. 269, 11. 1 —13.

The jury believed that Leggette was upset as they found him guilty of voluntary
manslaughter and not murder. R. 263. Voluntary manslaughter is the unlawful killing of
a human being in the sudden hekat of passion resulting from sufficient legal provocation.

Id.; State v. Starnes, 388 S.C. 590, 698 S.E.2d 604 (2010).

The jury struggled with the issue of guilt as seen from the numerous questions
they asked, and the testimony they asked to hear again. They asked for the charges on
voluntary manslaughter and self-defense again. At one point, the jury said they were at an
impasse. The judge gave then an Allen charge and sent them back to deliberate more.
Supp. R. 42, 11. 1 —25; R. 261 —R. 262. K

The evidence presented at trial was that Leggette fired his gun in self-defense.

The state did not disprove self-defense. The directed verdict should have been granted.

11
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CONCLUSION
Based on the above, the case should be remanded and a directéd verdict granted,

and the convictions and sentences should be reversed.

Respectfully submitted,

aNelle\Cantey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT

This 30th day of August, 2011.
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STATEMENT OF ISSUES ON APPEAL

The trial court properly denied Appellant’s motion for a directed verdict

because the State presented ample evidence the shooting was not in self-

defense.
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STATEMENT OF THE CASE

The State agrees with Appellant’s procedural Statement of the Case.
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ARGUMENT
| 8 The trial court properly denied Appellant’s motion for a directed .
verdict because the State presented ample evidence the shooting
was not in self-defense.

Appellant contends the State faile;d to present any evidence to disprove the shooting
was in self-defense. The testimony of the State’s witnesses, when taken in the light most
favorable to the State, provided ample evidence to disprove self-defense. Because it cannot
be said as a matter of law that self-defense was established, it was not error for the trial court
to submit the case to the jury.

Appellant maintains under State v. Wiggins, 330 S.C. 538, 544, 500 S.E.2d 489,
492-493 (1998) he was entitled to a directed \verdict of acquittal based on his acting in self-
defense. The State is required to disprove self-defense, once raised by the defendant, beyond
a reasonable doubt. Jd. When ruling on a motion for a directed verdict, the trial judge is
concerned with the existence, and not the weight, of the evidenc;a. See State v. Long, 325
S.C. 59, 62, 480 S.E.2d 62, 63 (1997). When the appellate court reviews the denial of a

motion for a directed verdict, it views the evidence in the light most favorable to the State,

" and if there is any direct or substantial circumstantial evidence which reasonably tends to

prove the guilt of the accused or from which guilt may be fairly and logically dedﬁced,
refusal by the trial judge to direct a verdict is not error. Se¢ Id.
Additionally, unless it can be said as a matter of Jaw that self-defense was

established, it was not error for the trial court to submit the case to the jury. State v.

Strickland, 389 S.C. 210, 214 697 S.E.2d 681, 683 (Ct. App. 2010), cert. denied (Apr. 7
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2011); see also, State v. Hendrix, 270 S.C. 653, 657,244 S.E.2d 503, 505 (1978) (“{U]nless

it can be said as a matter of law that self-defense was established, it was not error to submit
the case to the jury.”). If the State provides evidence sufficient to negate a defendant's claim

of self-defense, a motion for directed verdict should be denied. Strickland, 389 S.C. at 214,

697 S.E.2d at 683.
To establish self-defense, four elements must be present:

(1) the defendant must be without fault in bringing on the .
difficulty; (2) the defendant must have been in actual
imminent danger of losing his life or sustaining serious bodily
injury, or he must have actually believed he was in imminent
danger of losing his life or sustaining serious bodily injury;
(3)if his defense is based upon his belief of imminent danger,
a reasonably prudent man of ordinary firmness and courage
would have entertained the same belief, if the defendant was
actually in imminent danger, the circumstances were such as
would warrant a man of ordinary "prudence, firmness and
courage to strike the fatal blow in order to save himself from
serious bodily harm or losing his own life; and (4) the
defendant had no other probable means of avoiding the
danger of losing his own life or sustaining serious bodily
injury than 1o act as he did in the particular instance.

1d. at 214-15,697 S.E.2d at 683-84 (citing H_egd_rigg, 270S.C. at 657-58,244 S.E.2d at 505-
06). | |

Al Ingram, one of the victims in this case, testified he was at a nightcfub with
Antonio Tisdale, the deceased victim. (T.196-197; R. 70-71). The two left the nightclub,
but returned a short time later. When they returned several people were exchanging words
with Appellant. (T.197-198; R. 71-72). Ingram explained Appellant was from a different
part of town and people from,Ingram’s neighborhood typically do no get along with people

from Appellant’s neighborhood. (T.197-198; R.71-72).
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Ingram testified he did not speak to Appellant during the exchange or as Appellant
left. He also stated about 2.1 year prior to this incident he'was involved in a fight with
Appellant but only because Appellant was helping others that he had a dispute with at the
time. (T.198;200; R. 72-74). He stated no weapons were involved in the prior dispute and
everyone went home when it was over. (T.199; R. 73). Ingram testified he and Appellant
had no fights and did not éxchange’ threats prior to the incident in which Appellant shot
Ingram. (T.199;R. 73).

Appellant walked away from the group and headed towards the Super Chic
convenience store. Ingram and Tisdale headed in the same directio;l a couple minutes later
to purchase cigarettes. (T.200-201; 222; R. 74-75; 96). Ingram testified at the time of the
incident, Appellant was walking 10 to 15 feet in front of them. (T.206; R. 80). According’
to Ingram, Appellant tied something over his face like he was trying to hide his face, then
reached in his waistband and pulled out a gun. Ingram testified Appellant turned around and
“just started firing the éun maybe three to four times.” (T.203-204; R. 77-78). Ingram
testified neither he not Tisdale had any kind of weapon. He also testified they were not
within striking or punching distance of Appellant. (T.206; R. 80). Craig Jackson, an
observer, also testified neither lngrafn ﬁor Tisdale had any kind of ;veapon or did anything
to provoke the shooting by Appellant. (T.298-304; R. 166-172). Investigator Thacker, who
helped process the crime scene; indicated the evidence could be consistent withlan ambush
style killing. (T.173; R. 47).

Ingram was shot in the ankle and Tisdale was shot in the chest. Tisdale died as a

. result of the gunshot to his chest. When Officer Cumbee arrived on scene, numerous

5




witnesses told him Appellant shot Tisdale. (T.140; R. 14). Later Ingram identified
Appellant in a photo-lineup as the person who shot him and Tisdale. (T.214-215; R. 88-89).
Finally, Appellant fled the area and was not taken into custody until nearly a month after the
shooting when he was found near the North Carolina line by U.S. Marshals. (T.249-250; R.
123-124).

Theevidence presepted through the testimony of Ingram, indicates Appellant was not
entitled to a directed verdict as to self-defense because the State produced evidence to show
Appellant was at fault in brining on the difficulty and had other means of avoiding any
possible danger. Further, the inferences from Ingram’s testimony indicate Appellant had no
reasonable basis to believe he was in imminent danger.

Appellant was \'v.alking 10-15 feet ahead of Ingram and Tisdale. Neither Ingram nor
Tisdale were armed with any kind of: weapon and neither were within striking distance of
Appellant. Appellant altempted to disquise himself, drew a weapon, turned around, and

fired. The actions, according to the testimony presented by the State, were entirely

unprovoked. Ingram never spoke to Appellant that night, was never in a fight with-

Appellant, and never threatened Appellant. As a result, there is evidence in.the record
sufficient to dgmonstrate Appellant was not without fault in bringing on the difficulty.
Additionally, Appellant had other means to avoid danger. Ingram and Tisdale were
not armed and neither gave.any indication of hostility towards Appellant. Appellant was at
least 10-15 feet ahead of them and could have continued in the same direction he was
headed. If Appellant had a reason to be fearful, he could have retreated to the Super Chic

and been in a public place in which he could seek refuge and assistance. Instead, he covered
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his face and began firing at an unarmed Ingram and Tisdale. As a result, there is evidence °
in the record sufficient to demonstrate Appellant had other probable meaﬁs of avoiding the
danger of losing his own life or sustaining serious bodily injury than to act as he did in the
particular instance.

The testimony by Ingram and the officers created a jury question regarding whether
Appellant was at fault in bringing on ttie difficulty and had the ability to retreat to avoid any
perceived danger. The State provided evidence sufficient to negate Appellant’s claim of

C
self-defense, and, as a result, the trial court properly denied the motion for directed verdict.




- For all of the foregoing reasons, it is respectfully submitted that the judgment and

CONCLUSION

conviction of the lower court be affirmed.

August 12, 2011

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
. Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attomey General

- WILLIAM M. BLITCH, JR.
Assistant Attorney General

J. GREGORY HEMBREE
Solicitor, Fifteenth Judicial Circuit

Post Office Box 1276
Conway, South Carolina 29526
(843) 915-5460

BY: A)W
William M. Blitch, 77,

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT
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of Columbia; and Solicitor J. Gregory Hembree, of
Conway, for Respondent.

PER CURIAM: Dominic Alexander Leggette appeals his convictions
of voluntary manslaughter and assault and battery of a high and aggravated .
nature, arguing the trial court erred in denying his motion for a directed
verdict because the State did not disprove self-defense. We affirm' pursuant
to Rule 220(b)(1), SCACR, and the following authorities: State v. Weston,
367 S.C. 279, 292, 625 S.E.2d 641, 648 (2006) (stating an appellate court
views the evidence and all reasonable inferences in the light most favorable
to the State on review of a denial of a directed verdict); id. ("When ruling on
a motion for a directed verdict, the trial court is concerned with the existence
or nonexistence of evidence, not its weight."); State v. Dickey, 394 S.C. 491,
499, 716 S.E.2d 97, 101 (2011) ("[W]hen a defendant claims self-defense, the
State is required to disprove the elements of self-defense beyond a reasonable
doubt."); id. ("A person is justified in using deadly force in self-defense
when: (1) The defendant was without fault in bringing on the difficulty; (2)
The defendant . . ..actually believed he was in imminent danger of losing his
life or sustaining serious bodily injury, or he actually was in such imminent
danger; (3) If the defense is based upon the defendant's actual belief of
imminent danger, a reasonabl[y] prudent man of ordinary firmness and
courage would have entertained the same belief . . . ; and (4) The defendant
had no other probable means of avoiding the danger of losing his own life or
sustaining serious bodily injury than to act as he did in. this particular
instance."); State v. Wiggins, 330 S.C. 538, 546, 500 S.E.2d 489, 493 (1998)
(finding, after viewing the evidence in the light most favorable to the State,
that the State presented sufficient evidence to create a jury issue regarding
self-defense); State v. Long, 325 S.C. 59, 63, 480 S.E.2d 62, 63-64 (1997)
(holding a trial court properly refused to direct a verdict in defendant's favor
based on self-defense when the evidence of self-defense was not conclusive
but raised questions for the jury); State v. Strickland, 389 S.C. 210, 214, 697
S.E.2d 681, 683 (Ct. App. 2010) ("[U]nless it can be said as a matter of law
that self-defense was established, it [is] not error for the trial court to submit

the case to the jury.").

! We decide this case without oral argument pursuant to Rule 215, SCACR.
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AFFIRMED.

WILLIAMS, THOMAS, and LOCKEMY, JJ., concur.
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DOMINIC LEGGETTE,
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Appeal from Qcorgetowr) County
RE CEIVED Benjamin H. Culbertson, Circuit Court Judge : E
, | REcy
- APR 12 2812  Opinion No. 2012-UP-203 ﬂl;gEz’ZV ).
eSS 8oy, -
PETITION FOR REHEARING ﬁpggs

The Court of Appeals affirmed the above named appellant's conviction and sentence on
March 28, 2012. In support of this petition for rehearing, which is being submitted on today's
date pursuant to Rules 221 and 224 of the South Carolina Appellate éourt Rules, appellant '
submits the following:

Leggette argued on appeal that the trial court erred in denying his directed verdict motion
because the state did not disprove sclf-defense pursuant to State v. Wipgins, 330 S.C. 538, 500
S.E.2d 489 (1998).

The Court of Appeals affirmed the trial court by holding that the appellate court views the

evidence in the light most favorable to the state when reviewing a directed verdict motion. The

~




Court also held that a trial court properly refused to direct a verdict in defendant’s favor based on
self —defense when the evidence of self-defense was not conclusive but raised questions for the jury;
and unless it can be said as a matter of law tﬁat self-defense was established, it is not error for the
trial court to submit the case to the jury.

It is respectfully submitted that the Court of Appeals misapprehended the issues.

ISSUE: Dominic Leggette lived in the Uptown section of Andrews, South Carolina. Al
Ingram and Antonio Tisdale were from the Jones section of Andrews. The two groups did not get
along according to Al Ingram, one of the victims who was shot in the foot. R. 19, Il. 1 —25; R. 70,
IL 1-25;R. ‘}1, i1 —3 Oh August 13, 2008, Al Ingram and Antonio Tisdale went to hang out
with their friends at the regular places including the Super Chic, a club called Blue’s, and the club '
Carnell’s which were all in close prdximity of each other. R. 66, 11. 1 —25; R. 67, Il. 1 —25; R. 68, Il.
1-25;R.69,1.1-25.

When Ingram arrived, he saw “words being exchanged between people from his side of
town” and Dominic Leggette. People in Ingram’s group told him Dominic Leggette was right there.
When Leggette saw Ingram, Leggette started walking away towards the Super Chic according to
Ingram’s testimony. R. 71, 1. 1 —25. At that point, [ngram’s story was that he and Tisdale started
walking towards the Super Chic to buy cigarettes. R, 72 -R. 201,

Ingram’s story was that Leggette was walking in front of them. Suddenly, Leggette turned
and started shooting towards Ingram and Tisdale; Ingram said Leggette fired three or four times. .
[ngram was hit in the foot by a bullet that ricocheted off of the ground. Ingram and Tisdale started
running towards their car. R. 76 -- R. 79. Tisdale collapsed iﬁ front of Blue’s and Carnell’s; he was

shot in the cﬁest. R. 173, 1. 1 -25. Ingram went back and realized Tisdale was fighting lor his life.

R. 82 -R. 84.
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Dx;. Cynthia’ Anna Shandl, the forensic pathologist, completed the autopsy on the body of ,
Antonio Tisdale. R. 50, ll. 1 -23; R. 53, lI. 1 —4, She testified that he died from a gunshot wound to
the left chest. He also had a blood alcohol of 0.106, and had marijuana and nicotine in his system. ,
R. 63,11 1-25. |

Dominic Leggette testified that he and Ingram had fought in the past about a year before at
the Take a Break Club concerning Ingram’s treatment of Leggette’s then girlfriend. A bigger fight
ensued between Ingram’s people and Leggette’s people. The -“confrontations, jumpings,. and
lynchings” went on throughout the neighbof from then until the incident in August 13, 2008.
Leggette’s grouia was usually outnumbered, but they “licked their wounds and went on about their
business.” R. 185 - R. 190.

Leggette said that there were two altercations in the few days before the shooting incident.
On Saturday, August 9, 2008, Leggette and his people were at Take a Break. Legget;ce and Ingram

| got into a physical altercation again concerning a girl. R, 191 — R. 331. Then again, on Monday, *
August 11, 2008, another incident occurred where Ingram said some things to Leggette that caused
Leggette to be t'earf’ui of Ingram. Leggette was aware that Ingram had weapons charge when he was
only thirteen as this was common knowledge in the communitjr. R. 195, -R. 195.

" Ingram admitted on the witness stand that he served time in DJJ when he was thirteen for
possession of a .22 caliber handgun. He was sixteen at the time of this incident on August 13, 2008.
R.9LILI-23; R 92,11 -7 |

Leggette testified that on August 13, 2008, his then girlfriend, Rhonda Brown, called him to
bring her his phone charger as she needed to use it. She was at the club, Carnell’s. Flis friend, Ron

Gardner who was visiting from out of town, went with him. Leggette had obtained a gun for



proteclion, and he showed Gardner the gun on the way. R. 195, Il 19-25; R. 196, L. | =25; R, 197
- R. 199

When they got to Camell’s, he saw people from Jones Avenue there so Leggette moved
away. Fe did not want a confrontation. R. 199, Il. 15 - 25, However, two people from the Jones
group confroﬁted him, and soon several of the group were around Him in a secmi-circle, He knew he
was goiné to be jumped. I;Ie called his cousin, Eric Collins, to come get him. He saw Ingram and ,
Tisdale arrive in their car, so he started walking towards the Super Chic, He heard footsteps running
behindv him, and heard some one say: “What’s up now?” When Leggette turned, he saw Ingram’s
hand reaching for someth\ing in his waist. Leggette was scared from all that had happened so he
thought Ingram was reaching for a gun. Leggette then pulled out his gun and started shooting. He
shot two or three times. R, 206, 1. 1-25;R. 201,11, 1 -25; R, 202, 11. 1 - 21.

Leggette took off running, and left Andrews. He.did not know Tisdale died until he was
arrested. R. 202, 1. 22 —25; R. 203, 1I. | — 16. Leggette heard that the U.S. Marshal was looking for
him so he called the marshal and turned himself in. R. 203, 1l. 17 -25; R. 204, 1. 1 - 21.

Ron Gardner, who testified for thé state, said he moved away from Andrews, and returned to -
visit on August 13, 2008. He went to visit Lcégette. R.137,11.10-25; R. 138,1L. 1 —25; R. 139, 1L. 7
1 — 25. He went with Leggette to take the phone charger to the girlfriend. Leggette showed him the
gun he had on the way. R. 140, 1l. 1 -25. ;

When they reached Carnell’s, a “bunch of people just rushed up on us out of nowhere out of
the blue.” Gardner said he was scared. Leggette started running; Tisdale and Ingram started running

alter Leggette, and then Gardner heard gunshots. R. 141,11 1-25; R. 142,11. 1 -25; R, 143, 1. 1 -

25
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Gardner saw Tisdale and Ingmm' run back, and Tisdale collapsed in Onrd.ncr’s arms. R, 144,
I 1-25; R, 145,11, 1 -25,

Craig Jackson also testified for the state. He was at Carnell’s having some drinks on August.
13, 2008. He stepped outside and saw a group of about tén guys all-wearing: white T-shirts, He
hea:;d one of them say: “T hat;s Dominic right there!” Ingram and Tisdale took off walking with
Dominic in front of them., Jackson thought there was going to be a fight. R. 160, ll. 9 - 25; R. 161,
I 1--25;R. 162, 1l 1 —=25; R. 178, 1L 1 —25.

Jamar Mitchum, brother of Antonio Tisdale, testified for the state that he was at Blue’s and

+ Camnell’s when Antonio was shot. His testimony was that he saw Dominic Leggett walk by Blue’s, ,

v;/here Mitchum wés, on his way to meet a girl. Ingram and Tisdale decided at that time to walk to
Super Chic to buy cigarettes. Ingram and Tisdale were walking behind Leggette. R. 150, IL. 1 -25;
R. 151, IL. 1 —25. Mitchum heard shots fired. Then Tisdale came running back down the street, and
told Mitchum that Dominic shot him, R. 152, 1. 1 =7.

Steven Brown, investigator with the Fifteenth Solicitor’s Office, testified that Leggette did
not have a concealed weapons permit. R. 159, IL. 11 —~25; Supp. R. 1, il 1-19. |

At the close of the state’s case and again at the close of the defense case, defense counsel
made two motions for a directed verdict. The first motion was based on the insufficiency of the
evidence to prove the charge of murder against Leggeﬁe as no evidence of malice aforethought was.
admitted. The second muﬁon for a directed verdict was based on the fact that the state did not *

disprove self-defense as was required pursuant to State v. Wiggins, 330 S.C. 538, 500 S.E.2d 489

(1998) and State v. Hendrix, 270 S.C. 653, 244 S.E.2d 503 (1978). R. 183, . I -25; R. 184, 1l. 1 -
24; R. 205, 11. 23 - 25; R. 206, l1. | —4.

The judge denied both motions both times. R. 184, II. 16 —22; R. 206,11. 1 -4.




A defendant is entitled to a directed verdict when the state fails to produce evidence of the

offense charged. State v. Weston, 367 S.C. 279, 625 S.E.2d 641 (2006).

When this Court reviews the denial of a motion for a directed verdict, it views the'
evidence in the light most favorable to the non-moving party. State v. Long, 325 S.C. 59, 62,
480 S.E.2d 62, 63 (1997). When ruling on a motion for directed verdict, the trial judge is
concerned with the existence of evidence, not its weight. [d. If there is any direct or substantial
circumstantial evidence which reasonably tends to prove the guilt of tht; accused or from which
guilt hay be fairly and logically deduced, it is the trial court's duty to submit the case to the jury.
Id. In a self defense case,. a directed verdict should be granted i'f the State fails to provide
' sufficient evidence to negate the self-defense claim.

The basic definition of when a person is justified in using deadly force in self-defense is
comprised of four elements: (1) That he was without fault in bringing on the difficulty; (2) That
he actually believed he was in i@inent danger of losing his life or of sustaining serious bodily
injury, or he actually was in imminent danger of losing his life or of sustaining serious bodily
injury; (3) If his defense is based on his actual belief of imminent danger, that a reasonable
prudent man of ordinary firmness and courage would have entertained the same belief, or if his
defense is bﬁsed on his being in actual and imminent danger, that the circumstances were such as
would warrant a man of ordinary prudence, firmness, and courage to strike the fatal blow in
" order to save himself from serious bodily harm, or losing his own life; and (4) That he had no
other probable means of ayoiding the danger of losing his own life or sustaining serious bodily

injury than to act as he did in the particular instance. State v. Hendrix, 270 S.C. 653, 657-58,

244 S.E.2d 503, 505-06 (1978). ) ,
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'The State is required to disprove sclf-defense beyond a reasonable doubt when the issue

is raised by the defendant, State v. Bixby, 388 S.C. 528, 698 S.E.2d 572 (2010); State v.

Wiggins, 330 S.C. 538, 544, 500 S.E.2d 489, 492-493 (1998).

Murder is statutorily defined as the killing of any person with malice aforethought, cither’

express or implied. §.C. Code Ann. Section 1 6-3-10 (2003); In the Interest of Tracy B., 391 8.C.
51, 704 S.E.2d 71 (Ct. App. 2010). Malice is tﬁe wrongful intent to injure another and indicates a,
wicked or depraved spirit intent on doing wrong. Id.

No evidence was presented that L.eggette went to the club intended on haﬁning anyone,
The state’s witness, dardner. testified that Leggette received the call t‘rom. his girlfriend to bring
her the charger\. R 140, 1. 1 — 12, When Leggette arrived at the club, he tried to leave as soon as
he saw the group of people from Jones town. Leggette and Gardner testified that they were-
scared. Léggette was walking away and then running when Ingram and Tisdale started to pursue
him. There was evidence of prior and recent physical altercations between Ingram and Leggette.
Leggette knew Ingram had possesséd a gun in the past. Leggette bought his .own gun for
protection. Leggette believed Ingram was about to pull a gun from his waistband when Leggette
fired. Leggette believed his life was in danger. He testified that he knew he was about to be *
attacked that night at the club, and that was why he tried to leave.

Leggette addressed the court at sentencing, and said that he was sorry for what had
happened but he was “scared to the point that he had to defend himself.” He said it was at the
point where he thought his family would have been burying him. R, 266, Il 12 —25; R..267, 1
—25;R.268,1l. 1 -25; R. 269, 1L 1 - 13.

The jury believed that Leggette was upset as they found him guilty of voluntary

manslaughtér and not murder. R. 263. Voluntary manslaughter is the unlawful killing of a
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human being in the sudden heat of passion resulting from sufficient legal provocation. Id.; State

v. Starnes, 388 S.C. 590, 698 S.E.2d 604 (2010),

The Court of Appeals misapprehended the issue. There was evidence of recent physical
altercations between Leggette and Ingram. There was testimony that Leggette was scared and was
trying to avoid the altercation. He was walking away and was being followed by Ingram and
Tisdale. The fact he had a gun indicated his fear as he knew that Ingram was known to carry a gun.
Leggette believed his life was in danger. The state did not disprove these factors.

The evidence presented at trial ‘was that Leggette fired his gun in self-defense. The state
did not disprove self-defense. The directed ver;iict should have been granted.

A 4

In State v. Dickey , 394 S.C. 491, 716 S.E.2d 97 (2011), the Supreme Court reversed

Dickey’s conviction for voluntary manslaughter/by finding that the defendant shot the victim in
self-defense, and the state failed to disprove the elements of self-defense beyond a rcasonable
doubt. The Court found that for the purposes of determining whether the defendant acted in self-
defense, the defendant has the right to act on appearances, even if his belief is ultimately

mistaken,

THEREFORE, we respectfully ask the Court of Appeals to reconsider its rulings.

Respectfully submitted,

Lot lter Qi

LaNelle Cantey DuRant ~™
Appellate Defender

This 12th day of April, 2012,
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The South Carolina Court of Appealg

The State, Respondent

Dominic Leggette, Appellant.
Appellate Case No. 2010-157506

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
W T OSe— ;

’

Columbia, South Carolina
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CERTIFICATE OF COUNSEL

Counsel for petitioner certifies that the petition for rehearing was made and finally

ruled on by the Court of Appeals on May 29, 2012,

£



QUESTION PRESENTED

Whether the Court of Appeals erred in affirming the trial court in denying Leggette’s
directed verdict motion when the state did not disprove self-defense pursuant to State v. Wiggins.

330 S.C. 538, 500 S.E.2d 489 (1998)?
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STATEMENT OF THE CASE

On November 12, 2008, the Georgetown Counfy Grand Jury indicted Dominic Alexander
Leggette on the charges of murder and assault and battery with intent to kill (ABWIK). On March
29 — April 1, 2010, Leggette proceeded to trial before the Honorable Benjamin H. Culbertson and a
jury. He was represented by Scott Hixson, and the state was represented by Ronald Hazzard. The
jury found Leggette guilty of the lesser charge of voluntary manslaughter and assault and battery of
a high and aggravated nature (ABHAN). Judge Culbertson sentenced Leggette to thirty years on the
voluntary manslaughter and ten years on the ABHAN. R. 274, 1L 15 — 25; R. 275, IL. 1 - 12.
Leggette’s attorney filed a notice of appeal. The Court of Appeals affirmed the conviction and
sentence on March 28, 2012. State v. Leggette, Op. No. 2012-UP-203 (CT. App. filed March 28,
2012. Leggette’s appellate counsel filed a petition for rehearing which was denied on May 29,

2012. This petition for writ of certiorari follows.



ARGUMENT

The Court of Appeals erred in affirming the trial court in denying Leggette’s directed verdict

motion when the state did not disprove self-defense pursuant to State v. Wiggins, 330 S.C. 538, 500

S.E.2d 489 (1998).

Dominic Leggette lived in the Uptown section of Andrews, South Carolina. Al Ingram and
Antonio Tisdale were from the Jones section of Andrews. The two groups did not get along
according to Al Ingram, one of the victims who was shot in the foot during the incident. R. 19, 11. 1
—25:R.70,1. 1-25; R. 71,11. 1 — 3. On August 13, 2008, Al Ingram and Antonio Tisdale went to
hang out with their friends at the regular places including the Super Chic, a clul:; called Blue’s, and
the club Carnell’s which were all in close proximity of each other. R. 66, 11. 1 —25; R. 67, 11. 1 - 25;
R.68,11.1-25;R. 69,11. 1-25.

When Ingram arrived, he saw “words being exchanged between people from his side of
town” and Dominic Leggette. People in Ingram’s group told him Dominic Leggette was right there.
When Leggette saw Ingram, Leggette started walking away towards the Super Chic according to
Ingram’s testimony. R. 71,11 1 —25. At that point, Ingram’s story was that he and Tisdale started
walking towards the Super Chic to buy cigarettes. R. 72 -R. 201.

Ingram’s story was that Leggette was walking in front of them. Suddenly, Leggette turned
and started shooting‘ towards Ingram and Tisdale; Ingram said Leggette fired three or four times.
Ingram was hit in the foot by a bullet that ricocheted off of the ground. Ingram and Tisdale started
running towards their car. R. 76 —R. 79. Tisdale collapsed in front of Blue’s and Carnell’s; he was
shot in the chest. R. 173, 1I. 1 —25. Ingram went back and realized Tisdale was fighting for his life.

R.82-R. 84,
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Dr. Cynthia Anna Shandl, the forensic pathologist, completed the autopsy on the body of
Antonio Tisdale. R. 50, 1. 1 —25; R. 53, 11. 1 — 4. She testified that he died from a gunshot wound to
éle left chest. He also had a blood alcohol Qf 0.106, and had marijuana and nicotine in his system.
R.63,11.1-25.

Dominic Leggette testified that he and Ingram had fought in the past about a year before at
the Take a Break Club concerning Ingram’s treatment of Leggette’s then girlfriend. A bigger fight
ensued between Ingram’s people and Leggette’s people. The “confrontations, jumpings, and
lynchings” went on throughout the neighborhood from then until the incident in August 13, 2008.
Leggette’s group was usually outnumbered, but they “licked their wounds and went on about their
business.” R. 185 —R. 190.

Leggette said that there were two altercations in the few days before the shooting incident.
On Saturday, August 9, 2008(, Leggette and his people were at Take a Break. Leggette and Ingram
got into a physical altercation again concexining a girl. R. 191 —R.331. Then again, on Monday,
August 11, 2008, another incident took place where Ingram said some things to Leggette which
caused Leggette to be fearﬁll of Ingram. Leggette was aware that Ingram had weapons charge when
he was only thirteen. This was common knowledge in the community. R. 195, - R. 195.

Ingram admitted on the witness stand that he served time in DJJ when he was thirteen for
possession of a .22 caliber handgun. He was sixteen at the time of this incident on August 13, 2008.
R.9,1.1-23;R.92,1.1-7.

Leggette testified that on August 13, 2008, his then girlfriend, Rhonda Brown, called him to
bring her his phone charger as she needed to use it. She was at the club, Camell’s. His friend, Ron

Gardner who was visiting from out of town, went with him. Leggette had obtained a gun for



protection, and he showed Gardner the gun on the way. R. 195, 11. 19 -25; R. 196, 11. 1 -25; R. 197
—-R. 199.

When they got to Carnell’s, he saw people from Jones Avenue there so Leggette moved
away. He did not want a confrontation. R. 199, 1I. 15 — 25. However, two people from the Jones
group confronted him, and soon several of the group were around him in a semi-circle. He knew he
was going to be jumped. He called his cousin, Eric Collins, to come get him. He saw Ingram and
Tisdale atrive in their car, so he started walking towards the Super Chic. He heard footsteps running
behind him, and heard some one say: “What’s up now?” When Leggette turned, he saw Ingram’s
hand reaching for something in his waist. Leggette was scared from all that had happened so he
thought Ingrém was reaching for a gun. Leggette then pulled out his gun and started shooting. He
shot two or three times. R. 200, 11. 1 —25; R, 201,‘11. 1-25;R.202,11.1-21. |

Leggette took off running, and left Andrews. He did not know Tisdale died until he was
arrested. R. 202, 11. 22 — 25; R. 203, 11. 1 - 16. Leggette heard that the U.S. Marshal was looking for
him so he called the marshal and turned himself in. R. 203, 1. 17 -25; R. 204, 11. 1 - 21.

Ron Gardner, who testified for the state, said he moved away from Andrews, and returned to
visit on August 13, 2008. He went to visit Leggette. R. 137,11, 10 -25; R. 138, 11. 1 -25; R. 139, 1L.
1 —25. He went with Leggette to take the charger to the girlfriend. Leggette showed him the gun he
had on the way. R. 140, 1. 1 - 25.

When they reached Carnell’s, a “bunch of people just rushed up on us out of nowhere out of
the blue.” Gardner said he was scared. Leggette started running; Tisdale and Ingram started running
after Leggette, and then Gardner heard gunshots. R. 141,11 1 -25; R. 142, 1. 1 - 25; R. 143,11. 1 -

25.

547



548

Gardner saw Tisdale and Ingram run back, and Tisdale collapsed in Gardner’s arms. R. 144,
1I.1-25;R. 145,11. 1 - 25,

Craig Jackson also testified for the state. He was at Carnell’s having some drinks on August
13, 2008. He stepped outside and saw a group of about ten guys all wearing white T-shirts. He
heard one of them say: “That’s Dominic right there!” Ingram and Tisdale took off walking with
Dominic in front of them. Jackson thought there was going to be a fight. R. 160, 1I. 9 —25; R. 161,
1.1-25;R. 162,1. 1 -25; R. 178, 11. 1 - 25.

Jamar Mitchum, brother of Antonéo Tisdale, testified for the state that he was at Blue’s and-
Carnell’s when Antonio was shot. He claimed that he saw Dominic Leggett walk by Blue’s, where
Mitchum was, on his way to meet a girl. Ingram and Tisdale decided at that time to walk to Super
Chic to buy cigarettes. Ingram and Tisdale were walking behind Leggette. R. 150, 1. 1-25; R.
151, 1I. 1 — 25. Mitchum heard shots fired. Then Tisdale came running back down the street, and
told Mitchum that Dominic shot him. R. 152, 11. 1-7.

Steven Brown, investigator with the Fifteenth Solicitor’s Office, testified that Leggette did
not have a concealed weapons permit. R. 159,11, 11 —25; Supp. R. 1,1.. 1 -19.

At the close of the state’s case and again at the close of the defense case, defense counsel
made two motions for a directed verdict. The first motion was based on the insufficiency of the
evidence to prove the charge of murder against Leggette as no evidence of malice aforethought was
admitted. The second motion for a directed verdict was based on the fact that the state did not
disprove self-defense as was required pursuant to State v. Wiggins, 330 S.C. 538, 500 S.E.2d 489

(1998) and State v. Hendrix, 270 S.C. 653, 244 S.E.2d 503 (1978). R. 183, 1. 1 —-25;R. 184, 1. 1 -

24; R, 205, 11. 23 - 25; R. 206, 11. 1 —4.
The judge denied both motions both times. R. 184, 11. 16 —22; R. 206, I.1-4,

~ 8




A defendant is entitled to a directed verdict when the state fails to produce evidence of the
offense charged. State v. Weston, 367 S.C. 279, 625 S.E.2d 641 (2006).

When this Court reviews the denial of a motion for a directed verdict, it views the
evidence in the light most favorable to the non-moving party. State v. Long, 325 S.C. 59, 62,
480 S.E.2d 62, 63 (1997). When ruling on a motion for directed verdict, the trial judge is
concerned with the existence of evidence, not its weight. Id. If there is any direct or substantial
circumstantial evidence which reasonably tends to prove the guilt of the accused or from which
guilt may be fairly and logically deduced, it is the trial court's duty to submit the case to the jury.
Id. In a self defense.case, a directed verdict should be granted if the State fails to provide
sufficient evidence to negate the self-defense claim.

The basic definition of when a person is justified in using deadly force in self-defense is
comprised of four elements: (1) That he was without fault in bringing on the difficulty; (2) That
he actually believed he was in imminent danger of losing his life or of sustaining serious bodily
injury, or he actually was in imminent danger of losing his life or of sustaining serious bodily
injury; (3) If his defense is based on his actual belief of imminent danger, that a reasonable
prudent man of ordinary firmness and courage would have entertained the same belief, or if his
defense is based on his being in actual and imminent danger, that the circumstances were such as
would warrant a man of ordinary prudence, firmness, and courage to strike the fatal blow in
order to save himself from serious bodily harm, or losing his own life; and (4) That he had no

other probable means of avoiding the danger of losing his own life or sustaining serious bodily

injury than to act as he did in the particular instance. State v. Hendrix, 270 S.C. 653, 657-58,

244 S.E.2d 503, 505-06 (1978).
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The State is required to disprove self-defense beyond a reasonable doubt when the issue
is raised by the defendant. State v. Wiggins, 330 S.C. 538, 544, 500 S.E.2d 489, 492-493 (1998).

Murder is statutorily defined as the killing of any person with malice aforethought, either
express or implied. S.C. Code Ann. Section 16-3-10 (2003); In the Interest of Tracy B., 391 8.C.
51, 704 S.E.2d 71 (Ct. App. 2010). Malice is the wrongful intent to injure another and indicates a
wicked or depraved spirit intent on doing wrong. Id.

No evidence was presented that Leggette went to the club intended on harming anyone.
The state’s witness, Gardner, testified that Leggette received the call from his girlfriend to bring
her the charger. R. 140, 11. 1 — 12. When Leggette arrived at the club, he tried to leave as soon as
he saw the group of people from Jones town. Leggette and Gardner testified that they were
scared. Leggette was walking away and then running when Ingram and Tisdale started to pursue
him. There was evidence of prior and recent physical altercations between Ingram and Leggette.
Leggette knew Ingram had possessed a gun in the past. Leggette bought his own gun for
protection. Leggette believed Ingram was about to pull a gun from his waistband when Leggette
fired. Leggette believed his life was in danger. He testified that he knew he was about to be
attacked that night at the club, and that was why he tried to leave.

Leggette addressed the court at sentencing, and said that he was sorry for what had
happened but he was “scared to the point that he had to defend himself.” He said it was at the
point where he thought his family would have been burying him. R. 266, 1l. 12 — 25; R. 267, 11. 1
-25;R.268,1.1-25; R. 269, 11. 1 — 13.

The jury believed that Leggette acted without malice as they found him guilty of

voluntary manslaughter and not murder. R. 263. Voluntary manslaughter is the unlawful killing
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of a human being in the sudden heat of passion resulting from sufficient legal provocatio;l. Id.;
State v. Starnes, 388 S.C. 590, 698 S.E.2d 604 (2010).

The jury struggled with the issue of guilt as seen from the numerous questions they
asked, and the testimony they asked to hear again. They asked f(;r the charges on voluntary
manslaughter and self-defense again. At one point, the jury said they were at an impasse. The
judge gave then an Allen charge and sent them back to deliberate more. Supp. R. 42, 1. 1-25; R.
261 —R. 262.

The Court of Appeals affirmed the trial court by holding that the appellate court views the
evidence in the light most favorable to the state when reviewing a directed verdict motion. The
C<01u't also held that a trial court properly refused to direct a verdict in defendant’s favor based on
self —defense when the evidence of self-defense was not conclusive but raised questions for the jury;
ax;d unless it can be said as a mafter of law that self-defense was established, it is not error for the
trial court to submit the case to the jury.

It is respectfully submitted that the Court of Appeals misapprehended the issue. There was
evidence of recent physical altercations between Leggette and Ingram. There was testimony that
Leggette was scared and was trying to avoid the altercation. He was walking away and was being
followed by Ingram and Tisdale. The fact he had a gun indicated his fear as he knew that Ingram
was known to carry a gun. Leggette believed his life was in danger.

The evidence presented at trial was that Leggette fired his gun in self-defense. The state
did not disprove self-defense. The directed verdict should have been grantéd.

In State v. Dickey , 394 S.C. 491, 716 S.E.2d 97 (2011),‘the Supreme Court reversed
Dickey’s conviction for voluntary manslaughter by finding that the defendant shot the victim in
self-defense, and the state failed to disprove the elements of self-defense beyond a reasonable

11

551



552

doubt. The Court found that for the purposes of determining whether the defendant acted in self-
defense, the defendant has the right to act on appearances, even if his belief is ultimately

mistaken.

12
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CONCLUSION

Based on the above, certiorari should be granted, and the case remanded for a directed

verdict, and the convictions and sentences should be reversed.

Respectfully submitted,

Lo WloTS

Appellate Defender
ATTORNEY FOR PETITIONER

This 29th day of August, 2012
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STATEMENT OF QUESTIONS PRESENTED

L. The trial court properly denied Petitioner’s motion for a directed
verdict because the State presented ample evidence the shooting was not

in self-defense.
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STATEMENT OF THE CASE

The State agrees with Petitioner’s procedural Statement of the Case.




ARGUMENT
L The trial court properly denied Petitioner’s motion for a
directed verdict because the State presented ample evidence

the shooting was not in self-defense.

The Court of Appeals correctly found the trial court did not err in denying
Petitioner’s motion for a directed verdict on the issue of self-defense. Petitioner contends
the State failed to present any evidence to disprove the shooting was in self-defense. The
testimony of the State’s witnesses, when taken in the light most favorable to the State,
provided ample evidence to disprove self-defense. Because it cannot be said as a matter
of law that self-defense was established, it was not error for the trial court to submit the
case to the jury.

Petitioner maintains under State v. Wiggins, 330 S.C. 538, 544, 500 S.E.2d 489,
492-493 (1998) he'was entitled to a dirgcted verdiét of acquittal based on his acting in
self-defense. The State is required to disprove self-defense, once raised by the defendant,
beyond a reasonable doubt. Id. When ruling on a motion for a directed verdict, the trial
judge is concerned with the existence, and not the weight, of the evidence. See State v.
Long, 325 S.C. 59, 62, 480 S.E.2d 62, 63 (1997). When the appellate court reviews the
denial of a motion for a directed verdict, it views the evidence in the light most favorable
to the State, and if there is any direct or substantial circumstantial evidence which
reasonably tends to prove the guilt of the accused or from which guilt may be fairly and
logically deduced, refusal by the trial judge to direct a verdict is not error. See Id.

Additionally, unless it can be said as a matter of law that self-defense was

established, it was not error for the trial court to submit the case to the jury. State v.

Strickland, 389 S.C. 210, 214, 697 S.E.2d 681, 683 (Ct. App. 2010), cert. denied (Apr. 7,

3
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2011); see also, State v. Hendrix, 270 S.C. 653, 657, 244 S.E.2d 503, 505 (1978)
(“[Ulnless it can be said as a matter of law that self-defense was established, it was not
error to submit the case to the jury.”). If the State provides evidence sufficient to negate

a defendant’s claim of self-defense, a motion for directed verdict should be denied.

Strickland, 389 S.C. at 214, 697 S.E.2d at 683.
To establish self-defense, four elements must be present:

(1) the defendant must be without fault in bringing on the
difficulty; (2) the defendant must have been in actual
imminent danger of losing his life or sustaining serious
bodily injury, or he must have actually believed he was in
imminent danger of losing his life or sustaining serious
bodily injury; (3) if his defense is based upon his belief of
imminent danger, a reasonably prudent man of ordinary
firmness and courage would have entertained the same
belief, if the defendant was actually in imminent danger,
the circumstances were such as would warrant a man of
ordinary prudence, firmness and courage to strike the fatal
blow in order to save himself from serious bodily harm or
losing his own life; and (4) the defendant had no other

probable means of avoiding the danger of losing his own

life or sustaining serious bodily injury than to act as he did

in the particular instance.
Id. at 214-15, 697 S.E.2d at 683-84 (citing Hendrix, 270 S.C. at 657-58, 244 S.E.2d at
505-06).

Al Ingram, one of the victims in this case, testified he was at a nightclub with
Antonio Tisdale, the deceased victim. (T.196-197; R. 70-71). The two left the nightc.:lub,
but returned a short time later. When they returned several people were ex;:hanging
words with Petitioner. (T.197-198; R. 71-72). Ingram explained Petitioner was from a
different part of town and people from Ingram’s neighborhood typically do not get along

with people from Petitioner’s neighborhood. (T.197-198; R.71-72).




Ingram testified he did not speak to Petitioner during the exchange or as Petitioner
left. He also stated about a year prior to this incident he was involved in a fight with
Petitioner but only because Petitioner was helping others that Ingram had a dispute with
at the time. (T.198; 200; R. 72-74). He stated no weapons were involved in the prior
dispute and everyone went home when it was over. (T.199; R. 73). Ingram testified he
and Petitioner had no fights, and they did not exchange threats prior to the incident in
which Petitioner shot [ngram. (T.19?; R. 73).

Petitioner walked away from the group and headed towards the Super Chic
convenience store. Ingram and Tisdale headed in the same direction a couple minutes
later to purchase cigarettes. (T.200-201; 222; R. 74-75; 96). Ingram testified at the time
of the incident, Petitioner was walking 10 to 15 feet in front of them. (T.206; R. 80).
According to Ingram, Petitioner tied something over his face like he was trying to hide
his face, then reached in his waistband and pt'xll.ed out a gun. Ingram testified Petitioner
turned around and “just started firing the gun maybe three to four times.” (T.203-204; R.
77-78). Ingram testified neither he nor Tisdale had any kind of weapon. He also testified
they were not within striking or punching distance of Petitioner. (T.206; R. 80). Craig
Jackson, an observer, also testified neither Ingram nor Tisdale had any kind of weapon or
did anything to provoke the shooting by Petitioner. (T.298-304; R. 166-172).
Investigator Thacker, who helped process the crimé scene, indicated the evidence could
be consistent with an ambush style killing. (T.173; R. 47).

' Ingram was shot in the ankle and Tisdale was shot in the chest. Tisdale died as a
result of the gunshot to his chest. When Officer Cumbee arrived on scene, numerous

witnesses told him Petitioner shot Tisdale. (T.140; R. 14). Later Ingram identified
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Petitioner in a photo-lineup as the person who shot him and Tisdale. (T.214-215; R. 88-
89). Finally, Petitioner fled the area and was not taken into custody until nearly a month
after the shooting when he was found near the North Carolina line by U.S. Marshals,
(T.249-250; R. 123-124).

The evidence presented through the testimony of Ingram, indicates Petitioner was
not entitled to a directed verdict as to self-defense because the State produced evidence to
show Petitioner was at fault in brining on the difficulty and had other means of avoiding
any possible danger. Further, the inferences from Ingram’s testimony indicate Petitioner
had no reasonable basis. to believe he was in imminent danger.

Petitioner was walking 10-15 feet ahead of Ingram and Tisdale. Neither Ingram
nor Tisdale were armed with any kind of weapon, and neither was within striking
distance of Petitioner. Petitioner attempted to disguise himself, drew a weapon, turned
around, and fired. The actions, according to the testimony presented by the State, were
entirely unprovoked. Ingram never spoke to Petitioner that night, was not involved in a
fight with Petitioner the night of the shooting, and never threatened Petitioner prior to the
shooting. As a result, there is evidence in the record sufficient to demonstrate Petitioner
was not without fault in bringing on the difficulty.

Additionally, Petitioner had other means to avoid danger. Ingram and Tisdale
were not armed and neither gave any indication of hostility towards Petitioner. Petitioner
was at least 10-15 feet ahead of them and could have continued in the same direction he
was headed. If Petitioner had a reason to be fearful, he could have retreated to the Super
Chic and been in a public place in which he could seek refuge and assistance. Instead, he

covered his face and began firing at an unarmed Ingram and Tisdale. As a result, there is




evidence in the record sufficient to demonstrate Petitioner had other probable means of
avoiding the danger of losing his own life or sustaining serious bodily injury than to act
as he did in the particular instance.

The testimony by Ingram and the officers created a jury question regarding
whether Petitioner was at fault in bringing on the difficulty and had the ability to retreat
to avoid any perceived danger. The State provided evidence sufficient to negate
Petitioner’s claimlof self-defense, and, as a result, the trial court properly denied the
motion for directed verdict. The Court of Appeals, therefore, properly affirmed the

decision of the trial court and this Court should deny the Petition for Writ of Certiorari.
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CONCLUSION
For all of the foregoing reasons, it is respectfully submitted that this Court should
deny the Petition for Writ of Certiorari to the Court of Appeals.
Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.

Assistant Attorney General
S.C. Bar No. 15608

BY: A)

William M. Bk

,Jr.

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT

October 29, 2012
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)

20.

Revised 3/2003

STATEOFSOUTHCAROLINA )
) VERIFICATION

County of ( )J:QQQM )
_, being duly sworn

I’ » 3 4 ’ .
upon my oath, depose ﬁsaydmtlhawmbm’bedto the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or

correcting the conviction and sentence attacked in this application; and that the matters and

allegations theroin set forth are true. o
_Mumﬁb A

SWORN to oribed beforemethis | S
day of
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(= &4

. Notary Public ,-' byt
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" H0IS-CP- 22~ 80 S

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
" IN SUPPORT THEREOF

I’.__;\mm..uﬁh_é __»hereby apply for leave to

proceed in this action withiout prepayment of fees or costs or security therefor. In support of my
application I declare under penaity of perjury that the following facts are true:

(§)} Imtheapphcantmthmacttonandlbdlevalamenhﬂedtoredress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
VS N PUPY cxaite
¥ Applicant
SWO orammledjto and subscribed _areoﬁgma
- e * Wm,\

No!aty Publio ’é{

"
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) OF THE FIFTEENTH JUDICIAL CIRCUIT
)
Dominic A. Leggette, ) Case No.: 2015-CP-22-00521
S.C.D.C. No. 340047, )
' )
Applicant, )
) RETURN
v. )
)
State of South Carolina, )
)
Respondent. )
)

In response to the post-conviction relief application filed May 21, 2015 the Respondent

would show this Court:
L

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to the Georgetown County Clerk of Court’s orders of commitment. The Georgetown
County Grand Jury indicted the Applicant at the November 2008 term of General Sessions for
assault and battery with the intent to kill (2008-GS-22-00945) and murder (2008-GS-22-00944).
Ronald Hazzard, Esquire represented the Applicant. i

Applicant proceeded to a jury trial on March 29, 2010 and was found guilty. On April 1,
2010, the Honorable Benjamin H. Culbertson sentenced the Applicant to ten (10) years’
imprisonment for a lesser included offense of assault and battery of high and aggravated nature
(ABHAN) and thirty (30) years’ imprisonment for a lesser included offense of voluntary
manslaughter, to be served concurrently.

A notice of appeal was filed at the South Carolina Court of Appeals on April 12, 2010 by

Ronald Hazzard, Esquire. A notice of appeal was also filed by fifteenth circuit solicitor on April

—




12, 2010. On March 28, 2012, the Court of Appeals affirmed the conﬁcﬁon. State v. Alexander
Dominic Leggette, Op. No. 2012-212381 (S.C. Ct. App. filed April 12, 2010). Appellate defense
petitioned for rehearing on April 12, 2012, and it was denied. Applicant appealed to the Supreme
Court, which declined to grant the petition for writ of certiorari on May 7, 2014. The Remittitur
was sent on May 15, 2014.

IL

In his application for post-conviction relief, the Applicant alleges he is being held in
custody unlawfully for the following reasons:

1. Ineffective assistance of counsel.

a. I will amend to the issues raise in question 10 in support of
question 11; after the court appoint counsel.”

2. Violation of due process.

a. “Constitutional and statutory violation.”

Respondent denies Applicant is entitled to relief on any of these claims, and demands
strict proof thereof. Any claims not specifically enumerated in the application or amendments
thereto will be opposed by Respondent at the evidentiary hearing. All amendments should be
made well in advance of hearing and should be filed in compliance with Rule 11, SCRCP.

Attached to this return and incorporated herein are the records of the Georgetown County
Clerk of Court regarding the subject convictions, Applicant's records from the South Carolina
Department of Corrections, and the trial transcript. Any records not attached will be forwarded
upon receipt. Rgspondent reserves the right to amend this return upon receipt of any relevant
materials.

III.

The Respondent asserts the Applicant’s allegation that his attorney was ineffective is

Page 2 of 5
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without merit. The Respondent asserts the Applicant’s attorney rendered effective assistance
well within the standard of “reasonableness within professional norms” for a defense attorney.

Where ineffective assistance of counsel is alleged as'a ground for relief, the Applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,
442,334 S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume counsel
“rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.” Strickiand, 466 U.S. at 690, 104 S. Ct. atl 2066. The Applicant must
overcome this presumption in order to receive relief, See Cherry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney
performance is measured by its “teasonablepess under prevailing professional norms.” Cherry v.
State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at
2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
reasonable probability is a probability sufficient to undermine confidence in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

1
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Washingion, 466 U.S. 668, 104 S. Ct. 2052 (1984)).

The Respondent submits the Applicant cannot satisfy either requirement of the Strickland
v. Washington test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that cannot be conclusively refuted by the record. The Respondent requests an
evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305
S.E.2d 247, 248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).

Iv.

Applicant also alleges due process violations. These allegations appear to be merely
recitations of his grounds for ineffective assistance of counsel. Therefore, Respondent submits
these allegations are without merit and incorporates its response in Part III, supra.

In the event Applicant alleges independent claims of due process violations, Respondent
submits such claims are likewise without merit. A due process violation only occurs “when a
defendant in a criminal trial is denied the fundamental fairness essential to the concept of
justice.” State v. Hornsby, 326 S.C. 121, 129, 484 S.E.2d 869, 873 (1997) (citing 21 Am.Jur.2d,
Criminal Law § 640 (1981)). Respondent submits the record fully demonstrates Applicant’s trial
procedures fully complied with the requirements of due process. Accordingly, Respondent
submits this allegation should be dismissed pursuant to Rule 12(b)(6), SCRCP.

V.

The Respondent denies each allegation not expressly admitted, qualified, or explained.

i

Remainder of page intentionally left blank.

Page 4 of 5



578

WHEREFORE, having made its Return, the Respondent requests that a hearing be held

VL

and counsel appointed to represent the Applicant.

27/4 25,2016

By:

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

JESSICA KINARD
Assistant Attorney General

ORNEYS FORRESPONDENT
Office Box 11549

Columbia, South Carolina 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) -
g 2015-CP-22-00521
DOMINIC A. LEGGETTE, #340047 ))
Applicant, g
vs ; AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, g
Respondent. §

1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that
this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Steven W. Fowler, Esquire
1019 Highway 17 South #222
North Myrtle Beach, SC 29582

DATED this 23*P day February, 2016.

z %‘? £
Notma Bigbee, Legal Assjspant

For Respondent
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State of South Carolina ) Court of Common Pleas
) 2015-CpP-22-00521
County of Georgetown )

Dominic A. Leggette

Vs. Transcript of Record

State of South Carolina

May 9th, 2016
Conway, South Carolina

BEFORE:

Honorable Paul M. Burch, Judge.

APPEARANCES:
Steven W. Fowler, Esq.
Attorney for the Applicant

Jessica E. Kinard, Esgqg.
Attorney for the State

Teresa J. F. Bautz, RPR
Official Court Reporter
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WITNESS

Dominic A. Leggette
Mr. Fowler
Ms. Kinard

Ronald W. Hazzard
Ms. Kinard

‘Mr. Fowler

I NDEX

DIR

EXHIBTITS

NO. DESCRIPTION

’

No exhibits submitted.

Exhibits retained by Clerk of Court.
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(The hearing commenced at approximately

11:09 a.m.)

MS. KINARD: Leggette. '

THE COURT: Good morning.

THE APPLICANT: Good morning, sir.

THE COURT: All right.

MS. KINARD: Thank you, Your Honor, may it please
the Court. This is the matter of Dominic A. Leggette
versus the State of South Carolina, Case No.
2015-CP-22-00521. Just to clarify, this is a
Georgetown County case being heard ﬁere in Conway.

The Applicant filed his application for
post-conviction relief on May 21st, 2015. He's
currently incarcerated by orders of the Georgetown
County Clerk gf Court. The Georgetown County Grand
Jury indicted him at the November 2008 term for assault
and battery with intent to kill and murder. He was
represented by Mr. Ronald Hazzard.

They proceeded to a jury trial on March 29th,
2010. He was found guilty on April 1st, 2010. The
Honorable Benjamin Culbertson sentenced him to ten
years imprisonment for the lesser included offense of
assault and battery of a high and aggravated nature,
and 30 years for a lesser included offense of voluntary

manslaughter to be served concurrently.
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Mr. Hazzard filed a notice of appeal with the
South Carolina Court of Appeals on April 12th, 2010. A
notice of appeal was also filed by the Fifteenth
Circuit Solicitor on April 12th, 2010. On March 28th,
2012 the Court of Appeals affirmed his conviction.

Appellate defense petitioned for rehearing on
April 12th, 2012, and it was denied. After he further
appealed to the Supreme Court which declined to grant
his petition for writ of certiorari on May 7th, 2014, a
remittitur was returned on‘May 15th, 2014.

The basic allegations are ineffective assistance
of cgunsel and constitutional statutory violations.

The State is present and réady to proceed, the
Applicant is present and represented by Steve Fowler.

THE COURT: Mr. Fowler?

. MR. FOWLER: Your Honor, I'wve spoken with my
client, and he is acceptable with his Georgetown County
case being heard here in Conway. I've also explained
to him to the best of my knowledge of his rights, we've
explained to him the issues of this being timed served
or not credited as time served as we go forward today.

And I have spoken with him very thoroughly, I
think, in my opinion. 1I've spoken with him again this
morning, we've gone over our case. And I would like to

call him at this time as our first witness.
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 5

THE COURT: All right.

MR. FOWLER: I would like to call Mr. Dominic
Alexander Leggette to the stand, please.

THE COURT: Come around and be sworn, please.

DOMINIC A. LEGGETTE, after being duly sworn,
testified as follows:

THE CLERK: Have a seat, and state your name.

THE APPLICANT: Dominic Leggette.

DIRECT EXAMINATION

BY MR. FOWLER:

Q Please spell your name, spell your name for the
Court, please.

A D-0-M-I-N-I-C, L-E-G-G-E-T-T-E.

Q Mr. Leggette, you were the subject of a trial in
Georgetown County on March 29th through April 1lst,
2010; is that correct?

A Yes.

Q Okay. And you and I have spoken about this PCR

hearing; is that correct?

A Yes.

0 Okay. Now, what is your current sentence in SCDC?
A 30 years ran concurrently with ten years.

Q Okay. And what are you -- what were you charged

with initially?

A Murder and assault and battery, attempt to kill.
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 6

0 What did you -- what were you found by the Court
to be guilty of?

A Voluntary manslaughter and assault and battery
high and aggravated nature.

Q And that's where the 30 years and ten concurrent

is coming from?

A Yes, sir.

Q Is that correct?

A Yes, sir. '

Q ‘ Okay. Now, in your conversations with me you

stated that there were amended stipulations that did

not meet murder; is that correct?

A Yes, sir.
Q Okay. Can you explain that to the Court?
A i didn'£ murder -- murder and voluntary
2 .
manslaughter are two different -- they are two

different things. But they are basically like on the

same -- like on the same acts. Murder, when you murder

someone, it's like you're going with malice and you're
like --

MS. KINARD: Your Honor, I'm going to object to
this legal testimony by the Applicant.

MR. FOWLER: Your Honor, he's explaining how he
was described and his understanding what of he was

charged with and his own charges. He's explaining to
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 7

the Court what his understanding of what he was
sentenced to, Your Honor.

THE COURT: Well, don't -- in this proceeding you
don't need to explain to me what the law is. Now, if
you feel that there was ineffective assistance of
counsel becaﬁse of a misunderstanding of the law or
whatever, then you could go into that. But you don't
have to —-- Well, counsel, I guess the best way to
handle it is if you will redirect the question, so
that's sustained.

MR. FOWLER: 1I'll rephrase it, Your Honor.

THE COURT: Okay.

0 Did your attorney go over with you what you were

Being charged with at that trial of March through April

of 20107
A Yes, sir.
Q- Okay. And you felt like he explained to you what

you were being charged with initially; correct?
A Yes, sir. .
Q But you're also saying that you felt after the
fact that you found out there were some stipulations
that were not coercive with what you were charged --

what you were found guilty of; correct?

A Yes, sir.

Q Okay. Now, I'm not asking you for a legal
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 8

definition as we discussed earlier, but what I am
asking you is on your subsequent research, did you find
out that there were some discrepancies of what you
attorney told you you were being charged with or what
you were found guilty of?

A Yes. I felt there -- I felt that there was some
discrepancies between what I was charged with initially
and what the jury charged me of.

Q Okay. So you did feel like there was a change
there from what you were charged with and what the jury
came back with?

A Yes, sir.

0 And you've stated to me, I think, that you -- that
the voluntary manslaughter did not warrant the number

of years that you got; correct?

A Yes, sir.
Q Why do you say that?
A Currently I'm incarcerated at SCDC. I have been

in SCDC about eight years now, about six years now, not
counting the county time. And I have been in just
about every level three in SCDC. And in my researching
cases and meeting other people through SCDC, I am the
only person that I have ran across that got that much
time.

And individuals, different persons have actually
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 9

went to trial, but none of them have exceeded or
reached 30 years.

Q So you felt like what you were convicted of does
not warrant the 30 years; correct?

A Yes, sir.

Q Okay, very good. Did your attorney go over that
with you in terms of why you received 30 years as

opposed to some other sentence for involuntary

manslaughter?
A No, sir.
Q Okay. So you basically had to do that research on

your own,; correct?

A Yes, sir.

Q Okay. Now, when we've discussed this, we've
discussed it several times, you said that even after
the jury trial of March to April 2010, you went back
and you found some things out. You dug into it, I
think was your words, you dug into it and found some
additional information that you were -- have problems

with; correct?

A Yes, sir.
Q What are some of those issues -- and we'll go over
in order, I guess, of our discussion -- but what are

some of those issues that you feel caused an

ineffective assistance of counsel in this matter?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 10
A Okay. I feel like counsel was ineffective, was
not -- by not putting a character witness on the stand.

Because a character witness would have told the Courts
and would have proved to the Courts that law
enforcement was creating perjury when they were on the
stand, because there were altercations that were going
on since 2006.

And if police are called, they have to have
dispatch records, which I have been trying to get, but
it's been hard. They have to have dispatch records
when the police are called. And I know that they have
to save these things, so I feel 1like that right there
was a ground for ineffective assistance of counsel.

Q So you, just to repeat, you hit it there at the
end, you felt that was a ground for ineffective

assistance of counsel?

A Yes, sir.
Q Okay.
A I also believe that counsel was ineffective

because the State made it seem like it was an ambush
killing. All of the witnesses, all of the State's
witnesses -~ because I wasn't the only defense

witness -- all of the State's witnesses describe me as
leaving the scene with the two victims coming behind

me.
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 11

Now, with them, with the two victims coming behind
me, me leaving the scene, how could I ambush kill them?
0 So when you say you were leaving -- so your
attorney basically did not go into that in the trial,
or how does that relate to the ineffective assistance
of counsel?

A He went into it. But I feel like he failed to ask
the paleontologist like her -- her, what's the right
word, proximity of like where the shot took place, like
how close were we, how close. Because the State did
it, they asked somebody how close, and that's when the
ambush came out, they tried to make it seem like it was
an ambush.

Q So basically what I'm getting from you is you're
trade the State tried to portray it as an ambush
killing, but it was also you were running away from the

scene; correct?

A Correct.

Q So there was a discrepancy there; right?

A Yes, sir.

Q Did your attorney go into that discrepancy in the

trial or not, or how was he deficient in portraying
those issues? You said it was an ambush -- you were
being -- the State was saying you were ambush killer,

but then on the other hand, there's also evidence
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 12

potentially that you were running away from the scene.

So was that going into a trial, in your opinion, well

enough?

A \No, it wasn't. ’

Q Why not?

A - Because you can -- when you -- you speaking of --

I'm speaking of self-defense, that's what I plead, I
went for self-defense. For the State to arise ambush
killing, an ambush -- I'll credit myself, I'm not the
smartest man in the world, but I know that an ambush is
like to lie and wait for someone. And had -- none of
the State witnesses proved that I tried to try lie and
wait. All of them said that I was leaving. That's why
I'm like -- I was like, how can you lie and -- to lie
and wait, that didn't compliment what we were standing
on.

Q So you felt like there was a discrepancy in terms
of being portrayed as an ambush killer and perhaps
getting sentenced for that; whereas opposed to all the
Sfate's witnesses, you said, said you were running

away; correct?

A Yes, sir.
Q Very good. You've mentioned a couple things in
this ineffective assistance of counsel. What else do

you have that you think is relevant here?
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 13

A Counsel was ineffective by not calling Sheron
Magee to the stand.

0] Okay. And let's start going into our
conversations and kind of going through some of this.
You said Sheron, who is Sheron Magee?

A Sheron Magee is a —-- he's a member of the west
side, west side, Jones Avenue approximate -- he from
the other side of town, he from the West Andrews end of
town, Jones Avenue end of town. J

Q But now, how does he relate to this case; was he a

State's witness, or was he a defense witness or how

is —--

A He was originally a State's witness.

Q Okay.

A But his statement was so damaging that the State

did not use him.
Q Okay. Did your attorney go into that, him being a
State witness and then eventually not being called by

the State in court, or how did that go?

A Not that I recall.
Q Okay. So you're saying that Sheron Magee said
that -- had statements that were potentially helpful to

you; correct?
A Sheron Magee in his statement that -- in his

statement that the lawyer showed me, he said that he
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER . 14

knew of Al Ingram and --

MS. KINARD: Objection, hearsay.

Q Is that in the transcript?

A It's in the transcript -- no, it's not in the
transcript.

Q Okay.

MR. FOWLER: I apologize, Your Honor, I'm sorry.
THE COURT: All right.

Q But yoﬁ‘re‘saying Sheron Magee was a potentially

helpful witness to you; correct? .

A Yes.

Q Was he ever interviewed by your attorney?

A Not that I know.

Q Was there ever a statement given to you -- Qou
indicated that he was a -- he had a statement or
something out there. Did you ever get a copy of that
statement?

A No, sir.

Q Okay. But did -- based on your knowledge, he gave

a statement to the State; correct?

A Yes, sir.

Q So you never received a document stating what the
substance of his statement was; cor?ect?

A Yes, sir.

Q You never saw that; right?

593




594

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 15

A Yes.

0 And also, he was not called at trial as a witness
for you by your counsel; correct? -~

A Yes, sir.

Q And you felt like he had a -- he could have been
very helpful to you in this matter?

A Yes, sir. =

o] And just to clarify, once more, how\—— generally

how do you feel like he could have been helpful to you?

A Okay.
Q He had a statement that would --
A He had a statement, his statement was so damaging

that the State didn't use him. So.I automatically feel
as 1if -- if 'the State didn't use him and I'm on trial,
then that's damaging.

0 So you felt -- not to put -- but you felt that was
a card that could have been played in your favor that

was not played; correct?

A Correct. And, to be honest, I really -- exXcuse
me. I'm having a little difficulty here because --
excuse me, Your Honor. I'm having a little difficulty,

Your Honor, because as of currently I do not have my
entire Rule 5. I have asked for it. He has a copy of

it right there. 2And I have not had my entire Rule 5.

Q Well --
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DOMINIC A. LEGGETTE-DIRECT BY MR. FOWLER 16

A And that right there would, if I had my entire
Rule 5, the statement would have been induced into
that.

MR. FOWLER: Well, let -- I know you addressed the
judge, but may I continue my line of questioning, Your
Honor?

THE COURT: Sure.

MR. FOWLER: Okay.

Q Let's go into that. You're basically going on
your own knowledge of what Sheron Magee could have
told; correct?

A . Yes, sir.

Q All right.

MR. FOWLER: May I approach the witness, Your
Honor?

THE COURT: Yes.

Q You provided this to me earlier; correct?
A Yes, sir.

Q Okay. What is that?

A This is a legal envelope from the public

defender's of Horry County.

0 Okay. And what's the date on it received?
A Date received, August 12th, 2014.
0 Okay. Now, what -- and let me show this to

opposing counsel. Okay. Now, you're saying this
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document was the first time you saw your discovery?
A No, it wasn't the first time I saw my discovery.

But as of currently, I still don't have my entire Rule

5.
0 Okay. So let's get this straight and let's be
clear on this. Did you request from your attorney your

full Rule 5 by the time of the trial in March, starting
in March 201072

A Yes, sir.

Q Okay. So before trial you asked ﬁor your complete
Rule 5 discovery; correct?

A Yes, sir.

Q Did you receive by March 29th, 2010, your complete
Rule 5 discovery?

A No, sir.

Q Okay. Well, why did your attorney allow you to go
forward with that trial or without you receiving your
complete discovery? Why did you go --

A He probably felt -- really, he probably felt

like -- he probably felt confident that we would win

because self-defense was established.

Q Did you ask your attorney before March of 2010 for
the -- I might have asked this before, and I
apologize -- but you asked before the trial, but you

did not receive it?
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A Yes.

Q And you felt -- how did you feel not having your
discovery and yet going to trial in March of 2010 on
this matter, why did you do that?

A It was hard. It was hard. But I had done spent
1% months in the county. I was -—- I was tired, I had
just had a baby, my daughter was two. And I was really
ready to go home.

Q So the discovery, you basically put your hopes in
your attorney saying that he knew what he was talking
about; correct?

A Yes. Yes, sir.

Q All right. Now, going back to this August 12th,
2014 addressed to you, you were still asking for your
discovery by August of 2014; correct?

A Yes, sir.

Q Have you to this day received your full discovery

packet from your attorney?

A No, sir.
Q In your own words, why have you not received your
own -- why have you not received that information from

your attorney?
A Currently, to be honest, I really don't know. I
don't want to just openly lie. I remember him telling

me something that he didn't have it. In that paper --
/
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in the paperwork that I gave you, it's a letterhead in
the front of it.
0 All right.
A It's a letterhead in the front of it, and it
states, I don't have it, I had to get it out of
records, or something of that nature.

MR. FOWLER: May I approach the witness, Your
Honor?

THE COURT: Yes, sir.

Q Is this the document you're referring to?

A Yes, sir.

Q Okay. And what's the date of that letter?

A August 11, 2014.

o Okay. And basically what does the letter say?

A It says, Dear Mr. Leggette, This office is a
recipient of your letter to Mr. Hazzard. Enclosed
please find paperwork from YOur case. This is not the
full discovery. I am waiting to be pulled from the
records department due to its age. Once I receive the

entire file, I will send you a copy of discovery in

full.

Q Okay. And who is it signed by?
A Joey E. Deboche.

Q Okay. And what's his title?

A Paralegal.
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0 With the -- and this is the fifteenth?
A The Fifteenth Circuit Public Defender's office.
Q Okay. So by still in August of 2014 you were

asking for your full discovery file; correct?
(

A Yes, sir.
Q And you were still being told in August of 2014
that you did not get your full discovery file; right?

A ' Yes, sir.

Q Well, now it's May 2016. Has the public

defender's office of Horry County and the Fifteenth

Circuit provided you your full discovery?

A No, sirr

Q Okay. So you still don't know what's in that full

packet of disqovery; is that correct?

A Yes, sir.

Q Okay. Do you think it's important to have your
diséovery before you go to trial or before you go to
any of these mattersé

A Yes, sir. 1It's entirely important.

Q And you have still continued your best efforts to
try to get that discovery; correct?

Av Yes, sir.

0 Okay. Do you feel like that was a deficiency of
your attorney not having the full discovery before the

March 2010 trial?
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A Yes, sir.
o] Okay. And do you still feel like it's a

deficiency that as of May 2016, according to you, you
don't have the full file?

A Most definitely, sir.

Q Okay. Let'; talk a little bit about the trial
starting in March of 2010. You indicated to me that
there was a -- well, you stated to me there was a
discrepancy in the jury, correct, in terms that the
jury, there was somebody on the jury that knew somebody

in the audience; is that correct?

A Yes, sir.
Q Okay. Tell me a little bit about that situation.
A I think the jury was starting to deliberate. And

they came off of break, and one of the jurors so
happened to look behind the prosecution table. And all
of a sudden today, out of all the days that we have
been in trial, he spotted the victim -- the deceased
victim's father, which he been there from the
beginning. f

He said the deceased victim's father is a coworker
of his and.that he would like to be excused from the
trial.\ And I was -- I was saying -- I was saying at

that time and I say at this time, I feel that that ¢

wasn't right. They moved to seat the alternate, but it
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wasn't right because the jury was already pushing their

views off on other jury members. And I don't have the

\
abil