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• 

STATE OF SOUTH CAROLINA 

COUNTY OF FLORENCE 

) IN THE COURT OF COMMON PLEAS 
) TWELFTH JUDICIAL CIRCUIT 
) CIA NO. 2015-CP-21-2451 

Estate of Artrell Davis, by and through her ) 
Personal Representatives Lynette Gibbs ) 
and Jerome Davis, ) 

Plaintiff, 

vs. 

Elroy Jackson and Michael Laverne 
Marks, Jr., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER DENYING MOTION TO 
SET ASIDE JUDGMENT 

This matter comes before me in my capacity as Special Referee for Florence County 

having been appointed pursuant to the Order issued August 1, 2016 for the purpose of 

holding a damages hearing and determining the damages for a default judgment entered 

against Defendant Elroy Jackson. A hearing on damages was scheduled before me and 

occurred on December 13, 2016. Plaintiffs and counsel for plaintiffs appeared at the 

hearing. No one appeared on behalf of the defendants. Based upon the evidence 

presented at the hearing, the undersigned executed a judgment against Defendant Elroy 

Jackson on March 7, 2017. 

Defendant, Elroy Jackson, by and through his counsel, has now filed a Motion to Set 

Aside the Judgment in this matter. The motion indicates that it is made pursuant to Rules 

55(c) and 60(b) of the South Carolina Rules of Civil Procedure. After due notice, a 
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hearing was held on this motion on April 25, 2019. 

While a reading of the Motion to Set Aside the Judgment does not make the basis of 

the motion completely clear, counsel for Mr. Jackson clarified that very well at the hearing. 

The motion is based upon the contention that Mr. Jackson was not properly served with 

notice of the December 13, 2016 hearing on damages. In taking this position, Defendant 

Jackson relies on the notice of hearing requirement found in Rule 55(b)(2) of the South 

Carolina Rules of Civil Procedure. It is the position of Defendant Jackson that the Notice 

of Hearing mailed by Plaintiffs' counsel to an incorrect address. In addition, by Affidavit 

of Elroy Jackson, the defendant asserts that he never received the Notice of Hearing. 

In response to the motion, Plaintiffs take two positions. First, Plaintiffs assert that 

the motion before the court should be denied as untimely. In taking this position, 

Plaintiffs rely upon the language found in Rule 60(b) of the South Carolina Rules of Civil 

Procedure. In addition, Plaintiffs' counsel asserts that, even if the motion is deemed to be 

timely, it should be denied because Plaintiffs complied with the notice of hearing 

requirements as set forth in Rule 55(b )(2), and Defendant Jackson has failed to prove 

otherwise. 

Based upon all of the evidence presented in this matter, and after giving full 

consideration to the positions of the respective parties hereto, the undersigned denies 

Defendant Jackson's Motion to Set Aside the Judgment based upon the findings of fact and 

conclusions oflaw set forth below. 
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FINDINGS OF FACT 

1. Defendant Jackson admits that he was properly served with the Summons 

and Complaint in the above-captioned matter and that he failed to file and serve an answer 

in this matter. Defendant Jackson is not seeking to set aside default, but rather is seeking 

that the judgment establishing damages be set aside and seeking a new hearing on damages 

be scheduled. 

2. That Scott Suggs, as counsel for Plaintiffs, attempted to notify Defendant 

Elroy Jackson of the damages hearing scheduled for December 13, 2016 by mailing two 

letters to Elroy Jackson, one certified mail return receipt requested, and one by regular 

mail. The letters were addressed to the following address: 

Elroy Jackson 
1001 West Turner Gate Road 
Pamplico, South Carolina 29583. 

3. That Defendant Jackson's actual address is as follows: 

Elroy Jackson 
1010 West Turner Gate Road 
Pamplico, South Carolina 29583. 

4. That Plaintiffs' counsel attempted to mail the Notice of Hearing to 1001 

West Turner Gate Road based upon all of the information available to them at the time. 

The information available to them came from two sources. First, the South Carolina 

Traffic Collision Report form prepared as a result of the fatal accident which occurred on 

September 5, 2014, and which is the subject of this lawsuit, indicates that the owner of one 

3 

ROA 025



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 O

ct 14 4:35 P
M

 - F
LO

R
E

N
C

E
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2015C

P
2102451

of the vehicles involved in the accident was Elroy Jackson. The Report shows Elroy 

Jackson's address as "1001 W. Turner Gate Rd., Pamplico, SC 29583." Secondly, on 

August 28, 2015, Plaintiffs' counsel retained the services of Mack Harrelson to serve the 

Summons and Complaint upon Defendant Elroy Jackson. The Return of Service affidavit 

executed by Mack Harrelson on August 28, 2015 shows that Elroy Jackson was personally 

served at "1001 West Turner Gate Road, Pamplico, S.C. 29583." The Return of Service 

was filed by Plaintiffs' counsel on September 22, 2015. There has been no evidence 

presented which indicates that Plaintiffs knew or should have known that 1001 West 

Turner Gate Road was not the correct address. I further find that the residence at which 

Defendant Jackson resides has no visible indication of its address. (See Affidavit of Mack 

Harrelson dated April 11, 2019 and marked as Plaintiffs' Exhibit 2.) 

5. That counsel for Defendant Elroy Jackson prepared, filed, and served the 

pending Motion to Set Aside Judgment within less than a week from the date Defendant 

Jackson became aware of the judgment executed by the undersigned on March 7, 2017. 

CONCLUSIONS OF LAW 

Based upon the findings of fact set out above, this court concludes as follows: 

1. That the real basis of the relief sought by Defendant Jackson is Defendant 

Jackson's argument that the judgment for damages in this case is void because Plaintiffs 

failed to provide Defendant Jackson with notice of the December 13, 2016 hearing on 

damages as required by Rule 55(b )(2) of the South Carolina Rules of Civil Procedure. 
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Since the basis of the Motion to Set Aside Judgment is Rule 60(b )( 4) of the South Carolina 

Rules of Civil Procedure, the time requirement for making that motion is only that it" ... be 

made within a reasonable time ... ". The one year "statute of limitations" found in Rule 

60(b) only applies to reasons (1), (2), and (3). The one year limitation does not apply to a 

contention that the judgment is void. Since Defendant Jackson moved to set aside the 

judgment within a very short period of time upon learning of the judgment, the motion was 

made within a reasonable time and is not barred for timeliness. 

2. Ultimately, the real legal issue in this case is whether or not the attempts by 

Plaintiffs' counsel to provide notice of the hearing on damages to Defendant Jackson met 

the requirements contained in Rule 55(b)(2). The applicable portion of Rule 55 provides 

as follows: 

"Pursuant to Rule 5(a), notice of any trial or hearing on 
unliquidated damages shall be given to parties in default by 
first class mail to the last known address of such party whether 
or not such party has appeared in the action." Rule 55(b)(2), 
South Carolina Rules of Civil Procedure. 

3. Based upon all of the evidence presented in this matter, I conclude that "1001 

West Turner Gate Road, Pamplico, South Carolina 29583" was the "last known address" of 

Elroy Jackson at the time of the hearing on damages. While Defendant Jackson has 

presented evidence and convinced me that his address is actually 1010 West Turner Gate 

Road, there has been no evidence presented to indicate that Plaintiffs knew or should have 

known of that address. Instead, all evidence presented indicates that, based upon both the 
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accident report and the Return of Service in this matter, Plaintiffs had every reason to 

believe that the address was 1001 West Turner Gate Road. 

4. Since I have found that Plaintiffs sent notice of the hearing on damages by 

both certified mail return receipt requested and regular U.S. mail to 1001 West Turner Gate 

Road, Pamplico, South Carolina 29583, I conclude that Plaintiffs complied with the notice 

requirements as established by Rule 55(b)(2). 

5. Since Plaintiffs met the notice obligations contained in Rule 55(b)(2) of the 

South Carolina Rules of Civil Procedure, I conclude that Defendant Elroy Jackson has 

failed to meet his burden of establishing that the judgment in this case is void, and, 

therefore, his motion to set aside the default judgment and to order a new damages hearing 

must be denied. 

ORDER 

Based upon the findings of fact and conclusions of law set out above, it is, hereby 

ordered, adjudged and agreed that the Motion to Set Aside Judgment filed by Defendant 

Elroy Jackson in the above-captioned matter is hereby denied. 

AND IT IS SO ORDERED. 

Florence, South Carolina 
October 7 , 2019 
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STATE OF SOUTH CAROLINA )  
  ) IN THE COURT OF COMMON PLEAS 
COUNTY OF FLORENCE ) TWELFTH JUDICIAL CIRCUIT 
  ) 
The Estate of Artrell Davis, by and ) 
through Personal Representatives ) 
Lynette Gibbs and Jerome Davis ) C.A. No.: 2015-CP-21-02451 
 Plaintiffs, )        
  )          MOTION TO ALTER/AMEND AND 
  ) MOTION FOR A NEW TRIAL       
 v. )   
  ) 
Michael Laverne Marks, Jr. and Elroy  ) 
Jackson  ) 
 Defendants. )  
 

YOU WILL PLEASE TAKE NOTICE that the Defendant, Elroy Jackson by and through 

his undersigned counsel, will move before the Honorable Special Referee, James W. Peterson as 

it is convenient to the Court and counsel for an Order altering, amending or granting relief from 

his order dated October 7, 2019 pursuant to the South Carolina Rules of Civil Procedure Rule 59 

and Rule 60(a) as follows; 

1. The hearing court erred in failing to consider that the Defendant never received 

 any notice of the damages hearing. 

2. The hearing court failed to consider that the certified mailing to the Defendant 

 was returned as undeliverable. 

3.  The hearing court erred in consider that the process server in his Affidavit admits 

 that he made a mistake about the Defendants address 

4. The hearing court erred in considering the statement of Plaintiff’s counsel that the 

 regular mailing did not come back, “as far as I know” when the court refused to 

 consider evidence outside the Affidavits submitted by the parties. (Tr.p. 7, I. 4-5). 

5. The hearing court erred in failing to require Plaintiff’s counsel to disclose the 
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  address at which they served the Defendant. 

6. The hearing court erred in considering the irrelevant evidence of the Defendant’s 

 insurance carrier. 

7. The hearing court erred in concluding that there was no evidence presented that 

 indicated the Plaintiff’s know or should have known that 1001 West Turner Gate 

 Road was not the correct address of the Defendant, when the evidence was that 

 the certified mailing to the Defendant was returned as “undeliverable” and the 

 Affidavit of the process server clearly implied he was mistaken about the 

 Defendant’s address when he put it on his Affidavit of Service of the Summons 

 and Complaint. 

8. The hearing court erred in considering the address specified in the accident report 

 as evidence of the last known address of the Defendant. 

9. The hearing officer erred in failing to find that due process requires that the 

 Defendant be afforded some reasonable notice of the damages hearing even 

 though he is in default of his answer and he should not be liable for the mistakes 

 of agents of the Plaintiff in verifying his proper address for mailing. 

10. For such other and further reasons as may hereafter be set forth. 

 

Wherefore, the Defendant requests that the hearing court alter, or amend its decision and grant 

him relief from the Default Judgment amount. 
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       s/Robert C. Childs III 
       Robert C. Childs, III, #1218 
       Childs Law Firm, LLC 
       Attorney for Defendant 
       2100 Poinsett Hwy, Suite D 
       Greenville, SC 29609 
       (864) 242-9997 
       Fax (864) 242-9914 
Greenville, South Carolina    Robert@LawyerChilds.com 
Date:10/11/2019 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF FLORENCE 
 

IN THE COURT OF COMMON PLEAS 
TWELFTH JUDICIAL CIRCUIT 

 
C.A. No.: 2015-CP-21-02451 

 
The Estate of Artrell Davis, by and through 
Personal Representatives Lynette Gibbs and 
Jerome Davis, 
 
 Plaintiffs, 
 
  v. 
 
Michael Laverne Marks, Jr. and Elroy Jackson, 
 
 Defendants. 

 
 
 

AMENDED MOTION AND 
MEMORANDUM 

MEMORANDUM IN SUPPORT OF 
DEFENDANTS’ AMENDED MOTION 
TO ALTER/AMEND AND MOTION 

FOR A NEW TRIAL 
 
 

  
TO:  HIS HONORABLE SPECIAL REFEREE, JAMES W. PETERSON, JR., AND THE    

PLAINTIFFS BY AND THROUGH THEIR COUNSEL. 

 The Defendant, Elroy Jackson by and through undersigned counsel, files this Amended 

Motion and Memorandum in Support of his Amended Motion to Alter/Amend and Motion for a 

New Trial.  For the reasons set forth herein, Defendant Jackson requests that his motion be 

granted and that the Court alter, amend, or grant relief from the Court’s order dated October 7, 

2019 and filed and served on October 14, 2019 pursuant to the South Carolina Rules of Civil 

Procedure Rule 59 and Rule 60(a). This amends the motion filed on October 11, 2019 which was 

filed prior to the filing of the Order on this matter on October 14, 2019.  

 AMENDED MOTION TO ALTER, AMEND, RECONSIDER, GRANT RELIEF 

 THEREFORE, YOU WILL PLEASE TAKE NOTICE that the Defendant Elroy Jackson 

by and through his undersigned counsel, will move before the Honorable Special Referee James 

W. Peterson, Jr. as is convenient to the Court and counsel for an Order altering, amending or 
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 2 
 

granting relief from his order dated October 7, 2019 pursuant to the South Carolina Rules of 

Civil Procedure Rule 59 and Rule 60(a) as follows;  

1. The hearing court erred in failing to consider that the Defendant never received any 

notice of the damages hearing.   

2. The hearing court failed to consider that the certified mailing to the Defendant was 

returned as undeliverable. 

3. The hearing court erred in failing to consider that the process server, in his affidavit 

admits that he made a mistake about the Defendant’s address.  

4. The hearing court erred in considering the statement of Plaintiff’s counsel that the regular 

mailing did not come back “as far as I know” when the court refused to consider evidence 

outside the affidavits submitted by the parties. (Tr.p.7, l. 4-5, ). 

5. The hearing court erred in failing to require Plaintiff’s counsel to disclose the address at 

which they served the Defendant. 

6. The hearing court erred in considering irrelevant evidence of the Defendant’s insurance 

carrier.  

7. The hearing court erred in considering the accident report. 

8. The hearing court erred in concluding that there was no evidence presented that indicates 

the Plaintiff’s knew or should have known that 1001 West Turner Gate Road was not the 

correct address of the Defendant, when the evidence was that the certified mailing to the 

Defendant was returned “undeliverable” and the affidavit of the process server clearly 

implied that he was mistaken about the Defendant’s address when he put it on his 

Affidavit of Service of the Summons and Complaint. 
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9. The hearing court erred in considering the address specified in the accident report as 

evidence of the last known address of the Defendant.   

10. The hearing officer erred in failing to find that due process requires that the Defendant be 

afforded some reasonable notice of the damages hearing even though he is in default of 

his answer and he should not be liable for the mistakes of the agents of the Plaintiff in 

verifying his proper address for mailing.  

11. For such other and further reasons as may hereafter be set forth. 

FACTS/CASE HISTORY 

 This case arises out of an automobile accident involving two vehicles, which occurred on 

September 6, 2014 on Big Swamp Road (S-21-164) in Florence County, South Carolina. Artrell 

Davis, deceased, was a passenger in the vehicle operated by Defendant Michael Laverne Marks, 

Jr. and owned by Defendant Elroy Jackson. Plaintiffs filed their Summons and Complaint on 

August 25, 2015 for a wrongful death and survival action. Defendant Jackson, who was served 

with the Summons and Complaint on August 28, 2015, failed to file an Answer. Plaintiffs filed a 

Motion/Application for Default Judgment against Defendant Jackson on March 23, 2016, and 

Default Judgment was entered against Defendant Jackson on June 24, 2016. The matter was 

referred to this Court for the purpose of holding a damages hearing.   

 A damages hearing was scheduled before this Court on December 13, 2016. Plaintiffs 

allegedly provided written notice to Defendant Jackson. Defendant Jackson did not appear at the 

hearing. At conclusion of the hearing, this Court entered judgment in favor of the plaintiffs 

against Defendant Jackson in the amount of Three Million and no/100 ($3,000,000.00) Dollars 

on March 7, 2017.  Defendant Jackson filed a Motion to Set Aside Judgment and a hearing was 

held on April 25, 2019.  The Court denied Defendant Jackson’s Motion in an Order dated 
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October 7, 2019.  Defendant Jackson now moves the Court to alter, amend, or grant relief from 

the Court’s Order denying the defendant’s Motion to Set Aside Judgment. 

ANALYSIS 

 The Defendant Jackson seeks relief from the Order dated October 7, 2019, denying the 

defendant’s Motion to Set Aside Judgment. Defendant Jackson does not seek to set aside default, 

but he requests that the judgment establishing damages be set aside and he seeks to have a new 

hearing on damages scheduled. In addition to the factual errors in the Court’s Order, Defendant 

Jackson has shown that he was never given notice of the damages hearing, which is required 

under Rule 55(b) of the South Carolina Rules of Civil Procedure for hearings on unliquidated 

damages. Rule 55(b) specifically provides that “[p]ursuant to Rule 5(a), notice of any trial or 

hearing on unliquidated damages shall also be given to parties in default by first class mail to the 

last known address of such party whether or not such party has appeared in the action.”  As this 

case involves unliquidated damages, Defendant Jackson was entitled to a notice by first class 

mail to his last known address. The intent of the Rule is that defendant receive notice. 

Before the hearing on damages took place, the plaintiffs mailed the Notice of Hearing to 

the wrong address. The Court in its October 7, 2019 Order determined that the Plaintiffs mailed 

the notice to the correct address based upon all of the information available to them at the time, 

which was two sources of information. The first source was the South Carolina Traffic Collision 

Report prepared as a result of the accident, which is the subject of this lawsuit. The second 

source is the Return of Service Affidavit executed by Mack Harrelson when he served the 

Summons and Complaint on Defendant Jackson.  Both sources list Mr. Jackson’s address as 

“1001 West Turner Gate Road, Pamplico, SC 29583,” when Mr. Jackson’s actual address is 

“1010 West Turner Gate Road, Pamplico, SC 29583.”   
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 Rule 55(b)(2) states that “notice of any trial or hearing on unliquidated damages shall be 

given to parties in default by first class mail to the last known address of such party whether or 

not such party has appeared in the action.”  Rule 55(b)(2), South Carolina Rules of Civil 

Procedure.  In its Order denying defendant’s Motion to Set Aside Judgment, the Court found that 

“1001 West Turner Gate Road, Pamplico, SC 29583” was the last known address of Mr. 

Jackson, and therefore, the plaintiffs properly provided Defendant Jackson with notice of the 

damages hearing. However, cases in South Carolina show that mailing notice to the wrong 

address is inadequate notice for a damages hearing. 

In McCall v. IKON, 363 S.C. 646, 611 S.E. 2d 315 (Ct. App. 2005), the Court of Appeals 

determined a notice of damages hearing inadequate when the plaintiff mailed the notice to one of 

the defendant’s former office location. In that case, the plaintiff sent one letter of notice 

addressed to both defendants, IKON and Computer Educational Services Corporation (“CESC”).  

Before the damages hearing, CESC purchased IKON’s education business and moved into 

IKON’s office location. The plaintiff mailed the letter to IKON’s former office location, which 

was CESC’s location at the time of notice. The Court of Appeals found that this notice of a 

damages hearing was inadequate, stating that written notice should be given to each party. The 

Court emphasized the fact that one letter was sent to both defendants. However, it is important to 

note that the Court found notice inadequate when the plaintiff in that case mailed the letter to one 

of the defendant’s former office location. Addressing one letter to two distinct parties “sharply 

diminishes the likelihood that both will actually receive notice, as such a method necessarily 

depends upon one of the parties ‘passing along’ the notification to the other.  The rules of service 

are designed to eliminate the need for such contingencies.”  McCall, 363 S.C. at 655.  
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Also, the hearing court erred in considering the South Carolina Collison Report as S.C. 

Code 56-5-1340 renders all accident reports “confidential and prohibits their “use” as evidence 

in any trial, civil or criminal arising out of an accident. See Ellison v. Pope, 348 S.E. 2d 367, 290 

S.C. 100 (S.C. App 1986) Use of this report is expressly barred by 56-5-1340. Branham v. 

Leaphart, 428 S.E. 2d, 707, 311 S.C. 231 (S.C. 1993). Therefore, the Plaintiff had only one 

address to rely upon, the admittedly incorrect Affidavit of Service of the process sever.  

Similarly, sending the notice to the wrong address greatly diminishes the likelihood that a 

party receives notice. While the McCall case highlights the fact that only one notice letter was 

sent to the defendants, overall the McCall case found that notice was inadequate when the 

plaintiff sent a letter to the defendant’s former office location.  Another Court of Appeals case 

found notice adequate under Rule 5 of the South Carolina Rules of Civil Procedure when the 

notice was sent to the defendant’s former address.  See S.C. Dep’t of Soc. Servs. v. Johnson, 386 

S.C. 426 (Ct. App. 2009).  In that opinion, the Court emphasized the fact that the defendant was 

statutorily obligated, under S.C. Code § 63-17-450, to update his address and he failed to do so 

making the notice adequate.  Id.  Here, the defendant had no reason to correct his address 

because he had been properly served with the summons and complaint. 

In the instant case, the plaintiff sent a notice letter to Defendant Jackson’s wrong address. 

The process server stated in his affidavit, “Regardless of my error on my affidavit of service as it 

relates to the address….” Therefore, this was an address the Plaintiff knew or should have known 

as incorrect. This requires a similar reliance on the notification being passed along to the 

defendant. Therefore, sending the notice to the wrong address could not be considered adequate 

notice given to the defendant.  
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Courts in South Carolina have determined that the requirements of due process include 

notice, an opportunity to be heard in a meaningful way, and judicial review in the civil context.  

See S.C. Dep’t of Soc. Servs. on Behalf of State of Texas v. Holden, 319 S.C. 72 (1995).  

Additionally, “it is fundamental that no judgment or order affecting the rights of a party to the 

cause shall be made or rendered without notice to the party whose rights are affected.”  Tryon 

Fed. Sav. & Loan Ass’n v. Phelps, 307 S.C. 361, 362 (1992) (citing Insurance Co. of North 

America v. Hyatt, 290 S.C. 159 (1986)).  In Tryon Federal Savings & Loan Association v. 

Phelps, the Supreme Court remanded the case to determine whether the appellants received 

notice that the master-in-equity’s reference was with finality.  Id.  In this case, Defendant 

Jackson was never given notice and an opportunity to be heard in a meaningful way in the 

unliquidated damages hearing. 

Finally, Courts in other states have found notice inadequate when the defendant was 

given notice of an initial petition, but then did not receive notice of the default judgment motion 

due to plaintiff sending the motion to the wrong address.  See Cruz-Morales v. Swift Beef Co., 

275 Neb. 407 (2008); Jones v. Lindsey, 114 Cal.App.2d 237, 250 P.2d 153 (1952). Therefore, 

this court incorrectly ruled that the Defendant received proper notice. 

 

CONCLUSION 

 For the reasons set forth above, Defendant Jackson requests that the Court alter, amend, 

or grant relief pursuant to Rule 59 and Rule 60(a) of the South Carolina Rules of Civil Procedure 

from the Court’s October 7, 2019 Order denying defendant’s Motion to Set Aside Judgment.  
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s/Robert C. Childs III 
       Robert C. Childs, III, #1218 
       Childs Law Firm, LLC 
       Attorney for Defendant 
       2100 Poinsett Hwy, Suite D 
       Greenville, SC 29609 
       (864) 242-9997 
       Fax (864) 242-9914 
Greenville, South Carolina    Robert@LawyerChilds.com 
Date:10/18/2019 
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IN THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
    ) FOR THE 12TH JUDICIAL CIRCUIT 
       CASE NO: 2015-CP-21-02451 

       
 

 
 

 
 
 

TO: THE HONORABLE COURT AND ALL COUNSEL OF RECORD 

THE ISSUE IS MOOT 

Before getting into the details of why Defendant is wrong, it is worth noting that 

Defendant’s motion should be denied because the issue is moot. It is moot because Defendant has 

already told this Court in a sworn affidavit everything he would have done had he appeared at the 

damages hearing, and what Defendant wanted to do would not have changed the outcome at all.  

Defendant did not say that he would have hired a lawyer to challenge Plaintiff’s damages 

evidence, which would have been permissible (though fruitless, as described in Section V below). 

Nor did he say that he would have challenged Plaintiff’s damages himself, pro se (also 

permissible). Nor did he say that he would have insisted that his insurance company get him a 

lawyer to challenge damages (also permissible).  

 
Instead, the only thing Defendant says he would have done is the one thing that a defaulting 

defendant is forbidden to do – offer evidence to contest liability. (Jackson Aff.). 

COUNTY OF FLORENCE 

ESTATE OF ARTRELL DAVIS, by and 
through her Personal Representatives 
LYNETTE GIBSS AND JEROME 
DAVIS,  

 
Plaintiffs, 

v. 
 

ELLROY JACKSON AND MICHAEL 
LAVERNE MARKS, JR., 

 
Defendant. 

 

 
PLAINTIFF’S MEMORANDUM IN 

OPPOSITION TO DEFENDANT 
ELROY JACKSON’S AMENDED 

MOTION TO ALTER OR AMEND 
FILED OCTOBER 21, 2019 
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 “A defendant in default admits liability but not the damages.” Wells Fargo Bank, N.A. v. 

Marion Amphitheatre, LLC, 408 S.C. 87, 90, 757 S.E.2d 557, 558 (Ct. App. 2014); see also, 

Limehouse v. Hulsey, 404 S.C. 93, 117, 744 S.E.2d 566, 579 (2013) (holding that a defaulting 

defendant’s participation is limited “to cross-examination and objection to the plaintiff's 

evidence.”). 

Accordingly, even if everything had gone exactly as Defendant would have preferred with 

respect to mailing of the notice of the hearing, the outcome would have been exactly the same 

because, as a matter of law, this Court could not have let Defendant do the one thing he says he 

would have done. 

In the interest of judicial economy, Plaintiff respectfully suggests that the Court may stop 

reading right now and deny Defendant’s motion as moot. However, if the Court needs more 

reasons to deny, they are described below. 

EVEN IF THE ISSUE WERE NOT MOOT, 
DEFENDANT’S MOTION SHOULD STILL BE DENIED. 

 
This Court got it right the first time. This is Defendant’s motion to alter or amend. 

Accordingly, the burden is on Defendant to show how the Court erred the first time. It is not 

Plaintiff’s burden to show that the Court got it right. This Court has already determined that notice 

of the default damages hearing was properly served on Defendant pursuant to Rule 55(b)(2), 

SCRCP, which provides that service of the hearing notice shall “be given to parties in default by 

first class mail to the last known address of such party.” Therefore, in order to prevail, Defendant 

must show that notice was not mailed to him at his last known address. Again, at this stage, it is 

Defendant’s burden to show that mailing did not happen; it is not Plaintiff’s burden to show that 

it did. Defendant has not met his burden. 
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To support his allegation of error, Defendant makes three main assertions:  

1. That notice was not mailed to the address where Defendant actually lived.  
2. That Defendant did not actually receive the notice.  
3. That Plaintiff should have known that the address used was incorrect.  

 
None of that matters. Defendant spent the majority of his time during the April 25, 2019 

hearing focusing on these three arguments. Defendant’s Rule 59 motion is likewise focused on 

these three arguments. Defendant’s focus is misplaced. 

Even if Defendant had evidence and could prove that all three of the above assertions are 

true, it would not matter at all, because all three are legally irrelevant. They are irrelevant because 

Rule 55(b)(2) does not require any of these things. Accordingly, even if Defendant could prove 

them, it would not change the outcome.  

In contrast, the one thing that Defendant must do in order to prevail is the one thing that 

Defendant did not do and cannot do – i.e. come forward with evidence showing that Plaintiff did 

not mail notice to Defendant at his last known address. 

This memorandum begins with Sections I - III which explain how each of Defendant’s 

three main assertions set forth above are irrelevant. In continues in Section IV by refuting each of 

Defendant’s ten specific assignments of error. And finally, it concludes in Section V by showing 

how, even if Defendant were right, the error is harmless. 

I. It does not matter if notice was not mailed to the address where Defendant 
actually lived. 

 
The plain language of Rule 55(b)(2) is clear – hearing notice shall “be given to parties in 

default by first class mail to the last known address of such party.” Rule 55(b)(2), SCRCP 

(emphasis added). The rule does not say “current address,” a term which appears in at least twenty-

six other rules and statutes. See, e.g., Rule 8, SCRFC. (“The notification shall include the 
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attorney's current address”) (emphasis added).1 Similarly, the term “last known address” appears 

in eighteen court rules and 125 statutes.2   

Because both terms – “last known address” and “current address” – appear in the rules of 

court, the drafters’ use of one instead of the other is presumed to be intentional. See CFRE, LLC 

v. Greenville Cnty. Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011) (“[W]e must read 

the statute so ‘that no word, clause, sentence, provision or part shall be rendered surplusage, 

or superfluous ....’”); Maxwell v. Genez, 356 S.C. 617, 620, 591 S.E.2d 26, 27 (2003) (The same 

canons of construction apply to Rules of Court).  

Clearly, the drafters know that “last known address” and “current address” mean two 

different things. See, Soliman v. Gonzales, 419 F.3d 276, 283 (4th Cir. 2005) (“Where Congress 

has utilized distinct terms within the same statute, the applicable canons of statutory construction 

require that we endeavor to give different meanings to those different terms.”). Defendant has not 

come forward with any authority for the proposition that “last known address” means anything 

other than what the words plainly say. Steinke v. S.C. Dep't of Labor, Licensing & Regulation, 336 

S.C. 373, 393–94, 520 S.E.2d 142, 152 (1999) (“in construing statute, words must be given their 

plain and ordinary meaning without resorting to subtle or forced construction to limit or expand 

statute's operation.”). Plaintiff was required to follow the rule as written, not as Defendant might 

prefer it had been written.  

                                                             
1 See also, S.C. Code Sections 11-35-3030; 24-21-5; 50-5-550; 16-3-1555; 39-57-60; 11-1-120; 
63-19-2050; 62-5-303; 27-32-310; 29-5-440; 7-5-330; 33-31-1707; 57-5-1660; 17-22-950; 23-23-
150; 62-5-403; 63-9-730; 62-5-402; 43-35-45; 15-3-20; 33-1-410; 14-1-150; 15-3-530; Rule 20, 
SCACR; Rule 8.5, RPC (of Rule 407, SCACR).  
2 Rules 4, 5, 60, and 77, SCRCP; Rule 8, SCRMC; Rules 2 and 17, SCRFC; Rule 502, SCACR, 
Judicial Disciplinary Enforcement, Rule 14; Rule 413, SCACR, Lawyer Disciplinary 
Enforcement, Rule 14; Rules 5 and 54, SCRALC; Rules 262, 504, 510, and 626, SCACR; Part 4, 
App. G, and App. D, SCACR. A Westlaw search reveals 125 statutes as well. 
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While the plain meaning of the words used is enough to decide this issue, there are also 

cases on point. See, e.g., NCNB S.C. v. Floyd, 303 S.C. 261, 264, 399 S.E.2d 794, 795–96 

(Ct.App.1990) (holding service was proper under Rule 5, which also uses the term “last known 

address,” when a bank mailed its notices to a defendant's last known address and the defendant 

moved “from place to place” but did not provide the address where he could be located). 

In addition to “last known address” being the plain meaning of the rule, the rule makes 

sense. Recall that Rule 55(b)(2) applies to service on persons who have already been served with 

the lawsuit. Accordingly, those folks know that they are in a lawsuit. All they have to do to make 

sure that their “last known address” reflects their “current address” is to update their address with 

the clerk of court. It is that simple. It is also required. However, Defendant has not come forward 

with any evidence that he ever did this.3  

By the time Plaintiff moved for an entry of default judgment, Defendant been involved in 

this lawsuit for seven months. There is no evidence that in all that time he let the clerk of court 

know what his actual current mailing address was. Accordingly, if Defendant’s “last known 

address” was not where he actually lived, he has no one but himself and his insurance company to 

blame. NCNB S.C. v. Floyd, 303 S.C. 261, 264, 399 S.E.2d 794, 795–96 (Ct.App.1990). Although 

not relevant to the Court’s decision in this matter, it is worth noting that Defendant’s insurance 

company was kept well-informed of the status of this case. If the insurance company had provided 

a defense as it was contractually obliged to do, none of this would have happened. 

 

                                                             
3 In addition, Defendant has not come forward with any authority requiring Plaintiff to check to 
see if the “last known address” was correct in the past either. It is not even clear how such a check 
would be possible – people move, houses burn down, etc. Such a check is a fool’s errand that the 
law does not require. 
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II. It does not matter if Defendant did not actually receive the notice. 
 

As described above, notice under Rule 55(b)(2) is for people, like Defendant, who were 

already served with a lawsuit. Not only do such folks have numerous ways to stay current, they 

are required to do so. Indeed, our appellate courts “have long held [that] a party has a duty to 

monitor the progress of his case.” Paul Davis Sys., Inc. v. Deepwater of Hilton Head, LLC, 362 

S.C. 220, 225, 607 S.E.2d 358, 361 (Ct. App. 2004) (internal quotations omitted). Moreover, 

“[l]ack of familiarity with legal proceedings is unacceptable and the court will not hold a layman 

to any lesser standard than is applied to an attorney.” Hill v. Dotts, 345 S.C. 304, 310, 547 S.E.2d 

894, 897 (Ct. App. 2001). 

Because people who know that they have been sued have myriad opportunities to stay 

current, the law does not require that they actually receive notice. Schleicher v. Schleicher, 310 

S.C. 275, 277, 423 S.E.2d 147, 148 (Ct. App. 1992) (service is effective “when the notice is 

properly mailed, regardless of its receipt by the addressee; in such case the risk of miscarriage or 

failure to deliver is on the addressee.”) (emphasis added) (citing 66 C.J.S. Notice § 18e, at 664 

(1950). In fact, another option for service under Rule 5(b)(1), which applies to documents other 

than notice of a damages hearing, is simply to “leav[e] it with the clerk of court” – a method which 

stands almost a zero percent chance of achieving actual delivery to the defendant. Rule 5(b)(1), 

SCRCP. 

Defendant could have done any number of things to make sure he received actual notice. 

For example, Defendant could have: retained an attorney; alerted his insurance company; updated 

his address with the clerk of court; checked the public index online; visited the clerk’s office in 

person; or even called Plaintiff’s counsel. Defendant did none of these things.  
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Defendant has not come forward with any evidence at all to show that he did anything at 

all to monitor the progress of his case as he was required to do during the seven months between 

the time he was first served and the time Plaintiff moved for a default judgment. 

The law is clear that service is effective the moment the notice is mailed to Defendant’s 

last known address, “regardless of its receipt by the addressee.” Schleicher v. Schleicher, 310 S.C. 

275, 277, 423 S.E.2d 147, 148 (Ct. App. 1992) (emphasis added). Accordingly, Defendant’s 

assertion that he did not receive the letter, even if true and supported by evidence, is legally 

irrelevant. 

III. It does not matter whether Plaintiff should have known that the address used 
was incorrect (if it was). 

 
Defendant has not presented any evidence that Plaintiff should have known that the address 

used was not where Defendant actually currently lived. Likewise, Defendant has not presented any 

evidence that the notice letter was returned (and Plaintiff denies that it was returned). Again, this 

is Defendant’s motion, so it is Defendant’s burden to come forward with evidence. He has not. 

Even if there was evidence that the notice letter had been returned, it would not matter. 

Return of a letter shows what? It shows two things at best: (1) that the addressee did not get the 

letter, and (2) that the address used is not the addressee’s current address. Well, so what? As 

discussed above, these are exactly the two things that the law does not require: (1) use of the 

current address (See Section I), or (2) actual delivery (See Section II).  

Accordingly, return of the notice letter, even if true and supported by evidence, shows 

nothing at all that is legally relevant. Moreover, Defendant has not come forward with any 

authority at all for the proposition that Plaintiff, if he ever did receive the letter back, must then 

engage on some sort of scavenger hunt to find the defaulting Defendant’s new address.  
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Although not necessary to the Court’s decision, one must wonder what the result of a 

scavenger hunt for Defendant’s actual current address would be, in light of the fact that Defendant 

himself appears not to know where he lives. For example, Defendant swears in his affidavit that: 

• “I’ve lived most of my life in the area of Pamlico South Carolina.” (emphasis added) 
• “My proper address is 1010 West Turner Gate Rd., Pimilico South Carolina.” (emphasis 

added) 
• “1001 West Pamlico is not my known address.” (emphasis added) 
• “I think the process server wrote 1001 West Turner Gate Rd., Pamplico SC on his 

affidavit” 
(Jackson Aff.). 

 
However, the address that the insurance company’s attorney argues is Defendant’s correct 

address is none of these. Instead, it is: 

• 1010 West Turner Gate Road, Pamplico, SC 29583.4 
 

Well, which is it? Note that none of the addresses provided by Defendant match where 

defense counsel says his client lives. Moreover, none of the addresses provided by Defendant as 

being his current address even exist.5 Tellingly, even if what defense counsel argues is the correct 

address is actually true and supported by evidence, the closest match is not the addresses Defendant 

gave for himself, but the supposedly erroneous address written by the process server! Even under 

Defendant’s theory (unsupported by any evidence), at least the process server got the town and 

street right, which is better than Defendant himself did. 

 
                                                             
4 Defendant’s Motion to Alter or Amend, filed October 21, 2019, p. 4. 
5 There is no town named Pamlico in South Carolina, although there is a county by that name in 
neighboring North Carolina. There is no town named Pimilico in South Carolina, although there 
is a plantation with the similar name of Pimlico in Berkeley County (and, of course, the similarly 
named Pimlico race track in Maryland, home to the Preakness Stakes horse race, traditionally the 
middle jewel in the Triple-Crown). Finally, 1001 West Pamlico is not a street address anywhere 
in South Carolina according to Google Maps – so Plaintiff agrees that Defendant does not live at 
that (non-existent) address. 
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As shown above, each of the three main assertions that underpin Defendant’s motion are 

legally irrelevant. As a result, even if Defendant could prove them by introducing evidence, it 

would not matter. Once again, in the interest of judicial economy, the Court my stop reading here 

and deny Defendant’s motion as both moot and unsupported by any legal authority or evidence. 

However, if the Court requires additional reasons to support denial, such additional reasons are 

explained below. 

 

IV. Each of Defendant’s specific assignments of error is incorrect. 
 

Defendant makes ten specific assignments of error. They fall into two broad types, and 

both types are flawed. The first type is the “Court failed to consider X” variety. As shown below, 

Defendant is mistaken. As to each “Court failed to consider” argument, the record reflects that the 

Court did consider the argument; it simply reached a conclusion that the Defendant does not like.  

The second type is the “Court erred in Y” variety. As shown below, Defendant is mistaken about 

these as well. Debunking the assignments of error in order, Defendant claims that: 

 

 
 

Defendant is incorrect. The record reflects that the Court considered Defendant’s claim at 

Tr., p. 4, 10.6 The Court simply considered the matter, and in its discretion reached a different 

conclusion from the one Defendant prefers. As described in Section II above, it does not matter if 

Defendant did not actually receive the notice papers. As a result, there is no error for failure to 

consider.  

                                                             
6 Transcript of April 25, 2019 hearing attached hereto as Exhibit A. 
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Defendant is incorrect. The record reflects that the Court considered Defendant’s claim at 

Tr., p. 4, 7. The Court simply considered the matter, and in its discretion reached a different 

conclusion from the one Defendant prefers. As described in Sections I and III above, it does not 

matter if Defendant did not actually receive the notice papers or if the letter was returned as 

undeliverable. As a result, there is no error for failure to consider. 

 
 

 
Defendant is incorrect. The record reflects that the Court considered Defendant’s claim at 

Tr., p. 5, 6, 19. The Court simply considered the matter, and in its discretion reached a different 

conclusion from the one Defendant prefers. As described in Section I above, it does not matter if 

the address used is actually the correct address, as long as it is the “last known address.” Moreover, 

there is no dispute that the process server served Defendant by using the address that defense 

counsel now describes as mistaken. Finally, as described in Section III above, the allegedly 

mistaken address matches the allegedly correct address far more closely than do any of the 

fictitious addresses provided by Defendant. The Court considered all this. See, e.g. Tr., p. 32 – 33. 

As a result, there is no error for failure to consider. 
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Defendant is incorrect. Plaintiff’s counsel’s statement is not a basis for the Court’s opinion 

because, as described in Sections I and III above, it does not matter whether the letter came back, 

as Rule 55(b)(2) is satisfied regardless of receipt by the addressee, and Plaintiff is not required to 

undertake a scavenger hunt based on a returned letter. Accordingly, no consideration at all need 

be given to Plaintiff’s counsel’s statement that the letter did not come back in order for the Court 

to reach the result it reached. Accordingly, there is no error.  

 
 
 

 
Defendant is incorrect. The record reflects that the Court considered Defendant’s claim at 

Tr., p. 8. The Court simply considered the matter, and in its discretion reached a different 

conclusion from the one Defendant prefers. As described above, this is Defendant’s motion, as 

was the Rule 60 motion. Accordingly, it is the Defendant’s burden to come forward with evidence, 

not the Plaintiff’s. Defense counsel even conceded this during the April 25, 2019 hearing (Mr. 

Willey: “Well, it’s not our burden to prove that and we’re not -- ”. Mr. Childs: “Okay.”) Tr., p. 8. 

As a result, there is no error. 
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Defendant is incorrect. The Court specifically stated on page 24 of the Transcript that it 

was not considering insurance (Mr. Childs: “the entire argument about insurance coverage is 

improper for you.” The Court: “I’m not gonna consider that. I know that . . . As far as I’m 

concerned, the issues here are isolated to the application of Rule 60.) It is difficult to imagine a 

clearer statement that insurance was not considered. As a result, there is no error. 

 

 
Defendant is incorrect. The Court considered the accident report only as part of Plaintiff’s 

explanation of where the last known address came from. That is a permissible use of the report. 

Neither Section 56-5-1340 nor 56-5-1290 prohibit use of an accident report to figure out what 

someone’s address is. Moreover, it would appear that Section 56-5-1340 is inapplicable to the 

report at issue, as 56-5-1340 applies only to “accident reports made by persons involved in 

accidents.” (emphasis added). Ellison v. Pope, 290 S.C. 100, 107, 348 S.E.2d 367, 371 (Ct. App. 

1986) (“We construe the term “accident reports,” as used in Section 56–5–1340, as amended, to 

mean only the reports of an accident that the law requires a person to make and not the reports of 

an accident that a person otherwise makes.”). And, of course, the “person” that is being referred 

to is a “person[] involved in [the] accident.” Citing a similar Florida statute, the Ellison court stated 

that the purpose of the statute was to “clothe with statutory immunity only such statements and 

communications as the driver, owner, or occupant of a vehicle is compelled to make in order to 

comply with his or her statutory duty.” Ellison v. Pope, 290 S.C. 100, 107, 348 S.E.2d 367, 371 

(Ct. App. 1986). The report at issue here does not involve any sort of compulsory statement by the 
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driver, owner, or occupant. Here, the person who made the report at issue was a police officer not 

involved in the accident.  

Interestingly, Defendant does not even mention the statute that actually applies to the report 

at issue (which was created by an officer pursuant to S.C. Code Section 56-5-1270 (“Every law 

enforcement officer who, in the regular course of duty, investigates a motor vehicle accident that 

results in injury to or death of any person . . . must forward a written report of the accident to the 

Department of Motor Vehicles . . .”)). Accordingly, the statute that applies to the report at issue 

here is S.C. Code Section 56-5-1290 (“Evidentiary use of reports”), which is not a blanket 

prohibition. Rather, it states that “None of the reports required by Sections 56-5-1260 to 56-5-1280 

may be evidence of the negligence or due care of either party at the trial of any action at law to 

recover damages.” S.C. Code Ann. § 56-5-1290 (emphasis added).  

In contrast, Section 56-5-1290 does not prohibit use of reports for other reasons besides 

showing negligence, such as determining a person’s last known address. Indeed, that is exactly the 

purpose to which an accident report was put in Caldwell v. Wiquist. There, the sheriff’s department 

“executed affidavits of non-service stating that it had been unable to complete service on Wiquist 

at her last known address that was listed on the traffic collision report.” Caldwell v. Wiquist, 402 

S.C. 565, 568, 741 S.E.2d 583, 585 (Ct. App. 2013) (emphasis added). Although the Caldwell 

court found other issues with service in that case, it did not find any fault with using the accident 

report to obtain the last known address of a defendant.  

Defendant has not come forward with any authority for the proposition that an accident 

report cannot be used to determine a person’s address. Accordingly, there is no error. 
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Defendant is incorrect. As described in Section III above, and as is readily apparent if one 

thinks through it logically, return of a letter as undeliverable is not evidence that the address used 

is not the “last known address” of the person. As described in Sections I and III above, service 

under Rule 55(b)(2) is effective when the notice is mailed to the last known address. Defendant 

has not come forward with any authority for the proposition that if a letter to the last known address 

is returned, the Plaintiff must now go on a scavenger hunt to find a new address. Nor has Defendant 

come forward with any evidence at all that the letter was actually returned. It is Defendant’s 

burden. Accordingly, there is no error here. 

 

 
Defendant is incorrect. Defendant has not come forward with any evidence at all showing 

that, at the time Plaintiff mailed the notice, Plaintiff knew of a more up-to-date address than the 

one specified in the accident report. As described above, the accident report is a perfectly 

acceptable source for address information. Defendant has not come forward with any authority to 

the contrary. Nor has Defendant come forward with any evidence that Plaintiff had a more current 
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address for Defendant. It is Defendant’s burden to come forward with such evidence. Defendant 

has not met his burden. Accordingly, there is no error here. 

 

 
Defendant is incorrect. Defendant has not come forward with any authority for the 

proposition that a defaulting defendant is entitled to anything other than what Rule 55(b)(2) 

provides for. In support, Defendant cites McCall v. IKON, 363 S.C. 646, 654–55, 611 S.E.2d 315, 

319 (Ct. App. 2005). However, Plaintiff fully complied with the requirements of McCall. The 

dispositive issue in McCall was not what address the letter was sent to, but that a single letter was 

sent to two defaulting Defendants.  

 
Under Rule 55(b)(2), SCRCP, “[p]ursuant to Rule 5(a), notice of any trial or 
hearing on unliquidated damages shall also be given to parties in default by first 
class mail to the last known address of such party whether or not such party has 
appeared in the action.” The service requirements of Rule 5(a), SCRCP, 
incorporated into Rule 55(b)(2) mandate that “[e]very order required by its terms 
to be served, every pleading subsequent to the original summons and complaint ... 
every written notice, appearance, demand, offer of judgment, designation of record 
or case and exceptions on appeal, and similar papers shall be served upon each of 
the parties ...” (emphasis added). The plain language of the rule therefore requires 
that each party shall be served separately. Mailing one letter addressed to both 
IKON and CESC, therefore, was not sufficient to comply with Rule 55(b)(2) and 
Rule 5(a). 

 
McCall v. IKON, 363 S.C. 646, 654–55, 611 
S.E.2d 315, 319 (Ct. App. 2005). 

 
The McCall court’s holding is shown in italics in the paragraph above. It is incontrovertible 

that the basis for the holding is the use of a single letter when there were two defendants. The 
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McCall court did not find any fault at all with the address used – just with the lack of one letter per 

defendant. Here, Plaintiff fully complied with McCall; Plaintiff sent one letter to the one Defendant 

at his last known address – just as provided by Rule 55(b)(2). 

 Plaintiff has shown that the issue is moot because Defendant’s only stated intention for the 

damages hearing was to impermissibly argue about liability. Plaintiff has explained how each of 

Defendant’s three main assertions in support of his Rule 59 motion are legally irrelevant. And 

Plaintiff has refuted each one of Defendant’s ten specific assignments of error. If the Court does 

not see fit quite yet to deny Defendant’s motion, there is one more thing, to wit, even if – despite 

all of the forgoing – it was indeed error to deny Defendant’s Rule 60 motion to set aside the 

damages order, that error was harmless. As described in Section V below, that alleged error was 

harmless because setting aside the damages order would simply result in another damages hearing, 

with the same evidence, and the same damages award.  

V. It makes no sense to drag the grieving survivors through another damages 
hearing only to reach the same damages award. 

 

Artrell Davis died as a direct and proximate result of the wreck. That is not in dispute. Nor 

is it in dispute that the medical bills she incurred were directly and proximately caused by the 

wreck. As a result, this is not the kind of case where there is some colorable argument about which 

damages are related and which are not. And in any event, the major component of damages is the 

fact that Artrell is dead. Accordingly, if there were to be another damages hearing, what exactly 

would Defendant do to achieve a different result? After all, all he is entitled to do is cross examine 

and object to Plaintiff’s evidence. Limehouse v. Hulsey, 404 S.C. 93, 117, 744 S.E.2d 566, 579 

(2013). 
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So, how would that cross examination go? What would Defendant ask Plaintiff’s 

witnesses? Would he challenge them as to how much they loved their daughter? Surely not. But 

really, what else is there? And what objections to evidence could Defendant possibly raise?  

Moreover, keep in mind that the Defendant himself swears that the only thing he wants to 

do at a damages hearing is contest liability, and there is no legal possibility of that happening. 

 

The fact is, a future damages hearing would look just like the first damages hearing. And 

it would achieve the same result – at the cost of dragging the grieving family through their 

nightmare all over again. 

Let us call this Rule 59 motion what it is – a shameless and unconscionable ploy by an 

insurance company to delay justice.  

Respectfully Submitted, 
       ANASTOPOULO LAW FIRM, LLC 
       s/ Lane D. Jefferies 
       Lane D. Jefferies, Esquire 
       S.C. Bar Number: 101764 
       Roy T. Willey, IV, Esquire 

S.C. Bar Number: 101010 
       32 Ann Street 
       Charleston, South Carolina 29403 
Charleston, South Carolina    (843) 614-8888 
October 27, 2020     ATTORNEYS FOR THE PLAINTIFFS 
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State of South Carolina 
In Common Pleas Court 

County of Florence 

The Estate of Artrell Davis 
by and through her Personal 
Representatives Lynette Gibbs 
and Jerome Davis , 

Plaintiffs , 

v . 2015-CP-21-2 451 

El roy Jackson and 
Michael Laverne Marks Jr . , 

Defendants. 

The Spe cial Referee Damages Hearing 
held before: 

Honorable James W. Pet erson, Jr., Esq . 

Tuesday, December 13 , 2016 
Florence, South Carolina 
1 0: 33 a . rn . - 11 : 23 a .m. 

The Speci al Referee Hearing was taken 

before Ashley Rogers, court reporter and notary 

public for the St ate of South Carolina, at 620 

West Evans Str eet , Florence, South Carolina, on 

Tuesday, December 13, 2016 . 

Q & A Court Reporting Services 
Post Office Box 4563 (29502) 

273 West Evans ST. (29501) 
Florence , South Carolina 

telephone : ( 8 4 3) 67 3-9845 
e-mail: Info@qacourtreporting.com 
visit: www.qacourtreportin g.com 

Q&A Court Reporting 
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A P P E A R A N C E S 

For the Plaintiff : 
The Suggs Law Firm, P.C. 
506 W. Evans Street 
Florence, SC 29501 
By : B. Scott Suggs, Esq. 
thesuggslawfirm@sc.twcbc.com 

Co-Counsel: 
Anastopoulo Law Firm 
62 Columbus Street 
Charleston, South Carolina 29403 
By: Roy Willie, Esq. 

Also present: Lynette Gibbs, Jerome Davis 

I N D E X 

Witness 

Opening Statement by Mr. Suggs 
Opening Statemerit by Mr. Willie 

Lynette Gibbs 
Direct Examination by Mr . Suggs 

Jerome Davis 
Direct Examination by Mr. Suggs 
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PROCEEDINGS: 

(Plaintiff ' s exhibit number 1 

premarked for identification . ) 

The Court: We are here today for a 

I think it ' s a damages hearing as I understand it 

in the case of the Estate of Artrel l Davis by and 

through her personal representatives Lynette Gibbs 

and Jerome Davis versus Elroy Jackson and Michael 

Laverne Marks , Junior . It ' s civil action number 

2015-CP- 21-2451. It is my understanding that this 

hearing was -- that notice of the hearing was 

provided to everyone involved i ncluding -- I think 

there are a couple of carriers if I ' m not 

mistaken, Scott . And I ' ll let you sort of go 

through that and 

Mr . Suggs : Ye~, sir . 

The Court: - - make sure we put on the 

.record how the notice of hearing was done . 

Mr . Suggs: Yes , sir, Mr. Peterson . We 

notifi ed Lynette Gibbs and Jerome Davis of the 

hearing this morning. And they are present. We 

notified - - and that was by regular mail. We 

notified James Hoffmeyer , who is the attorney for 

the codefendant , Michael Laverne Marks, Junior. 

He was notified by regular mail. He has chosen 
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not to attend because this matter does not 

specifically involve his client. And I will tell 

you something else about that. I l earned the 

other day that Mr. Marks did plead guilty to 

involuntary manslaughter in this case and was · 

sentenced, but I don ' t know the exact disposition 

or number of years . 

The Court: Okay. 

Mr. Suggs: But Mr. Hoffmeyer has 

chosen -- elected to voluntarily exclude himself 

from this hearing. We notified Elroy Jackson, the 

other defendant in this matter by certified mail, 

return- receipt requested , restricted delivery and· 

I provided that notice to you. The envelope was 

returned as undeliverable. Actually , we sent two 

letters to him . Why two letters were sent, I 

don't know, but they were both sent and returned. 

We notified Greenville Casualty Insurance Company 

by certified mail, return-receipt requested , 

restricted delivery. The letters are dated 

November the 10th, 2016 and we sent two separate 

letters to that casualty company. One was 

addressed to Lacy Arrowwood. And the other was 

addressed to Kevin Owens . And those were the two 

and only two adjustors who had ever communicated 
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with me e i ther through the mail or over the 

telephone . 

And so ou t of an abundan ce of 

precaution, we noticed both adjustors in a similar 

fashion , both by certified mail, return-receipt 

requested , res t ricted del ivery . And the cards , I 

think, were returned and you may have those - -

The Court : Yes. 

Mr . Suggs: in your submission . And 

we have not marked those . I don ' t know that we 

need to . If you think we do , then we will . 

Th e Court: Don ' t know that they have 

to be marked as exhibits . I do think it woul d 

be for the -- for them to be filed as part of 

the official record with the clerk ' s office to 

show that servi ce of the notice of hearing was 

accomplished. 

Mr . Suggs : Yes , sir . I 'll do that . 

I ' ll get those back from you afte r the hearing, 

yes, sir. This lawsuit stems from a motor vehicle 

accident , which occurred on September the 6th, 

2014 in Florence County . It was a two- vehicle 

accident . Artrell Davis was a passenger in the 

vehicle, which was cited as being at fault for 

causing the accident . The driver of that vehicle 
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being Michael Laverne Marks, Junior. The owner of 

that vehicle being the other defendant, Elroy 

Jackson . Mr. Marks -- there were some allegations 

that Mr. Marks had been drinking at the time the 

accident occurred and as I told you earlier, I 

believe h is case has been disposed of . He was 

charged with felony D.0 .I. I think ultimately he 

pled to vol--- involuntary manslaughter and 

received a a sentence followed by probation . 

Ms . Davis, as a passenger in this vehicle, was 

extremely -- she was injured very seriously and 

passed away, let's see, on -- I have the death 

certificate here . And that ' s marked as exhibi t 

number 2 . 

Ms. Gibbs : September 12th. 

Mr. Suggs : September 12th . So she 

died six days followi n g our accident. So we do 

have a viable survival cau se of action, which we 

have pled . Mr. Davis and Ms . Gibbs, who are 

present today, are the parents of -- are the 

biological parents of Artrell Davis. And they 

were a ppointed personal - - co-personal 

represent- -- as personal representatives of her 

estate here in Florence County under docket number 

2014-ES-21-925. And were so appointed by Judge 
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Scott, Munford Scott, on December 17th, 2014. And 

they have administered the estate since that time. 

At some point after their appointment, Chauncey -­

what's Chauncey's last name? 

Ms. Gibbs: Robinson. 

Mr. Suggs: Robinson. Chauncey 

Robinson made an appearance in this case. As it 

turns out, Artrell, when she passed away, she had 

no she was an adult . She was over 18. She had 

no last will and testament and she was not 

married. And so her only heirs and assigns would 

be a minor child that she had. Her name is 

Myracle Robinson and her date of birth is ... 

Ms. Gibbs: July the 2 8th, I O 9 • 

Mr. Suggs: July 28th, 2009? 

Ms. Gibbs: Uh-huh. 

Mr. Suggs : July 28th, 2009 . As she 

was unmarried the father -- biological father of 

Myracle is is Chauncey Robinson. So he made an 

appearance during the probate part of this case 

and prayed for certain relief from The Court. 

Judge Scott held a hearing and ultimately decided 

that Lynette Gibbs and Jerome Davis would be 

appropriate individuals to serve as pers--­

co-personal representatives of this estate . But 
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The Court could find no reason why it would not - -

it would withdraw or or revoke the -- the prior 

appointment. So we're still -- of ccurse the 

estate is still open. 

The action was brought under 

2015-CP-21-2451 by the Estate of Artrell Davis by 

and through her co-personal representatives 

against Michael Laverne Marks, Junior and Elroy 

Jackson alleging the things that I've mentioned 

concerning the accident and also setting forth 

causes of action for wrongful death and for 

survival causes of action. That would be under 

exhibit number 4. The summons and complaints were 

personally served on Elroy Jackson at his address 

at 1001 West Turner Gate Road, Pamplico, South 

Carolina 29583 by Mack Harrelson on August 28th, 

2015 at 2 : 20 p.m. 

A summons and complaint was also served 

on the other defendant, Michael Laverne Marks, 

Junior, by the same process server at his home at 

209 Highland Point Drive, Apartment Tin Lake 

City, South Carolina 29560 on August the 5th -­

excuse me, August 31st, 2015 . 

Mr. Harrelson provided his affidavits of servi ce 

on both defendants. They were filed with The 
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Court on September 22nd, 2015. And they are 

marked as exhibits 5 and 6 in the package marked 

as Plaintiff's 1. The guardian ad litem was 

appointed for Michael Laverne Marks by the 

Honorable Michael Nettles on October 16th, 2015 

because Mr. Marks was i ncarcerated . I'm not sure 

if that service was perfected o n his mother at his 

address or on him, but he was subsequently served 

by -- through his guardian ad litem, W. James 

Hoffmeyer, who was appointed by The Court to serve 

in that capacity. 

Mr. Hoffmeyer did file and serve an 

answer to t he summons and complaint . The motion 

and order to appoint a guardian for Mr. Hoffmeyer 

i s contained under exhibit 7 as well as the answer 

of Mr. Marks. More than 30 days elapsed since 

Mr. Jackson was served with the summons and 

complaint. No answer, no appearance by 

Mr. Jackson or any of his representatives had 

taken place by that time. So we filed our 

affidavit of default against Mr. Jackson with the 

clerk of court's office here in Florence County on 

January 26th, 2016. And that is con tained under 

exhibit number 9. 

The hearing on our affidavit of defaul t 
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was held on June t h e 24th , 2016 in support of our 

affidavit for entry of default judgment and for 

damages. We filed for liquidated and unliqui--­

unliqu idated damages , the -- the exhibits which 

were marked as Plaintiff ' s 1 for the purposes of 

t h is hearing. And The Court made necessary 

inquiries concerning whether service had been 

perfected personal ly on both defendants before any 

order of default were entered as to either 

defendant. 

Mr. Hoffmeyer had already answered for 

one of the defendants , so the -- that default 

judgment hearing did not apply to Mr . Marks. The 

Court was satisfied that Mr. Jackson had been 

effectively and personally served with the summons 

a n d complaint and that more than 30 days had 

elapsed since service of the summons and 

complaint . No answer or responsive p leadings or 

appearances had been made or filed . The Court 

entered its judgment by default on June 24th, 2016 

and also issued its order of reference appointing 

you, Mr. Peterson, as -- as special referee or 

master in equity or whatever the term is to hear 

-- to entertain any subsequent hearing concerning 

damages in this case . And that order of re ference 
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is filed with The Court. It was submitted on - ­

it was signed by the judge -- excuse me, on August 

the 1st, 2016 and filed with The Court on August 

the 8th, 2016. 

In the affidavit and support of entry 

of default judgment and for damages liquidated and 

unliquidated, we provided to The Court the - - t he 

name and age, date of birth of the decedent, which 

was August the 30th, 1992 . And we've already 

covered the date of death and the date of 

accident. She was not married, but she did have a 

minor child in her care for whom she was 

responsible for. 

We also provided the bills associated 

with her last illness including Florence County 

E.M . S. bill for $870.16, a bill from McLeod 

hospital, which was $393,127 . 86, which was one of 

the bills . The total was $402,965.86. Statement 

from the E . R. physician who treated her for 528 

dollars, x - rays from her treatment totaling 1,495 

dollars, a bill from Hangar prosthetics and 

orthotics for $3 , 725.92, miscellane ous other bil l s 

from McLe od hospital in the amount o f 960 dollars 

and 1440 dollar s and ultimately a funeral bill in 

the amount of $7,969 . 50 . Those wer e the b i lls 
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from the treatment that she received prior to her 

death as a result of this accident and the funeral 

bill. 

And that brings us here today . Roy 

Willie is present . He is -- he works for the 

Anastopoulo Law Firm in Charleston representing 

the interest of Chauncey Robinson as the 

biological and presumptive father of Myracle 

Robinson, the minor child of Artrell Davis and 

Mr. Robinson. All parties have been notified of 

properly notified of the damages hearing today 

by certified mail, return- receipt requested, 

restricted delivery . No one has attended other 

than those present today . The court reporter is 

here and taking a record of the proceeding so far, 

which brings us up to date and if you would like 

to hear some testimony concerning the decedent, we 

can proceed with that now. 

The Court: Yes. Roy, before we get 

started, do you want to put anything on the record 

about your participation on behalf of Mr. Robinson 

-- Mr. Chauncey Robinson? 

Mr. Willie : No. The re was a 

disagreement at that outset of the case about who 

the proper persona l representative would be. We 

Q&A Cour t Reporting 
www.qacourt r eportingonline.com 

Page 12 , 

l 
1 

ROA 191



1 

2 

3 

4 

5 

6 

7 

8 

--- 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

went through the process. The Court adjudicated 

that. Thereafter, Scott and I were able to come 

to an agreement that we would both, you know, go 

thr ough the representation for the estate on the 

case that he would be the lead Counsel for the 

case, the underlying case, and that we would 

assist as needed, fund whatever was needed, work 

together. And that we would revisit it after the 

damages hearing or after a verdi ct was rendered 

for a potential case if t here is one against the 

insurance company or or what have you. But at 

this -- at this point, we're working together, 

both representing, you know, the -- the estate and 

have agreed on -- on all the terms of -- of that 

representation a nd so forth . 

The Court: Okay, great. Okay . You 

may proceed. 

Mr. Suggs : Thank you. Would you -- do 

you need to swear ... 

The Court: Yes, I think we'll - - we 1 11 

just have the court reporter swear in any witness 

you wish to call. 

Mr . Suggs: We call Lynette Gibbs . 

Lynette Gibbs, 

being first duly sworn by the court reporter, as 
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hereinafter certified, testified as fol l ows: 

D I R E C T 

By Mr. Suggs: 

E X A M I N A T I O N 

Q Just a few questions, Lynette. How are 

you this morning? 

A 

Q 

Fine. 

Okay. You were -- you ' re the mother of 

Artrell Davis. 

A 

Q 

Yes . 

Okay . Artrell was -- was -- was born 

when? Do you know t he birth? 

A October the 20th, 1992 . 

Q Okay . And you heard the date that I 

announced of her passing, which was September t he 

12th 

A Twelfth . 

Q - - of 2014. 

A Uh-huh. 

Q Is that correct? 

A Yes . 

Q Okay. At the time of her -- Artrell ' s 

death, did she live with you? 

A 

Q 

h ousehold? 

She was l iving with me. 

Okay . Who else was liv ing in the 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Her sister, brothers and my cousin . 

Okay . What about her daughter? 

Yeah. 

And her daughter's name is ... 

Myracle Robinson. 

Myracle. How old is Myracle? 

Seven . 

And what is Myracle ' s date of birth? 

July the 28th, ' 09. 

Okay. And that ' s Artrell ' s daugh ter? 

Yes. 

And Artrell was not married at the time 

of her death, was she --

A 

Q 

A 

Q 

testament 

A 

Q 

No. 

Had she ever been married? 

No. 

Okay. And did she have a last will and 

No. 

-- at the time of her death? Okay. 

And the father of Myracle is -- was announced to 

be Chauncey Robinson. Is that correct? 

A 

Q 

Yes . 

All right. Had any D.N.A. tests been 

done to confirm whether -- to confirm the 
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paternity of Myracle? 

A 

Q 

No. 

Okay. But it's established and 

accepted that Chauncey is in fact the father? 

Yes. A 

Q Okay. And -- and Artrell and Chauncey 

were never married. Is that 

A No. 

Q -- right? Okay. Now, at the time of 

Artrell's death, was she -- was she working? 

A No, she had -- yeah, she was working 

- - at Wellman. 

Q 

A 

Q 

Oka y . Which -- the Wellman in 

Johnsonvil l e . 

in 

-- Johnsonville? Okay. And did she 

work full time? 

A 

Q 

A 

Q 

day? 

A 

Q 

per week? 

A 

No. 

Did she work part time? 

Uh- huh, as needed. 

As needed, okay. Did she work every 

No. 

Did she work a certain number of days 

Not really. 
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down. 

think 

think 

month. 

Q 

A 

Q 

A 

Q 

A 

Q 

Was she 

Just as needed . 

She was an on-call person? 

Uh-huh. 

You have to say yes or no -­

Yes . 

so the court reporter can take that 

Okay? 

A 

Q 

she 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

All right. How often per week do you 

or per month, whichever is easier , do 

would work? 

Probably about once -- once out the 

Once a month? 

Uh-huh . 

So not very much at all? 

Not very much . 

you 

How much was she paid when she worked? 

I think her l as t paycheck was 150 if 

rrm not mistaken. 

Q All right. Do you know whether that 

was gross or net? 

A 

Q 

That was gross. 

Gross. Do you know how many hours that 
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would represent? 

A She was working, I think, like six 

hours a day. 

Q All right. Do you know how much she 

was making per hour? 

A No. 

Q All right. Do you know if she was on 

salary or hourly? 

No. A 

Q Okay. Do you know how many hours she 

worked to get that 150? 

A She worked ... 

Q If she worked 10 hours, that would be 

15 dollars an hour, right? 

A I don't think it was 10 hcurs. 

Q Okay. So she may have made more than 

that per hour? 

A Less than that. 

Q Less than that, okay. Was she healthy 

before - -

A Yes, sir. 

Q - - she died? Did she have any major 

medical problems at all? 

A 

Q 

No, sir. 

All righ t. Did she go to t he doctor 
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frequen tly or not? 

A 

Q 

No , sir . 

All right . Obvious l y she had the baby, 

so she went to several trips with the 

pediatrician, the obstetrician, that sort of 

t h ing . 

A 

Q 

Yes, sir. 

Is t hat righ t? But s h e d i dn ' t go to 

the doc tor regu larly? 

A 

Q 

No , sir . 

Al l right . And other than -- than that 

job, did s h e have any o t her jobs? 

A 

Q 

A 

Q 

t h ere? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

~,~-~ 

Before , she worked at Walmart. 

All right. 

In Lake City. 

Okay . And what - - what did s h e do 

She was a cashie r. 

Did she wor k f u ll time or part time ? 

Full time . 

How many hou rs per week did she work? 

She was worki ng eight hours . 

A day? 

A day. 

Oka y . So about 40 hou rs a week? 
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A 

Q 

job? 

A 

Q 

was making 

A 

Q 

Yeah . 

And did -- how long did she hold that 

For six months. 

All right. And do you know what she 

per hour? 

No , sir. 

All right. Well, she had to be making 

at least minimum wage though . Is that right? 

A 

Q 

Yes , sir . 

All right. Was she capable of working 

a full-time job? 

A 

Q 

Yes, sir . 

All _right. There was nothing stopping 

her physically 

A 

Q 

working? 

A 

Q 

No, sir . 

- - or anything else to prevent her from 

No, sir . 

Okay . And she - - this accident was on 

September the 6th of 2014. Is that right? 

A 

Q 

Yes, sir. 

And she -- she survived the accident 

for several days before she died . Is that right? 

A Yes, sir . 
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Q And she passed away on September the 

12th of the same year? 

A Yes , sir. 

Q And did she pass away -- was she in the 

hospital when she passed? 

A 

Q 

Yes, sir. 

Okay. Tell us a littl e bit about the 

accident as far as you remember. 

A Well , when we got to the hospital, she 

had broken her neck and her back . And then she 

was fine when we got there. That Wednesday, she 

was fine. The doctor called us in and say she was 

fine. That Thursday she died. Said she had 

problems with her kidneys. She had blood in her 

kidneys and all that stuff . And everything was 

failing, so -- and -- and I -- me and him got 

together and was like, ain't no need to let her 

suffer . 

about 

Q 

A 

Q 

A 

Q 

A 

When you say him, are you t alking 

Me and Jerome Davis. 

Jerome? 

Got together 

Okay. 

-- and told the doctor there wasn 't no 
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need for her to suffer. Don ' t cut on her anymore. 

Just go ahead and let it be. 

Q 

A 

Q 

support? 

A 

Q 

survive? 

A 

Q 

made to 

A 

Q 

A 

Q 

A 

So what what did that mean for you? 

Just go ahead and let her pass . 

Was she being -- was she on life 

Yes, sir. 

Did she need that l ife support to -- to 

Yes, sir. 

All right. And so the decision was 

to end her life? 

Yes, sir. 

And who made that decision? 

Me and Jerome. 

As the p arents? 

Yes, sir. 

Q Okay . And no one else could have made 

that decision, could they --

A 

Q 

No, sir. 

And did the doctors look at the two of 

y'all as the ones who have the authority to make 

that decision? 
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make that decision --

A No, sir. 

Q Did they? And she wasn't married or 

anything like that --

A 

Q 

A 

Q 

time? 

A 

Q 

present 

A 

Q 

going on? 

A 

Q 

A 

Q 

A 

No, sir. 

Was Chauncey present? 

No, sir. 

He was not. Where was he during this 

Incarcerated. 

Okay. What about Myracle was she 

Yes, sir. 

-- at the time? Did she know what was 

Yes, sir. 

Okay. And how old was she at the time? 

Five. 

And how old is she now? 

Seven. 

Q Seven, okay. Are -- who has custody 

who had custody of her before Artrell's death? 

Had there been in family court orders 

concerning 

A No, s ir. 
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Q 

married to 

custody? Okay. And she was never 

to Chauncey, so she would have had 

custody under the law. Is that right --

A 

Q 

A 

Q 

Yes, sir. 

Without a family court order? 

Yes, sir. 

All right. Did -- you said Myracle 

knew what had happened to her mother. 

A 

Q 

Yes, sir. 

And she - - was she present when her 

momma passed? 

A 

Q 

Yes, sir. 

Okay . And what about Artrell ' s 

educational background, what sort of educational 

backgro und -- did she go to high school? 

A 

Q 

school? 

A 

Q 

A 

Q 

She graduated. 

She did graduate. From which high 

Hannah-Pamplico High. 

Do you know what year? 

2010. 

Okay . She was right in the beginning 

of her life, wasn' t she? 

A Yes , sir. 

Q All r ight . Do you know anybody e l se 
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she was with when the accident happened other than 

the driver? 

A 

Q 

accident? 

A 

Q 

Latrice Mcwhite. 

Were other people injured in the 

They wasn't injured as bad as Artrell. 

Okay. Did Artrell have any college or 

tech school background? 

A She was going to Kenneth Shuler hair 

school, cosmetology. 

Q 

A 

Q 

A 

Q 

that while 

A 

Q 

A 

Q 

Which school? 

Kenneth Shuler. 

Is that in Pamplico? 

Florence. 

It ' s in Florence. Was she attending 

Yeah. Yes, sir. 

How long had she been doing that? 

About two months. 

All right. Was she set t o graduate at 

a certain time 

A 

Q 

A 

No, sir, not yet. 

How long of a program is that? 

I think it ' s like a - - a year. I think 

25 it ' s a year. 

J 
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Q 

months? 

A 

Q 

A 

Q 

Okay. And she had been there two 

Uh-huh . Yes, sir 

Is t hat a yes? 

Yes , sir . 

Okay . I f she had finished that 

program, would she have been a licensed 

cosmetol ogist? 

A 

Q 

Yes , sir. 

And would s h e have been abl e to operate 

a b u siness as a cosmetologist? 

A 

Q 

Yes , s i r . 

Would she have been abl e to cut hair 

and style hair a n d - - and earn a l iving as a 

cosmetol ogist ? 

A 

Q 

Yes, sir . 

Al l r ight . Did she ever discuss with 

you what sort of money she coul d make as a 

cosmet o l ogist? 

A 

Q 

No, sir . 

Do you h ave any idea what a 

cosme tologist makes? 

A 

Q 

No, sir . 

Do you feel like they make more than 

mi nimum wage? 
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A 

Q 

Yes, sir. 

Okay. And is that - - was that her 

career ambition to be a cosmetologist? 

A 

Q 

Yes, sir. 

Did she have any other dreams or hopes 

to -- for her career that you knew of? 

A 

Q 

No , sir. 

Okay. All right. And she was a very 

young woman when she died . Is that right? 

other 

not? 

A Yes, sir. 

Q How old was she? 

A Twenty-two . 

Q Twenty-two, okay. Could she have had 

children if she had wanted to? 

No, sir. A 

Q She could not have othe r chi l dren. Why 

A She -- she - - Myracle was a twin . 

Q Okay. 

A And she was preeclampsia, so she l ost 

one of the twins . 

Q 

A 

Okay. 

Then she was pregnant again in June 

with a boy and she lost him and the doctor told 

her she couldn ' t be able to have any more . 
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she? 

Q 

A 

Q 

Okay. So Myr acle was a miracle, wasn 't 

Yes, sir. 

And she ' d be the only child that she 

could have? 

A 

Q 

Yes , sir. 

All right. And did she intend on 

raising Myracle? 

A 

Q 

school? 

A 

Q 

Yes, sir. 

And did she want to see Myracle go to 

Yes , sir . 

And she wanted to s e e Myracle ma ybe go 

to college? 

A 

Q 

Yes, sir . 

All right. She was responsible for 

providing for her? 

A. 

Q 

Yes , sir. 

Did anyone else h e lp provide fo r 

Myracle for money or anything like that? 

A 

Q 

A 

Q 

A 

Me and her gra ndfather . 

Okay. When you say - -

Gerald Gibbs. 

Who? 

Gerald . 
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Q Gerald Gibbs, okay. Did -- did 

Chauncey contribute when h e could to help buy 

things for Myracle when he could --

A 

Q 

Yes, sir . 

Okay. All right. Now, you heard me go 

over the medical bills from the time that t hat 

the ambulance picked Artrell up until the time she 

passed . Is that right? 

A 

Q 

Yes, sir . 

And you were sitting here listeni ng to 

me recite those figures. 

you? 

A 

Q 

A 

Q 

Yes, sir . 

And did those figures sound correct to 

Yes , sir. 

Do you think there are any more that I 

mi ght have left out? 

A 

Q 

Not as I know of . 

Okay. Have any of these medical bills 

been paid to your knowledge? 

A 

Q 

Not as I know of . 

Okay. Do you know whethe r or not SOVA 

or crime v ictims assistance paid any of these 

bills? 

A If any bills should have been paid, I 
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think they paid off t h e funeral bill. 

Q 

$7,969.50. 

Okay. And the funeral bill was 

A 

Q 

Yes , sir . 

Okay. And so the -- the bi lls that I 

went through, there are a lot, aren't they? 

A 

Q 

Yes, sir . 

And none h ave been paid except maybe 

the funeral bill? 

A 

Q 

Yes, sir. 

Okay. Did -- did Artrell h ave a lot of 

money or a ny money in the bank o r did - -

A No, sir . 

Q she leave any property or 

anything 

A No, sir . 

Q when she passed? Okay. Did -- she 

didn't have a house or 

bank? 

A No , sir . 

Q - - a car? Okay. And no money in the 

A 

Q 

No, sir . 

So none of these bills could be paid by 

any money that she would have had. Is that right? 

A That ' s right . 

Q&A Cou rt Reporting 
www . qacourtreportingonline . com 

Page 30 

j 

I 
I 
I 
l 
j 

I 
! 

1 · 

1 
l 

l 
l 

ROA 209



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

Who ' s providing for Myracle now? 

Me , Gerald and - - and Chauncey . 

Okay. Are y'all are living in the same 

house? 

A No, sir. 

Q Okay. Does Myracle live with you or 

with Chauncey? 

A 

Q 

A 

With me . 

Okay . And who else lives with you? 

Gerald - - Artr--- Gerald, Jarrell, 

Shakira , Geral d and Exavian . 

Q 

work? 

A 

Q 

now? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Okay . How many people in the househol d 

Two. 

Okay. And what grade is Myracl e in 

First . 

First grade. How is s he getting along? 

She doing good. 

She doing better? 

Yes. 

Does she ever talk about her momma? 

More about her sisters . 

Okay . Are you asking Mr . Peterson to 
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A 

Q 

Yes , sir . 

Are you asking him to make -- to 

consider the medical bills and the funeral bill 

that that were incurred in this case? 

A Yes, sir . 

Q Are you asking him to take in to 

consideration the mortality tables under title 19 

of our code? 

A 

Q 

Yes , sir. 

Or the mortality tables under the --

under the federal under the federal statutes? 

A 

Q 

Yes, sir. 

Okay. What about -- let's talk about 

punitive damages for a second. You understand how 

the accident happened? 

A 

Q 

No, sir. 

All right. Do you know there was some 

drinking involved in the accident? 

A 

Q 

Yes, sir. 

And were you aware that Mr. Marks was 

operating the vehicle at the time of this 

accident? 

A 

Q 

Yes, sir . 

And were you aware that he was drinking 

or intoxicated or both at the time of the 
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accident? 

A 

Q 

Yes, sir. 

Okay . And that - - that this was a 

two-car accident? 

A 

Q 

Yes, sir. 

And that he was the one who was listed 

at fault for causing the accident? 

A 

Q 

Yes, sir. 

And that he was subsequently 

incarcerated for his role in this -- causing this 

accident? 

A 

Q 

Yes, sir. 

And then what I said earlier, that he 

ultimately has pled guilty to -- to involuntary 

manslaughter stemming from this accident? 

A Yes, sir. 

Q Are you asking the - - Mr. Peterson to 

consider a punitive damages award also? 

A 

Q 

Yes, sir. 

All right. Now, Myracle -- excuse me. 

Artrell did not die instantly in this -- as a 

result of this accident, did she? 

A 

Q 

No, sir. 

We've already talked about that, 

25 haven ' t we? 
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A 

Q 

Yes, sir. 

She lived for at least six days 

following this accident . Is that right? 

A 

Q 

Yes , sir. 

Was she conscious at any period of time 

during these six days or any time after the 

accident before she passed? 

A 

Q 

No, sir . 

Did she was she completely 

u nconscious or did she come in and out of 

consciousness or do you know? 

A No, sir, she never -- she always been 

unconscious. 

Q Did -- did the doctor try to make her 

comfortable in her last hours or days? 

A 

Q 

Yes , sir . 

Do you know whether they gave her pain 

medication and other -- other medications in order 

to make her comfortable? 

A 

Q 

A 

Q 

Yes, sir . 

And in fact you know they did? 

Yes, sir. 

And do you recal l what your discussion 

was with the physician or doctors when you make - ­

made the decision to -- to end her life? 
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A 

Q 

No, sir. 

Okay. Could she have lived longer if 

y ' all decided to keep her on life support? 

A No, sir. 

Q All right. Do you think that she would 

have expired eventually anyway? 

A 

Q 

A 

Q 

Yes, sir. 

But you don't know when? 

No, sir. 

Could she have lived several more days, 

do you think? 

A 

Q 

A 

No, sir . 

Okay. Do you think the end was near? 

Yes, s i r , ' cause he said her kidneys 

had already - - everything had a l ready failed. 

Q Okay. Now, have I helped you with thi s 

case from the very beginning? 

A 

Q 

Yes, sir. 

Okay. And have we tried very hard to 

-- to conclude this matter? 

A 

Q 

to now? 

A 

Q 

Yes, sir . 

Are you satisfied with my services up 

Yes, sir . 

Any complaints at all? 
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A No, sir. 

Q And now Jerome is present today here as 

well . Is that right? 

A Yes, sir. 

Q And he ' s Artrell ' s biological father? 

A Yes, sir. 

Q All right. And has he been with u s --

all of us together have been working on this case 

from the very beginning? 

A 

Q 

Yes, sir. 

Okay . Was he present when Artrell 

passed away? 

A 

Q 

Yes, sir. 

Okay . And he also had to make that 

decision, a very difficult decision? 

A Yes , sir . 

Mr . Suggs : Okay . I don ' t have any 

other questions I don ' t think . Do you have some 

questions? 

Mr . Willie: No . 

The Court : I - - I have none . Thank 

you. I know that ' s hard . I appreciate your 

effor t getting through that . 

Mr . Suggs: I -- I think if I were t o 

talk to Mister - - to the father , I think t hat it 
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would probably be redundant. 

The Court: Okay. 

Mr. Suggs: Unless you want to hear 

from him. 

The Court: Okay . I mean, either way. 

Whatever you want to do . 

D I R E C T 

By Mr. Suggs : 

E X A M I N A T I O N 

Q Okay. Just a few questions the n. This 

is Jerome Davis. 

A 

Q 

Yes, sir. 

Jerome , you ' re 

The Court: Let ' s let him be sworn in. 

Jerome Davis , 

being first duly sworn by the court r eporter, as 

hereinafter certified, testified as follows: 

By Mr . Suggs: 

Q Jerome , thank you for being here this 

morning. And you ' re Artrell ' s biological father? 

A Yes, sir . 

Q And you ' ve been sitting here as I've 

been telling Mr . Peterson about t hi s case and as 

I 've b een questioning Lynette about these matters . 

Is that right? 

A Yes, sir. 
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Q And you -- are -- are there any -- are 

there any questions that I failed to ask Lynette 

or are there any -- any things t hat you feel that 

are important that need to be expressed today that 

have not come to light so far? 

A Well, I just want to say, you know, 

when we made that deci sion, we didn't want to, but 

the doctor, chaplai n , they all talked to us . They 

like , you know, everything shutting down. That 

nothing else they could do medical , so we made 

that decision. 

Q How long was -- was Artrell in the 

hospital in the bed before the doctors approached 

y ' all and said, you know , there ' s not much more 

that we can do? 

A That Saturday she went in - - or that 

Friday night when it all happened . That Friday 

she was gone, the following Friday . 

Q So was the accident on -- on a Friday 

or a Saturday? 

The Witness : When - - when was it? 

Fri --- that Friday night and Saturday somewher e in 

the re? 
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The Witness : Yes. 

Mr. Willie: I t would have been early 

in the morning . 

The Witness: Yes, ' cause when I got 

the phone call , I -- I came home and when I seen 

her, s h e was like Lynette said . The halo was on, 

neck broke , back broke and she was -- blood 

everywhere. And they was telling us that in the 

coming days , they had to do repair her elbow. 

That was six hours and then do her back. That was 

another eight hours. And I kept asking ' em all -­

I asked -- too much, you know. It ' s too much on 

her, but t h ey h ad to relieve some of t hat pressure 

and stuff like that . So like Lynette said, she 

was doing - - I t hought she was, you know, we 

thought she was doing pretty good, you know, 

holding up. 

Got that phone call, just -- we went 

back . By the end of the week, everything just 

shut down . I -- I got back up there, my baby was 

swol- -- I mean , she was -- the casket is 26 

inche s , she was 26 inches in her cas--- casket . 

We couldn't even open the casket . So she was 

swollen and they start packing her mouth back with 
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it's all happen again. And I like -- I like 

and there ' s nothing they could do. They did all 

they could . They was trying to do the - - what you 

call it? I think dialysis in the room, but then 

they wanted to move her downstairs and she 

wouldn ' t survive in the elevator ride · __ ride. So 

they was just gonna try to do it in the room. 

Tried to put a catheter in her; she wouldn't take 

it . So that was it . 

Q How many bones did -- did she break or 

what were the degree and severity of her injuries, 

Jerome? Do you remember? 

A The doctor to ld -- I -- I asked. I had 

two or three of ' em come to me a nd like - - I mean, 

what you see is what you gonna get. She ' ll never 

walk. She'll never do this. She ' ll -- you know, 

from here o n down, if she did survive ... 

Q 

A 

Q 

She would have been paralyzed? 

All t he way. 

So she had a broken back and a broken 

n eck and a broken or messed up arm? 

yes? 

A 

Q 

Uh- huh. 

And severe head injurie s? Is that a 
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Q Okay. And what -- how many chiJ.dren do 

you have including Artrell? 

A Six. 

Q What number was she? 

A She's my oldest. 

Q She's your oldest. 

A Uh- huh. 

Q She was your baby, wasn't she? 

A Yeah, she was - - Tre ll 'I'rell -- I 

mean, I I was driving truck - - I used to drive 

truck on the road and stuff like that. She would 

call me and we would bump head . And -- and my 

momma passed back here and then she was like that 

child is every spitting image of you. And we 

would talk and stuff like that, but one thing 

about Trell, Trell knew what she want. 'I'rell went 

and got it. She -- she ' s a lot like me. She's -­

when she -- she's determined. And I listen to you 

and you like what would s h e become and stuff like 

that? I mean , that ' s -- that ' s out the question 

now. 

I mean, it might -- like I always told 

my momma, you know, people like - - you -- you 

don't want to bury your child. You want your 

child to bury you. And I used to tell my momma 
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that because I - - like I would rather go before 

you because I don't know how I would survive when 

my momma go. Now, Trell gone and I -- I look at 

the rest of my kids and -- and -- and, you know, I 

like that -- just that one -- that one. And she 

was -- what was Lynette, a couple weeks before her 

20-something 

been? 

her other birthday would have 

Ms. Gibbs: Right. 

The Witness: Yeah, just a couple weeks 

in a couple weeks. And you know ... 

By Mr . Suggs: 

Q 

A 

Q 

A 

Do you miss your daughter a lot? 

Yeah. 

And 

You don't -- you don ' t miss nobody --

like people tell you, like, I know what you go 

through . You don't know what I 'm going through . 

They don't know. 

Q It was difficult for you and -- and 

Lynette and Myracle and the family to watch her 

and that sort of situation and condition, wasn't 

it? I 'm sorry about all that. Thank you for 

answering some questions for u s . 

A Yes, sir. 
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The Court: Thank you. I appreciate 

you doing that. 

Mr . Suggs: I think that ' ll be all I 

want to put up. 

The Cou rt : Okay. Roy, anything you 

can think of that we ... 

Mr. Willie: Just the -- the few things 

I would say is my calculation of the life 

expectancy was 60.28 years from the time of her 

death . And, you know, the -- this case was 

pending in Florence County. And while, you know, 

your role obviously is to come up wi t h the actual 

damages that are cognizable from the testimony, we 

have pled -- Scott pled in the complaint and asked 

for punitive damages. And so I think it would be 

important to consider, you know, how a jury in 

Florence would look at damages . And I tried a 

case a few months ago, about two months ago now, 

a nd -- a broken leg case and a jury in Florence 

came back with 5 , 000 , 000 dollars in damages on 

that and no drinking, obviously no death. 

And so I think it ' s i mportant to 

take that in to account that in this case, it 

to 

really was a gir l -- a young lady at the outset of 

h er life. And like her father said, what she 
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would do in those 60 . 28 years is unknown, but one 

thing we would know based on wha t she had done in 

t he five prior years i s she would have b een taking 

care of h er daughter . And she would have been 

working enough to make sure that her daughter was 

taken care of . So that little girl, while her 

grandparents and her father have stepped up and 

are taking care of her, you know, she ' s lost her 

mother . And I think with respect to the wrongful 

death cause of action, a five year old who knows 

what ' s going on , knows who her mom is , is talking, 

having conversations with h e r and then one day, 

she ' s gone without the opportunity to say goodbye . 

You know, the testi mony in this case as 

you heard was she could never t alk at the 

hospital . She was quadriplegic in in the s ix 

days that she did live a nd so , you know, the 

quality of life in those last six days was -- was 

pretty awful. So that's all that I would add, 

just as a point of reference, but I - I think 

Scott did a good job with the testimony . 

The Court : Okay . Scott a nything else 

you want to ... 

Mr . Suggs: No, sir . I was actually 

trying to think of the mortality tables. I think 
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they ' re under title 19, but I was trying to think 

of the federal . I think those are - - the center 

for disease control has their own mortality tables 

as well for for African Americans, Hispanics, 

and I think it might be a little longer for 

females under that code section, maybe a year or 

two more. I was just trying to recall the what 

-- what statutory tables they were under. And I 

think that is center for disease control , the 

online version I think is the latest one. It ' s 

2009. 

The Court : Okay. I will give this 

some - - some thought and we ' ll i ssue an order 

entering a judgment . Obviously a - - this is a 

default matter. There is no question about 

liability. We ' re here just to dis- -- set damages 

for your benefit. Please understand that I know 

-- I mean, there ' s no amount of money that can 

replace a child. I -- I ge t that. I understand 

that. Our statutes and court cases instruct me on 

what I should consider as I try to determine a 

correct amount of damages for a what we call a 

wrongful death and survival action and I will 

certainly try to apply those, but I want y ' all to 
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nothing that I can award that adequately replaces 

the loss of a child. And I feel for y ' all. I 

appreciate your being here today. I recognize 

this is a hard thing to talk about and a hard 

thing to do . I certainly appreciate your efforts 

on behalf of Myracle. And will certainly take all 

of that in to consideration as I try to come up 

with an appropriate award. 

Mr . Suggs: Thank you, Judge. 

The Court: And I will try to do that 

within the next few days. So that we don't drag 

this thing out any longer than we need to drag it 

out. I appreciate everybody being here . 

Mr . Suggs: Thank you very much. 

Appreciate you, too . 

(WHEREUPON, A BREAK WAS TAKEN 

FROM THE PROCEEDINGS.) 

The Court: Back on the record. We are 

- - you have submi tted to me a package of materials 

that you have marked as Plaintiff's exhibit 1. 

And you have offered that for admission. Without 

objection, that will be admitted and -- as part of 

the record. And I will certainly consider those 

as I make a d etermination in this case . 
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(The hearing concluded at 11:23 a.m.) 
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CERTIFICATE OF REPORTER 

State of South Carolina 

County of Florence 

I, Ashley Rogers, Court Reporter and Notary 

Public for the State of South Carolina, do hereby 

certify that the transcript of the foregoing 

proceedings contains a true record of the hearing 

i n the above-captioned cause. 

I further certify that I am neither attorney 

nor Counsel for , nor related to or employed by any 

of the parties connected to the action, nor am I 

financially interested in the action. 

Witness my hand at Florence, South Carolina, 

this the 2nd day of January, 2017. 

Ashley Rogers 

MY COMMISSION EXPIRES: 
March 15, 2022 
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State , f South Carolina 
In Common Pleas Court 

County of Florence 

The Es ate of Artrell Davis 
by and through her Personal 
Repres nta tives Lynette Gibbs 
and Jeri ome Davis , 

Plaintiffs , 

v . 2015-CP-21-2451 

Elroy ~ackson and 
Michae Laverne Marks , Jr ., 

Defendants . 

The Special Referee Hearing 
held before : 

Honorable James W. Peterson , Jr ., Esq . 

Thursdfy , April 25 , 2019 
Florence , South Carolina 
1 : 06 p ~m. - 2 : 45 p . m. 

The Special Referee hearing was taken 

before Ashley Rogers , court reporter and notary 

public for the State of South Carolina , at 620 

West Eans Street , Florence , South Carolina , on 

Thursd y , April 25 , 2019 . 

Q & A Court Reporting Services 
Post Office Box 4563 (29502) 

273 West Evans ST . (29501) 
Florence , South Carolina 

telephone : (843) 673 - 9845 
email : Info@qacourtreportingonline . com 
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A P P E A R A N C E S 

For the Plaintiff : 
The suhgs Law Firm, P . C . 
506 W. I Evans Street 
Florence , SC 29501 
By : Bt Scott Suggs , Esq . 
thesuglslawfirm@sc . twcbc . com 

Co-Coupsel : 
Anastoroulo Law Firm 
32 Ann Street 
Charle ton , South Carolina 29403 
By : Rby T . Willey , Esq . 
roy@akimlawfirm . com 

For th l Defendant : 
ChildslLaw Firm, LLC 
2100 P~insett Highway 
Suite D 
Greenv~lle , South Carolina 29609 
By : Rbbert C . Childs , III , Esq . 
roberttlawyerchilds . com 

Alsop esent : Elroy Jackson , Lynette Gibbs 
Jerome Davis , Heather Honney 

Pg/Ln 
62/3 
62/3 
62/5 
62/5 
62/5 
62/5 
62/5 

Ex . 
P-1 
P- 2 
D- 1 
D- 2 
D- 3 
0-4 
0-5 

E X H I B I T S 

Description 
Affidavit of Diane Giddings 
Affidavit of Mack Harrelson 
Subpoena 
Earnings statement 
McLeod medical bill 
McLeod radiology record 
United Healthcare form 

affirmative 
negative 
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PROCEEDINGS : 

THE COURT : We ' re here in the case of 

of Artrell Davis by and through her 

personal representatives , Lynette Gibbs and Jerome 

Davis ~ersus Michael Laverne Marks , Junior and 

Elroy ~ackson , civil action number 2015- CP- 21- 0245 

and we ' re here today to hear arguments regarding a 

motion to set aside judgment that has been filed 

o n beh~lf of Mr . ,Jackson . So with that , I ' m gonna 

turn ii over to Mr . Childs , who filed that motion 

on behalf of Mr . Jackson . 

MR . CHILDS : And is it okay if I sit? 

THE COURT : Please do . 

MR . CHILDS : It ' s contrary to my ... 

THE COURT : I know . I know , but , no . 

No . E~erybody , we ' re around a table -- huddled 

around a table instead of in a courtroom, so we ' ll 

be verv informal . 

MR . CHILDS : I became aware in March of 

last year of a lawsuit that was pending or that 

was -- well , actually still is pending against 

Mr . Elroy Jackson and Michael Marks . And we had 

Greenville Casualty Insurance Company has filed 

an act~on - - basically a interpleader action about 

that . But looking in to it , we determined that 

·- -- -- ... - .. _, ·""" 
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there was a possible judgment against Mr . Jackson 

and we[ notified Mr . Jackson o f that in March of 

2018 . Actually received -- the actual judgmen t 

agains~ Mr . Jackson really wasn ' t actually filed 

in this action until January of 2019 . I think 

that Wal s the clerk ' s office mistake honestly . And 

-- and in production in -- in -- the -- the 

interpleader action , we were provided with Your 

Honor ' s decision from that . And so then we 

notifiid Mr . Jackson and we filed a motion to set 

aside fhe damages decision . Mr . Jackson does not 

contest that he was served with the lawsuit . He 

contests that he was not served wi t h notice of the 

trial or the hearing on the damages . As shown in 

his affidavit , previously filed back i n May of 

last year , his proper address is 1010 West Turner 

Gate R4ad . Our information a nd belief is that h e 

was served notice of the hearing at 1001 West 

Tur;ner JGate Road . That ' s also from the record 

from your hearing , Your Honor . Mr . Suggs says 

that we notified Mr . Jackso n and the other 

defendant in this matter by certified mail , return 

receipJ requested , restricted delivery . I 

provided that notice Lo you . 

returnJd as undeliverable . 

The envelope was 

And the reason it was 
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returned undeliverable is because that was not 

Mr . Jaskson ' s address . 

We have since then followed up with 

documei ts that indicate what Mr . Jackson ' s address 

was , p ,~y stubs , and - - and medical records and 

things such as that . And we ' re prepared to 

introd1~ce testimony as to that issu e , but I see 

here t l at - - we received an affidavit yesterday 

from Mf . Mack Harrelson , who is the process 

server) who says , indeed, he d i d serve Mr . Jackson 

with t!le summons and complaint in this case , but 

that h says regardless of the error on my 

affida it of service as it relates to address , the 

man I spoke to did identify himself as Elroy 

JacksoA . And if you read the entire affidavit of 

Mack HJ rrelson , it indicates that there was a 

mistakJ about Mr . Jackson ' s address . And just to 

be cleJ r from the plaintiffs -- to the plaintiffs 

in thi~ case , Mr . Jackson does not say he was not 

served with the initial summons and complaint . 

The precess server did serve him and we ' re not 

contes l ing that . So what we ' re asking for is -­

is for Your Honor to set aside the damages 

judgment because Mr . Jackson was not properly 

notifiEd by first class mail at his last known 
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address in accordance with Rule 55 (b) (2) and also 

5(a) . And that that notice , we t hink and we ' re 

pretty sure , went to the wrong address , as that 

was th,~ address that the - - the service process 

server wrote down for Mr . Jackson ' s address . If 

that ' s still a bone of contention with the 

partie.~ , I ' d be glad to go in to evidence on that , 

but it seems to me like that -- that was almost 

admittE~d by the process server that he had the 

wrong ,~ddress . 

THE COURT : Let me -- let me ask a 

couple of questions and we ' ll determine whether we 

need t(D go in to more testimony on that . Scott 

and Ro1, are -- is it admitted -- I I know it ' s 

from the transcript that the notice of hearing was 

returnld as -- I guess , as unclaimed since it was 

sent c Jrtified mail , return receipt requested . Is 

it admd tted that that was addressed to the wrong 

addres)? 

regula.1: . 

than --

--·-

MR . WILLEY : Sent certifi ed and 

THE COURT : Okay . 

MR . WILLEY : So certified is different 

THE COURT : Sure . 
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MR . WILLEY : The regular . 

THE COURT : And the regular did n ot 

come back? I 

MR . WILLEY : Not as far as I know . So 

anythi g that -- any if - - if that ' s t h e 

evidente, I think we whatever evidence you have 

that hrl was served with everything but that , I 

think e do probably need to put on the record and 

then I 

think 

we ' ve got multiple issues , but I don ' t 

THE COURT : Yeah , no , I mean , I know 

there ,are multiple lega l i ssues 

MR . WILLEY : Right . 

THE COURT : -- that we ' re gonna have to 

sort tl~rough . I ' m just trying to make sure what 

-- wha1 factually is contested 

MR . WILLEY : Right . 

THE COURT : -- and not . 

MR . WILLEY : Right . We ' re not required 

to senc that notice certified . 

THE COURT : No , I know that . I ' m --

I ' m awe re of that . 

MR . WILLEY : Right . 

THE COURT : Okay . Let ' s go ahead and 

- - you can call your witness and put on the 
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eviden~e your testimony regarding whether or not 

-- I - I certainly understand that he admits he 

got th,=> original summons and complaint and that 

that ' s not where your assertion lies . 

MR . CHILDS : Right . 

THE COURT : But I think probably we 

ought o go ahead and take testimony regarding 

what , 

ahead . 

f anything else , he -- he received 

MR . WILLEY : Well -- well , let go 

MR . CHILDS : So let -- let me clarify 

as to vhat the plaintiff ' s position is . What 

addres~ did you notify the defendant at? I mean , 

I 
what -j what ' s the address the --

MR . WILLEY : Well , it ' s not our burden 

to pro e that and we ' re not - -

MR . CHILDS : Okay . 

MR . WILLEY : You - - you ' ve got to meet 

your bLrden and then we ' ll defend against it . 

MR . CHILDS : Okay . So Mr . Jackson , 

could '.)Ou 

MR . WILLEY : Before - - and -- and let 

me just -- just put on the record as well , I don ' t 

think at this hearing oral testimony is proper or 

allowec . 

- -

I think any testimony had to be 
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proffe ed by affidavit . Mr . Jackson --

THE COURT : Well , and we have an 

affidl it 
MR . WILLEY : He did . He submitted an 

affida it and I think that ' s the extent of the 

sworn estimony for purposes of this hearing that 

he is llowed to give under the rules regarding 

I don ' t think it ' s allowed to 

take o al testimony and , certainly , today we 

aren ' t prepared for that . We -- we prepared 

respon ive affidavits . 

THE COURT : Well , have you filed them? 

MR . WILLEY : Well , we ' re not required 

to file ' em . We can serve ' em the day of the 

hearin because they ' re responsive affidavits 

under he rules . 

THE COURT : Okay . 

MR . SUGGS : And we do have those -­

MR . WILLEY : And we do have those . 

THE COURT : Okay . I mean , I haven ' t 

seen any . That ' s why I was asking --

providl 

MR . WILLEY : Right . And we will 

those when it ' s our turn to respond . 

THE COURT : Okay . 

MR . WILLEY : But I -- I - - I don ' t 
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Page 10 1 

t hink ~dding anything at this point is appropriate 

becausi~ we wouldn ' t have the opportunity then to 

respond . 

THE COURT : Well -- and I ' m not -- I ' m 

not co1~vinced that that ' s a correct statement . 

MR . WILLEY : Okay . 

THE COURT : Of -- of procedural law . 

Howeve~ , my guess is that the affidavit that 

l 
Mr . Ch t lds has submitted, it certainly makes the 

referefce that certainly indicates that he did not 

receiv~ any notice . And that it is -- I guess 

it ' s blsed on information and belief that it was 

addresked to 1001 West Turner Gate Road . 

MR . CHILDS : Correct . And -- and in 

additi 1 n to that , I would submit their only 

affidavit , Mr . Harrelso n ' s affidavit , is in 

suppor of that as well . 

THE COURT : Okay . 

MR . SUGGS : Do you mean the affidavit 

of service original or the subsequent affidavit? 

MR . CHILDS : The affidavit we got 

yester , ay . I believe what ' s attached to it was 

the af idavit of service and memorandum as to the 

address . 

THE COURT : All of this was part of --
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I 

MR . CHILDS : Yeah . 

THE COURT : So am I correct , 

Mr . Cht lds , that what you ' re saying is that you ' re 

relyinJ on the affidavit previously served and 

filed , the affidavit of Mr . Jackson? And then you 

have s 1~bmitted today an affidavit that , as I 

unders and it , you received yesterday 

MR . CHILDS : Correct . 

THE COURT : - - and i t appears to be an 

affidaJit of Mack Harrelson . 

MR . CHILDS : Correct . 

THE COURT : Okay . 

MR . SUGGS : We have the original , sir . 

THE COURT : Okay . Anything e lse from 

you , M .... Childs , at this point? 

MR . CHILDS : No , sir . I think that that 

adequa [ ely addresses it . My client says that the 

process server wrot e the wrong address down on his 

affidat it of service and after that , everything 

went t~ the wrong address . I would refer back to 

I 
- - I d f n ' t know if you have the transcript of the 

hearinr before you on December 13th of 2016 where 

Mr . Suggs says that we sent two letters to him . 

Why bo~h l etters were sent? I don ' t know . But 

both w1~re sent and returned . And I ' ll just make 
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Page 12 

referemce to page four of the transcript line nine 

throug , 17 . 

THE COURT : Okay . 

going irst - -

I don ' t know who ' s 

MR . WILLEY : All right . 

So -- ,,o as an initial matter , let 

I -- I will . 

let me just 

say that that this -- I don ' t think this motion 

can be considered because it ' s untimely . Under 

Rule 5 , , it requires that -- or excuse me , under 

Rule 61 any re l ief from a judgment -- what the 

rules ys is it can ' t be filed not more than one 

year after the judgment order or proceeding was 

entered or taken . And what they are attempting to 

do today is set aside or get relief from a 

judgme t that is subject of a proceeding that took 

place n December of 2016 , an order that was 

signed on March 7th of 2017 and was subsequently 

filed . But that ' s not what the rule says . It 

says e tered or not and , entered or taken . And so 

judgmett in this case , the very latest that you 

could rgue it was taken is March 7th , 2017 . This 

motion which is to set aside the judgment , was 

signed March 29th of 2018 by Mr . Childs . And 

subseq ently filed on April 2nd . In any event , 

that is more than a year after the proceeding and 
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more tl~an a year after the order was taken . Now 

THE COURT : Isn ' t the one-year statute 

in essE~nce statute of limitat ions contained in the 

rule urQless I ' m reading the rule wrong? It only 

applie:~ to motions to set aside the judgment for 

reason! one , two and three under the -- it does 

not aplly to reasons four and five . 

I MR . WILLEY : Well , and -- and one , two 

and th~ee are the only ones in t his particular 

case t·~at can apply . There ' s -- there can be no 

argumer1t and there is no argument either in the 

motion and any memos that were filed and any 

affidaiits that were filed or before Mr . Childs ' 

argume t today that the judgment was void or that 

the ju gment has been satisfied . And so under 

I 
under Iny reading , what we are looking at i s a 

one , t lo or three exclusion . And in any event , 

the po icy reason for that obviously is so that 

people can ' t sit on their rights and then t h e 

actual statute of limitations runs and then you 

have nc) -- you have no recourse . 

In this case , it ' s a little different 

becausr Mr . Jackson does not contend that he was 

not se.rved with the summons and complaint . He --
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Q&A Court Reporting 

www . qacourtreportingonline . com 

' 

I 
I 

' 

I 

ROA 240



- 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

Page 14 

he apprren tly admits that . And really what we ' re 

here arguing about and the bigger picture , as --

as you l know , Mr . Peterson , is whether o r not the 

insurapce company was prejudiced . I mean , that ' s 

where lhis is going . And what we have for you 

today f nd will -- I mean , we ' re happy to enter it . 

It ' s -- i t ' s not before you , but all o f these 

t hings \ that were served on Mr . Jackson , were also 

served , on the insurance company , in some cases in 

trip licate . And in fact , the notice of default 

hearin! in a ddi tion to b eing mailed by regular 

mail aid certified, which wasn ' t required -- I 

mean , Mr . Suggs really did do a 

belt-atd- suspenders approach here in sending 

everytling out multiples ways -- were also served 

certified by certified mail on the registered 

agent ci t the time , Mr . Leon Hicks , of Gree nville 

Casualty Company , on both of the adjustors , who 

h a d beJn on the -- on the case , and Mr . Kevin 

O' Brian and a Ms . Lacy Underwood . 

MR . SUGGS : 0 --- Owens . 

MR . WILLE Y: Owens , excuse me . 

MS . HONNEY : Lacey Airwood . 

MR . WILLEY : And Kevin Owens . 

MS . HONNEY : Kevin Owens . 
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MR . WILLEY : Okay . 

MR . CHILDS : All right . Multiple 

argumer ts from multiple 

MR . WILLEY : No . 

MS . HONNEY : Sorry . 

MR . WILLEY : And -- and -- and sent to 

Mr . Ja ,kson , which is all that ' s required . So 

Mr . Jadkson ' s remedy in this case is to sue his 

insura{ce company . And what and what we have 

Page 15 

offere1 and what we continue to offer t hro ugh 

Mr . Childs is we will allow h im to sign an 

assignlent to obviate his personal responsibility 

for this three-million-dollar judgment and 

basica l ly give that claim to the P . R . of this 

estate for this tragic wreck . And allow them, in 

his stEad , to sue the insurance company to collect 

it ratJer t h an to prosecute him . In addition to 

that , Je has actual claims against his insurance 

compan1, which he could retain and potentially 

make money off of including any c laims for 

conseqlential damages like them dragging the --

him in here today for their negligence or for 

puniti,e damages . And we have gone through this 

record at the original hearing . I don ' t think 

it ' s nEcessary that we put all the green cards and 
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everytjing on the record again , but I -- I think 

you will remember from this case , this is 

. .I h h . t ' f ' d situation were t e insurance company was no i ie 

at eveJy step . I mean , it rea l ly -- it -- it ' s 

h I . d I t e most egregious case that I ' ve seen . An Ive 

done a lot of these where insurance companies 

don ' t JDrotect their insured . 

And this stack of papers , which we ' ve 

preparE~d and we ' ll mark one of each before we go 

so that you have it , it ' s complete with all the 

I green ~ards from the original letter of rep , from 

I Gardner Law Firm, who was original counsel for 

for thE~ personal representatives now , from Mr . 

Suggs ' office once he associated on the case and 

from mr office , who initially came in the case 

we werl contacted by the -- the man who has a 

child lith -- with the decedent . And so that ' s 

and we all ended up working together . All of 

those hings were served . 

So the question , then , is , okay , what 

-- wha are we really trying to do? All we ' re 

try--- all this would accomplish at all is get 

anothe damages hearing . And they can ' t contest 

the darhages that have been presented . It ' s a 

wrongf1ul death case . It ' s not a case where , are 
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medical bills reasonable , did this actually 

happen? It ' s what is the value of loss of 

affect~on to the - - the family and what amount in 

punitire damages , where we have essentially, you 

know , in admitted D. O. I . negligent entrustment 

claim?I. All that ' s still gonna be admitted . None 

of thal gets taken away . The only question is 

what ' s the value of 

was go na say , Your 

did tare all of that 

thought about it for 

know , ~ few months . 

damage? And I think your --

Honor , I guess , in this case , 

in to account . Obviously 

a great period of time , you 

This was not a situation 

where we came in and handed you an order . In 

fact , vou awarded less , I think , than what we 

asked l_or . I mean , you clearly considered it , so 

Page 17 

I 

all we ' re doing is an end-run to get right back to 

where we were to start with . 

And so the question is , okay , under 

Rule 6J , first of all , it has to be timely . 

not in this case because it says ordered --

It ' s 

entere,~ or taken . If it said entered and taken , I 

would submit to you we might have a problem . But 

the rue does not say that . Furthermore , in order 

to get there under any of the sub-parts of that 

rule , here has to be some type of mistake and 
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excusatle neglect . And under the default rule , 

the re,son we only have to send that via certified 

mail is because in the summons , it says , if you do 

not an,wer this within so much time , this is what 

is goilg to happen . That is your actual notice , 

that in you don ' t answer the lawsuit , you will 

have d fault entered and damages will be decided . 

And so that ' s why if the court and if the 

legisl2ture who wrote the rules and the supreme 

court J ho approved ' em were really concerned about 

individuals , who didn ' t want to contest the 

lawsuiJ , being able to show up and contest damages 

hearin~ , particularly on a case like t his , they 

would ,equire the same service under Rule four , 

that is required on a summons and complaint . They 

don ' t - I They just require mail. So in this case , 

that occurred . 

Furthermore , and this is admitted in 

the afjidavit when you read Mr . Harrelson ' s 

af fida1.I it . Mr . J ackson lives in the country . 

This ij not a situation where it ' s an apartment 

buildirg and the difference between apartment 85 

and 86 is next door . Okay . Rural mail carriers 

know wro he is . And in fact , what -- what we ' ll 

submit as part of this is in the notice , the blue 
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tab th re . And we ' ll -- we ' ll just mark this one 

as ] s Exhibit 1 , I guess 

MR . CHILDS : Are we introducing 

eviden ,e? Affidavits? 

MR . WILLEY : Well , it ' s a court ' s 

exhibi 1 . You ' re allowed to -- you ' re allowed to 

introdtce court ' s exhibits --

MR . CHILDS : Can I see a copy? 

Page 19 

MR . WILLEY : You sure can . This is a 

copy ol the affidavit of service -- give him -­

give h'm a copy -- that Mr . Childs - - in this case 

when h sent notice of this letter , motion to set 

aside J udgment and certificate of service , his 

proces , server , Diane Giddings , said she served 

Mr . Jaokson at 1001 West Turner Gate Road in 

Pampl i , o , which is the exact same address that 

Mr . Ha l relson put . And the reason is there ' s no 

distinction on Turner Gate Road b etween 1001 and 

1010 . It ' s in the mid-- - i t ' s on a dirt road in 

the micdle of a field . And so if you ' re on West 

Turner Gate Road and you drive out to the middle 

of the cotton field , there ' s a house there . And 

that ' s where Mr . Jackson lives and everybody knows 

it including at least two process servers and the 

rural rrail carrier . 
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So to the extent that we ' re here to 

argue cbout the transcription of a number , it ' s 

unimpo tant in this case . Furthermore , I would 

direct you to Mr . Jackson ' s affidavit , which has 

been fj l ed in this case . And I ' ll -- I ' l l give 

you -- if you look on the fourth line of that 

where 1hey -- they had him sign this affidavi t on 

Page 20 

the fi ,st page , 

West Tlrner Gate 

Well , tl h ere ' s no 

Pampli lo . Okay . 

it says , my proper address is 1 010 

Road, Pimilico , South Carolina . 

such place . He lives in 

So that ' s -- that ' s an ini tial 

point vhere the affidavit itself is false on its 

face . There ' s is no such place as Pimilico , South 

Carolira . Second of all , and as Mr . Chi l ds 

indicaJ ed , Mr . Jackson does say , five lines later , 

he rem~mbers being served with the lawsuit . And 

then or the next page , on page two , if you go down 

to the fifth line , it says , I was found in default 

for no1 answering the complaint . And notice of 

that hEaring went to 1001 West Turner Gate Road 

PamlicJ , South Carolina . There ' s not such a place 

as Pam ico , South Carolina . There ' s no evidence 

anywhere that that went to that address . And 

Mr . Jackson , by virtue of him saying that he 

didn ' t receive it , couldn ' t know that . He 

- - ... ·-- -•--
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couldn ' t swear where it went under oath unless he 

actually received it and was able to read the 

envelope that had the address on it . The very 

next srntence says 1001 West Pamplico is not my 

known Lddress . Well , of course it ' s not . He 

lives In West Turner Gate Road in Pamplico . We 

know t~at . Mr . Jackson knows that . 

Page 21 

And , you know , so this affidavit has to 

be taken for what it is , which is a self- serving 

affidavit prepared by Counsel with numerous 

inaccu~acies within it , including on the subject 

of wha~ they want to raise a stink about , which is 

the transcription or transposition of two numbers 

in an ~ddress , where they sent him mail , where 

they s~rved him with notice of the hearing we ' re 

here frr today . And guess what? He ' s here . He 

got it l So the idea that any o f that should be 

taken I n to account as some how a l l of these 

factors under Rule 60 even assuming it ' s timely , 
I 

which tt ' s not , it ' s just not within the spirit of 

the ru

1

e . And -- and -- and we ' re really just 

here to delay the inevitable , which is Mr . Jackson 

should assign his claims to these parents so that 

they c,~n pursue , for their daughter ' s child , who 

is the beneficiary of this estate that they are 
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taking care of , the money that is due to her for 

the l oss of her mother . That ' s what should happen 

in this case . And delaying it and delaying it and 

delayi ~g it , which Greenville Casualty has done 

since ~he beginning by not notifying Mr . Jackson 

that tney were taking care of the lawsuit , by not 

taking care of the lawsuit , by forcing Mr . Suggs 

and Co~nsel for the estate to go through al l of 

these ~teps and processes over the course o f many 

years~- i t ' s been three years now almost since we 

had thj h earing before you . It ' s two years s i nce 

the laws u it was fi l ed . It was another year in 

negoti~tions where the insurance company refused 

to respond . The estate offered to settle this 

case for the policy limits . They were 

MR . CHILDS : Is that really admissible 

eviden~e at this hearing? 

MR . WILLEY : Well , they were ignored . 

And so when we look at what we ' re trying to do 

here t day , all of that gets taken in to account 

because one of the factors -- one of the factors 

under Rule 60 is what ' s in the interest of 

justicl? What do we look for? And when you read 

the se~tion on mistakes , inadvertence , excusable 

neglec~ - - excusable neglect , newly discovered 
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