i i .

AUG 06 2018

8.C. SUPREME COURT

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Greenwood County

Honorable R. Scott Sprouse, Circuit Court Judge

DAVID SCOTT MOONEY

PETITIONER
V.

STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO 2018-000052

APPENDIX
LANELLE CANTEY DURANT ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent JANELL GREGORY
Defense Assistant Attorney General
Division of Appellate Defense Rembert Dennis Building

PO Box 11589

1000 Assembly Street, Room 519

Columbia, SC 29211-1589 Columbia, SC 29201
(803) 734-1330

ATTORNEYS FOR RESPONDENT

ATTORNEY FOR PETITIONER



1]

INDEX
IINDEX .t ietiieiiteieeeseeeesaessesteseeseasatessesstssheess e s as s st s b s et e s b aeabesas e e R e e b e s s e e b e e e s s b a e st s e e e a e s bt e b et b e b ea i
GUILTY PLEA HEARING TRANSCRIPT DATED AUGUST 13,2015 ....cccovvciinrmrnnnrrninensnns 1
MOTION TO RECONSIDER SENTENCE FILED SEPTEMBER 22, 2015 .o 21
ORDER DENYING MOTION FOR RECONSIDERATION OF SENTENCE.........cccvieennenee 23
APPLICATION FOR POST-CONVICTION RELIEF FILED NOVEMBER 1, 2016................. 24
AMENDED APPLICATION FOR POST-CONVICTION DATED SEPTEMBER 13, 2017....35
RETURN.....cotttitititesiesieeesesesse et e et st s re sttt st e s s bt h e s b s bbb e e b e s b e e b e s s e e s e e s ae s sa s e nbe b e st ste s esaeaes 50
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED OCTOBER 11, 2017 ....... 55
COURT’S EXHIBIT NO. 1 (INDICTMENTS- LARRY BYRD)...ccooooiiiiieirencncieene 80
COURT’S EXHIBIT NO. 2 (INDICTMENTS- BRANDON STICKLAND) .....ccccovninriieiniannnns 84
ORDER OF DISMISSAL FILED DECEMBER 5, 2017......cccocininiiininieinneeeeseceene 84

INDICTMENT AND SENTENCING SHEET



STATE OF SOUTH CAROLINA EIGHTH JUDICIAL CIRCUIT
IN THE COURT OF GENERAL SESSIONS
COUNTY OF GREENWOOD
STATE OF SOUTH CAROLINA, )
)
PLAINTIFF, ) :
) 2015-GS-24-0724
)
-VS- ) TRANSCRIPT OF RECORD
DAVID SCOTT MOONEY, )
DEFENDANT. )
)
AUGUST 13, 2015
GREENWOOD, SOUTH CAROLINA
BEFORE:

THE HONORABLE FRANK R. ADDY, JR., JUDGE

APPEARANCES:

ATTORNEY FOR PLAINTIFF:
BRIAN MORONEY, EIGHTH CIRCUIT ASSISTANT SOLICITOR

ATTORNEYS FOR DEFENDANT:
THOMAS ADDUCCI, EIGHTH CIRCUIT PUBLIC DEFENDER

TARA T. SCOTT, CVR
CIRCUIT COURT REPORTER



INDE X

WITNESS PAGE NO.
HEARING 3
CERTIFICATE OF REPORTER 20

(NO EXHIBITS WERE INTRODUCED DURING THIS HEARING)



10
11
12
13
14
15
16
17
18
19
20
21
2
23
24

25

THE COURT: Solicitor?

MR. MORONEY: Thank you, Your Honor. Standing before
you this morning is the Defendant, David Mooney. He is
pleading guilty on indictment 2015-GS-24-0724 for the
offense of manufacturing methamphetamine. This has been
reduced from the initial charge of trafficking
methamphetamine. He is represented by attorney Tom Adducci
of the Greenwood Public Defender’s Office. In consideration
of this plea the State has agreed to dismiss the additional
charge of altered ephedrine and an attempted conspiracy
charge. This is a straight up plea.

THE COURT: Mr. Adducci, you are representing Mr. Mooney
who wants to plead guilty to manufacturing meth first
offense. 1Is that correct?

MR. ADDUCCI: That is correct, Your Honor.

THE COURT: That carries from zero to fifteen years.
It is also classified as a violent offense. There are no
negotiations or recommendations in this case. I am assuming
that you have explained the ramifications of this plea, all
his constitutional rights, the penalties involved, and the
elements of this offense?

MR. ADDUCCI: Yes I have, Your Honor.

THE COURT: And you agree with his decision to plead
guilty; correct?

MR. ADDUCCi: Yes I do, Your Honor.
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DAVID SCOTT MOONEY, having first been duly
sworn to tell the truth, testified as follows:

EXAMINATION BY THE COURT
Q Sir, are you David Scott Mooney?
A Yes, sir.
Q Mr. Mooney, they tell me you want to plead guilty to
manufacturing methamphetamine. That carries up to 15 years.
There are no recommendations or . negotiations in this case,
so I could give you 15 years, I could put you on probation,

I could do anything in between. Do you understand that,

sir?
A Yes, sir.
Q That sentence is up to me entirely. Mr. Mooney, in the

last twenty-four hours have you taken any medication or any
substance that affects your thinking?

A No.

Q Have you ever been treated for any mental illness
issues or problems understanding what is taking place, or

were you in special education when you were in school?

A No, sir.

Q. Mr. Mooney, are you in fact guilty of manufacturing
methamphetamine?

A. Yes, sir.

Q The Solicitor is going to give me the facts. I want

you to pay close attention to what he says happened, because
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when he’s done speaking I'm not going to ask you if that’s
what you did; okay, sir? Mr. Moroney.

MR. MORONEY: On January 13, 2015 at approximately 2:45
p.m. agents in the Greenwood County Drug Enforcement Unit
executed a search warrant for the residence located at -
Briggs Avenue located in the City of Greenwood, which is the
residence where Mr. Mooney, the Defendant, was living at the
time. Upon conducting a security sweep of the residence,
agents found David Scott Mooney hiding in a compartment in a
set of bunkbeds in a bedroom. Upon searching the bedroom
where Mr. Mooney was located, what appeared to be a child’s
room, Agent Shuman located two green in color plastic soda
bottles inside an armoire. One soda bottle contained a
white in color sludge and the other contained a white in
color sludge with a liquid and lithium strips. The bottles
were removed from the residence and the bottle with the
white sludge, liquid, and lithium strips was field»tested
and tested positive for methamphetamine and ephedrine. It
had a total weight of 171 grams.

The contents of the second bottle also tested positive
for methamphetamine and ephedrine. It had a total weight of
171 grams. Upon searching the back billiards room of the
residence, agents located additional items; four coffee
filters containing a white powdery substance, one empty pack

of twelve-hour decongestant, one empty cold pack, one bottle
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of Crystal drain opener, and numerous coffee filters.
Outside the back door of the residence agents located a
yellow in color grocery bag which contained lithium
batteries with the strips removed. Agents then conducted a
search of the outer building of the residence and located
additional items; one clear in color twenty ounce plastic
soda bottle containing a white sludge, gasser, one green in
color plastic twenty ounce soda bottle with a white cap
which contained a white sludge which later tested positive
for methamphetamine. It had a total weight of 152 grams.
One clear in color soda bottle which containéd a white
sludge and field tested positive for methamphetamine and had
a total-weight of 280 grams. An additional green in color
twenty ounce plastic soda bottle with white sludge which
tested positive for methamphetamine and had a weight of 119
grams. An additional green in color plastic bottle which
tested positive for methamphetamine and had a weight of 581
grams. Another bottle twenty ounces green in color with a
hose coming from the cap. A one liter clear in color
plastic bottle with a blue cap which contained white sludge
and had a total weight of 132 grams. Two more clear in
color bottles with sludge, gassers, one cold pack, six
coffee filters with white powder and powder residue, empty
blister packs, one empty bottle of lighter fluid, an empty

container of Zippo lighter fluid, and one empty pack of
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lithium batteries. The total weight of the items I
mentioned to you is exactly 1604 grams, which is 3.54
pounds.

THE COURT: My understanding though is this was not
finished product. This was sludge, correct?

MR. MORONEY: Correct.

THE COURT: I lost —- how many bottles were involved?
Six? I lost count. Six or seven?

MR. MORCNEY: Your Honor, I have to count.

THE COURT: I’11 let you check on that in a moment.

MR. MORONEY: Seven bottles.

THE COURT: Does Mr. Mooney have any prior criminal
history?

MR. MORONEY: He does, Your Honor. He has a fairly
extensive history that dates back to 1989 starting with a
petty larceny. Convicted in June of 1989. A grand larceny
convicted in August 1989 where he was sentenced to a YOA not
to exceed six years. Assault and battery convicted in
February 1991. Another assault and battery charge convicted
in April 1991. 1In April of 1992 Mr. Mooney was convicted of
several charges lumped together. A burglary second and
grand larceny. In all these charges he was convicted and
sentenced to five years suspended to five years probation.
The additional associated charges receiving stolen goods, an

additional burglary, larceny, receiving stolen goods,
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larceny, receiving stolen goods, burglary, larceny,
receiving stolen goods, fraudulent check, and two additional
fraudulent check charges lumped together under that same
sentencing. Additiqnal fraudulent check charges in January
of 1992. One more fraudulent check in February 199%92. A
burglary second degree charge in March 1992, con&icted one
year to six year YOA. Five counts concurrent. A burglary
third convicted indeterminate YOA, five counts one year to
six year. Grand larceny. I'm showing a burglary which I
believe was referenced earlier. Driving under suspension
convicted April 1995. Resisting arrest and DUS in September
of 1995. A failure to stop for blue light convicted of one
yvear. In Septembervl995 resisting arrest, the same
disposition date, sentenced to one year. Burglary second
degree, convicted ten years suspended to five yearé
probation. Five years at some kind of rehabilitation center
in September 1995. A larceny in September 1995, also five
years. AA simple possession in October 2001, fraudulent
check under $500 convicted in March 2002. Shoplifting
convicted in April 2003. Petty larceny convicted in October
2003. Forgery more than $1,000 less than $5,000, convicted
in February 2004 sentenced to four years‘suspended to 34
days time served and three years probation plus restitution.
An additional forgery conviction sentenced to two years

suspended to probation, and one more forgery charge lumped
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into that same incident. In March 2006 an additional
forgery less than $5,000 convicted and sentenced to three
years, suspended to probation. In December 2008 damage to
metals charge greater than $1,000 less than $5,000 convicted
and sentenced to five years suspended to five months and
probation five years. Then a burglary third degree first
offense convicted in December 2009 sentenced to four years.
Additional charges associated with that offense were petty
larceny, burglary third degree first offense, burglary third
degree first offense, and an additional burglary third
degrée and two grand larcenies all with that four year
sentence. And then finally in May 2014 a possession of meth
or cocaine base first offense convicted and sentenced to one
year SCDC.

THE COURT: That was straight time, though? He’s not on
probation at this point?

MR. MORONEY: No, Your Honor.
Q Mr. Mooney, you've heard what the State alleges
happened in January of this year. Is it true that you were
making meth back on that occasion?
A Yes, sir.
Q I need to briefly review with you rights that you're
giving up by pleading guilty. If you don’t understand
something stop me and I’11 let you talk to Mr. Adducci.

A Yes, sir.
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10
Q You do understand you have the right to a jury trial.
You don’t have to plead guilty. Do you understand that,
sir?
A Yes, sir.
Q In a jury trial you and the State would pick 12 people

on a jury. Those people would sit over there and the State
would have the burden of proving you guilty beyond a
reasonable doubt to the satisfaction of all twelve of those
jurors. Do you understand, sir?

A Yes, sir.

Q All 12 jurors would have to agree on your guilt before
you could be punished in any way. You would not have to
prove the first thing. They would attempt to do that by
calling witnesses against you. You and your attorney would
have a chance to see, confront, and cross-examine those
witnesses. At trial you could also call your own witnesses
even though you have no burden of proof, and you could of
course take the stand in your own defense. Do you
understand that?

A Yes, sir.

Q So whatever issue was relevant, whatever question was
relevant, whatever fact was relevant you would be able to
question those facts. You could confront those witnesses.
You could cross examine them. The burden is always on the

State of South Carolina to prove your guilt beyond a
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reasonable doubt, but you could call your own witnesses. If
those witnesses did not want to come to court you could
subpoena them. They would be forced to come in here. Do
you understand, Mr. Mooney?

A Yes, sir.

Q Additionally, at trial you would be free to take the
stand in your own defense if you chose to do so. By and
large you would be treated the same as any other witness.
The Solicitor could ask you questions. Your attorney could

ask you questions. Obviously, you could be impeached if you

- have any convictions for crimes and the Court determined

that the probative value outweighed the prejudicial effect.
If you chose not to take the stand, however, I would
instruct the jury that they couldn't hold that against you
or even talk about it in the jury room. They couldn't use
that as evidence of guilt. Do you understand that, sir?

A Yes, sir.

Q If you plead guilty though you waive your presumption
waive your right to present any defense that you have or to
challenge any of the State’s evidence like the search of
your house. If you plead guilty though you waive your right
to present a defense, challenge any of the State’s evidence,
or assert any of the rights that I’ve just described to you.
Do you understand that, sir?

A Yes, sir.
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Q All of these are very important rights guaranteed to
you under the laws of our State and our country. Are you
sure you want to waive them or give them up and plead
guilty?
A Yes, sif.
Q Are you happy with Mr. Adducci?
A Yes, sir.
0 Any complaints to make against\him?
A~ No, sir.
Q He’s done everything that you've wanted him to do?
A Yes.
Q Any complaints to make against the Solicitor’s Office,

law enforcement, court personnel, or anyone involved in this

case?
A No, sir.
0 Aside from the dismissal of the trafficking charge, has

anyone promised you anything else or held out any other hope
or reward to get you to plead guilty?

A No, sir.

Q Has anyone tried to force you, coerce you, threaten you
in any way to make you plead guilty?

A No, sir.

0 You are pleading guilty of your own free will because
you did commit this offense?

A Yes, sir.
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Q Do you understand that if you get in trouble for drugs
again, Mr. Mooney, the penalty is going to get a lot more
severe. I didn’t really hear much in the way of narcotics
convictions on your record. It sounded like mostly
financial type stuff, burglaries, and maybe some driving
offenses. If you do get in trouble with drugs again,
especially manufacturing meth, there’s a minimum of five
years and I think a maximum of twenty, twenty-five years or
something like that. Do you understand that, sir?
A Yes, sir.

THE COURT: I do find there is a substantial factual
basis for this plea. It is freely, voluntarily, knowingly,
and intelligently made. Mr. Mooney is satisfied with
counsel. I will accept his plea. Mr. Adducci, happy to
hear from you, sir.

MR. ADDUCCI: Your Honor, my client has been

incarcerated since January 13 of this year, which by my

count gives him 181 days. He’s here with his sister. He’s

44 years old and he has spent the last 30 years doing drugs.
Started when he was 14 with a little pot and alcohol,
quickly later on in high school doing pills. Pills let to
cocaine, cocaine led to crack. All that led to shootihg
pills, shooting heroin, morphine. He didn’t start using
meth until 2012. I was asking him about his drug use and

how are you using it and he said just about every drug I can
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14
get my hands on and just about any way I can take it, up my
nose, in my arm, smoked it, everything. His record looks
like somebody Who has lived that lifestyle for that long.

He has children and his sister béhind me was telling me his
daughter is down at the beach with some friends. They’re at
the beach and she was watching her friénd there with her
parents and taking them down to the beach for a vacation and
she sent her aunt a message saying, “I wish my family was
liké that.” When Mr. Mooney heard that I‘could see it
really crushed him because he saw —-- he’s been to prison.
Not that it’s nothing, but he’s handled that before. But
watching his family fall apart and watching the damage that
he’s brought and the disappointment he’s been to his
children I think is the hardest thing for him. We had him
in court last term and I spoke with his sister. The whole
family is supporting—him, really supporting his children.
They want him to get better for those kids. They’ve been in
touch with tFe Lighthouse. There’s a gentleman here from
the Lighthoﬁse that has.a bed date available for him. What
we would ask the Court to do is hang 15 years over his head,
give him his last shot to get clean and get straight. Have
him go to Lighthouse. I asked him specifically are yocu okay
with telling the people fhat are at your facility and he
said absolutely. We have a great relationship with

probation. We keep open lines of communication so they know
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everything that’s going on at the house and they will know
if Mr. Mooney is doing anything that he shouldn’t be doing.
He’d be getting drug tested. He would be going to meetings.
The Court can hang that hammer over his head and say look,
you had a lot of chances, but here’s the last one. You've
got fifteen years hanging over your head. Choose not to
take the Court’s grace. I knbw his sister had a letter that
she wanted to read to the Court if the Court will allow her
to.

THE COURT: Yes, ma’am. What is your name. You look
familiar.

MS. CLARK: I was here yesterday.

THE COURT: Oh, yes. You were the victim on that other
case involving the young man who —-

MS. CLARK: It was kind of weird I took vacation this
week and the kids are in school and I ended up with two days
in court.

MS. CLARK: I'm sorry, ma’am. Do give me your name,
again, please.

MS. CLARK: Kim Clark. I’m standing here today not on
my own behalf or my brother’s behalf, but on behalf of my
nieces, my mother, and society. Béck when this incident
occurred, which affected my dad in the worst of ways, I
vowed to never forgive my brother, and decided then that I

had no brother and he was dead to me.
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THE CQOURT: Take your time, ma’am.

MS. CLARK: But I made a promise to my mom before she
passed away that I would stay strong and take care of
everyone, and I mean to keep that promise. I cannot live
with myself knowing that I did nothing to set things right.
My brother has been in and out of jail for most of my life
and his nieces, since he was 13 years old. This is the only
life he knows. He has kids, a father, a sister, nieces, and
nephews that he-does not know how to be a father, a son, a
brother, an uncle. He has never learned to put others
first. This is due to drugs totally running his life for
years. They have destroyed his marriage and his kid’s life,
a life they do not deserve. I am standing her today hoping
you will do one thing that no other judge has ever done
before, to give him the help he so desperately needs. Any
judge can put him in jail, throw away the key, and sleep at
night, but that is not what he needs. He needs to be
rehabilitated so he can fit into society as a member when he
gets back. He has never been or had any type of drug
rehabilitation, no step programs, or anything. That is what
he really needs for him and his family. There is a place
for him to go called the Lighthouse, which Mr. Mitchell has
already said they would take him if he is serious. It’s up
to you.

THE COURT: Thank you very much, ma’am.
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MR. ADDUCCI: The Court is familiar with the Lighthouse,
but if you would like to hear any specifics about the
program?

THE COURT: I am extremely familiar with the Lighthouse.
They do very fine work out there.

MR. ADDUCCI: Mr. Mooney, is there anything else you
would like to add?

MR. MOONEY: It’s hard to talk now. What she said is
basically correct. It’s been a revolving door for all my
life and I'm tired. I want to do something different with
my life. I really want to try to répair the gap between me
and my kids. If I get more time it’s just going to create
more resentment that they have for me. I’ve stood here
nﬁmerous times and never really spoken for myself, but I
don’t think that any place in there is going to help me
learn how to make it out here. I pray that you will give me
this opportunity that’s been placed in front of me.

THE COURT: Thank you, Mr. Mooney. Mr. Mooney, I assure
you, sir, that I am hearing what you are saying and what
your sister is saying. I don’t know that it’s possible to
find another judge who is more in favor of seeing people get
their lives straight, seeing them get off the drugs, off the
alcohol, whatever the case may be. Whatever demon it is
that tortures people. I hate to see it. I hate to see

lives squandered in the way that you have squandered yours
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18
for the last 30 years. I know full wel; from personal
experience the pain from having a loved one that suffers
from addiction. The pain that that can cause. And I know
what it can do to children. And I sincerely hope, Mr.
Mooney, that at some point in your life you are able to make
peace with these demons and you are able to overcome these
issues. I promise you I will pray, just like your sister
and just like yoﬁ, that you will be able to rehabilitate
yourself and get the help that you need so that you can be a
father. I’m sorry that this is hurting your kids. I truly
am. And to a dééree,_Mr. Mooney, you make a valid point
that repeatedly locking yourself up over and over and over
again does not seem to be accomplishing anything for you,
but please understand, sir that two things are driving this
sentence. First of all is your criminal history which I
think you will admit is abysmal, sir. And the second is
just the sheer amount of drugs. I realize it’s unfinished
product. I realize if the process had continued we would be
dealing with a much much smaller amount of drugs, but when
you have several bottles going at the same time that
indicates for the Court that this was not just for your own
personal amusement or medication. This was something a
little bit more substantial, Mr. Mooney. Honestly, sir, at
some point in time society has got the right té defend

itself. I do not like to send people to prison simply to
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incapacitate them. I more often that not prefer to seé that
they get an appropriate punishment and an opportunity at
rehabilitation. That is certainly a component of this
sentence. But Mr. Mooney it gives me no pleasure in passing
down this sentence on you. I am giving you credit and
respecting the fact that you are accepting responsibility .
for this, so I have not sentenced you to the full fifteen
yvears that I could have. But with this record and this
amount of drugs involved, Mr. Mooney, the only choice that
this Court has is to sentence you to twelve years. I have
recommended the addictions treatment unit for you while you
are in SCDC and I am giving you credit for 181 days in jail.
The Lighthouse will be there when you get out, Mr. Mooney.
You may not feel it, but you are catching somewhat of a
break. I wish you luck, sir.

(END OF REQUESTED TRANSCRIPT OF RECORD.)
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- N ) THECOURT OF GENERAL SESSONS
STATE OF SOUTH CAROLINA ) Cano No. 15.G5.24.724,
COUNTY OF GREENWOOD )
)
STATE OF SOUTH CAROLINA, ) §
)
vS. ) )
) - ”
DAVID SCOTT MOONEY, )  ORDER DENYING MOTION FOR:
) RECONSIDERATION OF SENTENCE
Defendant. ) IMPOSED
)
)
)

THIS MATTER was recently brought to the court’s attention by Ms. Nelson of the
Public Defender*s Office. On September 22, 2015, Mr. Mooney filed a pro se motion dated
August 27, 2015 for reconsideration of his twelve (12) year sentence which was imposed on
August 13, 2015. This motion was never forwarded to the court until Ms. Nelson did so via
email on June 27, 2016.

Assuming that Mr. Mooney’s motion was timely, the court declines to reconsider his

sentence. The court has reviewed the notes from the plea in order to refresh the court’s memory.

Based upon Mr. Mooney’s substantial prior criminal history, the court believes the sentence
imposed wis appropriate. Although the court is sympathetic with Mr. Mooney’s professed
desire to receive drug treatment, his criminal history and long history of addiction indicafe
sufficient opportunities to seek counseling. To the extent Mr. Mooney alleges ineffective
assistance of counsel in his motion, those allegations will need to be addressed via post-
conviction relief. Accordingly, the court declines to alter the sentence imposed on August 13,
2015.

‘WHEREFORE, Mr. Mooney’s motion is denied.

IT IS SO ORDERED. /Y / ' ' /

Fraék R. Addy, Ir. ./ 7
Circuit Court Judge, Eighth Judicial Circuit

Jily 5, 2016
Greenwood, South Carolina
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FORM 5

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
County of é/‘eﬁﬂw'b/ ) . ,7 ;
Dayid et fpnel ) 2016-CP-24 '
Full name and prison number (if any) of Applicarit )
v, #Iﬁml ALY g
) APPLICATION FOR.
)
State of South Carolina ) POST-CONVICTION RELIEF = —~—
) S DS
) g5 L3
) v ;
INSTRUCTIONS - READ CAREFULLY W oLET
| o e T
—

In-order for this application to receive consideration by the Court it shall be in writing (teoﬂily
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish-his answer to a
particular question on the reverse side of the page or on'an additional page. Applicant shall make clear to:

which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise

care to assure_ that all answers are true and correct,

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the: pmcecdmgs When the application is completed, the original shall be mailed to the Clerk of

Court for the County in which the applicant was convicted.

l. Placeof detention &)Q 716/" eée. & red 74 \C)WQ/ |

Name and location of Court which imposed sentence Gf encra / j €5 S/ S

Q:um[ 4 In Greenooocl 5L
3. Name(s) of co-defendant(s) (if any) Aaren Méﬁéﬂﬁ/

4. The indictment number or numbers (if known) upon which and the offenses for which
T have wcxrf‘cxf" nmbef’s

(@) 20(SAIHAO( CoO Y
: ATTEST A t/nu\‘r' O LJ'*’Y

(b)

sentence was imposed:  ¢fn kﬂown !

GRECNWOOD COUNTY
s ‘.
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The date upon which sentence was imposed and the terms of the sentence:
@ __Auoust ¢3 205

(®) __L&_l;éﬁcenj
(c) mga,ﬁé?_&é‘.«n # /ﬂeﬁ 441‘@4&4@ Miné /gé
Check whether a ﬁndiﬁg of guilty was made:

(a) after a plea of guilty

(b)  after aplea of not guilty

(c) aftera pléa of nolo contendere

Did you apbeal from the judgment of conviction or the imposition of sentence?
' z3

If you answered “yes” to (7), list:
(a) the name of each Court to which you appealed:
i al* @/ C',/'rCu.'J' - C‘renerM S ess rond C:'r\eenu:md

i,

ii.

(b)  the result in each such glourt to which you appealed: ,
i. ens - ! .

ii.

iii,

(c) the date of each such result:
i. Tl 99 5 ﬂj D[ (o

il

iii.

(d) ifknown, citations of any written opinion or orders entered pursuant to such
results: .
. N/ p
7

ii.

iii,

If you answered “no” to (7), state your reasons for not so appealing:

(@)

(b)
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10.

1L

12.

13.

©

State cdncisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

@ _zonelecl ' ve Assistance £ Corns g,[ -
®
(©)
State concisely and in the same order the facts which support each of the grounds set out

in (10): _ .
(a) | oNn Re)ze,rse (‘nmk on erew‘w PQQQ
(b) '
(c)

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? 4‘ es

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief?

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)?

“

. (d)_  any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:
(@)  the specific nature thereof:

) <

i fa)

il

iii.

iv.

(b)  the name and location of the Court in which each was filed:

i, Crenepel Sessions  Grreentoeoel SO

ii.

iii.

iv.
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14.

15.

(c)

ii.

iii.

iv.
(d)
i

ii.

iii.

iv.

(e

il.

iii.

iv,

29

the disposition thereof:

Dens e

the date of each such disposition:

J'L—cl:’f St 24w

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presénted to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

c/eﬁ

If you answered “yes” to (14) identify:

(2)
i.

ii.

iii.

®

ii.

iil.

which grounds have been presented:

l’ngﬂ&a,-}—,‘ve /455:'J>Zence 4 CmnseL

the proceedings in which each ground was raised:

The Motion For Recansiclerqtion

Revised 3/2003
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16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)
®)
(©)

Were you represented by an attorney at any time during the course of:

(a)
(®
©

@

(®

i ?
your arraignment and plea? 1/ £s
your trial, if any?

your sentencing? Jes
/
your appeal, if any, from the judgment of conviction or the imposition of

sentence?

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which-you filed?

If you answered “yes"” to one or more parts of (17), list:

(@

.
L

iii,

(b)

1ii,

the name and address of each attorney who represented you:

_Thomes Addoleices

_ADDress _unfasuin

‘the proceedings at which each such attormey represented you:

The P/eﬁ, 3 n /4«.44,:.45;1 /'3/ 2315  sn
Coenere/ Sessivns Coed— Crreenc sexsel

Revised 3/2003



19.  State clearly the relief you seek in filing this application:
=L w23 - - >l nd X - he&en
hased en dho evidence and Fhe Cuerce
/ ’ . 1
l L c t =)
20.  Are you now under sentence from any other court that you have not challenged?

MO

e
EAANFTZ)

STATE OF SOUTH CAROLINA )

) VERIFICATION
County of g;J L\'ﬁkp 4 )
I ~DOLVI'O/ 6_&@_# /}7 N € <ﬂ ___, being duly sworn

upon my oath, depose and say that I have subscrit}af to the foregoing application; that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

o and subscribed before me this __| YH“
r G
ornele Dl Ls)

Notary Public

My Commission Expires: 5\ \S} a)m

Revised 3/2003
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. APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, Da Vi _Sco # Moan ecf , hereby apply for leave to

proceed in this action without prepayment of feg€ or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
/

Applicant
d subscribed be&e fne this
DG

Notary Public

My Commission Expires: Q\ Lb’@ig

Revised 3/2003
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STATE OF SOUTH CAROLINA )  COURT OF COMMON PLEAS
| )  FOR THE 8th JUDICIAL CIRCUIT
COUNTY OF GREENWOOD ) - Case No.: 2016-CP-24-01732

David Scott Mooney, #186128,

State of South Carolina.

AMENDED POST-CONVICTION
RELIEF APPLICATION

Applicant,

V.

e’ N Nt N N Nt N

The Applicant, by and through his undersigned attorney, hereby amends his PCR
application filed on November 1, 2016, to add the following allegations:

2.

1. Ineffective Assistance of Counsel as to Thomas J. Adducci, Esquire:

a. Counsel never moved to challenge the search warrant affidavit, and
furthermore, Counsel never discussed or showed Applicant the search warrant
affidavit.

b. Counsel failed to present to the judge as mitigaﬁon' during sentencing that
the amount of drugs the State asserts were at the house was not consistent
with the amount that SLED verified as drugs, nor did Counsel present
evidence about the amount of drugs in the house the Applicant actually knew
about. Had Counsel done so, the outcome of the sentence would have been
different.

c. But for Counsel’s presentation to the Applicant regarding his strategy for a
guilty plea, Applicant would not have pled guilty and would have insisted on
going forward with a trial. The day the Applicant was in court for a bond
hearing, Counsel presented the Applicant with his “plan” for a guilty plea,
which involved having the director of the Lighthouse there, along with the
Applicant’s family, and getting the Applicant into a drug treatment program
as his sentencing.

Newly Discovered Evidence- Greenwood drug enforcement agents Officers

Byrd and Strickland have since been arrested and indicted for Misconduct in Office.

Page 10f3
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A defendant requesting a new trial based on after-discovered evidence after a guilty
plea must show:
(1) The newly discovered evidence was discovered after the entry
of the plea and, in the exercise of reasonable diligence, could not
have been discovered prior to the entry of the plea; and (2) the
newly discovered evidence is of such a weight and quality that,
under the facts and circumstances of that particular case, the
interest of justice' requires the applicant's guilty plea to be
vacated.

Jamison v. State, 410 S.C. 456, 765 S.E.2d 123 (2014). Officers Byrd and Strickland
resigned as part of an ongoing SLED probe in late October 2015. (They were placed
on leave earlier in October 2015.) They have both since been arrested and indicted.
See attached news articles from The Greenwood Index-Journal, Exhibits A-F.
Applicant pled guilty in August of 2015. The veracity of statements made by Byxd
and Strickland have come into question since their arrest and the interest of justice
would require that the Applicant’s guilty plea be vacated accordingly.

Furthermore, the Applicant requests that he be permitted to amend his PCR
application to conform to the evidence presented at the PCR hearing should any new
or unaddressed issues arise during the course of the hearing that have not been
specifically addressed in the Application and this Amended Apphcatlon See Simpson
v. Moore, 367 S.C. 587, 627 S.E.2d 701 (2006).

Respectfully submitted,

MAC | VANCE ATI'ORNEYS e
PO Box 5501

West Columbia, SC 29171
803-219-1110
ashley@macvance.com

SC Bar No. 71676

ATTORNEY FOR APPLICANT

September 13, 2017

Page 2 of 8



CERTIFICATE OF SERVICE
I certify that I have served this document via US Mail to:
Justin J. Hunter
Assistant Attorney General
PO Box 11549
Columbia, SC 29211-1549

This 13t Day of September, 2017.

Attorney for Apphcant

Page 3of 3
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hup:/lwww.index}oumaLconVnewstrobe-deu-agent-ta);iﬁed-fepon-as-ouy-coplarﬁcle_ez73046§-a'0c3-5_7c1-0789-0155!;-_58'609e.hlml
Probe: DEU agent falsified reportas city cop

By DAMIAN DOMINGUEZ ddominguez@indexjoirmalcom  Oct23, 2015

Robble Byrd ' o gB!ijow

Alined sheet of paper, addressed to "Chief" and signed "Larry R. Byrd," contained just one handwritten sentence: "I resign as of today’s
date." ’

The letter, which was dated June 11, 2010, was submitted two days after Robbie Byrd failed a polygraph test administered as part ofan
internal investigation into allegations Byrd falsified a police report, acéording to his personnel file from a six-year stintwith the
Greenwood Police Department and the accom panying documeénts from an internal affairs investigation.

Byrd, now a staff sergeant; is one of two drug enforcement-unit agents on administrative leave from the Greenwood Oounty‘ Sheriff's.
Office aniid investigations by Sheriff Tony Davis and the State Law Enforcement Division into financial transactions and allegations of
misceonduct in the office. Lt. Brandon Strickland is also on leave..

The Indéx-Journal requested the city documents under thie Freedom of Information Act on Oct. 16 and was given those documents ona
CDon Tuesday -- two business days later, The Index-Journal also requested his personnel file from the sheriff's-office on Oct. 16, but it
lxas not yet been made available.

Davis would not have seen Byrd's city police personnel file:before hiring him, according to John Long, officer in charge of professional
standards for the sheriff's office. Byrd could not be reaclied for ¢omment,

While an officer with Greenwood Police, he was reprimanded on two occasions for on-duty crashes, both attributed to carelesshess. He
also was reprimanded twice, which included a one-day suspension and six inonths probation, for filing a number of late-and incomplete
accident reports. The four written reprimands were included in Byrd's personnel file.

Also in the file was an evaluation dated March 30, 2006 that marked his performance as "satisfactory" and "outstanding" in each-of 19
categories, with the evaluator writing Byrd "has made greatstrides in hiswork performance and will only continue to improve." Under-
weaknesses, the evaluation noted a poor attention to detail.

The annual evaluation is the only one in Byrd's file from his time with the departinent.
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2
The complaint

Garbed in a T-shirt and shorts and carrying his infant daughter, Byrd was off-duty and acting as the courtesy officer for his apartment
complex when he walked up to a group of people to ask them to turn down their musicjust before 10 p.m. on May 22, 2010.

Everyone interviewed in the internal affairs investigation seemed to agree with those initial facts, but Byrd's official account of what
happened next is different from the woman who lives there and who Byrd later handcuffed.

Byrd wrote in his report that the woman, whose name was redacted, refused to turn down her music or give her name. The woman said

she turned down the music and alleged Byrd was rude, threatened to have her evicted, was unable to present his badge and lied in the
report he filed on the incident.

Byrd called another officer, who brought Byrd his ticket book and held Byrd's daughter while he arrested the woman.

That officer said in an interview with internal affairs, "I know what I should have done and what I did are two different things... It was
just a bad situation."”

The supervisor on duty, who arrived on scene a short while later, told internal affairs his heart sank when he heard Byrd tell the woman
he jails people for noise complaints.

The supervisor and second officer decided to issue tickets for disorderly conduct and unlawful playing of radio and released the woman.
The woman filed a complaint the next business day —~ Monday, May 24, 2010 — and received an eviction notice by the end of the week.

Byrd was given a polygraph test June g, 2010 on the accuracy of several points of contention between his and the woman's versions of
what happened. According to a report from Owen Investigative Agency, "Byrd exhibited physiological reactions and responses normally
associated with deception” when he answered the three questions and the examiner concluded he "was not truthful regarding this

issue.
The examiner said Byrd was unable to explain why he failed the test. Byrd resigned two days later.

The investigation concluded that Byrd made several false statements in the report and that "Byrd's act of falsifying an official police
report constituted a violation of GDP General Order 1-02, Rules & regulations No. 44" and "borders on a violation of South Carolina
Code of Laws, Seciion 16-17-722(A)."

On June 16, 2010, Chief Gerald Brooks wrote a letter to the woman telling her the resuits of the internal investigation.

“A thorough investigation was conducted and certain aspects of your allegations have been substantiated,” Brooks wrote. “As a result, I
have taken appropriate administrative action.”

Lander, GCSO

Byrd worked for Lander University Police from Feb. 14, 2011 to May 3, 2012, according to the college. The Index-Journal was unable to
determine if Byrd was employed between resigning from Greenwood police and starting at Lander.

Longsaid the Greenwood County Sheriff's Office hired Byrd from Lander. The hire date was not available by press time.
Long said "the sheriff was told he was a good officer and had good police instincts" and has not viewed Byrd's police personnel file.
"He would have no reason to see it,” he said. "It's not common for the city to share their personnel issues with us."

According to releases from the sheriff's office and a letter from Solicitor David Stumbo to Attorney General Alan Wilson, two drug
enforcement unit agents are on administrative leave from the sheriff's office pending the outcome of separate investigations by Davis
and SLED into financial transactions and allegations of misconduct in the office.
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The sheriff's and solicitor's offices have not officially named Byrd and Strickland as the deputies on leave, but the Index-~Journal has
verified they are on leave.

Attempts to reach Byrd and Strickland, which included going to their homes, were unsuccessful by press time.
Timeline of Byrd's GPD career
- On Aug. 16, 2004, Byrd was hired at the rank of probationary patrolman.

— At10:15 p.m. Aug, 1, 2003, Byrd drove his patrol vehicle into a ditch while making a right turn from the southbound lane of Spring
Street onto Carolina Avenue, according to an accident report. Damage was estimated at $100, and a tow truck had to pull the vehicle
from the ditch. A written reprimand dated Aug. 16, 2005 cited carelessness as the cause of the incident.

- On Feb. 22, 2006, Byrd was promoted to patrolman first class.

— On March 30, 2006, a performance evaluation of Byrd — the only one his personnel file - marked his performance as “satisfactory”
and "outstanding” in each of 19 categories. Under weaknesses, the evaluation noted a poor attention to detail.

- On Aug, 11, 2007, Byrd was promoted to probationary master patrolman.
- On Feb. 9, 2008, Byrd was promoted to master patrolman.

— On May 28, 2008, Byrd rear-ended a vehicle in his patrol car due to carelessness, according to a reprimand dated June 9, 2008. No
damage estimate was included.

-- On Aug. 8, 2009, Byrd was promoted to senior master patrolman.

— On March 11, 2010, Byrd was placed on probation for six months for filing late and incomplete accident reports, according toa
reprimand.

- On April 26, 2010, Byrd was suspended for a day, transferred off the traffic unit and had his probation extended to Oct. 26, 2010 for
continuing to file late and incomplete accident reports.

— On May 24, 2010, a woman filed a complaint against Byrd alleging he acted improperly while arresting her two days earlier and
falsified information on a police report.

— On June 11, 2010, Byrd resigned.

Assistant editor Matthew Hensley contributed to this report
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hitp/Avww.indexjournal.com/news/sharil:releases-strickland-s-pérsonnel-filé-deu-bank-documents/article_ba5d9638-8b17-511c-bf38-bge6ide0adss.himl
Sheriff releases Strickland's personnel file, DEU bank documents

By DAMIAN DOMINGUEZ ddominguez@indexjournal.com  Oct 26, 2015

p

. ‘4
g cacsace e i

MATTHEW HENSLEY .~ INDEX~JOURNAL L. Brandon Strickland's 29. -page fila, which spans trom when the | Buy Now
Greenviocd County Sherifl's Office hirad hin in May 1999 to when he was put on administrative leave from the drug :
enfercement unit eardler this month,

Personnel files released Monday confirm Lt. Brandon Strickland is on paid administrative leave from the Greenwood County Sheriff's
Office drug enforcement unit, but provides no additional details-on what allegations Strickland faces.

"Pending investigation into allegations of misconduct in office, you are hereby placed-on suspension with pay pending the outcome of
the investigation,” said the suspension letter, which:is dated Oct. 12. "While on administrative suspension you are relinquished of all law
enforcement-duties and are to surrender your agency identification and all agency firearms, this is to include all agency property.”

The document was part of more than 600 pages of personnel and bank documents the Index-Journal received from a request made Oct.
14 under the Freedom of Information Act.

Strickland is one of two drug enforcement unit agents on administrative leave from the Greenwood County Sheriff's Office amid
investigations by Sheriff Tony Davis.and the State Law Enforcement Division into financial transactions and allegations of misconduct
in the office, Staff Sgt. Robbie Byrd is the other officer on leave.

Stephen Baggett Jr., the attorney representing Greenwood County and the Sheriff's office, provided Strickland’s personnel file and bank
records associated with the drug enforcement unit from March 2013 1o Sept. 23, 2015. The Index-Journal also requested Strickland's -
phone records. Baggett said the other information will be provided as it is made available.

The county is.also working to fill an Oct. 16 request from the Index-Journal that includes Byrd's personnel file and a number of other
documents. The Index-Journal did get a copy of Byid's personnel file from the Greensood Police Department that showed he resigned
during an investigation into allegations he falsified a report.

The Indéx-Journal reviewed Strickland's personnel file Monday, but has not yet reviewed the 328 pages of bank records; which were
sent after 6 p.m.

In his-county career that spans 16 years, Strickland received six letters thanking him for his work in the community and in aiding other
law enforcement agencies, was reprimanded twice — once for 1nissing an appearance in magistrate's court and once for storage of
unauthorized personal data on his county cellphone -- and he was involved in two minor on-duty accidents, both involving deer, that
ended without disciplinary action.
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The 293-page file, which includes a number of duplicate documents, also chronicles the classes he's taken at Lander University,

Newberry College and Piedmont Technical College after graduating from Greenwood High School. He's earned a number of law
enforcement certifications.

He also signed a form on June 14, 2013 when he was issued a debit card associated with the forfeited funds account where he promised
to:

— Keep a journal on all withdrawals and keep receipts for auditing purposes
— Only use funds withdrawn for job-related purposes

-- When possible, note case numbers on withdrawal receipts

- Document payments to informants

-- Submit a monthly report with a detailed transaction list

Assistant editor Matthew Hensley contributed to this report.



blip:iwww.indexjournal.com/nawsiiwo-deputies-resign-from-graenwood-county-sherii-s-office-after/article_Sc21e0ac-4ed7-5a06-8di5-ea6c74157249.html
“Two deputies resign from Greenwood County Sheriff's Office after investigation

From staft reports  Oct 30, 2015

Robbia Byrd ' ' T i

Brandon Strickland and Robbie Byrd, the two deputies who were placed on leave pending an investigation into misconduct in office,
resigned effective Thursday, according to a velease from the Greenwood County Sheriff's Office.

"Greenwood County Sheriff Tony Davis has completed an internal investigation into certain matters involving the Drug Enforcement
Unit, and has concluded that two deputies, Brandon Strickland and Robbie Byrd, violated the policies, practices and directives of the
Greenwood County Sheriff's Office," the release said. "Accordingly, late afternoon October 29, 2015, Sheriff Davis accepted the
resignations of Mr. Strickland and Mr. Byrd."
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RESIGNATION

Contintied from 1A

was-hired, a pre-employment
investigation by a lieutenant
with the-sheriff’s office checked
hiis dm'mg record, criminal his-
tory - and credit lnstory, accord-

ing to a document in his per-
isonnel file:

]

The pre-employment check
included speaking with several
of Byrds references listed on his
appluatlon. which mcluded two

Qolice” Departmenl Bolh GPD
contacts said- Byrd had a good
attxtude toward police work and
had i no personal issues which
would harm his performance,
accordmg to documents.

In Byrd's police department
_personnel file; documents show
an internal investigation sub-
stantiated allegations he falsified
a polit.c report. The pélice acad-

emy ruled there was no iis-
conduct, according to academy
documents.

“The sheriff was told he was
a good officer and had good
police sense,” said John Long,
officer in charge of profession-
al standards with the sheriff’s
office. “It’s not common for the

city to share their personnel

issues with us” ,

Before Byrd began working
with Lander University Police
Department-in Feb. 2011, Land-
er conducted a pre-hire screen-
ing. Maj. Urban Mitchell and
Maj. James Marshall with GPD
were contacted, according to
Byrd’s Lander University per-
sonnel file. Mitchell and Mar-
shall were.the officers in charge
of the internal investigation into
Byrd, according to investigative
files.

SLED investigation
Davis called for SLED to

investigate “questionable
actions,” according to an-Oct.
13 news release. An officer was
placed on paid administrative
leave at that point, the release
said.

A second reledse, sent Oct. 15,
explained that internal contrels

detected financial transactions
whichled to an’internal inves-

tigation. Two sheriff’s office
employees were on leave at that
time, the statement said, and the
internal investigation ‘was sepa-
rate froth SLEDS.

The SLED investigation

- remains active and ongoing,

according to an Oct. 30 news
release that announced Strick-
land's and Byn]sreslgnahon
“Meanwhile, ‘the Green-
wood County Sheriff’s. Office

will continue to fulfill its-duty
to preserve, protect and defend.

Greenwood County] the release
said.
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SLED

Contmued from 1A

arrest; Nelson said. Those
cases tould go untouched, be
thrown out, or anything in
between, she said.
In. June 9010 Byrd resigned
Greenwood Police
ent during an inter-
nal mveshgatmn that substan-
tiated: allegatlous he falsified

a police report, according to

documents obtained {rom

K

the police department. The
G rumnal Justice Acad-

emy ruled it did not constitute
misconduct by an officer and
Byrd maintained his certifica-
tion.

Nelson said she hadn't
heard about the allegation

against Byrd until after it was.

reported-in the Index-Journal.

Her office will. likely use the la
inforimation if it will be admit-

ted at court, she said.

The Index-Journal filed a
request under the Freedom
of Information Act on Oct.

16, a full list of pending court

cases handled by Brandon

Strickland or Robhie Byrd was,
requested. An. 84-page. docu-

ment titled “Open Warrants”
llmng about 1,000 pending
cases was provided, along with
the name of an associated offi-
cer for each case. More than
100 of the cases. hstcd St i

the warrant.

It is common for officers to
sign warrants for other offi-
cers, said John.Long, officer
in charge- ofpmfessxmml stan-
dards ‘with the Greenwood
County Sheriff's Office.
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2 former deputiesindicted

From staft reports  Jul 28, 2016

ROBBIE BYRD

Two former Greenwood County Drug Enforcement Unit agents are now facing charges of misconduct in office and embezzlement.

Braridon Strickland and Robbie Byrd, wlio resigned amid a State Law Enforcement Division investigation, and after an internal probe
discovered a violation of policy, were charged Friday with misconduet in office and embezzlenient of less than $10,000, according to the
Greenwood County Public Index..

The deputies were placed on leave mid-October at the start of the investigat.ion, and resigned Oct. 29; according toa news release sent
Oct. 30 by John Long, officer in charge of professional standards with the sheriff's office.

The first deputy was placed on paid administrative leave after Sheriff Tony Davis requested SLED investigate “questionable actions" by
an officer; according to an Oct. 13 news release. Two days later, another release said two deputies were'on leave after Davis discovered
“financial transactions” that led to an internal investigation into possible policy violations.

"Sheriff Davis requested.an investigation by the State Law Enforcement Division," Long said Friday. "We have fully cooperated with the
SLED investigation. We expect this matter to be resolved in accordance with the law."

In mid-October, the Index-Journal requested a number of documents, including ledgers detailing how evidence was logged by the two
former-DEU agénts. Access to those documents was deunied at that time by Greenwood County -- as the investigation was ongoing.
Thom Berry, SLED spokesman, said Friday that the-agency's investigations are not closed until any and-all court proceedings related to
the investigation have finished. '

The specific:policies Strickland and Byrd were found to have violated were also withheld by the'county, and a letter from county
attorney:Stephen Baggett Jr. said they-will be provided once the investigation is complete:

A call to the Attorney General's Office’s spokeswoman Hayley Thrift was not answered Friday, nor was-an email requesting any warrants.
orindictments for the two deputies. Berry said he was unable to contact local SLED officials for information Friday night.
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When reached by phone Friday, Strickland had no comment. In a previous attempt to contact Byrd at a residence believed to be his, a
man told a reporter to leave and not come back. The Index-Journal does not have a working phone number for Byrd.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF GREENWOOD ) ‘
) 2016-CP-24-1732
David Scott Mooney, )
S.C.D.C. No. 186128, )
)
Applicant, )
) RETURN
V. )
)
State of South Carolina, )
)
Respondent. )
)

Respondent, making its Return to the application for post-conviction relief (PCR) filed

November 1, 2016, would respectfully show this Court: |
L.

Applicant is presentI.y confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Greenwood County Clerk of Court. Applicant was indicted at
the May 2015 term of the Greenwood County Grand Jury for trafficking in methamphetamine
(2015-GS-24-0724). Applicant was represented by Thofnas Adducci, Esquire. On August 13,
2015, Applicant appeared before the Honorable Frank R. Addy, Jr., and pled guilty to the lesser
included offense of manufacturing methamphetamine. Applicant was sentenced to imprisonment
for twelve years. Applicant subsequently filed a Motion to Reconsider on September 22, 2015.
This motion was denied by an order filed July 5, 2016. Applicant did not file a direct ap;geal.

IL.

In his current application for post-conviction relief, Applicant alleges he is being held

unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
a. See application for further explanation of allegations

Page 1 of 4



Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at evidentiary hearing. All amendments should be made well in advance of
hearing and should be filed as required by Rule 11, SCRCP(a).

Attached herewith and incorporated herein are the Greenwood County Clerk of Court
records regarding the subject convictions, Applicant’s records from the South Carolina
Department of Corrections, and the plea transcript. Respondent reserves the right to amend this
Return upon receipt of any relevant materials.

111

Respondent submits plea counsel rendered effective assistance of counsel. In a Post-
Conviction Relief action, the applicant bears the burden of proving the allegations in their
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges
ineffective assistance of counsel as a ground for relief, the applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professionial judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness under

Page 2 of 4
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professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel's deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625, With respect to guilty plea
counsel, Applicant must show that there is a reasonable probability that, but for counsel's alleged
errors, he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart,
474 U.S. 52, 106 S.Ct. 366 (1985).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of counsel probably raises questions of fact
that the record does not conclusively refute. Accordingly, Respondent requests an evidentiary

hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

[Signature block on following page]
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V.
Each and every allegation contained within the application not hereinbeforé ecither
expressly admitted, qualified or explained is hereby denied.
V.
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held.
Respectfully submitted,

ALAN WILSON
Atorney General

ROBERT BOLCHOZ
Chief Deputy Attorney General

DON ZELENKA
Deputy Attorney General

JUSTIN J.HUNTER
Assistant Attorney General

By: %/ /7%@/’

ATYORNEYS FOR RESPONDENT

Office of the Attorney Géneral
P.0O. Box 11549

Columbia, S.C: 29211

(803) 734-3737

February 16,2017
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STATE OF SOUTH CAROLINA )
_ ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD: ) ‘
)
) 2016-CP-24-3216
)
DAVID-MOONEY, #186128, )
' )
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL.
, ) )
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Responderit in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina-and that
this is a proper circumstance of service by mail.
3. I have this day served a copy of the Return in the above-captioned matter on the

following person by depositing same in the United States mail, postage prepaid:

Ashley A. McMahan, Esquire
Mac | Vance Attorneys, LLC
PO Box 5501

West Columbia, SC 29171-5501

DATED this 16" day of February, 2017.

Toce}fn Baker, Leg
ForjRespondent

al Assistant
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(AW) - Denotes Defense Witness
(SW) — Denotes State's Witness

(AW) David Mooney

Direct examination by Ms. McMahan:

Cross—examination by Mr. Hunter
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MR. HUNTER: If it please the Court, Your Honor.

THE COURT: Yes, sir.

MR. HUNTER: The last case today is David Mooney
versus the State of South Carolina, 2016-CP-24-1732. Your
Honor, he was indicted in May of 2015 in Greenwood County
for trafficking in methamphetamine, 2015—G$—24—724. He
was represented by Mr. Thomas Adducci. On August 15th,
2015 he plead guilty to a lessor included offense of
manufacturing methamphetamine before Judge Addy. He was
sentenced to 12 years imprisonment. He filed a motion to
reconsider which was denied by order on July 5th, 2016,
He did not file a direct appeal. He filed this current
action on November 1lst, 2016. And he is present today
represented by Ms. Ashley McMahan.

THE COURT: Ms. McMahan.

MS. MCMAHAN: Your Honor, at this time we call Mr.
Mooney to the stand.

DAVID MOONEY, being
first duly sworn, testified as follows:

DIRECT EXAMINATION

By Ms. McMahan:

Q Mr. Mooney, did you file this PCR application?
A Yes, ma'am.
0 And you have got quite a few little handwritten

things going on in here. So let's just start with those.
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David Mooney - Direct by Ms. McMahan

Can you give me a summary of what these issues are that

are handwritten?

A If T can look at them. Basically, I mean I started
off with the way the Solicitor, I guess the way he worded
everything to Judge Addy. And Judge Addy made an A
assumption that everything they found at my house was an
ongoing active cook, what they called them. When it
actually, everything that they fouﬁd was mostly months
old. That was my biggest issue. And then I found out
later on that some of the detectives that had apprehended

me had come across, I guess they had charges of their own

for drugs and some other stuff. I don't know.

Q Is that what you wrote down in the application?

A Yes.

0 Okay. So you felt like Judge Addy, because they were

ongoing cases, like cooks rather, that they took that
against you when the Solicitor was saying all of that?

A Yeah, he made the assumption, I mean he said that it
appeéred that there was more going on than just my actual
personal usage.

Q So you thought the Solicitor made it look like that
you were really sort of, like had this mass of operation
and going out and selling it to everybody?

A Like I was selling it or something like that, yes.

And I have never been accused or convicted of distribution
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David Mooney - Direct by Ms. McMahan

6
or, I never even give it away. I did what I did for my
own personal use.

Q Okay. So your main issues in your handwritten stuff

was, about Officers Byrd and Strickland, which we talk
about in the amended application also, and that your

issues with the Solicitor's statements at your guilty

plea?
A Yes.
Q And so tell me about the guilty plea because I know

you sort oflshowed up that day, I think you thought you
were going to do something else.

A Initially I was there for a bond hearing, that is
what I went over there for that morning. I had been in
the county for eight or nine months with no bond at all.
And I went over there to get a bond. When I got there Mr.

Adducci had, I forgot that guy's name, Mitchell or

something.

Q The Lighthouse guy?

A The guy from the Lighthouse.

0 Okay.

A My sister was there and he had this whole different

thing going on with, I don't remember how he had it worded
legally, throwing to the Judge ten years suspended to
something with eight months in the Lighthouse Program.

And me having already been locked up for eight months. I
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David Mooney - Direct by Ms. McMahan

think the defense made a, go on and do that. And Judge
Addy did not go with that.

Q So when you got there you thought you were doing a
bond hearing but then Mr. Adducci sits down and says, hey,
I have kind of come up with this plan.

A Basically.

Q And his plan was that you would go to the Lighthouse

which I assume is some sort of drug rehab.

A Drug rehab, yes.
Q And then you would what, be on probation for a while?
A Yeah. He had a sentence suspended to the Lighthouse

and then prcbation, yes.

Q How many times had you met with Mr. Adducci?

A I think it was twice.

Q And you were in the detention center the whole time,
~right?

A Uh-huh, (affirmative).

Q And when were you arrested for these charges?

A In January.

Q So when was the first time he came to talk to you?
A I don't remember, a few months.

0 Did you get your discovery and everything on this

case, did he give you like what the State had?
A No. I never got any of that.

Q So what did you two talk about on those two times
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David Mooney - Direct by Ms. McMahan

that he came to see you?

A Basically the fact that my codefendant, my wife had
signed statements on me. That the Solicitors office
wasn't offering any negotiated plea. I remember asking,
you know, what grounds they had to a search warrant for on
my property to begin with because no one ever told me, I
never even seen it. I remember asking about the, getting
a copy of the SLED drug analysis because they charged me
with all of this, all of these drugs and they didn't get
any drugs from my house at all, off of me or my property.
Q So did you see a SLED drug analysis?

A No.

Q Did you ever get one later on?

A No, never.

Q And you said ybu went over the fact that Karen had
signed a statement on you and what else?

A That was it.

Q Did he show you the search warrant and what the
issues were, anything like that?

A -No, ma'am. And they never took a statement from me
at all, the whole time I was in there. No one ever
questioned me and took a statement from me.

Q Who, the police?

A Yes, none.

Q Did you want them to?
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David Mooney - Direct by Ms. McMahan

9
A I mean, I had decided to tell.
Q Did you tell that side to Mr. Adducci?
A I mean, I explained to him what was really going on

between, as far as, most of that that was at my house
belonged to my wife to begin with. And the only reason I
was even entertaining to pleading guilty to anything

because they had my father charged with it.

Q Most of the drugs were Karen's, right?
A Uh-huh, (affirmative).
Q But you were, the reason why you decided that day

that you were going to plead guilty is because you wanted
the charges dropped from your dad?

A Pretty much. He didn't have anything to do with
anything. He didn't even know what meth looked like.

Q So he had never done, he wasn't a drug user. How

long had you been involved in using meth?

A Years, off and on.
Q Had it always been meth or had it been like other
stuff?
A Amphetamines.
Q  That was part of the Lighthouse was try to get you
clean?
A Yes.
Q Had you ever tried to go to rehab or anything before?

A I mean, I did, I remember personally trying to put
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David Mooney - Direct by Ms. McMahan
10

myself in. When you are out there doing the drugs it is
not something you entertain.

Q So you just felt like that wasn't really the
situation you want to put yourself in?

A I wouldn't have, not from the street. But after
being incarcerated, you know, getting somewhat clean, it
is nice to try and stay that way.

Q Okay. We have the amended application. So we eluded
to the search warrant earlier. So he never sat down with
you and said, hey, we could challenge this search warrant,
maybe try to get the evidence that they seized dismissed

or anything like that?

A No, ma'am.

Q And during your sentencing at your guilty plea did he
ever say weldon't even have a SLED analysis yet or
anything like that?

A No.

Q Did you ever have a disagreement with the amount of

drugs that were there, that they said was there?

A Disagreement with who?

Q SLED and the Solicitor?

A No, I mean disagreed with what they said was.there.
Q Okay. So what, they just sort of took everything

that they found and added it up?

A Yeah. Everything together, they weighed everything
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all together, field tested positive for methamphetamine.
Now, the reason I asked Adducci this is because I have had
several friends who has been, you know, arrested for
manufacturing. And I know two of them have had Eheir
charges dropped completely and their cases, their
attorneys had copies of the SLED drug analysis which field
tested positive for methamphetamine. So it came back from
SLED negative for controlled substance. There was no

viable drugs in there at all.

Q Okay. But you had never gotten an analysis?
A No.

Q So you didn't even know if that was an option?
A Right.

Q So, would you have plead, had Mr. Adducci not

presented you with this plan with the Lighthouse that day
would you have plead guilty that day?

A No, I went in for a bond.

Q Now, let's talk about Byrd and Strickland, when did

-

you find out about them?

A When? '
Q Yeah.
A It was like four, three or four months after I was

incarcerated, I was still at Kirkland actually and some
guys came through from Greenwood and telling me about

that, them geﬁting arrested.
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12
Q Were you ever able to find any other information out
about them or was it Jjust what you were told?
A Just what I was told.
Q Did yecu know that they had been arrested and
indicted? |
A Not until, maybe several months later I was talking

to my sister and she said she had heard about this.

Q Do you know who signed your search warrant?

A  No, I have no idea. Like I said, I had never even
seen 1it.

Q Were Byrd and Strickland involved in your case?

A Uh-huh, (affirmative), they were beocth at my house.
Q So they were the ones in your house seizing the

evidence and stuff?
A Uh-huh, (affirmative).
Q Both of them?
A Both of them.
Q Okay. And when did you, so you found out a couple of
months after you plead guilty.
A Uh-huh.
COURT REPORTER: I need a yes or a no.
A OCh, yes ma'am.
Q That is Ms. Holston, she is the Court Reporter, she
has got to take down everything. And so these attachments

to your application, are these some of the newspaper
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clippings about both of them?
A Yes, ma'am.
Q Okay. Anything else you want to tell the Court about

this case?

A Basically, I feel that the twelve years is a real
steep for a first offense manufacturing charge that
involved no drugs whatsoever. And it is my first serious
drug charge. In my transcript Mr. Adducci sald that the
driving force behind the sentence of twelve years was the
shear amount of drugs involved. And there were no drugs.
Q Do you feel that because Byrd and Strickland were
charged and later indicted that their ability to tell the
truth is—-

A --questioned, yes ma'am. I don't even know what they
said they reported they took from my house was actually
what they took because I never seen the motion for

discovery. I never seen what their evidence was, I don't

know that they had pictures. I never seen pictures of
anything.

Q Okay. Listen to anything Mr. Hunter wants to ask
you.

CROSS-EXAMINATION

By Mr. Hunter:
Q So you said you plead guilty because you had a plan

to go to the Lighthouse, is that correct?
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A Yes,

sir.

Q And when did you find out that wasn't going to be the

case?

A When did I find out that wasn't going to be the cése?
0 Right.

A ‘Shortly after we preéented to the Judge.

Q So the Judge just said he wasn't going to do it?

A No, period.

Q Okay. That is the only question I have for.you.

Thank you, sir.

THE

question?

MS.

THE

MS.

MR.

THE

chair.

COURT: Any redirect in response to that

MCMAHAN: Nothing, Your Honor.

COURT: You may step down.

MCMAHAN: Your Honor, the Applicant rests.
HUNTER: The State would call Mr. Thomas Adducci.

COURT: Mr. Adducci, come on back to the witness

THOMAS ADDUCCI, being

first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hunter:

0 State your name for the record, please.

A Thomas Adducci.

Q And can you please explain how you became involved in
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this case?
A Our office was appointed to represent Mr. Mooney on,
it looks like we entered our appearance on January 28th of

2015 and filed a Rule 5.

Q So it was shortly after he was arrested?

A Yes.

Q Were you the only Public Defender to handle this
case”?

A I handled it. We are a team. Elizabeth Able who is

a new attorney had helped me on a couple of things, as far
as communications goes. But I was his attorney, it was

never handed off to anybody else.

Q Please explain when you first met with him?

A Looks like from my notes, I met with him on February
9th, yes. |

Q At the detention center?

A It was either in court, either they transported him
to court or at the detention center. I don't know which
one.

Q What did y'all talk about at your initial meeting?

A Well, we initially went over the allegations against
him, if you want me to read my notes from it. DEU has a
search warrant. Chad Cox, Brandon Strickland, et cetera.
Defendant's father's house. It is a freestanding house at

- Briggs Avenue in Greenwood. Defendant is in the back
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bedroom. Defendant's wife, Michelle Mooney is»there as 1is
Defendant's father, David F. Mooney. Police find one pot
labs. Police claims 600 plus grams found in bottles in
shed behind the house. Defendant claims that Chad Cox .
told him that they only found one bottle inside, inside
the house. Defendant doesn't want to go back down the
road. Defendant said to me and I quote, "I just don't
want to go down the road. I will stay in the county for a
year." I asked him about his criminal record. He told me
that he had a prior 2014 possession of meth where he got a
year straight. And I asked him what his longest sentence
ever was. He indicated that it was six years in 2008. I
believe that there were other, a number of other
convictions but I asked him specifically about drug
convictions to determine subsequent offenders use.

Q In all how many times did you meet with him?

A ' I have at least two meetings. I am looking through
my notes here. It looks like I saw him again in July.
Those are ﬁwo that I have noted. There may have been
others but I éan't.speak definitively because I don't have

them noted.

Q And I believe, you went over the facts. Did you

share the discovery with him?
A I believe, on February 9th I probably did not have

discovery at that time.
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Q QOkay.
A Bﬁt I would have, at a later meeting I would have
gone over it with him.
Q And did you ever go over the search warrant with him?
A I don't know if I ever showed him the search warrant

and went over it. But if I remember correctly, the search
warrant was for a, it was a trash, I believe a used up one
pot lab and the standard stuff like coffee filters, salt,
Coleman fuel and that sort of thing. That is what led to
the search warrant. And my understanding, that was the
DEU that did that.

Q Okay. Did you ever have any concerns about the
legality of the search warrant?

A No. I did not think that there were any -issues with
the search warrant when I reviewed it. I am sure I told
him, you know, that search warrants are very difficult

things to get kicked, (phonetic).

o] During all of this time are you engaging in any
communications?
A Yes. The Solicitor on the case was Brian Maroney. I

have a long email from him if you want me to read that
into, email from him if you want me to read that into the
record from June 28th.

It says, Mr. Mooney is charged with trafficking

methamphetamine, 400 grams or more, (25 to 30 years). And
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- possession of altered ephedrine and also has a pending

attempt/éonspiracy charge. That was likely é, where he
got blocked from purchasing pseudoephedrine because he
apparently, at least according to the State, had bought
too much in the timeframe. This is the case where the DEU
executed a search warrant and found several bottles
containing over 3.5 pounds of meth sludge, coffee filters
with white residue, blister packs of ephedrine, cold
medicine, cold packs, drain opener hoses, lighter fluid
and used lithium batteries/strips. His elderly father on
the residence was present at the time of the search was
also charged with trafficking. Also Mooney's ex-wife was
present, was present and was charged. She stated at her
bond hearing that she knew what was going on but had no
part in the cooking. According to family members who have
contacted me out of concern for their elderly father, your
client is allegedly the main culprit and was cooking at
the house without the father's knowledge. They also
stated that your client was wanting to take responsibility
to avoid the father being prosecuted, (not sure if that's
true or not, Jjust relaying what I have been told.) With
that being said, I am willing to reducg Mr. Mooney's
trafficking charge to a manufacturing methamphetamine
first offense. In consideration of a straight-up plea I

will dismiss the altered ephedrine and attempt/conspiracy
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charges. Mooney has been in jail since January so I am
hoping we can take care of him this term of court and be
able to dismiss the charges against the old guy. Let me
know if you have any questions. Thanks.

I then relayed that offer to Mr. Mooney. He
countered that he wanted something  suspended and three
years and probation. So he wanted an active sentence of
three years, probation to follow. I also noted that Mr.
Maroney, the Solicitor, was unwilling to go alohg with
that. .But I noted he wasn't going to stomp his feet if
the Judge wanted to do it. Defendant said he would think
about it, also would like to go up for a bond hearing
sometime in the next term. And that was from July.

Q So ultimately he decided to accept that plea offer,
is that correct?

A Yes, he was transported to court on August 13th. I
had been in contact with a Nicole Clark who is his sister.
She had been in contact with Foundation House, indicated
they had a bed available to him. And she was there, T
believe the gentleman from the Foundation House was there.
on that day. We went over the options and he plead.

Q So, let's go over again. Revisit this Foundation
House. He alleges there was some sort of plan in place, I
guess to get him into this house. Can you discuss what

you told him about that and what your plan was?
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A So I don't have the details sitting in front of me in
my notes. But Foundation House is a recovery program. I

believe it was in-patient for him. He had a bed available
to him. I probably told him if we have a game plan for
the Judge, that is our best likelihood of getting a
probationary sentence. If we can, if we just ask for
probation, if we just ask for treatment that isn't as
persuasive as if we can say, here is his treatment, here
is the bed date. That is probably the discussion that I
had with him.

Q And that is what you presented to the Judge?

A Yes. That is what I recall.

Q Now, did you explain to him the difference between
trafficking and manufacturing?

A Yes. I would have explained to him the charges and
how the possible sentences for what he was charged with
with trafficking were very high.

Q And with that trafficking charge, did you explain,
the weights that were alleged?

A Yes. So there is an actually interesting issue with
this which I have a belief that, I disagree with the State
with how they measure these. The State was measuring, not
just the usable amount of methamphetamine on these but
also all of the sludge that was used for the manufacture

of the methamphetamine and putting'that together in order




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Thomas Adducci - Direct by Mr. Hunter
. 21

to get these cases up to trafficking weight. The DEU was
doing this, the Solicitor's office was insistent that this
was a good weight. There was a Court of Appeals case
that, I don't know, I don't know in the timeframe what the
stature of that Court of Appeals case, when this plea went
down. But it was an open question. The Court of Appeals
case said that because the statute talks about a mixture
that they could weigh the entire one bottle cook. I think
that is a bit of a stretch. But again, I am not the Court
of Appeals. I am sure I told him that if the Circuit
Court Judge disagreed with us and if he was convicted of
trafficking he would have, I believe it was a 25 year
minimum/mandatory that he was facing.- And if I could
ultimately convince or the Appellate Defense could
ultimately convince, you know, the South Carolina Supreme
Court that the Court of Appeals is wrong in its analysis
he would have to be waiting on that.

0 And so, but again, that is for trafficking. Did you
ever tell him that manufacture doesn't have a weight?

A Oh, yes. Yes. I don't know if I specifically said
manufacturing doesn't have any specific weight. But when
just describing what manufacturing was, I wouldn't have
said, oh, for it to be manufacturing it has to be X

amount . |

Q Okay. Let's go over, were you ever aware of the two

75



76

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Thomas Adducci - Cross by Ms. McMahan

22
officers, Byrd and Strickland, of their, I guess,
indictments?

A Yes, I was.
Q Were you aware of that during, I guess, your
repreéentation of Mr. Mooney?
A No, it did not come to light until after that.
Q Okay. And the search warrant was executed on which,
on what day?
A His date of arrest.
Q Okay. I believe January--
A -—it looks like January 13th, vyes.
0 That is all I have. Thank you.

THE COURT: Ms. McMahan.

CROSS-EXAMINATION

By Ms. McMahan:
Q Your colloquy about how you disagreed with the State
in the measurements?
A When it comes to trafficking.
Q  Yes.
A Yes.
Q Did you feel that that might have been relevant in

sentencing, to give the Judge that explanation?
A Well, Judge Addy has seen a number of these
trafficking cases where they charge somebody with sludge.

He knows our position and it didn't, it wasn't plead to a
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trafficking, it was plead to a manufacture. But he had
seen a number of these with a weight of an entire bottle.
Q So and he knew what the Public Defender's position
was on that?

A I am sure that I have told him that I disagree with
the weights.

Q And the search warrant, you had a copy of the search
warrant?

A I don't know if I had a copy. When my secretary sent

me the file it wasn't in there.

Q So you don't know if it is in the file?
A What she emailed to me did not have that in the file.
Q Would that have been something that you would have

wanted to see prior to like a trial or a plea?
A Yes.
Q Okay. So you weren't aware they were under
investigation prior to all of this?
A I was not.

MS. MCMAHAN: The Court's indulgence. Nothing
further, Your Honor.

THE COURT: Anything further?

MR. HUNTER: ©Nothing else for this witness, Your
Honor.

THE COURT: All right. Any objection for this

witness to be excused?
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MR. HUNTER: No, Your Honor.
MS. MCMAHAN: No, Your Honor.
THE COURT: You are excused.
MS. MCMAHAN: Your Honor, we do have copies, Mr.
Hunter provided them to me. I didn't know if you wanted

to make them a Court's exhibit, Strickland and Byrd's
indictments.

THE COURT: You can make those an exhibit for the
record.

MR. HUNTER: There are two indictments for each
officer.

(Whereupon, Court's Exhibits 1 and 2 were marked for

identification only.)

THE COURT: Anything further?

MS. MCMAHAN: Nothing further, Your Honor.

THE COURT: I will take the case as submitted, I will
take it under advisement.

**% END OF REQUESTED TRANSCRIPT OF RECORD ***
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State of South Carolina )

County of Greenwood )

I, Joy E. Holston, Official Court Reporter for the
Eighth Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete transcript of record of the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal, in the County of Greénwood, South
Carolina on the 1lth day of October, 2017.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

March 7, 2018

oy oteton

Joy E. Holston, Court Reporter

My Commission expires: May 2, 2026
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Foreperson of Grapd Jury
Date:

ﬁ

VERDICT

Forépemon of Petit Jury
Date: -

DOCKET NO. 2018-GS-24- / / / 6[

The State of South Carolina
County of Greenwood

COURT OF GENERAL SESSIONS

i Ef ? !2 2016 TERM

THE STATE

LARRY ROBERT BYRD
DEFENDANT

Indictment for
MISCONDUCT IN OFFICE

(06mm.on; Law)

CDR Code: 0819
Unclassified Misdemeanor

08

After being fully advised as to my
tegal rights, | hereby waive presentment
to the Grand Jury.

Defendant

S
——1

{ .
hereby appear in my own proper person and
plead gulity to the within indictmment or fo

Defendant

Witness:

- C.C.C. PLS. AND G.S.




STATE OF SOUTH CAROLINA )
) INDICTMENT

COUNTY OF GREENWOOD )

3
At a Court of General Sessions, convened on JQ g% Zﬁ , 2016, the Grand

Jurors of Greenwood County present ixpon thelr oath:
MISCONDUCT IN OFFICE

That LARRY ROBERT BYRD did, in Greenwood County, South Carolina 'from"on
or about April 1, 2015 to on or about October 14, 2015, while serving ‘as a Dephty
in the Greenwood County Sheriff's Office assigned to the Drug Enforcement
Unit, willfully,l dishonestly, and unlawfully commit misconduct in his public
officé, by acts and omissions of malfeasance, misfeasance, and nonfeasance in
breach of his duties to the public including his duty of good faith, honesty, and
accountability, to wit: The Defendant failed to properly account for and
mishandled government funds. This was done in violation of the Common Law

of South Carolina.

Against the peace and dignity of the State, and contrary to the law in such case

Ao illos,

kg Jyn ALAN WILSON {mdr)
YEP%  ATTORNEY GENERAL

made and provided.
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THE STATE

LARRY ROBERT BYRD
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Witness:
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STATE OF SOUTH CAROLINA ) N |
) INDICTMENT
COUNTY OF GREENWOOD )

At a Court of General Sessions, convened on UZ( \{(;f 2 9 , 2016, the

Grand Jurors of Greenwood County present upon thelr oath:
EMBEZZLEMENT

That LARRY ROBERT BYRD, did in Greenwood County, South Carolina
from on or about April 1, 2015 through October 14, 2015, while being
charged with and responsible for the safekeeping, transfer,” and -
disbursement of public funds belonging to the Greenwood County
Sherif's Office and the Greenwood County Drug Enforcement Unit,
willfully, unlawfully, and feloniously, embezzle less than ten thousand
dollars ($10,000) of those public funds,.to wit: . -

While serving as a Deputy in the Greenwood County Sheriif’s Office
assigned to the Drug Enforcement Unit, the Defendant withdrew and
converted for his own use public funds designated for the use of the
Sheriffs Office and Drug Enforcement Unit, resulting in a loss to the
Greenwood County Sherif’s Office and Drug Enforcement Unit of an
amount of less than ten thousand dollars ($10,000), in violation of Section
16-13-210, THE CODE OF LAWS OF SOUTH CAROLINA, (1976}, as
amended.

Against the peace and dignity of the State, and contrary to the statute In

such case made and provided.

ALAN WILSON {marjey Tpe.™
ATTORNEY GENERAL
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THE STATE
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DEFENDANT
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After being fully advised as to.my
legal rights, | hereby walve presentment
to the Grand Jury.

Defendant

¥8

H

‘.

hereby appear in roy own proper person and

plead guilty to the within indictment or to

Defendant

Witness:

C.C.C. PLS. AND G.S.




STATE OF SOUTH CAROLINA )
) INDICTMENT
COUNTY OF GREENWOOD )

At a Court of General Sessions, convenéd on _Q'u{gl 29 ., 2016, the Grand

Jurors of Greenwood County present upon their oath:

MISCONDUCT IN OFFICE

That BRANDON RICHARD STRICKLAND did, in Greenwood County, South

Carolina from on or about April 1, 2015 to on or about October 12, 2015, while.

serving as a Liéut_enant in the Greenwood County Sheri%‘f’s O"fﬁ_(:e and
Commander of the Drug Enforcement Unit, willfully, dishonestly, and unlawfully
commit misconduct In his public office, by acts and omissions of malfeasance,
misfeasance, and nonfeasance In breach of his duties to the public including
his duty of good faith, honesty, and accountabllity, to witt The Defendant
mishandled evidence and public funds. This was done in violation of the

Common Law of Souih Carolina.

A

Against the peace and dignity of the State, and contrary to the law in such case

made and provided.

-
-

by S ALAN WILSON (mdr}
ATTORNEY GENERAL
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THE STATE
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EMBEZZLEMENT
SC Code: §16-13-210
CDR Code: 3450
Class EFelony:

After being fully advised as to my
tegal rights, | hereby waive presentment
to the Grand Jury.

Defendant
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plead guilty to the within indictment or to-

Defendant

Witness:
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STATE OF SOUTH CAROCLINA )
) INDICTMENT

COUNTY OF GREENWOOD )

At a Court of General Sessions, convened on J(-,{ ([_(j Z? , 20186, the

Grand Jurors of Greenwood County present upon their oath:
»EMBEZZLEMENT

‘That BRANDON RICHARD STRICKLAND, did In Greenwood County, South
Carolina from on or ahout April 1, 2015 through October 12, 2015, while
being charged with and responsible for the safekeeping, transfer, and .
disbursement of public funds belonging to the Greenwood County
Sheriffs Office and the Greenwood County Drug Enforcement Unit,
willfully, unlawfully, and feloniously, embezzle less than ten thousand
dollars {$10,000) of those public funds, to wit:

While serving as a Lieutenant in the Greenwood County Sheriff's Office
and Commander of the Drug Enforcement Unit, the Defendant withdrew
and converted for his own uge public funds designated for the use of the
Sheriff's Office and Drug Enforcement Unit, resulting in a loss to the
Greenwood County Sheriff’'s Office and Drug Enforcement Unit of an
amount of less than ten thousand dollars {$10,000), in violation of Section
1.6—1,3—21:, THE CODE OF LAWS OF SOUTH CAROLINA, (1976), as
amended,

Againsi the peace and dignity of the State, and contrary to. the statute in

such case made and provided.

by Tfne  ALANWILSON (mdn)
ATTORNEY GENERAL



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS .
) OF THE EIGHTH JUDICIAL CIRCUIT . &2
COUNTY OF GREENWOOD ) 2 9Zo
) 2016-CP-24-1732 - 25D
David Scott Mooney, ) L PR
5.C.D.C. No. 186128, ) o G
) vy B
Applicant, ) = 0g%,
)  ORDER OF DISMISSAL 7
V. ) o
)
State of South Carolina, )
)
Respondent. )
) |

This matter comes befére the Court by way of an Application for Post-éonvicﬁon Relief
(PCR) filed November 1, 2016. An evidentiary hearing into the matter was convened on
Wednesday, October 11, 2017, at the Laurens County Courthoﬁse in Laurens, South Carolina
before the Honorable R. Scott Sprouse. Applilcant was present at the hearing and represented by

Ashley A. McMahan, Esquire. Justin Hunter, Esquire, of the South Carolina Attorney General’s

- Office represented Respondent. At the hearing, Applicant testified on his own behalf. Thomas

Adducci, Esquire, also testified, This. Court also had before it a copy of Applicant’s PCR

application, the records of the Greenwood County Clerk of Court regarding the subjt_act

convictions, Applicant’s records from the South Carolina Department of Corrections,
Respondent’s Return, and the plea transcript.
I PROCEDURAL HISTORY
Applicant is presently confined in the Sc;uth Carolina Department of Corrections pursuant
to orders of commitment of the Greenwood County Clerk of Court. Applicant was indicted at
the May 2015 term of the Greenwood County Grand Jury for trafficking in methamphetamine

(2015-GS-24-0724). Applicant was represented by Thomas Adducci, Esquire. On August 13,
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2015, Applicant appeared before the Honorable Frank R. Addy, Jr., and pled guilty to the lesser
included offense of manufacturing methamphetamine. Applicant was sentenced to imprisonment
for twelve years. Applicant subsequently filed a Motion to Reconsider on September 22, 2015.
This ﬁoﬁon was denied by an order filed July 5, 2016. Applicant did not file a direct appeal.
Allegations
In his current application for post-conviction relief, and the amendment filed thereto,
Applicant alleges he is being held unlawfully for the following reasons:

1. Ineffective Assistance of Counsel

a. “Counsel never moved to challenge the search warrant affidavit,
and furthermore, Counsel never discussed or showed Applicant the
search warrant affidavit.”

b. “Counsel failed to present to the judge as mitigation during
sentencing that the amount of drugs the State asserts were at the
house was not consistent with the amount that SLED verified as
drugs, nor did Counsel present evidence about the amount of drugs
in the house the Applicant actually knew about. Had Counsel done
so, the outcome of the senténce would have been different.”

¢. “But for Counsel’s presentation to the Applicant regarding his
strategy for a guilty plea, Applicant would not have pled guilty and
would have insisted on going forward with a trial. The day the
Applicant was in court for a bond hearing, Counsel presented the
Applicant with his ‘plan’ for a guilty plea, which involved having
the director of the Lighthouse there, along with the Applicant’s
family, and getting the Applicant into a drug treatment program as
his sentencing.” '

2. Newly Discovered Evidence

a. “Greenwood drug enforcement agents Officers Byrd and
Strickland have since been arrested and indicted for Misconduct in
Office Officers Byrd and Strickland resigned as part of an ongoing
SLED probe in late October 2015. (They were placed on leave
earlier in October 2015.) They have both since been arrested and
indicted. See aftached news articles from The Greenwood Index-
Journal, Exhibits A-F. Applicant pled guilty in August of 2015.
The veracity of statements made by Byrd and Strickland have
come into question since their arrest and the interest of justice
would require that the Applicant’s guilty plea be vacated
accordingly.”
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1L APPLICABLE LAW
In a post-conviction relief action, the applicant bears the burden of proving the
allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must
prove that “counsel’s conduct so undermined the proper functioning of the adversarial process

/

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumptibn in

order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel’s performance
was deficient. Id. Under this prong, courts measure an attorney’s performance by its
“reas;)nableness under prevailing professional norms.” Id. (citing Strickland, 466 U.S. at 688).
Second, any deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id. at 117-18, 386 S.E.Zd at 625. With respect to guilty plea counsel,
the Applicant must show there is a reasonable probability that, but for counsel’s alleged errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474

U.S. 52, 59 (1985).
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II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary_ hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject
convictions, the plea transcript, Applicant’s records from the South Carolina Department of
Corrections, the application for post-conviction relief and amendment, and the legal arguments
made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court ‘makes the
following findings of fact based upon all of the probative evidence presented.

Ineffective Assistance of Counsel
Failure to challenge and discuss the search warrant affidavit

Applicant alleged that Counsel was ineffective for failing to challenge the search warrant
affidavit and for failing to discuss the search warrant affidavit with Applicant. Applicant testified
that the State made it seem like the drugs found were part of a big operation, however everything
they found was months old and Applicant only had drugs for his own personal use. He testified
that he never got discovery and was told that his wife signed a statement against hnn Applicant
testified that he never saw the search warrant or the SLED drug analysis.

Counsel testified that he was appointed to represent Applicant on January 28, 2015 and
met with him for the first time on February 9, 2015. Counsel testified that hé received discovery
and went over it with Applicant. He testified that he could not recall if he ever showed Applicant
the search warrant. Counsel further testified that he had no concemns about the legaiity of the
search warrant.

This Court finds that Applicant has failed to meet his burden of proving that Counsel was

ineffective for failing to challenge the search warrant affidavit or discuss the search warrant
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affidavit with Applicant, This Court finds that Counsel provided credible testimony that he

reviewed all discovery with Applicant. Despite not recalling whether he showed the search
warrant to Applicant, this Court finds that such conduct does not fall below the reasonable
standard. This Court finds Cdunsel provided credible testimony that he did not have any
concerns with the legality of the search warrant. This Court finds that Applicant has failed to
show that there were any faults in the search warrant affidavit that would have necessitated
Counsel to make a motion to challenge it. Without showing a reason why Counsel should have
objected, this Court finds that Applicant has failed to show that Counsel was deficient.

This Court also finds that Applicant has failed to show that he was prejudiced by
Counsel’s actions. Applicant has failed to show that he would have proceeded to trial but for
Counsel’s failure to challenge the search warrant affidavit. Accordingly, Applicant has failed to
meet his burden of proving that Counsel was ineffective in this regard and th_e allegation must be
dismissed.

Failure to present to the judge as mitigation during sentencing that the amount of

drugs the State asserts were at the house was not consistent with the amount that

SLED verified as drugs, nor did Counsel present evidence about the amount of
drugs in the house the Applicant actually knew about.

Applicant alleged that Counsel was ineffective for failing to present to the plea court that
the amount of drugs the State asserted were at the house was inconsistent with the amount that
SLED verified as drugs. He also alleged that Counsel did 'r-xot present evidence about the amount
of drugs in the house that Applicant actually knew about, Applicant testified that the drugs found
at the house belonged to his wife. He testified that law enforcement improperly weighed all of
the drugs found in the house together. |

Counsel testified that he explained to Applicant the difference between trafficking and

manufacturing methamphetamine. He testified that the solicitor told him they were using the
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methamphetamine and the “sludge” mixture of methamphetamine in calculating the weight of
drugs. Counsel testified that he told Applicant he disputed the State’s weighing methoc;ls.
Counsel testified that this issue was disputed across the state but the Court of Appeals eventually
issued a ruling that weighing sludge was not improper. Counsel further testified that the weight
of drugs ultimately did not matter because the manufacturing methamphetamine statute only
criminalizes fhe action and does not consider any weight of drugs.

This Court finds that Applicant has failed to meet his burden of proving that Counsel’s
performance was deficient in this regard. This Court finds that Counsel was not deficient for
failing to present during mitigation that the amount of the drugs differed between the State’s
assertion and the SLED weight and the amount of drugs that Applicant actually knew about. This
Court finds that Applicant acknowledged during his guilty plea hearing that he was waiving all
evidéntiary challenges by pleading guilty. See Guilty Plea Transcript, p. 11, 11. 18-25. This Court
finds that challenging such evidence during initigation would not have changed the outcome of
Applicant’s plea and Counsel was not deficient. Furthermore, Counsel was not deficient in this
regard as the crime of manufacturing methampheta.miné does ndt require proof of a certain
weight. See S.C. Code § 44-53-375(B). Thus, any argument during mitigation based on a
discrepancy of the amount of drugs found, weighed by SLED, or actually known to Applicant
would have no bearing on whether Applicant was guilty of manufacturing methamphetamine.

Applicant has failed to meet his burden of proving that he was prejudiced by Counsel’s
actions, as he has failed to show that he would have proceeded to trial but for Counsel’s failure
to challenge the drugs in mitigation. He has likewise failed to show that Counsel’s actions had an
impact on his sentence. Accordingly, he has failed to prove that Counsel was ineffective and this

allegation must be dismissed.
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But for Counsel’s presentation to the Applicant regarding his strategy for a guilty
plea, Applicant would not have pled guilty and would have insisted on going
Jforward with a trial

Applicant alleged that Counsel was ineffective regarding his strategy at the guilty plea.
Applicant alleged that the day he was in court for a bond hearing, Counsel presented the
Applicant with his ‘plan’ for a gmlty plea, which involved having the director of the Lighthouse
there, along with Applicant’s family, and getting Appligant into a drug treatment program as his
sentencing. Applicant testified that the plan was for him to be admitted to the Lighthouse
rehabilitation facility instead of jail time and testified that Counsel convinced him to plead guilty
based on this plan.

Counsel testified that he discussed with Applicant asking the judge for no active time and
instead sending Applicant to the Lighthouse rehabilitation facility. He testified that he had
discussed this with the director of the Lighthouse and even had bed space ready anci available for
Applicant. He testified that his plan was to present this to the judge during the plea hearing and
ask for a probationary sentence.

This Court finds that Applicant has failed to meet his burden of proving that Counsel was
deficient in his mitigation plan during the guilty plea. This Court finds th?t Counsel’s plan was
reasonable under the circumstances and Counsel was not at fault for the 1/31eé. judge choosing to
impose an active time sentence. This Court finds that Applicant acknowledged during the plea
hearing that the plea was a straight up plea with no 1"ecomm'endations or negotiations and that he
could be sentenced anywhere between a probationary sentence and up to fifieen years. See
Guilty Plea Transcript, p. 4, 1l. 6-12. This Court finds that Applicant also informed the plea court
that no one had made any promises or held out any other hope or reward to get him to plead
guilty. See Guilty Plea Transcript, p. 12, 1l. 16-19. This Court finds that Applicant’s desire to

receive a probationary sentence does not change the fact that he was well informed from Counsel
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and the plea judge that he was pleading to a charge that carried up to fifteen years’
imprisonment. See Wolfe v. State, 485 S.E.2d 367, 371, 326 S.C. 158, 165 (1997) (Wishful
thinking regarding sentencing does not equal a misapprehension concerning the possible range of
sentences, especially where one acknowledges on the record that one knows the range of
sentences and that no promises have been made).

Furthermore, this Court finds that Applicant has failed to show that he was prejudiced by
Counsel’s actions because Applicant has failed to provide credible evidence that he would have
rather gone to trial on trafficking methamphetamine and expose himself to the twenty-five to
thirty year sentence he would be facing under that charge and the five-year sentence he would
face on the charge of possession of altered ephedrine or pseudoephedrine that was dismissed as
part of the plea. Therefore he cannot prove any prejudice. Accordingly, this allegation is denied
and dismissed with prejudice.

Newly Discovered Evidence

Applicant alleges newly discovered evidence in that two of the officers involved in
Applicant’s case, Robert Byrd and Brandon Strickland, were later arrested and indicted for
Misconduct in Office and resigned as part of an ongoing SLED probe in late October 2015.
Applicant attached to his PCR application news articles from The Greehwo.od Index-Journal that
describe these offenses. Applicant alleges that veracity of statements made by Officers Byrd and
Strickland have come into question since their arrest and the interest of justice would require that
the Applicant’s guilty plea be vacated accordingly.

Entered as a Court’s Exhibit were the indictments for both Larry Robert Byrd and
Brandon Richard Strickland. Indictment 2016-GS-24-1114 charges Larry Robert Byrd with

misconduct in office, alleging that Byrd failed to properly account for and mishandled
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government funds while serving as a Deputy in the Greenwood County Sheriff’s Office ferm on
or about April 1, 2015 to on or about October 14, 2015.. Indictment 2016~GS-24-1115 charges
Larry Robert Byrd with embezzlement, alleging that from on or about April 1, 2015 to on or
about October 14, 2015, he withdrew and converted for his own use public funds designated for
the use of the Sheriff’s Ofﬁce-and Drug Enforcement Unit, resulting in a loss to the Greenwood
County Sheriff's Office and Drug Enforcement Unit of an amount of less than ten thousand
dollars. Indictment 2016-GS-24-1112 charges Brandon Richard Strickland with misconduct in
office, alleging that Strickland mishandled evidence and public funds while serving as a
Lieutenant in the Greenwood County Sheriff’s Office from on or about April 1, 2015 to on or
about October 12, 2015. Indictment 2016-GS-24-1113 charges Brandon Richard Strickland with
embezzlement, alleging that from on or about April 1, 2015 to on or about October 12, 2015, he
withdrew and converted for his own use public funds designated for the use of the Sheriff’s
Office and Drug Enforcement Unit, resulting in a loss to the Greenwood County Sheriff’s Office
and Drug Enforcement Unit of an amount of less than ten thousand dollars.

Under S.C. Code § 17-27-45(c), a newly-discovered evidence claim can be timely raised
w1th1n one year of actual discovery or within one year of when, by the exeréise of due diligencé,
such evidence could héve been ascertained. When an applicant seeks relief on the basis of newly
discovered evidence following a guilty plea, relief is appropriate only when the applicant
presents evidence showing (1) the newly discovered evidence was discovered after the entry of
the plea and, in the exercise of reasonable diligence, could not have been discovered prior to the
entry of the plea apd (2) the newly discovered evidence is of such weight and quality that, under
the facts of circumstances of that particular case, the “interest of justice” requires the applicant’s

guilty plea be vacated. Jamison v. State, 410 S.C. 456, 470, 765 S.E.2d.

7ss
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“[{]n South Carolina, a guilty plea constitutes a waiver of nonjurisdictional defects and
claims of violations of constitutional rights.” State v. Rice, 401 S.C. 330, 331-32, 737 S.E.2d

485, 485-86 (2013) (citing Hyman v. State, 397 S.C. 35, 44, 723 S.E.2d 375, 379 (2012)). A

guilty plea is a'solemn, judicial admission of the truth of the charges against an individual; thus,
a criminal defendant’s right to contest the validity of such a plea is usually, but not definitely,

foreclosed. Dalton v. State, 376 S.C. 130, 137, 654 S.E.2d 870, 874 (2007). In Jamison, the

South Carolina Supreme Court noted it would be a “rare case” where the interests of justice
require the vacation of a knowing and voluntary guilty plea involving an admission of guilt and a
waiver of trial. Jamison, 165 S.E.2d at 130.

This Court finds that these indictments are not of such weight and quality that the interest
of justice requires Applicant’s plea to be vacated. These indictments do not allege any
misconduct during the time that Applicant was arrested or the search warrant was executed. Law
enforcement executed the search warrant on Applicant’s house and arrested Applicant on
January 13, 2015 — almost three months before Officers Byrd and Strickland were alleged to
have committed misconduct in office and embezzlement. These indictments would not constitute
evidence that goes to Applicant’s guilt or innocence and are not of such a weight that it would
overcome Applicant’s admission of guilt during the plea. This Court finds that Applicant has
failed to meet his burden of proving that these indictments constitute newly discovered evidence
that would warrant a new trial and this allegation must be dismissed.

IV. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any

constitutional violations or deprivations that would require this Court to grant his application.

Applicant failed to demonstrate Counsel’s performance was unreasonable under prevailing
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professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,
563, 681 S.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be
denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d
395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal.

IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant will remain in the custody of the South Carolina Department
of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this__ 2 dayof __ Alpvew ber ,2017.
, \
R. SCOTT SPROUSE ¥
: Presiding Judge
Eighth Judicial Circuit
W M , South Carolina
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WITNESSES

Jeremy Adams

Greenwood Police Departnient

THE STATE OF SOUTH CAROLINA

COUNTY OF GREENWOOD

WARRANT NUMBER

2015A2420100042

COURT OF GENER XL SESSIONS
May Term, 2015

Indictment # 15GS24- 070? #

\7// Foremai of the Grand Jury

Date: i (5

VERDICT

Foreman

THE STATE

David Scott Moouey

INDICTMENT FOR

TRAFFICKING IN METHAMPHETAMINE
§ 44-53-0375

CDR: 0370
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THE STATE OF SOUTH CAROLINA INDICTMENT FOR
: TRAFFICKING IN METHAMPHETAMINE
COUNTY OF GREENWOOD - § 44-53-0375

At a Court of General Sessions, convened on the 8th day of May, 2015, the Grand Jurors of Greenwood

County present upon their oath:

That David Scott Moorey, on or about January 13, 2015, in Greenwood County, did willfully,
unlawfully, and knowingly traffic in methamphetamine, in that the said defendant(s) did sell, manufacture,
deliver, purchase, or bring into this State, or provide financial assistance or otherwise aid, abet, attempt, or
conspire to sell, manufacture, deliver, purchase, or bring into this State, or was in actual or constructive
possession or did knowingly attempt to become in actual or constructive possession of 4G0 grams or more of
methaniphetamine, in violation of Section 44-53-375 of the South Carolina Code of Laws, (976, as amended

Against the peace and dignity of the State, and contrary to the statute in such cases made and

provided.

CSin ) Tl
Assistartt Solicitor Y



ARREST WARRANT
2015A2420100043
‘STATE OF SOUTH CAROLINA

D County! Municipality of
GREENWOOD

THE STATE
agginst

MOONEY, DAVID SCOTT
Address: J BRIGGS AV

GREENWOOD'SC 29646-1603
Phcne-:0758 SSN:
‘Sex: M_ Race: W_ Height: 500 Weight: 160 .
DL Slale'SC DU A
DOB._-1 §71 Agency ORI #: SC024041J
Prosecuting Agency: GI1Y OF-GREENWOOD
prosecuting Officer: DONNIE TROTTER-
Offense: DRUGS/EPH/PSEDUOPH EDRINE OR
Offerise Cdde: F6%4= >
Code/Ordinance Sec. 44-53-0f )
This: wariant i§ CERTIFIED FOR SERVICE in the

County! { X] Municipanty.of

GREENWOOD/ , The Accused.
is fo be arresled and brought before ‘me 6 be
deall with according 1o law.

(L.S)

Signature of Judge
Date:

RETURN
A copy of this arcest warrant was delivered to!
defendent __ 7PN ang@iass b2

on 1~(d - 1€

RETURN WARRANT TO:
SHAMEKA BROWN

520 MONUMENT STREET
GREENWOOD SC 29645

pore. |15

101

s N .. . Foem Approvad by
STATE OF SOUTH CARQLINA ) ‘ ::“::m:% Ganbrai
OJ COumyl' Municipaiity of ) AFFIDAVIT scea st
GREENWOQOD )

Personally appeared before me the afﬂanl DONNIE TROTTER whe

being duly sworn deposes and says that defendant MOONEY, DAVID SCOTT
did within- {his- county and state on 01/13/2015 ‘violalé he criminal laws of h2

State of South. Carolina {or ordinance of D}Coun’lyl[)g Muriicipalityof GREENWOOD '
in the following particulars: '

DESCRIPTION OF DFFENSE: ALTENS S MFE
DRUGS/EPH/PSEDUOPH EDRINE OR PHENYLPROPANOLAMINE SALESHERANMS DAY~

U “trther” “state ~ thal " there: is probable cause to believe that the defendani named above did commit
%hs ctime: set forth and that probable cause is. based on the: following facls:
5000802

KAREN M. MOONEY ALONG WITH DAVID S. MOONEY AND DAVID F. MOONEY DID ON 01-13-15 KNOWINGLY;
INTENTIONALLY AND CONSTRUCTIVELY TRAFFICKMETHAMPHETAMINE, A SCHEDULE i CONTROLLED SUBSTANCE
WITHQUT AUTHORITY OF LAW T.0,D0.50, DEU AGENTS EXECUTED A SEARCH WARRANT A' BRIGGS AVENUE
WHEN AGENTS LOCATED NUMEROUS. PLASTIC-SODA BCTTLES THAT CONTAINED WHITE iN OR SLUEDGE THAT"
TESTED POSITIVE:FOR METH AND EPHEDRINE THAT HAD BEEN ALTERED FROM [TS.ORIGINAL STATE. AGTS'ALSD
LOCATED BOTTLESWITH LITHIRM STRIPS, NUMEROUS COFFEE FILTERS; AN EMPLY PACK OF 12HOUR
DECONGESTANT, TWO EMPTY COLD PACK, A BOTTLE OF CRYSTAL DRAIN. OPENER, GASSERS, EMPTY BLISTER
PACKS AND:AN EMPTY BOTTLE OF RONSONOL LGHTER FLUID:. SAID BOTTLES THAT CONTAINED THE METH HAD A
COMBINED TOTAL OF APPROX 1606 GRAMS, THIS INGIDENT OCCURRED ON BRIGGS AVENUE WITHIN THE CITY LIMITS
OF GREENWOOD. ‘THIS:BEING DONE IN VIOLATION 0 SC CODE.OF LAWS,

Signature of Affiant \ s » zt\,\_
STATE OF SOUTH CAROLINA y | Affiants Addfess 520 MONUMENT STREET
o o GREENWOOD SC 29846
D County/ lX] Municipality of ) Affiant's Telephone '864-9472-8458
‘GREENWOOD ) :

ARRESTWARRANT
TO ANY LAW ENFORCEMENT OFFICER OF THIS-STATE OR MUNICIPALITY OR ANY CONSTABLE OF
It appearing from the. above -affidavit that there .are reasonable grounds g
on 01/13/2015 , defendant MOONEY; DAVID SCOTT ..
did violale the criminal laws of the State of South Carolina*{or ordinance of. o=
Countyf [E Municipdlity of GREENWOOD ) as setTorth below; oy <3
‘DESCRIPTION QOF OFFENSE'

2N BIE

44-53-030B(RY-AhiHE

Having found probable Gause and the abové affianihaving sworn before me, you are empowered and‘drreggq tg‘ {test the. sa.u
defendarit and bring him or her-before:me forthwith to be dealt with according to law. A copy of this Arre/gLWarran},s Al ehﬁ._-’u.’ o
thedefendant at the time of its execution , or as soon thereafier as is praciicable. ,1:\:‘“ E

Sworn to-and subscyibed before me’
TR

DRUGS/EPH/PSEDUQPH iFYl'F)OR PHENYLPROPANOLAMINE SA!:ES'G‘BMMS‘!-BR’P’

Sy

u-L
, Judge's Address 520 MONUMENT STREEE ..
: GREENWOOD SC 29646
) Juse’s Telaphoiie: .864-042:8458 ) -

' [Ivagistrate ] Municipal [ cirauit

Judge Cote: 613 )
ORIGINAI

S
COLpgy:

LS9

Issuir’)g.Cbuﬂi




1 02 BAIL setby

Judge ﬁ (e ﬂ\‘ (""'

on_[rfY¥tS

Name:

WITNESSES

Address:

Type and Amount. [3-‘».! DEH( I

Name of Surety:

Telephone:

Name:

Address:

PRELIMINARY HEARING held by

Judge

on

Telephone:

Name:

Address:

Defense Attormey:

Decision:

Telephone:

Name:

Address:

DISPOSITION before

Judge

on

by

(indicate jury trial, bench trial, plea, nol. pros., etc.)

Disposition:

Sentence:

JURORS

Telephone:

Name:

Address:

Telephone:

Name:

Address:

Telephone:

Name:

Address:

Telephone:

Name:

Address:

Telephone:

CODEFENDANTS




“

DOB: Ml-1971  SS#: NN
Address: _JJJJj Briggs Avenne
City,State,Zip: ~ Greenwood, SC

CDR Code #; 0370

DLALE UP DUULTT CAKULILINA } N LML CUUKT UF GENEKAL DEDIUND (%4
COUNTY OF Greenwood ; ‘ o 103
STATE Vs, | INDICTMENTICASE#: __15GS24-0724
, David Scoft Mooney ) A/WHE _2015A2420100042
ARA: y  Dateof Offense: _1/13/2015
Race: CAUCASIAN Sex: M Age: __44 ) SC.Code §: 44:53-0375
)
)
)
)

P e— SISF: SENTENCE SHEET

*CDL Yes[] No[] CMV Yes[] No[] Hazmat Yes[] No[]

In disposition of the said indictment comes now the Defendant who was [J CONVICTED OF or XIPLEADS -
TO: Manufacturing Methamphetamine '

in violation of § 44-53-0375(B) of the S:C. Code of Laws, bearing CDR Code # 3776

] NON-VIOLENT VIOLENT [JSERIOUS  [JMOSTSERIOUS [ ]Mandatory GPS(CSC {1817-25-45

. w/iminor 1st or Lewd Act)

The charge is: - [] As Indicted, [X]Lesser Included Offense, DDefendant Waives Prescntment to Grand Jury. (defendant's mmals)
The ple )‘7 (X} Without Negotiations or Recomtmendation, [] Negotiated Sentence, ] Recommendation by the State.

ATTE\ST\,A

101814 / {o/of 7.
Morotie; ' SC Bar# Defendant Attorneyfor Defendant SCBar#
WHEREFORE, the Defendant is commijed to the '\ We Departifient of Corrections, [ ] County Detention Center;
for a determinate term of Z;l ByseRY r [ underthe Youthful Offender Act not to exceed years
and/or to pay a fine of 1 provided Tat upon the service of days/months/years and/or payment
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probatior, which are incorporated by reference,

[] CONCURRENT or CONSECUT[VE: to sentence on: =
he Defendant is to be given credit for tir d pursuantto 8.C 'ode . § 24-13-40 tobe calculated'and apphed
by the State Departrment of Corrections.

f Cwl ‘f:' é?z_ )
[J The Defendant is to be placed on the Central Registry of C}nld Abuseand Neglect pursuant to S.C. Code §17-25-133. A

Pursuant to 18 U.S.C Section 922,it/is unlawful for a person convicted of a violation of Section 16-25-20 or 16~ 23-65‘('Cr1m

Domestic Violence ). to ship,transport,possess,or receive a firearm or ammunition. =

_ SPECIAL CONDITIONS: ' 5
CIRESTITUTION: ] Deferred [T] Def. Waives Hearing [Jofdered  PTUP i
Totak §_  plus20%feer __ § days/hours Public Service Employment

Payment Terms:
[7] Setby SCDPPPS

Obtain GED O
Attend Voc. Rehdb. or Job Corp.
May serve W/E begining

Recipient:

Substance Abuse Counseling, O
*Fine: __ $ Random Drug/Alcohol testing 0
§ 14-1-206 (Assessments 107.5 %), . 3 Fine may. be pd. in.equal, consecutive weekly/monthly
§ 14-1-211(A)(}) (Conv. Surcharge) SI00  $100.00 pmts. of § beginning
§ 14-1-21 1(A)(2) (DUI Surcharge) $100 " § - )
§ 56-5-2995 (DUI Assessmeni) s12 7§ Osh———————— paid to Public Defender, F“%
- o < ther: 7
§ 56-1-286 (DUI Breatli Test) 8§25 S oL
Proviso 47.9 (Public Def/Prob) $500 S c /)4/1 /] \ L -
§ 14-1-212 (Law Enforce. Funding) '$%5 Szs.a0 N7/ '
§ 14-1-213 (Drug Court Surcharge) 51350 3 i ' hd
§ 50-21-114(BUI Breath Test Fee) $30 S
g 56-3-2942(J} (Vehicle Assessinent) Si0fen & [J Appointed PD or appointed ot}
Proviso 90.5 (SCCJA Surcharge) ] $5°.00 § 47.12 requires $500 be pa
3% to County  (if paid in installinents) 5 g.40 during probation.

TOTAL S25%2.40

_ Presiding Judge A "
Clerk of Court/ Deputy Clerk k;e : [ Q& !f[a L ‘ LA Judge Cote: 21549 7 ) L/
Court Reporter: Texa S Sentence Date: K- R~ <

SCCA/217 (03/2011)






