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T, 0 CASE

Appellant was indicted by the Bamwell County Grand Jufy during its May 2007

term for armed robbery and assault and battery with intent to kill. On May 7, 2007,

appellar;t, ‘appeared before the Honorable Judge Thomas A. Russo for a bond reduction
'_hearing. Shon'ly aﬁei- the bond reduction motion was denied, the assistant solicitor informed
. Judge Russo that atppellant was before him to plead gmlty

' The solicitor indicated that sppellant and his co-defendant, Tooks, were both
entering pleas of guilty to armed robbery and assault and battery with intent to kil. The
solicitor ix.xdicated that the; State' was nol prossing the charge of criminal conspiracy. (Tr. Pp-
E 19-20). Judge Russo sentenced ép'pellant to incarceration for Flﬁny years for armed robbery

(2007-GS-06-144) and to incarceration for twenty years consecutive for assault and battery

(2007-GS-06-145). However, the judge provided that upon service of ninety (90) days, the

balance of the twenty-year sentence was suspended with probation for three years. On May

11, 2007, counsel for appellgnt filed a motion to reconsider the sentence which was denied

by Judge Russo on June 26, 2007. This appeal follows,
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ARGUMENT

I Appellant's sentence of thirty years and a consecutive sentence” of twenty years )
incarceration are unconstltutxonally S0 dxspropomonate as fo require reversal

Judge Russo informed appellant that he was charged with armed robbery which carried a
mandatory minimum sentence of not less than ten years with a maximum sentence ofup.to
thirty years and also with assault and battery with intent to kill which carried a maximum

penalty of up to twenty years. The judge explained that these charges were classified as_

. “most serious” wolent oﬁ'ensw Appellant mdicated that he understood the nature of the

charges agamst him as well as the possible pumshments and that he was entering a plea of
guilty to both charges. (Tr. pp.21-22). The trial judge explained that the statute required
that he would have to se;'ve 85% of any sentence imposed on the basis pf these charém
Appellant indicated that he understood that he would have to serve 85% of whatever
sentence he received before he would be eligible for release. (Tr. p. 22, lines 6-19)

The trial judge further explained the application of the two or three strikes rule, The
judge indicated that this would be a first most serious conviction for appella;u and that by

" pleading guilty.to these charges, if in the future he were to commit another most serious’

crime or two other seriou$ crimes, the State could seck a penalty of life udtﬁout the

- possibility of parole Appellant mdncated that he understood the application of the two and |
* three strikes rule. (T. p. 23, line 4- p. 24, line 1) '

Judge Russo explained that appellant would have a right to a jury trial during which

~ he had the right to-remain silent and that he waivcd his rights to a jury trial and to remain

4

silent by pleadmg gmlty (Tr. p 26, lines 6-13) The Judge explamed that if he prOCeeded to
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have the nght during tnal to conﬁ'nnt and question the State’s witnesses and that he was

waiving that nght by pleadmg guilty. (Tr. p. 27, line 14-p. 27, line 8) The judge explained -

to appellant that if he went to tnal he could call witnesses to testify on his behalfand that he

could testify on his own behalf if he chose to do so, Appellant indicted that he understood
that the State had the burden of proof and that any jury verdict would have to be unammous
Finally, appellant mdxcated that he understood that if he was convicted he could appeal his
convxctxon to a higher court. (Tr. p. 28 lines 6-23).

Appellant testified that no one had pmmxsed lum anytlung or threatened him in any .

way to persuade him to testify. (Tr. p. 29, lines 21-24; p. 30, lines 21_-24). Appellant
indicated that he had told his attorney about any possible witnesses and everything he knew

about the charges so that he could investigate possible defenses. (Tr p-g 30, ines 12-20), '

)
Appellant indicated that his answers were his own and that he was pleadmg guilty of his

own ﬁee will,

The ass:stant solicitor mdtcated that on January 8 2007 the appellant, who was
eighteen years old, and a co-defendant, Lugene- Tooks, went to the home of M. Tommy
Rxchardson which is located right off of the circle across from the Bamwell Pollce
- Department. The solicitor indicated that Tooks went up to Mr. Perkms on his back porch
and got his attentton and then hit him over the head with a wine bottle. The assistant
solicitor mdlcated that at that point a scuﬂle ensued between elghty-three (83) year old Mr.
Perkins and Tooks but that appellant came to Tooks’ aid. The solicitor indicated that when

appellant _|omed in the altercatton, Mr. Perkins was thrown off lus porch, or “body-’
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point, they rippéd the money out of his back pocket. It was a wallet and they actually ripped
the back pocket in the process of taking it away.” (Tr. p. 34-35). .

The solicitor indicated that aftr teking the wallet, appellant and Tooks fled the
scene, He indicated that appellant and Tooks were anested on February 1, and February 2,

2007. (Tr p 35 lmes 4-7). The solicitor explained that a person came forward to report

that appellant had smd that he committed the robbery, that they took $500 from the vxctnn, '
and that Mr. ‘I‘ooks committed the mbbery with him, The sohcttor mdlcated that itwasasa

result of this tnformatxon that Tooks was interviewed. (T I. p. 35, lines 8—12) The solxcttor ;

indicated that upon being mtemewed Tooks adnutted that he and appellant had comnutted
the crime. Tooks adxmtted that he and appellant had committed the crime agamst Mr
Richardson, that Tooks was the person who knew the victim and that he had money, and

_ that it was Tooks's tdea to commit this crime, (Tr. p. 35 lines 21-25) Appellant agreed that

the facts as reclted by the solicitor were correct, (Tr. p. 36, lmes 17-19).
. Counsel for appellant indicated that appellant was very sorty for his actions, that he
had never been in trouble before, and that the case dld not involve drugs. (Tr.p. 38, lines 14-

25) Counsel asked the Judge to sentence appellant to no more than ten years ‘and to nm the

sentences concmrent. (Tr pl. 30 lines 2-16). Appellant stated, “I just want to say l'm sorry

_ to Mr. Rxchardson and his family and the community of Barnwell. Sometime you -get

caught up in the wrong place at the wmng time. You got to pay the consequences to get

your life right. And I want to say agam I am very, very sorry for what l have committed.”

(Tr. p. 45, line 23-p 46, line 3) Sherry Felder, appellant’s mother, stated, “T wanted to say .
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I'm so sorry._'; (Tr. p. 46, lines 11-15). Appellnnt was eightee-n years old at the time of the
alleged crime and nine;een years old at the time of sentencing. (Tr. p. 7, lines 22-24; p. 25,
.line 1). Appellant completed the twelfth grade but hg did not graduate or complete the
G.E.D. program. (Tr. p. 25, lines 7-15). Appellant _had no prior criminal record, Appeliant
had never been in trouble before this alleged in.cident. At the time of his arrest, in an eﬁ‘ort_
to improve lumself appellant had voluntarily enrolled himself in a structured hxgh school

' settmg similar toamxhtary academy. (Tr p. 8, lines 15-23)

Judge Russo sentenced appellant to incarceration for thirty years for armed robbery
(2007-GS-06-144) and to incarceration for twenty years consecutive for assault and bana-y
(2007-08-06-145). However, the judge provzded that upon service of ninety (90) days, the
balance of i_he twenty-year sel;tence was suspended with probation for three years, Judge
Rus.so fu;ther ordered, “I am going to allow fo.r restitution, I will order restitution to be paid
to the victims m this case and allow and givé 30 days for that amount to be either consented
to-or we'll do a hearing to determine what that - - what that amount xs That is the ass;;ult
.and battery with intent to kill sentence is to run consecutive to the armed robbery case.” (Tr.
p. 57, lines3-9).” |

. The sentence imposed upoh appellant was so severe in duration as to constitute
cruel and unusual punishment. Generally, a sentence that falls within the limits fixed by
Statute is not '\'cn.ie\l and unusual.” w, 212 SC 348,46 S.E.2D 273 kl948).
However, even if it ié not cruel or unusuat "in kind," a panfcular sentence may be so severe

in duration that it violates the constitutional prohibitions against cruel and unusual

.__..__.__ﬂ---—-pumshmentrld- consttmng'S‘ C‘Cb'lﬁf 'il'ﬂ §19; sec. _Coiner, 483 F, 2d. 136,
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237 SE. 2d 896 (1977), where it held that a ten-year minimum sentence for possession of .

burglaxy tools was not unconstitutional, However, tO_CJ affirmed &u_gQAghs general
premise regarding severity of duration. Id. In light of appellgnt‘s extreme youth and given
that appellant had' no criminal record, that he was following along with Tooks. and that he
intended no hamm from this first and only incident of violent behavior, the sentencing judge
erred in ordermg that appellant be incarcerated for what could amountto & ﬁﬁy year prlson

sentence

—_
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SO ClRe): Viand, 618 F 24 1051(4“'
ehnstog. 333 S C. 459 510 S.E.2d 423 (1999) (excessive scntence is not Junsdlcnonal)

9

~

10

"Cir, 1980%; State v, Karen




CONCLUSION

Appellant’s convictions and sentences should be vacated and the matter remanded

for trial,
" Respectfully submitted,
il
" M. Celia Robinson -
Appellate Defender
ATTORNEY FOR APPELLANT
This Sth day of March, 2008; '

69




STATE OF SOUTH CAROLINA'
IN THE COURT OF APPEALS

Appeal from Bamwell County

Thomas A. Russo, Circuit Court Judge

THESTATE,
RESPONDENT,

~ MICHAELC. KENNEDY,
APPELLANT

PETITION TO-BE RELIEVED AS COUNSEL'.

Counsel for Michael C. Kennedy states: - .

. She is Appellate Defender for the South Carolina Office of Appellate Defense,
and was appointed to represent appellant, T

2, She has reviewed the mcord of appellant's mal before Judge 'l‘homas A. Russo
whxch was held on Mey 7, 2007, and in her opinion, the appeal is wnhout Iegal merit sufficient
to warrant a new trial. _ ‘

3. She has, pursuant to Anders v, California,-386 U.S, 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during thé course of the trial,

WHEREFORE, she asks the Court to relieve her as counsel for Michael C. Kennedy.

-tw

- et =t Bee Tmeberm Smass sam paem

- e e em @ Smew b Ao Emwme e SOmova SHe smm

“This Sth day of March, 2008,
e el .




1

STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Barnwel] County

Thomas A. Russo, Circuit Court Judge

THE STATE, ,
) | RESPONDENT,
v. ..
 MICHAEL C. KENNEDY, |
| APPELLANT
DESIGNATION OF MATTER TO BE

INCLUDED IN RECORD ON APPEAL °

Appellant proposes the following be included ig the_.Record_on Appeal:
| (1) True-billed indictmentfs);
(2)  Guiltyplea transcript; .
. By Motion to reconsider sentence.

I eertif}": that this designation contajns n.o matter which is irrelevant to this appeal.'

+ Celia Robinson
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense
PO Box 11589 . '
o e e LOMUMbIA, S. C29211-1589 <o e -
e et e TIRTR L PR -.- » : ] “_. 73 ,4, 7 x I




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Barnwell County

Thomas A. Russo, Circuit Court Judge

THE STATE,
| RESPONDENT,

MICHAEL C. KENNEDY, |
'APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby cerhﬁes that a true copy of the Initial Anders Brief of

* Appellant and Designation of Matter in the above referenced case has been served upon Salley W,

Elliott, Esquire, at Rembert Dennis Building, Room 519; 1000 Assembly Street, Columbia, South
Carolina 29201; and on Michael C. Kennedy, # 296992 at Ridgeland Correctional Institution, Post

Office Box 2039, Ridgeland, South Carolma 29936 this Sth day o

Appellate Defender

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this Sth day of March, 2008.

W W.? Cuade (L.s;)

Notar;’ Public for South Carolina

. MyCommxssxonExprres Au 232014 -




81

State of South Carolina . ) in the Court
) 0f Common Pleas

County of Barnwell

Docket No. -2011-CP-06-0088

Michael C. Kennedy )
: Applicant, )
)

Vs, ; Tranécript of Record
o : )
State of South Carolina, )
_Respopdent, )

July 9, 2013

Aiken, South Carolina

BEFORE:

The Honorable R. Ferrell Cothran, Jr., Judge.

APPEARANCES:

Melissa J. Armstfong. Esquire
Attorney for the Applicant

' David Spencer, Assistant Attorney General
Attorney for the Respondent }

T BrendaTJ.” STgwald, CiTcuit Court Reporter T

For the Honorable R. Knox McMahon _
P.0. Box 206, Jackson, South Carolina 29831 -

B

15



82

W ® 1 o6 w»

1 = — INDE
- biae
3} Franchot Brown / |
4 Direct Examinétion'by'ﬂs. Arﬁsirong.....l.....;.. 7
Crpsé-Examination ﬁy ﬁf. SPENCEN. «1soerersarssane . 23
' Redirect Examination by Ms. ArmStrong............ 30

Recross-Examination by Mr. Spencer......oovevsees © 32
Michael C. Kennedy ' ) | '

Direct E;amfnéfion by Ms. Armstrong.......ssss .. 33

Cross-Examination by Mr. Speqcer.....,:....i..... -39
Certificate of Reporter.....v..civeeses R
_Keyworé Index.,........;..........;.L............... 54

E IBITS ' %
MO,  DESCRIPTION - | PAGE .

(REPORTER S NOTE There were no exh1b1ts

entered during th1s hear1ng )

16



POST-CONVICTION RELTEF HEARING

MR. SPENCER: Michee1 Kennedy. whenever you're

- ready, Your Honor. _

THE COURT: -I'm ready.

. | MR. SPENCER: . Your.Honor, this is. the case.of
Michael Kennedy versus South. Caro11na This 1is

2011- CP 06-088. For the record, ~my name the Dave Spencer
nnth the Attorney GeneraT s Office

"Applicant has filed a PCR application: in #ebruary
of 2011, and he was indicted in May of 2007 for armed
robbery, assault and battery -- assauit and battery with
“intent to kill; and although the return doesn't reflect it,
he was indicted for conspiracy. '

He was represented- by Mr. Franchot Brown, who is’
here today'-- he pled guilty io‘the ermed robbery, ABWIK
charge May 7 of 2007, before Judge Russo and Judge Russo
. sentenced Mr. Kennedy to thirty years ‘for armed robbery and
-a consecutive twenty years for' the assault and battery with
'.1ntent to ki1l charge, suspended to ninety days.

imprisonment and ihree years probation.
_ He-did appeal his conviction and sentence.- That
was dismissed pursuant to Anders v. California He's

represented here. today by Melissa ArmstrOng.. I.would also

there was a sentencing hearing on June 26 of 2007 -- excuse

note what 15 also 1§ not reflected R the Feturn 1s That

83
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me, not a sentencing hearing, but a motion for

reconsideration and, Your chor."you should have both .
tfanscrip{s in your packet. There's going to be one that;
the front page is the June 26th date and the -other
transcript is actually the éntire record on appeal pursuant
.to Anders from pages of record page (verbatim).

‘Your. Honor. as I ment1oned before, he 8 represented
here today by Ms. Lisa Armstrong and I wou]d Just-ask that
Ms. Armstrong set_out her allegations .for the record.

. THE COURT: Okay: ‘- .
MS. ARMSTRONG: Thank you, Your Honor. May it

N

please the bourt. .Let me just also note for.the record
that when this case Qrdgina11y.was filed; I was in a ley
~-partnership‘wﬁth_TerryrTaggart.--She was‘the initial
attorney en this. case. . Ms. Taggart, unfortunately is now
deceased, $O aﬁy_reference to her, obviously, she-has
passed and is not'assec1ated with the case any longer; »'

- however, if you see her name,‘thateis where-thet comes
from. She may have filed things in the.course of the early
1itigation of this case. I've inherited it and hed it
so1e1y in preparing for today's hearing.

Your -Honor, we've raised two a11egat1ons. both of
which are based on ineffective assistance of counse1 The
\f1rst is on page 2 of the amended final app11catwon to You

Honor, as well as to the attorney genera1. and this

~
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application will be filed in Barnweil. I apoiogize, I sSent

it by'apdf format. The attorney general was kind enough to

accept that while I was on vacation. I'11 send a stamped
copy, Your Honor. as soon as that's completed.

There are two issues being raised. Both of them

. are ineffective assistance of counsel. Page 2, Your Honor,

A, the applicant believes he was denied effective
aes1stance'and because -- basically lacK of preparedness
for the plea itself. May 7th was_intended to be a bond

reduction heafing; That's why he was brought over.

Somehow that ended. up metamorphosing Hnto a guilty plea for

which there was no negotiat1on on sentence or really
anyth1ng of the Tike.

There is one correction I want to-make and that

. is -- after I got the transcript -- which I d1d not believe

.existed and fortunate]y, the attorney genera]'s office was

able to get the transcr1pt for June 26th There was the
motion for reconsideration hearing. ’ But in it is a
referenee to the conspiracy charge that was diémissed, So

we did not plead straight up to ail of the charges. There

was one that was dism1ssed however, I guess that part .of

our allegation change as far as to the lack of " negotiations

for sentenc1ng is concerned.

M fKennedy had no prior record and was ‘very young .

at the time and we think that that was 1neffect1ve for

19
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_fai11ng to properly negotiate something rather than have .

him p1ead §tra19ht up.

w- Nk

" The second claim is based on trja]-counse1's
failure to object to certain éomménts that were'made-dhring

the .course of the sentencing. I'm sure after Your  Honor

[- R T

has an opportunity to read both the transcript and read the
. brief's it will be onious that 1t was a very emotiona1.
case and had very bad fapfs. There was an elderly

- gentleman. who was severely 1njuréd and we'beﬂkeve tﬁgt in
the course of thg-sehtencﬂng arguments that-@eré made that
11t certain comments were made that were prejudicialito .

12||. M. Kennedy; and, in fact, the judge commented during thé
13]| reconsideration hear1ng that his sentence perhaps'would

14 "stop the somebody e1se from doing- anything new and the

15|| - consequences -- and we just think that the arguments.that
16}t were made were over1y -- 1 guess you cou1d say 1nf1ammatory

17)l- and prejudicial to Mr. Kennedy as far as the sentenc1ng is

19fl been an objection to and that's part of the argument that

20{l should have been made.

21 And those are -- essentially, those are our

22}1. complaints, Your Honor, 1neffect1ve assistance with two

‘23|l different prongs. And I believe that spells it out for you

24t right now.

25 B THE COURT: Okay. You want to call your first

goncprned. We think that at a minimum, there shou1d have .

I3
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i
Franchot A. Brown- - Direct Examination by Ms. Armstrong

witness?
MS. ARMSTRONG: Yes, Your Honor, the app11cant
calls Mr. Franchot Brown |
© FRANCHOT BROWN,

having been duly sworn, testified as follows:

- state your full name for the Court.
THE WITNESS: Good morning,- Your Honor. Franchot
A. Brown.’ h . '
DIRECT,EXAHINATION
BY MS. ARMSTRONG: '
Good morning, Mr. Brown, how are- you?
Oh, I'm fine, -how are you?
Good Mr. Brown, what do you do for a 1iv1ng?
I pract1ce Taw.
- How Tong have you done that,

. Since 19689.

P> O P O > O

Okay. And about what percentage of your practice
1s in -- deals w1th crimina1 defense, if any?

A Ch gosh, I would say about 25 to 35 percent;'
Q ' Okay. ATl right. So about one out of four or more

THE CLERK' Please be seated in the witness box and

87

22} clients are criminal defense?
23l A . Yeah. .
240 URay.” In that capacity, did you come to Fepresent

Michael Kennedy?

21
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: 8
Eranchot-A. Brown - Direct Examination by Ms. Armstrong

A Yes.

Q Okay. Do you recall when you were first retained

W N =

on this case on behalf of Mr. Kennedy?

MR. RODNEY PEOPLES: Excuse me, could you cut the
sound up a 1ittle b1t. We re having d1ff1cu1ty hearing
him.

o L,

MS. ARMSTRONG: I'm-sorry.' I'11 speak louder too.
~ (WHEREUPON the witness was lodking through his

‘records. ) . |

THE WITNESS:~'I'm sorry.
BY MS. ARMSTRONG:
Q " That's all right. . .
A I‘didn't know yod-were'go1ng-tora§k me that
question. . - ' '
;Q 7 I'm sorry.
A _ Good grief. February 9, 2007.
Q February 9, 2007. Was that a call from the fami1y
about representing.M1chaé1? .0r would/that have been when
you first met Michael? |
A No, the family came to my house .- my off1ce and I
had a Iong conversat1on about the. -- about the case.
.Q Okay
A " And retained me that day.
Q At right And do you recall conversattons about
poss1b1y getting a bond reduction for Mr Kenhedy?

22
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Franchot A. Brown - Direct Examination by Ms. Armstrong

A “Correct,

Q Okay. Did you file any ﬁotions asking for a bond

2

3 reduction? /

4 A~ Yes, .

s @ . okay.” AV rignt. And as a result of filing. those

motions, was a hearing date set?

13

A Yes,
Q Okay. Do you recall what the date was?
A No, I don't. " .
10ff @ " Would that have been the date of the actual guiity
11| plea? ' '
12 A I think so, C _
Q- ' Okay. So does Méy 7th, 2007, sound correct ;o you?
“14fl°A . I'd have to say I really don't know.
154 Q Okay. The transcript reflected .that May 7 --
16ff A Okay. |
174 @ -- that would be correct?
i8] A 0kay. I trust the transcriﬁt;'“'
ioff Q 'Okay.- Qan.you te11 me what happened at -- you

20
21} guilty plea. Did you have certain conversations with the
22}l solicitor's office that caused it to go from one to the

23 6ther?

scheduled a bond reduction and then it ended ub becoming.g

T FIFSt thing I contacted the SeTICTEST S oFF1cs

25} prior fo even going to visit with Hichae]. I alwaysAlike

23
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Franchot A. Brown - Direct Examination by Ms. Armstrong

to get The. solicitor's side of the case.

Q Yes,. sir.

P

A ‘And ‘T had to get the diécovery and I ta1ked'W§th
_the, I think it.was Ben Moore from the solicitor's office.

I tried to meet with him 1in pefson; but I missed him when I
was at the jail visiting with Michael. I.missed him that
. . _

Q | Okay. ]

A But I did have a 1ong conversation with him .
regarding the case. And I wrote a Tetter to my c11ent and '
explained to him my find1ngs as'a result of that '
conversation and 1 expla1ned to him that, number 1, tﬁe
victim was -- alleged victim was 86 years-o]d very well
known'insthe.commun1ty.-ﬁhat he'd been hit across the héad
with a bottle. The bottle had'a‘fingerprint on'1t.;_Thére
was a footprint in the area of the crime, andlit was .
thought that that foptprint.be1onged to him, my client,
Michael Kennedy. |

Q | Was there .ever any forens1c documentation as to who :A
thesé prints belonged to? Anything from SLED or any
independent source? - '

A 1 can 't remember. I ‘cannot remember that.

23|} Q@ But the solicitor be1ieved they belonged to --
24§ A I th1nk the fingerpr1nt ‘was that of Mr. Toots
25)| @ Mr Toots? )

24



Franchot A. Brown - Direct Examipation by is. l\rmst:r'angl1
1 A “Wr. Toots is 1 bel be11eve his name.
2 Q Okay. So the print -- the fingerpr1nt belonged to
3}l the codefendant wﬁo'gave the statement.
4afr A ' Correct. And he'd aTready -- he'd- a1ready
5 .cqnfessed to the crime . -
6ff -Q That, meaning Mr. Toots?
71 A “Mr. Toots. And he named Mr, Michael Kennedy.as
8| being his codefendant. o
9 Q Yes, sir.
10f} A Well, when they came to -- when the family came to
11}l my office, a1l of that was already passed.
12§ @ Yes, sir,
13l A okay.
4] a Mr. Kennedy was arrested, in other words, based on |
15 the statement of Mr. Toots? '
16 'A e was in jail when they came to see.me.
lf Q Yes, sir.:
8 A . That s why I did a motion to |et a bond reduction

‘because bond was set for $55 thousand 1if I'm not mistaken,
I did a motion to reduce the bond ‘to get him out.

Q Ybs, sir, '

A Arid both defendants were in c;uri 6n that day, 1

‘recall that. And both lawyers were present.

91

W‘A"ﬂ"ﬁ became a joint gu T‘l’fy plea; 1s

that correct?
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A A joint guiity plea, but there was a -- that one
.came about late in the afternoon or maybe ear'ly afternoon.
I should sdy.” We got there early that mormng and we did a
lot of conversating and a 'lot of negotiating -- attempt to
negotiate with the solicitor. Which that process, I1'd
already begun. A .

Q- . Yes, sir. _

A I started that over the.telephone and .perhaps maybe
in person prior tn that date. - So a Ioi: had taken -p'léce.‘
10 .It waén't 1ike we went ‘there: on a bond reduct:lon and-boom,
11 did'a.p‘lea. A lot of work had gone into it. In fact, I .
12| wrote Michael a very lengthy letter -- - o
Q@ Do you have that with you? ' 3 ,

.1-4 -A’ I do -- I can g'ive you a copy of it, but I have the

original. "If you don't mind I'11 give you a copy. if,you

16|| don’t mind.-
17} Q And when was the letter dated?
. 18l A February 21st, .2007.
c19fF @ . , February 21st?
.20]| A Yes, ma’ am.
21|l @ Okay. So -- okay. You w(are 'h_ji.r'ed on the 9th and

22|l then on February 21st wrote a letter to Mr. Kennedy?

23)| A Right.

24 Q And you just want to summarize what you toid

25]| Mr. Kennedy on that date?
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i A "Well, do-you mind iT L just read 1t?7

2fl Oh, certajnly. '

3 A Okay. '

40 Q As Tong as there's no objectioﬁ from_the attorney
. general? “

. .

MR. SPENCER: No objectidn to him reading it --
publishing the letter. '
"BY_MS. ARMSTRONG:
Q A11 right.
A Dear Michael, on this week I had an opportunity to
have a conversation with the Assisfant-8011c1tor, Ben .
Moore, ass{gned to your'case. Mr. Moore confirmed mast of
what ypur.mother, sister and brother to]d me here at the
- office when they initially visited with me and retained me
fO'represent you. He has-indicated to me that the victim
in.yoﬁr case was in féct 86 years old, was well known in
the community.and popular to most people. He does have
family members who are intrenched in the Barnwell community
‘and he has a 1ot of support. Several persons §h1pped in.on
the reward mégéy to find the persdns who assaulted him.

The codefendant in your case, Eugeﬁe Toots has
. appareﬁt]y made a confession in writing and has.admiﬁted»to

committing the crime and indicated further that you were

93

& codefendant Tnve 'o"l_ve‘d"'lﬁ'fh‘e"‘m“af ter With him, “Thére is
_also a thumbprint found on a bottle which was the bottle
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used to strike the a]1egéd victim and the thumbprint is

being analyzed by the Aiken County Sheriff's Department.
Shoe prints were also foundlat the scene.and a cast
was made of the print and was sent to SLED to be analyzed:
It 1s believed that the shoe print from the -- it is -
believed that your shoe print -- that it is your shoe print
froﬁ the incident date. - ) '
o I have made a\réquest for discovery as you are
aware and as soon as I'redéive the first batch of
djscéveny. I shall set an appointment to come see yop to
review the discovery and for you to get to know -< and for
you and: I to get to know each. other,
..+ The analysis from SLED will. take longer and I.will-
.not hoid.up my visiting with you until I rece1ve.that .

discovery; however, Attorney'Ben Moore feels .that within

week and a half he should be able to get me about
everything and I 'will come-to see you shortly after I
receive that. l_ | . | N

" This letter is really-to bring you up to déte and
by(;ay of a copy to your mother, I am advising her of the

contents qf this letter.

" Sincerely yours, Franchot A, Brown. = . .
-Q . Okay. Great. Did you ever -- do\you recall ever
getting the SLED information about the boot print?

A I got the discovery.
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(WHEREUPON there was a pause in the, proceedings.)
Q@ . By any chance, is there a cover Tetter indicating

when you would have receiQed the discovery?

A No -- from the solicitor's office, you mean?

Q Ybs, sir, Yes sir. .

A . I don't recall. that.

Q._ ~ ATl right. '

A I know I went to visit wﬁth him and went over tq1s
discovery page by page with‘h1m.

Q@ . ATl right. , |

A And I do have the fingerprint. I gave all this

stuff to you, I thought.

Okay. A1l right. So yod'got d{scoyery?

We went over all this .- yeah, prior to.

a I'm just trying to get a timeline from you.
A 'Okay
d So it wou1d have been before the May 7th -
A Oh, yeah, .
Q -- hearing?
A Oh, yeah.
Q
‘A
Q-

Okay. A11 right. And-as part of your negotiations
with the solicitor's office, be it on the phone or by .-

letter or e:mail or in person, do'yqu ever recall

TSCUSSTNG the possible Sentences? ~ =~ ™ "~ ="
A - Yes.

29
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Q Okay.

A That s normal and typical and I did 1t in this

-barticu1ar case. The solicitor wouldn't budga off of the

(-

assault and battery with intent to k111 nor would he budge
off of the armed robbery.
Q Yes, sir. Okay.

~J o U

A The only thing he would agree to, and I got him to
.do that, -would be. to drop the conspiracy charge.
Q A right, '
M. A 1 a1so-tf1ed to put a cap on the sentence sdzthat
Qe wouldn't have to worry about gping over a certain numbef
of years. They refused that.. In other words, let's put it
this -way, I-did-everything that a defense.1éwyer is {.
suppqsed to do 1in attempt1ng(t6.negot1afe a plea and it was
just falling on deaf ears. | | .
Q Okay. So-the éolid1tor would not budge?
A No.. ‘ | . '
Qa _  Okay.. A1l right. .And you don't recall if the boot |
brint'was ever ﬁatched'of not?
A "0Oh, I forgot about that.: )
(NHEREUPON there was a péusa in the proceedings )
BY S ARMS 0 G:
Q M Brown. Tet me ask it this way. Maybe this will
sort of shorten this a. Httle bit. R
The existence of the boot print, .would you say}{hat |
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'1] was signiTicant or not signiticant as far as your advice to
2| Mr. Kennedy to do a guilty plea? _
3 A I don't think it was significant as you might think
4ff it was. ' ' _
.Q Okay. .Nhat.w0u1ﬁ you say the most significant

factor was in your judgment?

A Well, .the investigation that .took place in the case

W I o w

revealed ‘the -- I think it was -- Toots' aunt had sent them
out to get a bottle of wine and the.wine was traced back to
10
11| in -- call 4n to the -- I guess the sheriff's department,
12}t whoever .it was, {aw enforcement to reveal the whole fhing
13ff that the defendant, the main defendant standing good with

the story and named him as a defendanf; codefendant --

14

sl Q@ - Did yod know much about Mr. Toots?

16}l A No. Other than my interview about with my client,
17 Q‘ Okay. ) _ .

i8]f A. ; 1ntervieﬁed my client and-hé told me ‘they were

19f| good friends; they'd been going -- they had been good

20f| friends for years. He was a year younger than my client,
215l He was“16 and my client was 18. 'But they had been friends
22y for the longest. And of course, I mean, my client admittéd

231 to everyfhing. but I don't think that was important to me

the store I think it was phrchased-from. Theré was a call

97

24}l because the State, you Know, I didn't reveal that To ==

well, obviously, my ciient was involved and it was
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provable. Okay? That:

Q By the statement or something- e1se?

A . No, by the ev1dence in the case.

Q Which would be the statement of Mr. Toots and we
know the print on_the bottle be1onged to Mr. Toots and we
think the print, the shoe print -- the boot print belo'ngéd_
to Mr. Kennedy? ' '

A That's what the State felt.

Q- Okay. But you can't recall specifically whether or
not that was..confirmed? o g S |
A I really can't. !

Q ' Okay. . A1l right. But putting aside the-boot

- print Sest ' ‘ . ' .

An; . Okay.'

Q --.you think fﬁe case-would have been ane -where you
would have advised Mr Kennedy to plead?

A Oh yeah, I do. '

Q - And that would have been based on the -- |
SA It was based on my research of the law, my
research -- my -- also, we had an a relatively new judge.
Judge Russo was rather new to the bench.

@ _ Yes, sir.

A I did research on Judge Russo --

Q And he was a former .prosecutor?
A

Also a public deferider as well.
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i a Okay.

2ff A ‘He had both sides going for him and a positive

3|| reputation.for be'lng.fa'l,,r. |

if-a Okay . _ 4

5L A . And I did all my research on h'im gnd I was very

é pineased with the research.

M a - okay. ' |

8j| A I thought that he would -. obviously,. I tho;.lght the

9§l sentence was 'way out of line with the facts of the case.
10f @ - Yes, sir. '
11yl A Obviously, I wouldn't have -- on my own.expense, I
12| did ‘the motion to reconsidering:

13 Q - Yes, sir. -

14}l A I wasn't getti'ng_ paid to do that. I did it because
15| I fe11:' that strongly about it. -
16f}-Q@ Okay. .

171 A I thought the sentence -- it doesn't matter about
18§ the sentencq -- I thought the sentence should be about ten,
19|| no more than fifteen -- ten to twelve years no more than
20| fifteen years. I said that to him and I say it now, .
’21 Q Yes, sir. ' L

22 A I think it was -- | |

23 Q - And let's talk a 1ittle bit about the motion .for
24| Teconsaeration. e T e e s
25l A Okay.

e male

33
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; .
Were the witnesses who testified-at the motion for

Q

reconsideration, were they available on the day of May 7th
at tpé bond reduction and it became a plea?
A '~ Everybody was aware of the hearing because they had
hired me to have a hearing. So they were a1i'presenf. but
they did not -- some of them were not there, okay? If you
see frpm'the-transcr1pt of the--- that you have from my
. motion. to-reconsider -- |
:Q Yes, sir. -
A -- I stated in the transqript that they were:not
- available on that -day, but they were aware of the hearing.
A11 of them were aware. "
Q R1ght._ They just didn't know 1t was going the be a
plea, they thought it was going- the be a bond reduction; is
that correct? ' ,
A No, I think they knew that they were expected to be
in court that day. ) -
Q " For a bond reduction versus a p1ea I guess that's
my question. Did they think there was going be a plea or a
bond? | . '
A .1 don't know. I éan't'te11 you what they thought,
except that 1 --
Q Nhat you told them. I guess
A I told them that they needed to be in court that
'daf.
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Q

For a bond reduction or a plea?
A Well, I can't really say with honesty, you know., I

. know that they paid me to.go to court that day.

Q@ . Yes, sir.

(3.} o W N el

A . And'they.weré ta be thphe with me'in court that
~day. And I know that they were there and I know that they

2]

weré consulted.

Q@ - Okay. D1d you -~ did you have a chance to speak to

-3 W, 3

them before May the 7th about testifying in m1tigat10n --
for mitigation purposes?

“A That's standard and normal, but if I told yoa
specifically yes, that wouldn't be very honest. fhat's
béen several yéars ago anq.I can't.reca11 that.

-Q AN right;

A But that -- you know, I sort-of ‘do this in every
case and I've been doing it for so many years unt11 -- jt's
sort of s?gndard procedure, but -- and I call on every
witness that's available. When I.intervieﬁed\them in my

-office on that particular day, I took all dowﬁ,a11 of their
1nfor@ai1on. the brother's name, the sister's names, all of
the addresses. . .

Q Yes, sir.

A There were fwﬁ sisters naimes and the brothers and

al1T 6f “that and the purpose 15 t6 alTow to have some

_opportunity to express themselves régérding the --
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@ Well, that was my question for asking -- that was
thetpurpose for asking did they know it was a bond '
reduet1on or. did they think it was possibly a guilty piea; ‘
because my understand1ng was that the purpose of the '
hearing as 1t was designated for May 7th ‘was that you were
going for a bond reduction.

A Okay.

Q And if I'm wrong, I just wanted to make sure that

"you corrected me.on that?

A 1 don't want to.lie on the.stand. I can't -- you -

don't make notes on everything, A1l 1 know 1s'they were -

- expected to be there that date and most of them were there.

And -= - Lo .

Q Okay Well, let me ask you this. once the p1ea got
started, did you ever think that the. -- some- of the
arguments made about the sort of -- and I'm sure you've
seen the application, send a message to the community --
did you ever consider objecting to that sort of argument
based on the case Taw in- South Caro11na that says those
aren't the source of arguments that need to be considered

in determining a sentence? Did you ever consider objecting

-to any --

A - The statements by the State or by, rather. _Judge

. Peoples?

Q Yes, sir..
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Franchot A. Brown - Cross-Examination by Mr. Spencer =
i A Yeah, yeah. Yeah. , _
2l @ . You did consider it? or did consider. objecting?
3 I'm sorry. | . .
4 A . Well, I was greatly concerned about some comments
5/|. made and I did-not object. | |
st @ Okay. If you ha&_to do it again, do-yﬁu think -you

‘might object --

~3

hindsight -- |
MS.- ARMSTRONG:. Okay. Withdrawn, withdrawn. Okay.

10

11 I think those.are all the questions I have. Thank
12{| you. ' |

13 THE WITNESS: I'm shocked.

14]. o CROSS-EXAMINATION

15} BY MR. SPENCER: |

16l @ wr Brown, thank you for being hqref ;

17)] A.. ~ No, p}ob1em. I'm sorry for Mr. Kennedy and I'm

haﬁpy to bq'hefe because I d1d_not 1ike the sentence,jéo
I'm glad to get the.opportUnity to hopéfuljy get this -
straight. | . - |

Q- . And I understand that you'ré disappointment with
the final sentence. Is 1?,fa1r-td say that you were hoping

to get -- find a judge that would be favorable to the facts

of your ‘case?

A I thought I had the judge that would be favorable

MR. SPENCER: Your Honor,'I object. This is not a -

et o e B e e L Typp—— §
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To the facts of my case. 1 did all the research and
everybody -- I mean, I did a lot of Tooking into Judge
Russo and he might have been a new'judge on the bench, but
from the standpoint of both being a prbsecuting attorney as
well as a public defender lawyer, and from his record of
.being_on the bench at that time, I really thoﬁght that we
were in the hands of someone who would have been a fﬁtt]e
1ighter on that sentence.

In fact, I had another case with him at the ‘same

time in another County. And in that case he was very nice.

Q - In that case it was much more favorable to y'all,
A . Yeah, very favorable. - : L
'Q- What I wanted- to ask-youlabodt-1S'the quest1ed?as

to ﬁhether you-shouIdwhavefobjected to certain comments by
Judge Peoples during the hearing. Is 1t -- was® your,
approach” to this plea hearing for it to be a contentious
hearing or you were seeking to basica]ly show-the judge

that your client was somebody who deserved some leniency or

: deserves some m1tigat1on?

A "Exactly.

Q "~ And certainly by objéctﬁng to Judge Peoples
comments that opened the potent1a1,fop makihg the hearing a
11tt1e more. - - ‘ .o

A You know, I don't know whether that would-have

helped this situation to be honest with you. You know
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hindsight's aiways 20/20. 1.--.
Q ~ Let me ask you this,  given your analysis of Judge

Russo and the fact that he's a»féirijudge and the fact that

- he had a 1ot of experience in the courtroom on both sides

of the -- and had beeﬁ'in front of judges himself, .do you
think he had the ability to sort out what should be
relevant and what ;hou1d_ndt Qé r91evanf'to the sentence?
A ‘Oh, yes. I meaﬁ -n oh; yes;

Q A11 right. |

A I mean.I -- he's qualified.

Q " And so would you have felt 1t.necesséry for him to
point out what might be improper consideration by'way of an
objection? ' '

A He mentioned in the transcript in my motion to -

reconsider, he mentioned that himself. Actually see, hq

- brought up JudgeAPeopies in that transcript. 'Anq he said

that it had no bearing on his sentence. That's what he

-said,. He -- and 1 didn't bring that up. He brought it up.

So thaf let me know that he was fully aware that there ﬁéé

some conéerns about tﬁe-comménts.made by'Rodney Peop]és and
his présentation. As I did t&o. _

Q And now, there was a plea on May 7th,” then you did'

a motion to reconsider and that was heard in June; and at

that TieaTing, "Vou presented some -- you presented both

Mr. Kennedy's brother a@nd an individual by the name of

s o

105

39



106 .

) J 26
Franchot A. Brown - Cross-Examinat1on by Mr. Spencer

Kelvin Isaac who indicated he was an elected official from

B1ackv111e. do you recall that?
A Oh, yes, yes, sir.

Q And so you did present some additional witnesses at

the mbtion-for reconsideration?
A . Correct. - N
Q And Judge. Russo actually spoke to the comment --

spoke to the 1s§ue as to whether or not it affected his

. decision as to how many witnesses had been, there?

A He did. He did

.Q And just --

MR. SPENCER: Your Honor that would: be on page 36

of the franscript. It discusses the number of -witnesses.

B -SPENCER: -
Q And actually, both Mr. Kennedy's mother an& father
were present at the guilty pIea. is that right? .
A They were there, _

L Q And they were both. given anfopportunity.to speak?
A Oh, yés. | .
Q And the mother.did actually speak didn't she?

A I don't remember and I don't have that transcript.

I never got it. I just can't go back four years, five

years.

-Q - Certainly.,

A I never got that transcript.
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Certainiy, and 1 didn't reaiize you didn't receive
that. ‘ | .
A And I.didnft either,. until I was prepar{ng for
today and I.realized I never got that? '
Q . Certainly. If thb-re&ord reflects that the mother
spoke at the §u11ty plea hearing, would you dispute that?

A No, no, no.- - - o

MR. SPENCER: And, Your Honor, that's on pagé 46 of .

 the guilty plea transcript.
| fHE COURT: Okay.
MR, SPENCER:' Beg the Court's indulgence,

'-(WHEREUPON.there was’ a'pause in ihe proceedings.)
BY MR, SPENCER:. ' |
Q And I think you made mention of it, but Mr. Kennedy
admitted he was involved in this robbery; is that correct?
A ‘Correct.
Q And certainly that doesn't mean he could have made
the Sta&e -- he couldn't make the State prove their case;
.butv-- but you were aﬁare that he was guilty?
A 'The.State was aware I think -- I think from my
comments and-my goipg over diécovery'with Mr. Kennedy --
when I' go over discovery, I probably spent the bulk of a

day with him.: I go -- I read in case he can't"read well.

[ I Tead Tt to Wiit, T 4o page by page by page and you see "

this 'took practically all day. I wanted to make sure I.
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d1dn t miss anything and make sure he understood

everything, make-sure that he had an opportunity to express
‘himse1f on anyth{ng_--AI would tell him don't wait until 1 |
get way past a point to stop me. "The minute I read.
something that's not co}rect yod stop me right then:and
discuss it with me and I made notes

~ So we went over all of this and at the conclusion .
of that hearing, I mean that-meéting -- yeah -- he --;he :
admitted that he was the codefendant. In-fact, his

V- I - e

10§} involvement and that sort of thing..

11§ Q And so he - he would be we11 aware of the
strengthg or the weaknesses’of the State s case were?
13| A Correct,. oh, yes. Oh yés} absolutely.«*?
Q- And whose d§c1sion was it to plead guilty?
A . Hts. . C . | v

16 Q And 1f he had wanted a trial, were you prepared fér'

s

trial?
A . Yes. N

17
18

. AN

19 @ -  And 1t is fair-to say-that you wérg preparing. for a
trial? | s

21k A I would not have done a trial that day, I don't
22]| think thg Court was even prepared for a trial that day.'ﬁut
ﬁe.wou1d have dertainly come back for a trial.

" MR. SPENCER: Beg the Céurt's indulgence.

THE COURT: Okay.

23
24
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(WHEREUPON there was 'a pause in the proceedings.)

2|l BY_MR. SPENCER: | ,
sl @  And in terms of pres;"enting l;ritflga_tion for the

4] guilty p_Iea, what was your strategy_ on tha!:?

) A Wel'l.. I always discuss the fact that this -- as the

-counsel mentioned, he's a first offend'er. He was --

"7 a]though: he was a year older: than his codefendant, the

8l codefendant was really the main person.invo'l_ved and I don't
9]] think there's any doubt about that. There's no doubt on

10} the facts or the basis for thaf. And of course, well, it's
11}f really -- it's all in the transcript if I could just say it
12| Tike that.

13| a Certainly. - .

14l A I think I :made" many points as I read my notes. I
15]| read the transcript from my comments to the judge --

15 Q And you emiahaéized his youth? »

17y A Oh, absolutely, first offender -- when I}e-wés

18| arrested he was alledgedly in a military schoo'lk.in Aiken
ié somewhere. I don't know, but Tamily background, pointing
20f| out the family in the audience -- the courtroom,

21 @ . And -- '

22 A° ~ And certain witnesses speak f;'m his behéflf about

23| what a goq& person he was and he deserved a second chance.

24ff Q And you mentioned during the guilty plea he was not |

\

25| on drugs at the time of the crime?
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A -That's corfect.

MR. SPENCER: Beg the Court's indulgence.

(WHEREUPON there was a pause in the proceedings.)
_MR. SPENCER: Your Honor, I have no further
questions. '

. THE COURT: Okay.

T R S R CR T

1 .Ms. ARMSTBONG: Br‘ief'ly, Your Honor. |
s _ REDIRECT EXAMINATION -
ofl BY MS. ARMSTRONG: .
-Q 'AOne thing I forgot to ask you, Mr. Brown, do\);ou

recall during the coilrsg of the guilty plea that you had
12 n_térit‘loned that Michael was in a m11v1tary camb facility?
'A I thought that's what I recalled.

14l . -Yes, sir, I'm--- the record would refliect it.
15 Arid do you also recaﬂ from the record that -- the
16 "comments that -- basica‘l'ly say'lng that that couldn't be
17}} true, there was no -- -

A Judge Peoples said th_at.

18
191 Q . Okay. ,

A " He said .he knew of no mﬂ"ltary school in A'ike.n.
21)] Q Okay. Were you aware that Camp Long Agademy, in

fact does exist and .it's in Aiken and that's actually
23|f where Mr. Kennedy was, in fact, enro‘l'led?
241 A I didn't know where he-was, but I knew I could

25 t_r‘ust his word he was in -- because that's the way I--
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that's where he was when he was arrested.

Q 'Yes, sir:: Did it -- ‘did you ever think about
objecting and supplementing the record with 1nforﬁat%on _
that there were some made up.statements,kiﬁ fact.‘frue --
. here's the name of it and this is where it's at?

‘A Well, personally, I don't think -- |

. " MR.. SPENCER Your- Honor. I think that's a who1e
new issue. o ‘

MS. ARMSTRONG: It's hbout'mitigation. There was a
question about what theory of mitigation was and so I'm
following up on ‘that.

MR. SPENCER: And that faet cou]d have been in the
applicatien which requires setting out the facts within the
epricant's knowledge. o

MS. ARHSTRONG' A lack of preparedness inc]udee
know1ng -- | . ) . .
' THE COURT: I'11 allow it, go ahead. .

MR. SPENCER: Thank you, Your Homor. '
) THE WITNESS: I don't -th.i nk:Judge Peoples'’ word in
"the courtroom should be given éhymore respect than my word.
I said he was in the military academy and “Judge Peoples did
not dispute that. So if Judge Russo heard me ae'he did, ‘
_then I should have been given the same amounf of respect as
‘Rodney Peopiés was, =~~~

Q Thank you very much.

o BEee e @ awts M D 6 4E BB OE VY eeePen = It b e——————— et ¢ I & =t § PO
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Franchot A..Brown -:Recross-Examination .by Wr. Spencer

Okay. Anything aise from the State?
RECROSS EXAMINATION

BY MR. SPENCER:

3
1 Q Do you recall during the sentencing proceeding

Judge Russo said -- I believe he said something -- I'm

going to paraphrase "it, that he certainly respects Judge

7l Peoples for.a long time --

8fl A Correct.

9l @ - -~ and respects you tod?
wofl A7 Correét.

MR. SPENCER: I have no further questions.
THE COURT: Okay. You can step down. Thank&you,
. siee -
THE WITNESS: May I be excuéed. Your Honor.
- THE: COURT: . Ahy objection-to.him being ‘excused?
MR. SPENCER: Your Homor, I hate to -- I know
Mr. Brown has come a long way but given the fact that the
applicant hasn't testified yet I would just ask that |
Mr. Brown -- . »
‘THE COURT: .Uh-uh, just hang out just a little bit
longer, blease. _ | v o
" MR. SPENCER: I apologize, Mr. Brown.
THE WITNESS: .Né'brob1em. Just one minute, let me
pack up.

(WHEREUPON there was a pause in the proceedings.)
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Michael-C. Kennedy - Direct Examination by Ms. Armstrong

- and state your full name for the record.

[~ N -~ B - B

.probation?
A . Correct. '
Q - Okay. - And that would be the sentence that we've:

1S, ARNMSTRONG: -Your Honor. the applicant calls
Mr. Kennedy, Michael Kennedy.
MICHAEL C. KENNEDY,
having,been duly sworn; testified-es fo11cws:

THE CLERK: Please have a seat in the witness box

THE-NITNESS: My namé is Michael C. Kennedy.
| DI_REOT EXAMINATION
BY MS. ARMSTRONG:

Q Good- morning, Mr. Kennedy. How are you?-
A I'mfine, how you doing? '
' I'm fine.

Mf. Kennedy, where do you currently reside?
At Lieber Correctional Institution. '
Okay. How long have: you Tived in Lieber? :
Fwo years.

Are you there as part of your sentence?
Correct.’ | ' '

Okay. And your sentence '{s thirty years wnth

twenty consecutive suspended to n1nety days -and three years

een tthing about 1N the -- the facts we ve'Been'ta1k1ng

about here today in the courtroom. Have you been present

47
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Hichae1 C. Kennedy ~ Direct Examination by Ms. Armstrong

1 the entire time?
2l A Correct.
3ff ai ° - Okay. You've heard everything that's been

testified to?

sf A Correct. _
6l @ - Okay. Including the grounds of your app11cat10n,-

7|1 is that correct? . .

sl A . Correct. -

9 Qi Okay. As we discussed, and I believe I've already

mentioned it to the jydgo as well as-the- attorney general,
I just need it put on the record that wheh you cha11§nge
your gui1ty plea and.sentence that you got, if in fact,
you're successfu1¢-thesresn1t in ‘South Caro11na wou1g be
either all or nothing. In ofher-words, you either go back
to square one where you.would face all of the original
chargos. including the conspiracy that was nol prosed,
which means not prosecuted.

i You would.face_a11_those charges. again and wpuld
nave to make a decisiop again to either go to trial or .
‘plead guiity and if you pndod up in that posit{on; you
could face more-time that you have right now?

A Correct. | . _ |

Q@ - .And you understand that a judge could -- I'm not
saying that would, but it's certainly an opt1on -- that

' they could sentence you to thirty plus twenty plus five and
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. Michael C. Kennedy - Direct Examination by Ms. Armstrong

make 1t eonsecutTve?

A Correct,

Q Okay. knowing all of that and that that is a

. possibility -- I;m not saying it would happen, but that it
. is a possi?i]ity. you stil11-want to.go forward?

A Correct. | .

Q | Okay. Thank you. Do you remember meeting with
your'counseI prior to trial, Mri'Brown?

'.A . Correct.

Q - . Okay. And you vere Jiscussing discovery and the.

information that the State had:provided?:

A Correct. )

a Okay. Do you.reca11 going to- court on May 7th?

A. Correct. .

Q Okay. And what was your understanding of that
particular hearing? . |

A My onderstanding provided by Hr, Brown -- my"
understanding, I was going for a bond reduction.

a - Okay. .And your or191na1 bond was set at $55,0007?

A . Corréct.

Q And that would have been a really high bond for you

' to make at that time and your fam11y to make at that time?

A " Correct. (
‘A ™77 T DKay. ~S6 you thought for a"bohd Teduction? R
A " Correct.
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Michael C. Kennedy - Direct Examination by Ms. Armstrong

@ - . Okay. Do you récETT:Byer discussing going to court .
prior to May 7th that you would be going there for a plea?
A Never discussed that:  A

aQ | Okay. Ahd let me ask you this: When you went to
court and you decided to plead guiity, would you have
p1eaded gu1ity on that date had you known that, you'ynow.
certain people would not have been there?

A . No, I never would have pled gu11ty 1f it wasn t for
my éounse1 's advice.

-Q . Okay. Well, essentially, to:the best of your
réco11e¢tion?what was his advice to you on that particular
day? . L

A" He told me to.go ahead and-plead guilty. fhat's
_whaﬁ my counsel told me. . He's representing me, so Igwénted
-.to do'what my counsel told me. - I thought .-- he thouéhﬁ
_that was the best for me, so that's what I went ahead and |
did. |

a 'Okay And after .the sentence came down’and %t

_ turned out to be what 1t is, which is thirty years and
'twenty suspended to n1nety days and three years probation,
did you speak to your attorney and ask him to fi]e

something to ask the judge to reconsider your sentence? Dp
you ‘recall that? '

A . Correct.

Q ° /Let me ask you this: Do you recall going to that

S0
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Michae1 C. Kennedy - Direct Exam1nation by HMs. Armstrong
hearing? ;

A Correct.

Q And at that: time people testified on your behalf?

A ~ Correct.

Q@  Yes, sir. Okay. And both the May 7th and the June

hearing, were you relying on your lawyer to object to any

comments or procedures that were not favorable to you?

A Correct.

Q Okay. And 1if yoh‘had knowﬁ your counsel wasn't

'goihg-to do everything that he should have done or could

have done, would you plead gui1ty?
A. I would never have pled guilty.

'Q’.  Okay. So you-would have insisted on going to

trial?

‘A Correct.-

Q Okay. Is there --‘do you --llet me just -back up
one second here. .

"_ When you were-discussing your discovery with your

" counsel, do you remember the -- ever seeing any <information

about a boot print?

‘A No.

@  You recall being told there was one?

A Correct.

'“":““"OEEVﬁ‘"iTT"FTgﬁfT“?ﬁTyou wWere aware that the State

had.some évidence that Mr. Brown believed could put you.

 117
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Michael C. Kennedy - Direct Examination by Ms. Armstrong
there? -
A Correct. ' .
Q . Even without you having.given a statement. You

understand that there was some eviderice?

A Correct.

Q Okay. Inéludjng Mr. Toots, who was ydur friend?
A Correct. | ,

a ;Okay..LLet;s see -

HS.‘ARHSTRONG: Beg. the Court's indulgence.
'-(wHEREUéON'there was a pause}in the proceedings.)
BY MS. ARMSTRONG: |
Q - Just finally, are you ask1n§ this courf Yo }everse.
your guilty plea éonviction-and-award-ypuv-- basicaTﬁy-é }

new trial? In other words, asking the Court ‘to overturn

» what happened. on May'7ih and then in June .of 2007 and

essentially put you back in the p1ade that you were before

you pled guiity to the three charges?

A .Yes, I am. .

Q :. Ahd you ﬁndeystand the. hazards of doing that?

A ‘Correct. | ' ' '

Q And you sti11 want to go forward?

A Correct. ) | | )

q ' Please answer any questions the attorney genéra1‘
- may have,
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| Michael C. Kennedy - Cross-Examination by Mr. épencer .

~ CROSS-EXANINATION
BY MR. SPENCER:

a Hr. Kenﬁe;y; as I understand it the purpose of the
May 7th hearing was for a bond reduct1on{ is that correct?
A Correct. | | _

6' : And then at some point there is discussion. about
pleading 'guilty that day? '

Correct. _

And so you listened to your attorney's advice?.
Correct.

A1l right. And then you decided to plead guilty?.

> 0 > 0o >

For more counsel's advice., My counsel advised me
to' plead guilty, so I was going on what my counsel '
counsé1ed me what to da. So I did what my counsel told me
to do and plead gu11t§. He said that was the best tﬁing’
for me to do, so that's why I .did it.

Q A1l right. Do you recall Judge Russo asking
whether or not you wanted to plead guilty?

A Correct. _

Q _ An& You told him you did?

A ‘Correct. | _

Q | And basic511y. is it fair to say you p1éd guilty in

hopes of avoiding a harsher punishment?

'1r_‘"""NEI"I"BTédwgﬁiTfV"BﬁEEﬁ?EAEY"EGﬁﬁ§éT'5'édeéEI"'”" T

Q 'Did you tell your -- did you tell counsel you
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Michael C. Kennedy - Cross-Examination by Wr. Spencer

wanted a trial?

He never discussed a trial.
- He never discussed a trial with you?
- No, sir. C

Is that your testimony?

.Yes, sir.

o > £ » £ >

A1l right. -Do you recall Judge Russo advising you
that you had a right to trial?

A Corréct,
Q 1 And you t61d Judge Russo you understood it, right? -
A Yes, sir.’ . | ' '
Q -+ And "Judge Russo told you how much time you were
facinq? |
A Correct. _ _

.jQ " And he told you you were facing between ten to

_thirty years in armed robbery?

A Correct. _
'Q And twenty yéars'on assault and battery with;intent
to ki11? '

A Correct.

Q + So you understood ydu were facing up fo fifty
years?. . ‘ .

A Correct.

Q - And you to1d Judge Russo you wanted torp1ead
guilty? - o .

54




) 'Michae'l C. Kennedy -_Cross-Examinat'lo'n by Wr. Spencer .
1 A Yean, per my counsel’s advice:to plead guilty,
2l correct.
3 a But whose decision was it? )
a4 A - For my counse‘l s advice, my counsel advised me to
5| plead guilty.: |
efl Q At what point did you tell Judge Russo that. the
71 only regson you' ware_p’l eading guilty was.because your
g|| attorney told you to? '
o9l A ' I never told h.'lm that.
10. Q You told Judge Russo it was your decisidn to plead
11 guilty? | . -
- 12§ A . That was my counsel's advice to tell the judge to
13 p‘leaﬁ guilty, 'so I proceeded. ' |
i4 Q Are you s;ay'lng_Mr. Brown told you how the answer.
15 the questions? '
16l A Correct.
17) Q Now, who's going to be doing ~the pr'ison sentence at

18 tl}e end of this plea was that you or Mr. Brown?

1901 A Me, Mr. Kennedy.
20[F Q- . You're the one'v'lho's going to get the time?
2i A Correct

22|l @ - At what point d'ld you te'll "Judge Russo you don't
23§l .want to plead guilty? '

121
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Michael c Kennedy - Cross- Examination by Mr. Spencer

sat1sf1ed with Mr. Brown's heip?

A I never told him that. _

Q You told him the very opposite, right? You told
Judge Russo you were satisfied with your aiterney?

A That was my counsel's adv1ce‘to agree on everything

that he was saying.

. Q@ . So was that a 1ie to Judge Russo? .

A What you mean was it a lie.

Q. ‘ . Were you happy -- when‘you were-pleading guilty

-this day, May 7th, when you were pleading gui1ty'yeu were

about to go to pr1son because you were pleading guilty, did
you tell Judge Russo, I'm not happy with Mr. Brown? ‘

A No, sir, 1 never did,

< Q- - Were you happy with Mr. Brown when you were

p1ead1ng guilty?
A I mean per my counse] s advise,’ I thought he was
doing h1s job as: an.attorney to get me a fa1r sentence,

Q So -- so what you're sayind. at the time when you

were answering Judge Russo's questions that's -- that was

. the truth.l You were-satisfied with- Mr. Brown's services?

A ~ Correct. _ .

Q@ .. Okay. Thank you. And you apologized to the: Court;
is that correct?

A Correct.

Q - And 1 believe the sense'of.your apology was, you
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Michael C. Kennedy_ - Cross-Exapination by Mr. Spencer -

sald you were in the wrong place at the wrong time?
A Correct. ' .

Q You said that again du}iné the reconsideration
hearing? .

A ‘Correct.

Q " And as a matter of-fact, you had told Mr. Brown
prior -- you had told Mr. Brown that -you, in fact, did
commit the robbery?

A I never told him ‘that.

Q You never told hjm'that?

A I never told him that.
Q .So when Mr. Brown says during the guilty plea
hearing .in front of Judge Russo as an officer of the Court,

when he says that you admitted the crime to him that would

be ‘false?

A - False. . .
Q What about the apolbgy then? What were you

-apolegizing for?

A . I never told him I was at the place of the: crime.
I never told him that, | o

Q: - What does wrong place, wrong time_mean?

A . I never told him that I -- I never told -him that.

Q You never told Judge Russo --

123
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Michael C. Kennedy - Cross-Examination-by Mr. Spencer

Q

“Okay. So you didn't Tell that to Mr. Brown. but

'ydu told that to Judge Russo?

Correct. _

Were you -- were you there for that robbery?
. Correct. I was. . .
" You were there for that robbery?

Correct. - '

“That you and Hr. Toots committed?
" Correct. _
. You committed the robbery?

Correct.
N\

PP P P O P> P > O >

" And, of course, Mr. -- excuse me,.-Judge Russo told

I you . you: had:a-right to-trial and.you could mqkerthe:State- ,

_prove their case, right? . .

A Correct.

@  And you to]d'h1m you want to p1éad guilty?

A- .. Correct. '

Q Why didn't you tell him, WQ1J.-1f that's ;he:casej

I want to make tﬁe State prove 1t?

A ‘Because of my counsel's advice I pled. When my
counsel told my to pled guilty, that's what I did.

Q Right, becausé.céunsel was hoping to gét yoﬁ a
1ighf sentence too? |

A . Correct.

Q I mean, Mr. Brown and you had the same goal, right?

Y
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Michael C. Kennedy - Cross-Examination by Mr. Spencer

To get_as low a sentence as possibie?

A . I mean from my counsel's advice:to plead guilty, he

said that was in my best 1nterest so that's what I did.
MR. SPENCER: Beg the Court's indulgence.

THE COURT: Okay. . . .

(NHEREUPON there was a pause in the\proceed1ngs )
BY MR.. SPENCER:
Q- ~ Do you remember the solicitor going over the‘facts
of the case?

A . Somewhat.

Q Have you had a chance to read the plea transcript

since you filed your application?

A Correct. -

‘Q And do yot recall that you agreed with the facts as
related by the solicitor? ' '

A Say again?

‘Q - ~ ‘Do you recall during that guilty plea that you
_agreed with the facts as stated by the solicitor?

A - Nhat facts?

Q- “The facts of the case, You remember the solicitor

gave the facts of the case ‘to Judge Russo?
A . Correct. '

Q- And do you remember that you told. Judge Russo you

125
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A I don't reca11 ) .
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Michael C. Kennedy - Cross-Examination by Mr. Spencer

a T would Just turn to page 36 of the guilty plea

transcript. And Mr. Kennedy arée you able to read?

A .'C&rrect. yes, si}. '

Q | Okay. Very good. If you can, read on page 26,

ling 17-through 19 to yourself anq just tell me when your

done? ' o
(NHEREUPON there was a pause in the proceedings. )

., THE WITNESS: Done.
R. CER: '

Q A1l right. So you'told Judge Russo'yqu agreed w{th.

the facts of the case? |

A Corfect,

Q@ . And the facts as the solicitor.stated was ---was-

- that you and Mr. -Toots went to commit the -armed robbery on

_Mr. R1chardson?

A COrrébt.

.Q Mr. Toots is -- knew Mr. Richardson because .

‘Mr. Toots had done some work for; Mr. Richardson; fs that

_correét? .
A -That's what he. said, yes, that's correct.
Q . And Mr. Toots hit Mr. Richardson over the head with

a bottle; is that correct?

A . Correct. .
Q A wine bottle?
A ~  Correct. ' -

60




. . 47T
. Michael C. Kennedy - Cross-Examination by Mr. Spencer

And then you puiled Mr. Richardson down the stairs?

That's not correct.

Q You didn't tell Judge Russo that wasn't correct,
though, did you? o

A I didn't.

Q - Why didn't you?

A. Because of my counsel's advising.

Q Are you saying that Mr. Brown told you to just
agree with whatever they say? |

A Correct.

a Then you took that wallet from Mr, Richardson,
right? "

A Correct.

Q You ripped h{s pants #ocket in the p}ocess of doing
so? .

A -Correct.

Q Whether or not he was -thrown down the stairs or
fell down the stairs, Wr. Richardson fell.down the stairs;
4s that right? -

A Correct.

Q You helped Mr. Toots commit that armed robbefy.

- right? '

A - Correct.

127
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Michael C. Kennedy - Cross-Examination by Mr. Spencer

correct?

A Correct.

Q- And you were -- were you 18 or 19 at the time of
the crime? . |

A . 1.

Q - Ybu.wére 18. Okay.

Were you working at the time?

A No, I was :in school,

Q Were you in school full time?

A Yes, sir. .

Q - And Mr. Richardson, I befieved-was 86 at the time,
right?. '

A Correst. I believe so.

. Q. How tall are you? - - C
A I'mett. o
Q 6'1". About how tall you were back when you '

- committed this armed-robbery? B .

A Correct..

Q About how. heavy wnuIdiyou have been at this time?
A 1 was about 185, 190;

Q 185, 1907 '

A éorrect.

Q So you and Mr. Toots tqok it upon'yours€1ves to_rob

" this 86-year-old man, hit him over the head with a wine

bottle. He gets -- even under your version of facts, he
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Michaa1 C. Kennedy - Cross-Examination by Mr. Spencer

gets pushed down or Fails down a set of stairs. Yoo guys
don't even bother to ask him for his mdney. you just go.
ahead and assau]t him? , .

MS. ARMSTRONG: Your Honor; I'm sorry, I've let
this go dn, but I don‘t.understand the relevance of this.
The transcript Qbeaks for itself. The facts are clearly
laid out, There's not really a question ﬁére. ;I'm going
to object to relevance. .

MR. SPENCER: It is completely re]evant Theré's
two reasons why it's relevant. One, is first the.decision
to plead guilty because this was a heinous crime; and

second of all, we're talking about mitigation- and the flip

-~ coin of mitigation, the aggrévatqd ¢ircumstances that ended

up as a result of this. '

. THE COURT: I'11 allow it. Go ahead.

MR. SPENCER: ‘Thank you, Your Honor,

BY_MB. SPENCER: |
Q. So basically, you énd Mr. Toots assault and then
rob Mr, Riéhardson,'right? | -
I didn't éssault Mr. Richardson, '
Q Mr. Toots did, right?

>

A Correct.
Q And you went there with. him to commit that armed
'robbery, rf’ﬁt?““’""“"‘ T T — 'f"“

A ~ Correct.
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. Michael C. Kennedy - Cross-Examination by Mr. Spencer

Q ~— Did you stop- Hr‘475353744
A No, I didn't. - |
Q Did you at any point 1n time say it was a bad 1dea?_'
A Yeah, I did.

Q What point was that?

A That was befoée.

Q You went ahead and did 1t'anyway;though, didn't
you? |

Correct.
Mr. Toots ‘was a 11ttﬂe bit younger than you, right?
- Correct.
Yqh were 18, right?
* + »Correct. R

| That's a man, right? o
Correct. .
~ You weren't no boy, you're a man?

Correct.

o > 0 » P » O > O >

. And quite frankly. you were a mean man because you

'picked on an 86 year old man and threw him down the stairs.
YbuAtook h1s'wa11et. You ganged up on him. It was fwo on

one. What‘s.m1t1gat1ng about that? |

A I didn't throw him down the stairs.

Q _- What's " m1t19at1ng about that armed robbery that you
committed on an 86-year -0ld man? There 1s none, is there?

MR. SPENCER: Your Hpnor, I withdraw that question
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“based after about -- 1'd say four.or Tive seconds of
silence. I have no further questions, '
_THE COURT: Okay. Anything further?
MS. ARMSTRONG: No, Your.Honor.
THE COURT:. You can step. down.
.Anything else?
MS. ARMSTRONG: Nothing for us.

Honor.

MR. FRANCHOT BROWN: May I be excused?

THE COURT: Any objection to him being excused?
MR. SPENCER: No objection, Your Honor.

MS. ARMSTRO&G: No objection, Your Honor,

(WHEREUPON a recess was observed.)

_additional briefs of the Taw. ,
_  MS. ARMSTRONG: Yes, Your Honor, I'd appreciate

THE COURT: I'11 give you thie same to respond.

—~FRgt - — — T - —_— e s s e e e

MR. SPENCER: Nothing further from the State, Your

. THE COURT: Okay. A1l right. I'm going to take a

five minute break. I want to see both counsel in chambers.

MR. FRANCHOT BROWN: Thank y'all, I appreciate it.

© THE COURT: Okay. I have at least reviewed part of
this file. I will redd the rest of the file and Tet y'all
know my decision. My understanding from odr conversation

in chambers is that you would 1ike thirty days to admit any
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—MR, SPENGCER: Thank you, Your Honor.
THE COURT: I'11 let y'all know.
MR. SPENCER: Thank you.
MS. ARMSTRONG: Thank you, Your Honoi-'. _
« « s % v+ a v ENDOF TRANSCRIPT * * * * * *# *+ + *
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