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.%EDIRECT EXAMINATION OF STEVE MIANO BY MS. HALL 391
| ' 159
'MS. HALL: Your Honor, may we apbroach?
< ’ .
(Sidebar conference.)
MR. BUSH: No further questibns, Your Hohor.
THE .COURT: . Redirect? |
REDIRECT EXAMINATION
BY MS. HALL: R |
Q. Investigétor Mianof'of_those messagesjybu just i
| reviewed of Mr. Harris' Facebook; did any of those
uméséages state, this isbmy cell,phone.number?v
A. No, mafam,’not to.my knowledgé." _

- Q. Through the éoursé‘of your investigation, your
employment with the solicitorfs office,'you;.priof
-law enforcemeﬁt{employment,'have‘you had the.u
bpportunity to-get‘numeroﬁs search warrants for cell
;phqnes and-Cail detail reéords?.

" A. Yes, ma'am,'numérous. |
0. ' And based on that, are you éwa;e of how long
cell phoﬁe providers or céll phone cbmpaniés
maintain historical cali detail‘recordé before that
information;is deleted?

MR. BUSH:' Objection, Your Honor, outside.the
scope of cross—examination.
THE COURT: Sustained.
N "MST_HAiii Your Honor, maYZWe approach?
(Sidebar conferehce.)
391
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460
1 v | BY MS.. HALL: .
2 Q. Iﬁvéstigator Miano, in your experience in
3 ' gétting search War;ants.in the éast, how long éo
4 . 'céll phone providers or cell phone combanies
5 maintain'those cgll detail records before that
6 information is deleted from their servers?
7 | .1 A. It's my eéperience from doing past search
8 - warrants that that information_ié nQrmally retained
9 , by the cell phone proVider for normallf a year.
10 : Q. And the seérch warrant that ybd*got back on
11 -  Demorris Harris' Facebook, did you receive ﬁhat on
12 ' the same. date that you received‘Santonio Williams'
.13. ' Facebook search warfant?
.14 A. Yes, ma'am.. Yes; ma'am, dn the 16th.
15 Q. September of 2016 is when yoﬁ received Demorris
i6 ﬁarris' Facebook:déta?
17 A. Yes,‘mg'am, it is.
18 Q. And that's over a year aftér the éhobting on
19 3 Diamond Street?. \ .
20 'JFA. Correct, éver a year. |
21 | . Q. - .So if you learned of a phone:number‘possibly
22 connected tb Demorris;Harfis in_September of 2016
23 . from these records, would the céll detail records
Aﬁ24~*";fv"for Mr. Harris' phone number be available April -
25 ' 14th?-

392 - o ‘ : . ' : 392



393 REDIRECT EXAMINATION OF STEVE MIANO BY MS. HALL 393

461
1 A. From April 14th, 2015, it's my>experience that
2 thaf'telephone historical cell phone site daﬁa‘from
3 - a provider would not be available at that time.
4 Q. 'So”thereis no point in doing.a search warrant
5 | at ﬁhat time?
6 . | _A; No, ma'am, not at that time. Wé most likely
 7 would not receive any information ‘back from the cell
8 ~ phone provider. . .‘ : .;
9 - Q. .Yesterday we got into the fact that fhis
10 Faceboék for Santonio Williams, the ﬁRL was . Santonio
11 - Jehnings. -And that's how it was provided on the
12 | searéh warrant?
'13 A. Yes, ma'am,.it is.’
14 Q. And based on ybur‘investigation in this case,
15 how -- whét is the connection to the last name
i6. Jennings? |
'17.° - A.  During an interview that was_cénducted_with
18 Mr. Demgrris Harfis, he actuallylexplained that
19 ' Mr. Santonio Williams was essentialiy-adopted; so to
20 ' say, by a family with the last name-Jénnings. So it
>21 | was apparent to me while T was doiﬁg my Facebook
22 iﬁve§tigation and seérch thét not_only.thé photo of
23 .Mr. Wiiliéms and the scréen name Toreé Suava was -
24 there, but it also matched -up to‘the URL of Santonio
25 ' _Jennings who, from the investigation, eééentially

393 | . | - - 393
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.1’ was taking.that‘last name of the family.that‘had
2 adopted him.
3 | MS. HALL: I have no- further questions.
4 THE COURT: Recross?
5 RECROSS-EXAMINATION -
 6 BY MR. BUSH:
7 Q. Investigator Miano, when did you first learn of f
8 Demorris.Harfié"involvement in thié case?’
9 A. I do nbt‘knqw a spedific.date.. I'knéw thét.it
10 . was some time after_Mr. Williams had been arrested.
llv Q. And Mr. Williams was arrested in 20&5?4;
12 - A. fes,;sir.'
13 "Q.. And YOur office got that report after he wés
14 - arfésted-pr»before'heAwas ar;ested?.
15 A. I believe.it was aftér he>was arrésted.
16 Q. And at'that point YOu'kneW-Mr. Harris was’
17 involved in this case, right? | |
18 | A. I believe hgs name may have been mentioned'in
19 the repbrt,‘but our.officé did not khow'exactly Who
20 he was.
21 Q. . Du;ing the course of your\in§estigation, did !
22 you requestva TLO report for his phoﬁe number at anyv
23 time? |
24 A. . I did'not; T Believe at onéupéihf;ﬁﬁffiﬁéfWé”T“"w"‘“A"'*_"”m
25 did an accurate report on his cell phbne,AwhiCh is _ .
394
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DIRECT EXAMINATION OF ASHTON BRIGHTHOP BY MS. HALL 395

463
essentially the'éame as a TLO repoft but just a
different company. |
MR. BUSH; No further questions,'Your‘Honor.
THE COURT: All right. You may steP down.
Néxt'witness, |
MS. HALL: State calls Ashton Brighthbp.
ASHTON BRIGHTHOP
being first duly sworn, tgstified as folqus;
THE WITNESS: Yes, ma'am.
THE CLERK: Have a seat. in the witness box.
Stéte your full namé'and spell your last name.
THE WITNESS:_ My name is Ashton Jerod
. Brighthop. Last name, B-R-I-G-H-T-H-O-P.
| "DiRECT EXAMINATION |
BY MS. HALL;. | '
Q. Good morning, Mr. Bfighthop.
“A. Good morning.
Q. How old are you? .
A.‘ Téenty,
Q. Where are you from? ' o
A. North .Augusta.
Q. How far did you go in school?
A. Through coilege.
Where didhybu go to hiéh school?
At North Augusta.
395
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1 a Q.‘ And. where did you comple#e.college?
2 A. At LincolnyCollege of Technology.
3 Q. JApe you currently émployed?‘ ;
4 A.  Yes.
5. Q. Where at? |
6 | A. At Autoneum plant. D :
7 Q. How do yoJ know Santonio Williams?
8 ' A. We grew up together and he's also my cousin.;
9 0. Back in October 24th of 2016, did you receive a
10 phone‘call from Santonio Williamé‘at.the Aiken
11 : County'Detention Centér? |
12 ' A. Yes.
13 Q. “ At that time did hé ask you to call énother
14 : " individual®?
15 ~ A. Yes,‘hé did,
16 Q. Who did he ask yéﬁ to call?.
17 : A. ChristOpher.Gordon.
:18 . 0. Christian Gordon?
19 _ Aﬂ" Yes.
.20 | MR._MCCARLEY: 'ObjectiOn, Your Honor, leading.
21i | MS) HALL: T couldn't hear the witness. o
22 | THE COURT: Go ahead. |
23 ~ BY MS. HALL:
“24Wfi B Q.‘ Did Mr. Williams provide yoﬁ with a phone
25 number to call Mr. Gordon? . |

396 B o , - 396
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/

1 | A. Yes.

2 Q. 'So you were on the phone with Santonio Williams
.3 on your cell phone? ' |

4 A. Yes.

5 - Qo How did you then call Christian Gordon?

6 A. Off andther phone; |

T : Q. Who had the other phone?

‘%’. A. Mack-NeIson. f )

: s ‘

9 ) Q. And so how then did .Christian Gordon -

10 -\Vcomﬁunicéte with Santonio Williams? |

11 A. Overlspéager. |

12 ’V,Q.‘ So you haa two separate'phohes and they wefe
13 . ‘both on speaker phone? |

14 A, :Yes}
_15 | _Q.' »During'thaf'conve;satioh, what did you-hear
'16‘ Santonio Williams asking Christian Gérdon.to do?

17 - A. To‘cheékmate a~king1
18 ‘)'Qf Whp.did~££ébking reference? ’

19 ‘ A The only person i could think of us wés Démar,

'_26 o MR. MCCARLEY: Objection; speculation. Thé

21 ~only éerson i ¢Ouid think of...
22 : THE COURT: Overruled._
23 Q. What did you know at fhe time about
24 Mi; Jefferson? .Why wa5.§antbnio Williams WOrried
25 © about Mr. Jefferson?

397 o | o 397
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1 A. That's just the only'thing that was going
2' .. around. in the street.. |
3 Q. That Mr;'Jefférson'had already'gone to the
44 - police?
5. A. Yes.
6 . Q. ~ And what does it mean'tolcheckmate.a king?
7 _ What does that ﬁean? | .
_ . . . |
8 A.'. To either get questiohé or'éither get back at . g t
9 - | them orl—— - ‘ . | i
»1OV.A" o MR. MCCARLEY: I apologize. I couidn'f'hear,
11 . Your Honor. o
12'\ Lo - THﬁ COURT:_leu need’té speak up. |
13 . ) ‘fHE WITNESS: 1T§ get questions from him or ¢
14 either get back at'him.
15 ~ BY MS. HALL:
16 : Q; - Get back at him? Okay. To cause harm to.them?
17 | A. ¢’i guess,so; ’ |
18 0. Mr. Biighthop, I'm showing you what has
_19 : previously been mérked'State's'Exhibit 46; Do you
20 recognize this disc? |
21 ‘A. Yes, ma'am.
22"‘ ; Q. How.ao you recognize it?
23 A. I've heard it.
24 . Q; A?e'those your initials? T T T
25 ‘A. Yes.

398 a ' | ' 308
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you  recognize this disc?

AL Yes.

‘Santonio Williams?

- DIRECT EXAMINATION OF ASHTON BRIGHTHOP BY MS. HALL 399

467

Q. :So you listened to this phone call and signed

it after listening td it? 4 T . i
A. Yes.

Q.  And this is the phone call that yoﬁ were part

of on October 24th, 201672

- A. ' Yes.

© MS. HALL: Yoﬁr Honor, aﬁ this-time State moves
to introduce State;s Exhibit 46. |
THE COURT: Abver objection, it's admitted.
(étate's Exhibit No.'46;édmitted into
eYidence.) |

BY MS. HALL:

-

- Q. Mr. Brighthop, I'm now showing you what has

previoﬁsly been marked as State's Exhibit. 63. Do

v

-

SN

Q. Is this also a CD of a phone call that you

. ‘listened to?: ) _ \' o

A. Yes.
Q. And you know you listened to this CD because

your initials are on it?

A, Yes.

Q. =~ And the voice on this phone call/ is that

A

A. Yes.

399
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168

MS. HALL: I have no further questions. Please

" answer any the Defense may have.

THE COURT: Cross?
MR. MCCARLEY: Thank you, Your Honor.

CROSS-EXAMINATION |

BY MR. - -MCCARLEY:

Q.

The police came and interviewed you about this;

i

“is that correct? -

- A.

0.

A

Q.

Yes.
Okay. Where did they come get you?
" From my house.

From your house. Okay. Did they interview.you

‘thére at the house?

_A.

Q.

"A.

0.

A.

-No..
They didn't? '

No, sir.

" -Where did they interview you?

It was in North Augusta, the -— I can't think

of the place.

0.

‘Was it like a police station or a mall or a

1

restaurant?

“A.

it.

Yes. It was -—- I can't think of the name of

Q.

A.

"Was it a police station?

Yeah, it was.

400
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1 Q. Okay. Thank yoﬁ, sir. So théy toék you from
2 ' your house»té a police stqtion? | | |
3 A. Yes. |
4 - Q; ,Aqd did they video-record your Convérsation?
5 A, I have no idea, sir. |
o Q.> Okay. Did they audio-record it?
© 7 A; flI have.no idea. | |
8 ' Q; Okay. Has anybody_evgr played it back for you,
é : | what y'all talked about and everything like_that?'
10 ' A;‘ No. |
11 Q.i Okay. When you talkéd with -—- I keep saying
12 o thelpolice. It was SLED Agént Turner and Federal
13 VA : Agent Morlan that day? |
.\‘14 - A, Yés.
15 _ AQ, When they asked you what éheckmate that king
16 V‘méant, you said you weren't ;ure.
17 - A. Yes, éir.
18 »I MéT HALL: Objectioh, Youf Honér. I\—% I don't
.19" A: believe that's actually what's in tﬁé statement.
20 . _ THE COURT: Itis what he said. Overruled.
21 ~ MR. MéCARLEY: I have‘no furthér questions,
22 Your Honor.
23 | - , REDIRECT EXAMINATION
24  BY MS. HALL: |
25 - 1 l Q. ‘Mr. Brighthop( wheﬁ Phillip Turner of.SLED

401 o : | | 401
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asked you what checkmate that king meant, do you

admit:or deny stating that it meant to get at.
somebody.? i
A. I don't deny that; but I also said I Was not
sure about that once I said that.
Q. Do ybu édmit or deny stating that that could bé
the oniy thing it means? N
A. No, I don't denylit.. I mean, like i'said, it
could be just ask questions about the sitﬁationa

MS. HALL: No further queétions.

MR. MCCARLEY: May.I?

_THE COURT: Uh-huh.

RECROSS—EXAMINATION

BY MR. MCCARLEY: - : " '
Q. Did you just tell the solicitor when.shg asked
you what checkmate that king meant that it said get
questibﬁs from them? _l ' .A/
A. Yes.

MR. MCCARLEY: Thank you, sir.

THE COURT: All right. You can step down.

 Next witness.

MR. THURMOND: Thank you, Your Honor. Your

Honor, the State calls Christian Gordon.

CHRISTIAN GORDON ~ =~~~ 77 7T

being first duly sworn, testified as follows:

402
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471
1 THE WITNESS: Yes, ma'am.
2 : _ THE CLERK: Have a seat in the witness box.
"3 . State your full name'and speli your last name.
4 | : | THé.WITNESS: My name is Christian GQrdon)
5 G-0-R-D-O-N. " | )
6 L ~ DIRECT EXAMINATION
7 BY MR. THURMOND: )
.8. 1 Q. Good morning, Mr. Gordon._ Where .are you
9 currently being housed; sir?
10 A,v Saluda}
'-1i"' Q.  Saluda County? - And how old ére.ybu,
12 ] Mr. Gordén? N
13 A. Twentyjthréé.‘
14 Q.  Wheré didiyou go to school?
15. .. A. Strom Thurmbnd.;
16 ' :Q;' How far did you go.in schooié
17 a ‘A, . Gradﬁated.
18 : Q. ~ And .you currently have a couple of pending.
lé ',‘ charges;'is that correct, sir? |
20 “A. " Yes, sir.
21 - Q. You'are'gharged with criminal conépiracy; is
22 tha£ right?
23 | A. ~Yes; sir.
24 0. And intimidation of a witness?
25 ;A. Yes, sir.

403 | . | o ' 403
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Q. ARelated to this cése; is that correct?

Please -tell thié jury what you've been promised
in exchénge forsyour testimony-today?
A. - Nothing.
Q. 'Irwant to go béék.to Januar&'llth, 2015. You
recall that d%y, I'm suré. Were you present at
Ridgeview Manor that day?

A. Yes, sir.

Q. Williyou,teli this jury what héppehed that
night? |

A. My bréthér waS'murdeied.

0. th'is YOur‘brothér, Mr. Gordon?

A. DOnnie'Bioka. | | |

Q. And téll me about hanging out at Ridgéyiew

Manor that evening_aﬁd‘Whaf you observed.-

A. That was' a kickbaék going oﬁ, we was sﬁooting
diée, and it was an altercation_betwegn—us and some
people from Gloverville.  Donnie, my_b%other, got
into a fight7with‘one of the éuys-frgm Gloverville.
And everything calmed down and shots @ere‘fired énd
they kiiled‘my brother. . And thé victim;s brother,'I
seen'him ruﬁning,fgom the window and my brother gbt
killed.

Q.  So there were gunshots and yéur brother was .

killed? | , )

404
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1 A, Uh-huh.
2 Q. And you saw someone running from the window?
3 A. Uh-huh.
4 Q.' And who Was that person?
5 A Taquan Coach.
6 Q. Did you provide_thaf information to the North
7 Augusta Depaftment of PublicvSaféty?
8 ‘A; Yes. |
9 Q.  Did this defendant, Mr. Santonio Williams, -did
10 he know Donnie Brooks? |
11'.- . A. Yes. o | B!
12. Q. -And'the three bf y'all were ffiends} you,.
13 Mr..Brooks, and Mr. Wiiliams? Is that éorrect?'
14 A. :Yes. | |
‘15 Q. Do.you know an’individual named,pemorris
16 ‘Harris?
17 ' A. . Yes, sir.
18 Q. Are you friends with him?
19 A.A No,.sir. |
20 - 0. Let me show you a couple pictures that are in
21  evidence. Stéte‘s No. 44?. |
22 A, .That'é.my brother and me and Santonio.
.23 d. Lean. forward and point“them out for thd jury so
24 a they can seé.' |
25 A. That's'me,lSathnio,.and my brother.’

405 - 405 |
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1 | 'Q. ‘That's Mr. Brookslwith his shirt off?
2 A. Yes, sir. i
3 Q. And who's this gentleman right here with the
4 - hat and the 9hain?v
5 A.. Mr. Brooks;
6 ' Q. What's fhis location? 
7 A. 'Ridgeviewf- .
8 . Q. “.Thaf's thé place whére he was murdered?
9 A ' fes; sir. b
10 Q. And who are~thé:threé gentlemen in this :
11 . picture? | |
12 A l'Tﬁat's me, Saptdnio, and Mr. Brooks.
13 | ) Q.' "You're in the middlei Mﬁ,-Wiliiams'on the
14 _" right, and Mr. Brooks on the left?.
15 A. Yes,; sir.-
16 _ ' Q. Let me show you'fhis, State's 54, All right.
17. - Who is that big guy in the middie? |
18 A. © That's me.
19 Q. All right; And lean forwara now and poiht out
20 who's on the left.
21 | A. Santonio and -- 5
22 Q. - Who's here in this corner? , : - .
.23 A. Mr. Brooks.
24'*'"‘“#_QL”‘““Eymfﬁé"ﬁa§7"§h6“é"thié"gﬁy‘righE‘hé}é?“” S
25 A ' " |

That's Mack Nelson.

406 : - | 406
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1 Q. Mack Nelson..-
2 What .is your ﬁhone number?
3 A. (706) 840-5578.
4 - Q. Let me show you what's mérked as State's No. 54
-5 | [sic] and ask if you can-identify that.
6 A. Yeah. That's my number.l |
' ﬁ Q. = That's your phone number?
;I A, Uh-hun. |
-9 o Q. And éid.you sign and'dété that document?
10 A. Yes, sir.
ilv © Q.. What date did you date that, Mr. Gordon?
12 JA. January 25th. |
13 . MR,-THURMOND: Your Hoﬁor,_We would offer
14 _ State's No. 54 [éic]‘inté evidence at thié time.
15 - - MR. MCCARLEY: No ijection, Your Honor.
16 ' " THE COURT: Admittéd.
17 o (State's Exhibit No. 64 admitted into
—18 _ evidence.) |
19 . | ‘ MR. THURMOND: Reflecting thét Mr. Gordohfs
201 ; phone number is (706) 840—5578. f
21 - BY MR. THURMOND:
22 Q. Mr. Gordon, did you communicate with this
23 , Defendant, Sanﬁonio Williams, on the nightvof April
24 _ 14th; 20157 | |
25 Al Yes. B

407 | g | . 407
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MR. THURMOND: I beg the Court's indulgence for
just a second, Your Honor.
BY MR. THURMOND:
Q. All right. Leﬁ me show you what's in evidence
as.Stéte's Exhibit 59. This is the telephoné number
of (706) 840-55782 |

MR. THURMOND: May.I approach the witness, Your

Honor? P
THE COURT: You may. S
Q. All right. At 8:23, Mr. Gordon, orn the night

of April 14th, whose number is that?

A, ‘Santonio -- well, that's mine right Ehere..

Q. That's your phone number? So whose number did

you call?

A.  Santonio.
Q. At 8:23; is that correct?
A. Yes, sir.

Q,' All right. And then when did you call him
again? Look at this right here for me, at 8:57 that

evening. What is your number, (706) 840-55782

‘A. Yes, sir.
Q. And thén did he call you?
A. Yés.

. At 8:57. And then one more call, &t 9:08, did

" he call you again?
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1 A.. Yes. B
2 | 0. - So he called YOu af 8:23, 8:57, aﬁd 9:08 on. the
3 night of April 14th, 2015; is that correct, sir?
4 : Af  Yes, sir. |
5 . QR~ Mr. Gordop, where were you that night?
6 A. ,At home. | |
7 _ ’ é.'44Where is that, sir?
8 A Chalet North Condos. |
9.'_. Q. I Qant to»fést-forward to October<g4£h,‘201§l
10 - r Did you récei&e a call from Mr. Williamé dﬁ that
11 date?
12 _ A. Yes( sir.
13 | | Q. Who'cailed.you?
14 A.  Mack. -
i5 : | Q. 4Mack Neison;‘is that the-bérson you}péintéd'OUt
.16 . for us‘in tﬁat'picture? ‘A' g- |
17 . A. - (Nods head). .
18 Q. And how were you’ablé to communicate with
19 : , Mr. Williams?
20 - A. They had the two phones on speakerphone.
21 Q. So Mr. Williams calls sémebody on one phone,
22 ”_ ‘Mack is next to him with anothef phdne; bSth of
23 i those phones ére 6n speakerphone; is that correct?
24 A.  Yes, sir.’ |
25 _ Q. And‘that\Way, you cén speak with Mr. Williams?

409 o 3 ‘ | 409
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1 A. ‘Yes, sir.

2 Q. Okay. .Andvtéll me‘abdut that conversatién,

3 - Tell me what speéificélly,Mf. Williams'asked you to

4 | do. What did he tell you?

>5 A. He said go checkmate that‘kingg

6 ‘é; Who is the King?

7. A. :Thét's'Demarius Jéfferson.‘ .

8‘ Q. All fight. Howvdid you know.Mf. Jefferson was .
9 " . the king? ‘_ ] - ..- ~ | |
10 | A._“-Because; street talk, they said it was ——.that
11 Ihe was the.reason.séntonio was locked up.

12 . Q. "Mr. Jefférsén had cooperéted? ;

13. A. 'Yeah. ) | | B
i4‘ Q. Agditell me'what checkmate that king means.

15 A Whatevef to keep them'quiétf

16 Q. Silence him? .

17 A.  Yeah.
.18 . Q. To intimidate him?

19 | A Yeah.

20 Q. To hurf him?

21 A.  Yeah.

22 0. To get rid of him?

23 _ MR.bMCCARLEY:‘ Objectién; leading.

24 ~ 777 TTHE COURT:  Sustaimed. U T T T omo—
25 BY MR. THURMOND:

410 : - 410
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1 Q. - What else does checkmate thaﬁ king mean?
2 A. It mean anything just to make sure he doh't say
3 : noﬁhing.
4 ‘ Q. Including what, Mr. Gordon?
5 | A.. 'Harm him, kill him, whatever.
6 ' | Q; All right. Lét me show you .what's marked és
7 h .State's No. 45 and 46. Can I just get you to pop
8 : béﬁh of those open for me and take a look at them?
9 'Have you reviewed that and listened to thé{contents
10 of that fabe?
11 A, Xes, sir.
12 , .Q. Or CD.
13 A, Yes.
14 - Q. How do you kndw that?
15 A; Because I put.my initials dn it.
16 - Q0.  How about State's No. 467 Same thing?
;7» A; ‘Yes, sir.> )
18 é. - All right.
19 : MR. THURMOND: ' Your Honor, at this time we
20 wdula move 45 and 46 into evidence and requesi
2i' ' permission to publish tﬁese.for»the jury.
22 | © THE COURT: Any objection? |
-23’ oo MR; MCCARLEY: Just same earlier ones.
24 ' 7 THE COURT: Over ébjection, theyﬂre'admitted.

25 . (Staté's Exhibit Nos. 45 and 46 admitted into

411 - _ | : . | 411
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evidence.)
2 MR. THURMOND: State's 45 first, which is the -
3 October 22nd call. | |
4 'BY MR. THURMOND:
5 Q. .Mr;‘Gordon, just to clarify.‘ Yoﬁiaﬁfhenticéted
6 itwo discs as %eing the voice of Mr. Williéms._ Only‘
7 one of those reédrdinés you were a participant. on
8 *that call,[correct?
9 "A. Yes, sir.
10 Q. There;s anofher call that we're.playing now-
11 where you've éﬁtheﬁﬁicated hié voice; is.that right?
12 A. Yes, sir.
13 (State's Exhibit 45 published.)
14 (State's Exhibit 46 published.)
15 MR. THURMOND: _Youf_Honor, we'd stop the tape
'_16 at this.péint. |
17 BY MR. THURMOND:
18 Q[ Mr. Gordon, Qﬁ that call ié Mr. Wil;iams ééking
19 you to-go look-for Mf; Jefférson? |
20. A. “Yes.
21 Q. Where is he aéking Xou to go look for him?
22 A. He said something about éhe campus.
23 . Q. Wpat's the campﬁs? | |
24 KA. Aiken. T T
25 .Q. USC-Aiken?
412 412
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A. Yes.
Q. He wénts you to look for him at the campué?
A Yes.
Q. | Where do you tell him‘you've been looking for
him? |
A. Ridgeview énd everywherel
Q. i pelieve you said one day ydu lookéd for him
for two héurs: | |
A. Yeah.
Q. AAnd your instructions were to éheékmate.him?
A; Yeah.
Q. . Thank you, .sir. That's all -the questions I

have for you. Please answer any from Mr. McCarley.
} .

CROSS-EXAMINATION

i

BY MR. MCCARLEY:

Q. You were originally arrested in Richmond

County, in Augusta?

A. Yeah.
Q. What were you arrested for there?
A. Conspiracy -and intimidation of a witness.

Q} Is there a gun-cﬂarge too?

'A. No.

Q. There wasn't a gun chargé in Geérgia?

A.  No. ' (
Q. There waén’t a gun.found in thg apartment?

o~

( | | 413
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1 A. There was abgun found.
2 ' Q.: Wnat else wasvfound in the apartment?
3 A. Marijuana and pnone;
4 Q. Thén they transported you over here?
5 A. Yeah.
6 0. Yon.didn‘t_bond out over:thefe?
7 - A. No.
8 Q. You cama straight nere?
9 - | A. | Yean. |
10 Q.  And then you met with SLED Agent Phillip \
il " Turner? |
12 HAT Yeah. )
13 , Q. Right? And y'all talked about this situation?
14 A.  Yeah. |
15 Q. This phone call?
16 A Yeah!
17 Q. - I haLe his repott here about that. Were
18 there -- do you.know if there.wera any video cametaa
19 - S or anything?
20 - | A. .i don‘t know.
- 21 Q. Do you know if it was audio—tecorded, anything
22 like that?
23 _ A. No.
"24"Mﬁ“"'QT"““WéE“tHéfé‘éﬁ?BbayfIiké‘tﬁié”§ittin§*théféf__ T
25 typing? . ‘

414 - | 414
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1 ‘A. Né.
2 Q. .:He asked you what thisﬂconvefsation ﬁeant?
3 'A.  Uh-huh.
4 . " Q. And you‘originally said it meaﬁtkgo hollér at»
5  him? | |
6 A. -'feah.
7 Q. And then his repoft sayg'he challénged you?
8 A.  Yeah.
9 Q. Okay;' You aptually saw Demariﬁs Jefferson"
10 . after this phéne cail? | | |
 11 : A. I seén him beforé.
~12 | - Q. Okay: Did'you sée him after the phone” call?
13 A, No. | |
A4 Q.  Okay.” You didn;t see him‘oh November 1st on
'W15‘w Bréad.étréeﬁ?
16 A.  That was 2615.
. i7 :‘ Q. Okay. I'm going to ask y0u about those. same
i8 phone recordé. |
19 - V_MR; MCCARLEY: Permission to approach, Youf-
'20". Honor? | R
21 | 'THE COURT: Yes.
22 Q. Theléolicitor asked yéu about three phone call;
23-. . on. April 14th at 8:23, 8:57( and 9:08. 2
24 A, Uh-hun. -
25 Q.  Your cell phone records reveal eight phone

415 - | | 415
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1 calls between qu énd Santonio bn‘April 1l4th aﬁd-
2 Aprii,lSth. Does that sound about rigﬁt?
'3 o A. Yeah.
 4 Q. - Y'all talk on the pﬁone a lot?
5 A.  Yeah,
6 Q. Y'all friends?:
7 ' "A. Yeah.
8 - Q. On Facegook?
9 A. I think.so. "I-don't know.
10 Q. Y'all friends in real life, right?
11 A. 'Yeah. - |
12 : Q. °~ Okay. And your friend Donnie Brooks got .
13 Amurdered?
14 A. My brother.
15 0. _ Your brother. Okay. And he's Santonio's
16. . friend too, right? | |
17 1' A. Yes. | | ;
.18 Q.. Okéy. Those charges you talked ébout-thaﬁ
.19 - | ‘yoﬁ've got pending? ,
20 A. Uh-huh. -
21 Q! . Who are those chafges with?
22 A. Whét ydu mean?‘
23 Q. Who'é prosécufing those charges?
57 T RD " Strom Thurmond, I think. T don't kmow. IR
25 not sure. /

416 - | - . . M6
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MR. MCCARLEY: No further questions.
- THE COURT: Redirect?

MR. THﬁRMOND; No, sir.

THE COURT: You can step down.

Next witnéss.'

MR. THURMOND: Thank you, Your Honor:' State
célls Agent Phillip Turner.

MR. MCCARLEY: Strom, can we have a sidebar

(Sidebar éonference.)

THE COURT: Okay.;.Folks, 1et'§ take a
10—mihute break soyyou can use the restrobm and
stretch your legs. Don't begin dgiiberations or
staft.any4discussibns. | |

(The juryAexits the courtroom at 10:59 AM.)

(Brief recess 10:59 AM - 11:16 AM.) |

j THE COURT: .All right.-vWéive got the defendant
in the courtroom!

All right. - Bring the jury in..

(The jury'entgrs.the courtréom ét 11:17 AM.)

‘THE:COURT:, Okay.A Welcome back, foiks. I
understand there was some concern by some of the
jurors about.whether or not photogfaphs of the jﬁry
have appeared/;n the newspaper. We have looked |

online and .on the print versions and do not see any

417
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1 L piétures thatieven remotely come close to putting
2 ény members of the jury in a photograph, either
3 print or online version of the ﬁewspaper. And the
4 newspaper folks know not to do that. So I just
5 | wanted to address that concern. Okay?
6 ' So we will resume now with the State calling
7 'the next witness. a |
I - - MR. THURMOND: Thank you, Your Honor. The
9 . State éalls Phillip Turner with the State Law
10 ' Enforcement Division. :
1 . PHILLIP TURNER
12 ' | being.first)duly sworn,’téstified as follows:
13 THE WITﬁEss: AYes, ma'am.
14 . THE CLERK{ ‘Have a seat in the witness box.
15 ' . State your full name‘and spell your  last.
16 o THE WITNESS: Special Agent Phillip Turner,
17 - P—H—IiL—L—IfP, T-U-R-N-E-R.
18 | | ‘ DIRECT EXAMINATION
19 Bg'MR. THURMOND :
.20 Q. Good morning.
21 A. Good morning.
22 Q. WOﬁld you briefly take us through your |
23 - .professionai background? |
24 A. My law enforcement background began in March of U T T
25 : 2002.> I began at the North Augﬁsfa Department of

/

418 | : S 418
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Public'éafety as a unifofm patrol officer. ‘In 2003,
I went to thé,Aiken bloodhound tracking,téaﬁ.

| In>2006, I moved into criminalxinvestigations ;
division at North Augusta Departmehtrof Public

Safety working narcotics, violent crime, and ATF

- task force. 'In October of 2012, I was hired by the

South Carolina Law Enforcement Division, or SLED,
where I became a special agent in the.Midlands
region where I'm still employed today.‘A

Q. So if I understood you correctly, ybu'vereen

1

conducting investigations in the North Augusta area

for more than 10 years?

A. * Yes, sir.

Q. I want to ask you about the murder of an.

~individual by'the name of Donnie Brooks back on

January 1lth, 2015. ‘Were you involved in that

investigation?
A. Yes, sir,LI was.
Q. _Would you just tell the jury the substance of

that investigation?

A. On January 11lth, North Augusta Public Safety

responded to 419 Bradleyville Road, which is the

Ridgeview Manor apartment complex, Apartment J-430

" for a shooting investigétion. The victim, the

deceased in the case, was a gentleman named Donnie

419
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—

Lee Brooks who was laying in the floor of apartment
430.
' We also had another young man, Shéwn Lusowa,

who had'been shot in the parking .lot in the foot.

‘North Augusta Public Safety was the investigating

agency. They called SLED to work the crime scene,

our technicians.résponded, and they also asked for

‘regional assistance, which is investigative

~assistance, being myself and Spéciai Agént Clint

Busbee, who works élongside me..

Q.. And you actually responded to that scene fhat
day? -

A. ‘Y¢§, sir.

Q. And did you observe Mr. Brbdks“deceased in that
apartmént?k

‘A.  Yes, sir, I did-

Q. And what did he die from?

A. "He diéd from a gunéhot wound to his abdomén.
Q; What type of guﬁshot? |

A[  It was a shotgun blast.

Q. Let mé show you, Agent Turner, wﬁat‘s in
evidence as State's No. 51. Do you recognize the

apartment compléx there?

A.  Yes, sir. S

Q. What is that?

!

420



421 " DIRECT EXAMINATION OF PHILLIP TURNER BY MR. THURMOND421

489
1 A, That's.4i9 Brédleyville Roaa, Ridgeview Manor
2 apartmenfs.v .
3 Q. Let me ask.yoﬁ‘this: This ié from the ‘
4 | defendant;s Facebookbéagé, it's .dated Jaﬁuary llth, ,
5 o ©2015. You Qere a former North Augusta Eublic Safety
6 : offiéer? |
T - A. ._Yés, sir.
8 . Q. bé you see any emefgehd& vehiéles.belongiﬁg to
-9 | that é@ency iﬁ'£hat picture? | |
10 A. ‘Yes, sir. There's a Tahoe right there to the
11 ’ left I can see, and I also. see our SLED crime scene
12 truqk‘straight'oVer there. Where you See building
13 o J, right in the frént parkiﬁg lot, you can see'tﬁe‘
14 '~ silver truck wiEh the bedicerr over tﬁe back.\‘f)-
15 Q. So when this.pictute was takéh, this érime,"
16 ‘scene was.still.f;ésh?
17 . A. Yes, sir.’ S -
18 Q;' Still beiﬁé worked by:lawvenforcement?.
19 - A. Yes, sir; ‘
20 , Q; Were the-witnesses oﬁ the scene cooperative?
21 A No, sir.
C 22 Q.  And at soﬁé point did you interview a gentleman
23 - Dby the name of-ChriStiaﬁ'Gordon?
24 a. Yes, sir, I did.
25 ', Q. Was‘he préseht that night?

421 : | o o421



- 422

422

10

11

12

13

14

15

16

17

18-

19
20

21

22

kﬁféfﬁff.'”Baéédvéﬁ“§6ﬁrdékpéfiéhééhiﬁ_Eﬁé"lastf11”’""

' DIRECT EXAMINATION OF PHILLIP TURNER BY MR. THURMOND422

490
A. Yes, sir.
Q. Did he coobeiéte with you that night?
A. No, sir; ”
Q. Did he\give you a statément evéntually?
A, Eventually.
Q. What date was that? .
A, He came in -- you're talkigg‘about the Nortﬁ
'Auguéta statement? - ' ‘ o
0. eré, sir. - v
A. Let me look réal quick;
~ :
0. Would you disagree with February A9th?
N : » ' -
A. . Yes, sir. ‘I'mAlooking at’if'nqw./'Yes, sir.
Q. And as a result of that statement, was a
gentleman by the name of TaQuan Céach‘implicated?
A. Yés,'sir. | | |
Q. Was there any other e&idencé implicatihg
Mr. Coach other than the sfatément éf.Mr. Gordon?
) A. Direct evidence, no, sig. We héd héd
numerous other peoplé come forward and tell us it
was Tay or Taquan. But --
Q. i You knew him‘on_the‘streét_at Tay?
A. Yes, éir.
Q. Let me ask you about some of this stuff, street

years, are you kind of intimately familiar with the

422
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1 / neighborhood groups and who's who and who libes..
2  where?
3 A. Yes, sir. )
4 _‘ Q. Are you familiar with a group called the Wolf
5 . | Pack?l ' | } | - o
) : A. | Yeé, sir, I am. )
7 '.Q. Are you familiar with the méembership of the
8  Wolf Pack? |
9 | .A. Yes, sir.
10 Q. Is Taquan Coach within that membérship?
11  A. . Yes, sir. |
12 . . 0. How.aboutla'gentleman by the name of Tyson
13 Coleman? ‘Is he a,membér_of'the Wolf'Pack?
14 A. fes, sif. |
15 .Q; | All right._ Lef me move to October -- well, no
16 '1 _ arrésts.havé ever béén made in the murder of Donnie
17‘ ‘Brooks, cbrfect? | | | |
18 “A. "No; sir.
19 - Q. That case is ﬁnSOlved and remains open? X
20 : A.. Yes,'sir; open investigation.
21 , Q. Moving to October 24th of 2016; how did you
22 come to be involved in the matter involving
\23 : Mr. Christian Gordén, Mf.‘Brighﬁhop, et cetera? r
24 - A.  Yes, sir..:Lead investigator Steve Miano

25 contacted the South Carolina Law Enforcement

423 | | - 423
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.Division and requested that we become involved and

conduct an investigation.

Q. - And you, of course, listened to those calls?
A. Yes. -
Q.  And through your investigation, were you able

to identify everybody on those calls?

DIRECT EXAMINATION OF PHILLIP TURNER BY MR. THURMOND424
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N

Q. And what were you provided with?.
A. I was provided a disc containing 4—_that day, I
was provided with a disc that contained some

recorded telephone calls, two recorded phone calls.

!

A. Yes, sir.
’ . p -
Q. And as a result, did you interview
. | ,

Mr.. Brighthop?'

A. . Yes, sir, I did.
Q. Did you interview Mr. Nelson?
A.  Yes, sir, I did.
Q. Did you interview Mr. Gordon?
~ ¥ \ - .
A. Yes, sir, I did.
.
Q.- And after interviewing all of those

individuals, was there any confusion as to who the

king was?

" A.  No, sir.
Q. . Was there any confﬁsion és to what checkmate

- meant? 0 e
A. No, sir.

424
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Q. fhat's'all fhe questioﬁs I have for you.
MR. THURMOND: One:.moment, Your Honor.
BY MR. THURMOND: - | N
Q. ' The case we're trying this weék, When qu it
originaliy set fo£ trial?
A. November.
Q. Thank you.' ’ ' o
| THE COURT: Cross?
MR. MCCARLEY: Yes, sir. Thank you.
| 'CROSSTEXAMINATION
BY MR.. MCCARLEY:
Q. Agent or special agent? ;
A;' Goéd mofﬂing; |
'__Q.‘ .Howfare yoﬁ doing, sir?
A. I'm doing‘good. HQw about you?
-.Q. Struggling a little bit. I appreciate you
‘asking. o | |
You interviewed botﬂ-Christiah Gordon and
Ashton Brigbthop?
A.  Yes.
Q.- Okay. And when you interviewed them, did you
videotape those iﬁtégyiews?'.
A. No, sir. |
Q. | Isnthére any audio of those interviews?
A. No;‘Si;.
425
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Q.  Mr. Brighthop, you found him at his house and
took him to wheré?
A._ The Aiken County Sheriff's Office substation,

\. . .
which is right where the magistrate's office is in

Belvedere. Right beside it there's an EMS station,
and then that -- most peoplé don't realize there's a

little-Aiken County .substation for the deputies to

go to.i_
Q. So you Foék him to a police department?
A. Yes, sir."
Q. . And then when you.intefviewed'Christién Gordon;f

where did you intérview him?
A. I interviewed him at the Richmond County

Detention Center.

Q.' Okay. Do they haﬁe camerasvthere?

A. Interview cameras?

Q. Uh—huﬁ.

A.‘ No, sir, nét in the robm.we were in.

Q. Yoﬁ*work at SLED?

A. Yes.

Q. Y'all éot.cameras?

A. No, sir.

Q. There's no cameras? South Carolina Law

Enforcement Division has.no cameras?

A. We have no videotaped interview rooms.
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Q. You have no audio? You don't have the

capability to record anything at South Carolina Law

Enforcement Division?

A, Do I have the‘capability -

Q. Do_you[havé the capébility -—
‘A. I'mfsUre‘I,couid.——

Q. Do yoﬁ have an iPhone? -

A. Yes, sIr.

-Q. Got vidgo on it?

A. Yeé, sir.

Q. Got .audio bn it?

A. Yes,-sir; We have a policy'that says thaﬁ we

~won't do that. .

Q.-ZJI could imaéiné why;

MR. THURMONDE:,We'd.object to ‘the editorial
comments; They ére‘completeiy out of line.

" -.THE COURT: Sustained.

Striké the last comment .
BY MRf MCCARLE?:
Qf ~ Was a warrant ever issued based 6n Christian
Gordon's.Statehent about the RidgeView Manor' murder?

A. No, sir.

\

Q. No.further questions.

THE COURT: Redirect?

MR. THURMOND: No, Your Honor.

427
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1 v _ THE COURT: All right. You caﬁ step down.
2 | Any cher"witnesses from the State?
3 ' MS. HALL: Your Honor,:at.this time, the State
4 ’rests,.A |
5 | o : <» THE COURT: :All right. l
6 | _Weil,.folks, you have_now'héard all of the
7 _ 'eVidence_you'ré going to hear from the State in
8 their case in"chief. So there's some legal mattérs
9 | Qe have to take up at this point, so I'll send you
10 : back to the jUfy rooﬁ‘while we take of . those énd
11 decidé_what we‘fe goiﬁg to be doing'forvoﬁr schedule
12 for thé rest of the. | |
13 o .So while you haﬁe‘heard all of the State's
14~ " evidence, doesn't necessarily mean you'Ve héard ail
15 . of the evidence in this case.. So it's improper for
16 ‘ ‘'you to:begin ybﬁr déliberafioné or’discussions'about
17 ‘ the case. Just go aheaa and go back, and we'll have
18 | you back in a'few.minutés and let yéu know.what
19 . we'll be doing for lunch, et ¢etera. All right.
20 ‘ - (The jury ekits fhe courtroom at 11:29;AM;)
21 ' THE COURT: All right. 'Motions? . |
22 _ 'MR. BUSH: Yes, Yoﬁr Honor.v At this time, the -
23 Defense'm6ves for a directed §erdict{ We don't
’24m"“‘“'béiiéve”EﬁéwafédiﬁIé"aﬁﬁiSéible'evidéﬁéé“ﬁé§”5ééﬁ"”’

25 presented by the State that would allow for this

428 - | : o 428
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case ‘to.go to the jury./ And we'd also renew all of

“our objections and motions at this time.

THE COURT: All right. You wish to respond?

- MS. HALL: Your Honor, at this juncture, we're

-not looking at the weight of‘the'evidence, we're

looking at the existence of evidence. We have heard

Deméiris Harris,.who watched.Santohio Williams pull
tﬁe trigger,.he was in the‘car and witnessed.the
actual act. |

"We've also heard from Mr. Jefferson and Davis

who corroborate Mr. Harris' statement just before

and just after the actual shooting incident. We've

also heard direct stateméents from the defendant

about actually committing this murder. VieWing.the

,

evidence in light most favorable to the State,

directed verdict is not appropriaté.

THE COURT: Well, I find there is existence of
some direct evidehce.and sﬁbstantial circumstantial
éVidehce which would alloﬁ.the jer to find the
defendant guilty of ﬁhe’indictment charged,‘so thé
motipﬁ‘is deniéd. |

Now, what's the Defense's_plan at’this point?

MR. MCCARLEY: Your Honor; the Defense is
planning on dalling_two witnessés;,

THE COURT: And they are?

429
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MR.  MCCARLEY: - One is Kahlo Calhoun and the

othér is Cheryll Grubbs. My client has indicated to

me on numerous occasions, as well as Mr. Bush as

coﬁrt, that he does not wish to testify. I know
Your Honor is going ﬁo once again discuss that with
Mr. Williams. “

THE COURT;- Okay. Kahlo Caihoﬁn. What was the_
other nameé |

MR, MCCARLEY: Cheryll, with two L's, Grubbs,

Qith two B's.

THE COURT: Neither of fhoée was on thé Witnéss
list? _
y‘_MR. MCCARLEY: Cheryll Grubbs was on the
Qriginai witness list and I.émailed.Ybur‘Honor~and
the étate Tuesday night, I believe it was, adding
Mr. Calhoun._ | |

THE. COURT: Okay. I just need to be sure té

ask the'jﬁry when they come-back if they know 'Kahlo

.Calhoun.

' MR. MCCARLEY: It's Grubbs, G-R-U-B-B-S.

THE COURT: You said she was on the witness

list that I asked about?

 MR. MCCARLEY: Yes, sir. 7 om0

" THE COURT: Yes, she was on that list.

430
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"All righﬁ, Mr. Williams} stahd up. All right.
We talked earlier on this week.about whether or not
you wanted té testify or not; We'ré at thét point
now where yoﬁ have to make a decision about whether
or not yoﬁ want to testify. Your lawyer has
indicatéa to me that you'have told them that you do
not want to tesﬁify. |

As I told you earlier in the week, it'é'a rigﬂﬁ

that you have, it's a constitutional right that you

‘have. 1If you don't want to testify, I will instruct

the jury that they are not to consider that in any

way in deliberating their_verdict; If youvdo want

to testify, you would be.put.under oath, you'd have

to answer truthfully the questions_puf to you by
your lawyer; .but yéu,also are subject to -
cross—examinétidn, you'd have to_answer those
questions' truthfully as well. |

Again, you have thé right to testify;_ You have
the right to not testify. Have ydu made yon_final-
decisién? ’ |

THE DEFENDANT: Yes, sir.

THE COURT: Wﬁat is your decision?

THE DEFENDANT: Not to.

THE COURT: Not tes{:ify. Okay. Well, theh I

will instruct the jury that they are not to hold

431
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that against you while they are deliberating. - You
can be aeated;
Now, ae far as yonr case goes, it's 11:30. How
long are your witnesses going to take?
MR. MCCARLEY: In all honesfy, I haven't had -

very many.discussions with them. They could be as

‘quick as five to‘15 minutes on'my part and they

could drag on depending-on what they —--

THE COURT: Well, let's go anead and do them,
because, ideally; I'd like to finisn the case in_
chief this morning, then we'll break, let the jury
go to luncn give yon charges that-we have or the

opportunlty for you to look them over, and then _ ~

-we'll come back, have a charge conference, and

deliberate thlS afternoon.

MR. MCCARLEY: Yes, sir, Your Honor. . o

1

MR.'THURMOND:/ Your Honor, before Mr. Calhoun

testifies, I did want to get a little bit of

guidancelso we're not disrupfing;the jury during
feetinony about’the breadth'of cross—exanination,-of
what is fair game. |

We've kind of etaQed away from all of the gang

stuff, for lack of a better word, up until thie

part. erircaiﬁoﬁnmaoée'deScrfBéfof"Hiﬁéelf as a

Boss and who he affiliates with and that his cousin,

432
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Mr. Williams, is also a Boss andgthat Christian

"Gordon is several rungs higher in.that hierarchy.

And i think if he takes the stand, that

~understanding, that organizational chart is --

THE COURT: Well, that's on the video.. As far
as him testifying; I assume you‘re only going to ask
him about Mr. Harris‘~stateméht tb him that would
implicate Hafrig’and you'd be offering that to

MR. MCCARLEY: That's correct. -

THE COURT: So you don't plan to show the video
unless he denies thaf he ever said that to the agent
that§was there?

'MR. MCCARLEY: That's correct.

THE COURT: And I guess at that point, we

-wouldn't need to play the entire thing.anywéy, just

play the part where he says thaﬁ‘MrP Harris told
Mr. Calhoun that 5e.was the shdoter.. We don't need
to show the wholé video.

‘MR. MCCARLEY: Correct.
THE_COURT: So we don't ﬁeed to show the whole .
video that gets into the hierarchy about ail that?

_ o ) .
MR, MCCARLEY: That's correct. ' |
MR. THURMOND: .Well,'Youf Honor, it wouldibe

evidence of bias if this witness and this defendaht

433
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are in the same affiliate and resﬁbnsible’to
answering to Christian Gordon.

And if Mr. Harris is in a rival affiliate, is

that evidence of bias? I don't know the answers to

those questions,‘but.he's k}ﬁd of put it;out there
in this interviéw of who he is and who all these
peoplé are. ‘

THE COURT: Well, I mean, what are ydu‘asking
meé | |

MR..THURMOND; I'm askingAyoﬁ how far I can go
with‘this.witness'about this witness' gang
affiliation ‘and if he and:this defendant.are in the

same gang and have the same rank énd what that

structure is and where Mr. Gordon is in that

structure. I think it all ties back to -almost 700

days after this, this\gﬁy is walking into court the

'day after Mr. Harris has testified to 'say Mr. Harris

»

was the trigger man.
MR. MCCARLEY: Your. Honor, this gentleman was
arrested and gave a statement to ATF that I had no

idea about. ' To think there's some conspiracy that

" he engineered his own arrest and gave a statement to

ATF isi4—-as Your Honor said, I'm offeriﬁg this to

Mr. Harris said what he said,. and he told Kahlo

\
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Calhoun somethihg'very, very different.

And I literally think I'm going to ask him

' three questions about that. Agent Morlan is here.

I was not able to"get it tranéqribed.and, obviously,
there's the video. | |

THE COURT: What is Mr. Calhoun's affiliation

Ain a gaﬁg? | | |

MR. MCCARLEY: My undérstandiﬁg -- and I'm not
Investigator Turner, just from the video -- you
asked aboﬁt-Calhoun? |

THE COURT: Correct.

MR. MCCARLEY: Boss is what I'm told, which is
a different gfoup,than is 'a Blood or'a'Wolf Pack.
But_there ﬁay_aiso be crossover, as I uhdérstand it.
I mean, this isn't Los Angeles.' There's tons and
tons of crbssbver withiFOlk; Blood, Boss, Wolf Pack,
but I'mlnot telling you that I kﬁoW'nearly as much
about gangs as 3nybody;

THE COURT: Well, let me see y;éll in the back
for‘a'secoﬁd; |

(Brief recess.)
THE COURT: Which one are you calling first,
vGrubbs or Célhoun? L | : .
MR. MCCARLEY: Calhoun,MYour Honor-.
Your Honor, Agent Morlan is in the hallway,.the
- 435
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gentleman‘he gave the interview to. I'd ask to'l
the sequestrafion_for-him to come in hére.and.sit
and watch this.
THE chRT: No, he can't. - We'li‘just leave
éuﬁ there. | | |
MR. MCCARLEY: Yes;,sir,_
THE COURT: All right. The defendant is in
courtrqom. o
Bring the jufy back in.;'
'(Thé jury enters the courtroom‘ll:43 AM;)
o THE COURT: All right. Folks, we are goiné
resume now with the Defense-calling'a coﬁple of

-witnesses. And one of the witnesses that they

intend to call was not on the witness list that I

504

ift

him

the

to

read to you on Monday when we drew the jury, so lét

me aék( is there any member of the jury panel who

's

related by blood, ‘marriage, or-acquainted in any way

with Kahlo Calhoun? And he spells that K-A-H-L-0

- Let the record reflect all the jurors indicated

in the negative.

All right, Mr. McCarley.

MR. MCCARLEY: The Defense calls Kahlo Calhoun.

He's in the back.

- KAHLO CALHOUN =~ =~~~ 7777

- being first duly sworn, testified as follows:

436

436
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1 THE WITNESS: Yes, ma'am. o .

2 'THE CLERK: Have a seat in the witness box.

-3 'étate your full néme‘and spell your- last name;‘

i - THE WITNESS: Kahlo Calhoun, C-A-L-H-0-U-N.

5 . ' ; | o DIRECT EXAMINATION |

6 BY MR.V MCCARLEY:

7 Q. Where are you currently incarceratedf.’

8 Al - ACDC, Aikeh'C¢unty.Detention Center.

9', .‘Q.' Do yQu have pending charges here in Aiken > 
10 Coﬁnty? | | -
11 A, Yes, sir. )

: . . . y

12 o ' Q. What are you in jail for?

13 : A.' ‘Simple'larceny.
.14 . Q. Okéy; You're én probation?

15 A} " Yes, sir, in Edgefield County.

16 Q. mWhat for? | | -
.17 o A. Distribution ?—-possessign with ihtent‘to.
18 distribute. '

19 | Q. OkayfbiDo you remembér me from’Tuesday‘night?>‘ \

“\20 ‘, A. - Yes,.sir. | '

21 Q;v 'Where‘did I meet you?

22v . A. Aiken Couﬁty,Detention Center. i
23 Q. _Okay.' Is that the:first time‘I’Ve ever met.
24 "yéﬁ?”_ | ) |

25 ~A. . Yes, sir. -

437 | o | 437
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1 Q. Am I your iawyer?
2 A. No, sir.. |
3, Q. Hoﬁ many‘times did I tell you‘i Wasn’t ySur-
4 la&yer on Tuesday night?
5 A. Quite a few.
6 »Q. Okay.. On TueSday night I asked,You.;bout a
7 conversafion you had with Matt Moflanq is‘that |
8 correct?
9 A.  Yes, -sir.’
'10 'Qf ’DQ youlfemember speakiné with Federal-Agent;
'ili Matt{Morlan on Tuesday? ) -
12 A. Yeé, sir. ,
o '13) 0. - Do you remember meetingimy inVestigator, Todd
| 14 Gantﬁ? . | |
| 15 A. ,Yes,’sir:‘ ' /
“16 Q. He was there with me that hight?
17 A. Yes, sir. \ -
18 ;'Q. ~ And then he caﬁe back thevnext day?
’19 A. Yes, Sir, |
'20. Q. Did he shéw you a Qideo? 1
21 A. Yes,'éir.
22 R And'waslthat a video of ydulspeaking with Agent
23 Morlan? - f |
24 A, Yes, sir. = o o o
j - 25 Q. How do .you know Bope?
i : ‘
y _
438 , 438
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A, We'fe,all from thé same.neighborhood;
}Q! Do you know'his feal name-? |
A.“'(Shakes head) . ,
Q. ’Do you fémembér hearing about the .shooting of a
little'girl?
A. fes, sir.
Q. Eack in April of 20152
A. Yes, sir.
Q.. Did you see Bope the dayiafter that happéﬁed?'
A. Yes; sir. | |
" Q. What did Bope}tell you?v
" A. We discussed the shooting and he told me that
he pulled: the triggér; | |
‘Q. . Where were you when he told you that?
AL .Piﬁé Crest\Apértments. | o
Q. You jﬁst séid when .you were talking to Bope
‘that he shot the éirl; Who is he?
A. "Well, Bope.told me that -- I cén:t recall the

exactvéonvérsation. It was éo long ago. But I :
remember him telling me that --
MR. THURMOND: We can't hear him, Your Honor.
THE COURT: I need you to speak up.
THE, WITNESS: I remember him telling me that he

I

was the shooter.

BY MR. MCCARLEY:
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Q. He is who?

A, ' Bope.

Q. Bope told you he was the shooter?
A Yeah. o o t o

Nothing further.
THE COURT: Cross?

CROSS-EXAMINATION.

BY MR. THURMOND:

Q. All right. Mr. Calhoun, you just testified

that Mr. Harris made that statement to,ybu on April

15th, 2015; is that -correct?

A.. I don't recall the’exact date.
Q. ' Well, when do you claim he made it to you?
A. I remember him telling -- I mean, I don't

recall the exact date. It'was years ago.
Q. Okay. And by my COuht, April 15th, 2015, is
658 days from this week. And you've let your -

cousin, Mr. Williams, sit in jail and you'wve sat on

_that information until the day before Demorris

Harris testified; is that right?

A. I don't know about none_of that.

Q. Are you capable of telling the truth? What

gang are you in?

A. I'm not in a gang.

Q. Do you admit or dehy telling Agent Matt Morlan

440
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that you're a Boss?
A. That's not a gang.
0.  What is it? -
A. It's an érganization.
Q. An organization?
A Yes, sir.‘
Q. Do you admit or deny  .telling Agent Matt Morlan
thét your>cousih, Santoniovwilliams, is é Boss?
A. - Idon't remémber.ﬁelling him that. No, sir.
Q. Do you remember telling him right wﬁen you sat

down, if I look out for y'all, y'all going to look
out for me, riéht? ‘

A. Yes, sir.

some idea of_What yog're going to get before you
!
A; | Yes, sir.
Q. You got the courage to‘tell these people who
sent you here this week?
A. - What do you'mean?
Q.. That's all I éot for you?
THE COURT: Redirect?
MR. MCCARLEY: No questions, Your Honor.
MR. THURMOND: Is this funny?

MR. MCCARLEY: Objection; move to strike.

441



442

10

11

12

13

14

15

16

17

18

19

20

21

22

23

25

442

'BY MS. MCCARLEY:

T AT T Yes,TTsirT T
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.THE‘COURT: Jury Will.disregard the last
statement by the éolicitor.\

ifou may step dowﬁ;

Next witness.

MR. MCCARLEY: The defense calls Cheryll

Grubbs..

CHERYLL GRUBBS ' T
being first duiy sWorn,\téstified”as follows:
' \

THE WITNESS: Yes, ma'am.

THE CLERKQ' Haveva seat in the witness box,

‘stating your full name and spelling your last.

THE WITNESS: My name is Chéryll‘Nicole Grubbs,

G-R-U-B-B-S. ~

DIRECT EXAMINATION_

Q. - Good morning. ‘
A. Gbod'mOrniﬁg.

Q. ' How4a£e you?

A. Good.

Q. Okay. I met you éﬁ'your house last week?
A Yes, Sir.

Q. Do you remember my investigator, Mr. Gantt, in

the red tie right'there?

Q. - You also met with_Investigatof'Chuck Cain with

442
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the Aiken County Sheriff's Office?

A. Yes,fsir}
Q. Long time ago, right?
A. Yés. Just abbut two years ago.
0.  Yes, ma‘am;v,I,need you to speak up. Okay?
A. Yes, sir.
Q. = You're currently on probation; is.that,correct?
- A.. Yes, sir. |
Q. What are you on'probation‘for?
A. 'AUnlawful;conduct towards a child.
Q: Okay. You got your kids back now though?
A. | Yes, sir.
Q. Your;DSS>case is closed?
A Yes, sir.: |
Q. I'm going‘tb fry to take yoﬁ all the way back

to April of 2015. Okay?

A. Okay.
Q. How do you know Demarius Jefferson?-
A. I met Demarius about nine years ago through

friends; high échool friends.

Q.  How well do you know hiﬁ?

A. I would say pretty well. YouAknow, ten-year
on—and—off—again).you kﬁow, friéndship, drugs, .-

whatever.

Q. Okay. Does he have a nickname or a street
. ) , .

443
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1 ‘name?
2 'A.  DMob.
3 Q.  DMob?
4 | A. Yes, sir. (
5 Q. Do you remember him coming over to your house
6 late one night in Apiil?
T A. Yes; Sir.
18 . Q. What kind of car}Was he driving?
9 . A. It was a black fdur—door car. I can't teil you
10 | -thé‘exact type, model, but it was Jjust a dark car. -
11'l Q. Howimany-people did he say were with, him?
12‘ A..‘ Just one. |
"13 ' Q.  Did that person ever come in the“housé?
14 | A. No,'sir. |
15 | Q. A Did that person stay'in.%he car?
16 A. Yes, sir. |
17 Q. _ What was Demarius' demeanor like that night?
18 -~ What was he acting like?

19 A Just a little nervous, but, you know, it's hard
_20 - to explain. It was'ﬂust DMob. I mean, noﬁhing out
21 of the ordinary. A little nervous, bu£ -- |
22 Q0. .What.did he tell you he had done that night?

23 A. -Said he'd been involved in a drive—by.v‘
24777 T 7Q. Did he fell you he was‘thHe drivers T T T T oo
25 A Yes, sir. |

444 o | ‘ 444
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» Q. Did'he tell you, man, we just did-a drivé4by
and ended up hitting a little -girl? |

A. Yeé, sir.

Q; - Did he say, I did a-drive-by?

A. Yes, sir._ |

Q. Over in Cléarwater?

A .Yes, sirl

'Q.: Did he tell you, I told him not to do it
- because there were so many peopl% sténding out?

A Yes, sif. ) B -

MR. MCCARLEY: Just a momeﬁt, Your Honor.
No further questiqns.' Please-answer any

questions that the Solicitor's Office has.

| | CROSS?EXAMINATION' .
BY MS. HALL: | |
"Q.  Good erning, Ms. Grubbs;

"A. Good morning. ~ /
Q. - Do you remember meeting with'me and two
finvestigators back in November‘of 20;6?
" A. 'Yes; ma'am;.

:Q. So just a few months ago?
. A. Yes. | |

Q. Okay: Do you admit or deny éélling me at that

time that Demarius Jefferson did not actually make

the statements that you just testified to?

445
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1 - A.‘ That hé did not:make the statementé?
2 Q. bo you admif or deny téiiing me and two
3 in&estigators in my office that Demarius Jefferéon '
4 did not tell you he did a drive-by shooting?
5 | A. I don't>—— . |
6 . Q. Let me rephraée it. '
7 ;‘ "~ A. . Yeah. i'm sorry. I couldn't understand what
8 you were.saying. L
9 Q.. Do you admit or I deny stéting, I will put m?
10 hand'on tﬂe Bible, he did not say he was there or
11 : involved, refefring to Mr. Jefferson? i
12 . A.‘.'Oh, yes, mé'am..‘I didfséy»tﬂat £o you. I did
13 say that to you. I'admit it. I'm sorry. I did say
14 . -that.. — | |
15 . Q. Okay. Do ;ou.admit,or deny télling me when you
le gave your;stétemenﬁlto Investigator Cain thét you
17 | Qere high én Xanax and méthadone? |
18 ~ A. Yes,gma'am.
<19 : Q. Do you gdmit or deny telling me in‘NOQember-of
20 | 2016 that you héd madé upjthe étatement when-you
21 gave it to Investigator Cain?
22 A. A I deny I said.I made‘it up..
23 - Q. Do you admit or deny telling me'that yod saw
24 t'_h\e information on the news 'é{hé“fhéh you called law = T

25 : enforcement?-

446 . o 446
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1 A. Oh,.yeahif I did see it on the news. Xes,
2 ma'am. « |
3 Q;‘ Do you admit or deny telling me that the only
4 statement Demarius Jefferson made to you that night
5 was,‘old boy ‘is upset in the car because “he was
L6 'involved in a’sﬁooting with a‘little girl?'
7 A.- Yes, ma;am. Ifédmit to Saying that. .
8 Q. i You told ﬁe'that quembér l6th?
.9 A. Yeah. o
10 - Q. Al right.v But today you're telling us-
11 something different? - |
12 A.  That's what -- he said old boy. I didn't get a
13 : name, didn't look, didn’t'see the defendant.
-14 ' Q. - So your téstimonj foday is that Demarius
.15' Jefferson fold you -- the only thing hertold you is}
16 , old'bby in the car was inVol%éd in a‘shooting?
17 A. Ygs, ?a'am. That's what_heisaid‘to me. |
18" | e Q. - _Demarius'Jefferéon did not tell you that he did
19 ‘.a drive-by shooting?
. 20 A. He just said he was the driver in a drive-by
21 .~ shooting. He didn't say that he did it. He didn't
22 _ say a name and I d;dn't look_out and see anyone.
23 ' Q.‘ So'your{téstimony just now to Mr. McCarley was
24 , based bff of your initial-sfatement tovInvestigator
25 -Cain? |

a7 | | o - a47
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1 A.  Yes, ma'am.
2 Q.  Which was a lie?
3 A. | Well, just -- no, ma'am. I told Investigator
4 Cain what Demarius said to me.
5_' Q. Okay. I'm kind of: confused because you told -
_ 6 - Investigatof Cain thaﬁ Jefferson admitted to doing ¢
t ST : the-drive;by Shooting, but you're telling me today
8 g that Mr. Jefferson'only'séiq,'my boy was involved in
9 a shooting . with a girl?'
10 A.  Right.
\ll‘ , Q! Yﬁu see how those two thingS’are'differént?
12 ' A.i’ Yeah, I see what yéufre saying.- Yés, ma'am.
13 Basically, I was thd he was a driver in a drive-by
14 ' éhoofing and that it was his boyp That was it.
15 Q. He told you he was the driver?
16 A, That.—f yeah,vthat he waS\dri&ing when it-
17 - " happened. Yes, mé'am.‘ |
18 Q. But you admit that yoﬁ‘told me ﬁo&ember 2016
-19  that bemariﬁs,Jeffersbn néver told_yéu he was the
| 20 , -driver?
21 ‘\A. I did say that. ,Yeé, ma'am.
22" 0. Do you admit or deny telling me back in
23 ‘ No&émber of 2016 that when you;re high on Xanax and
SR “"'méthadone, it makes you make‘fhiﬁ@éwﬁﬁ?“m”"
25 | A. I wouldn't say ﬁake things up. Make things

448 | ~ 448
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cloudy, you know. It does mess your memory up‘a
little bit: Yeah, definitely I'd say that.

Q. Do you admit or deny asking Investigator Cain

multiple times when you gave your initial statement
about réwafd money,and what*reward money you could
get for giving a statement?

A. I deny'that.

Q. .Yéu never asked Investigator Cain about getting 

reward money?

A. “No, mé'am.

Q. | But at that time,.ybu werelhigh on Xanax and
 mé£hadone?‘

A. When I gave'my ofiginal statement, yés, ma'am.
Q. Wheﬁiyou talked to me on vaember.16fh of 2016,

were you high on methadone or Xanax?
A..'fNo, ma'am.
Q. Just to clarify éince we've goﬁé back and
forth, November l%th, 2016, do you admit or deny
teliing me thét you would put youf hand dn the/Bible
tha£ Demarius Jefferson did not say he‘was involved?
| ' MR. MCCARLEY: vajection, Your Honor; asked and
answered multiple.times.

Mé. HALL: We've gone back and,forth,i

. THE COURT:. Last time for asking it.

THE WITNESS: Yeah, I.told you that. Yes,

~

\

449
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1 ma'am.

2 . . MS. HALL: No further queétiqns.

3 _ THE COURT: Redirect?

4 ' MR. MCCARLEYQ No questions, Your Honor.

5 : Thank you, Cheryil. | |

6 o THE WITNESS: Yes,.sir.

7 ' MR. MCCARLEY: May she be released from her

8 , subéoena?“ | |

9 _~ _ THE COURT:! You may. You're free to go;

10'. . Does the Defense.have any‘further withessés?
11 MR.'MCCARLEY: The Defense rests, Your Honor.
12 ~ THE COURT: Anything in reply from the State?
13 - ' - MS. HALL: -Yes, Ydur’Hénor, but we neéd a

14 minute. | |

15 .THE COURT:. All right:- Folks, let me send you;
16 'A - out for juét five minutes while we get ready for .
:17 another witnesé. Again, don't bégin.deliber;tions
18 or discuésions. We'll be back in jusflé minute.

19 " (The jury.éxits ;hé courtroom-at 12:19 PM.)
20 THE'CQURT: Okay . 'Mr;'Solicitor, tell me what.
21 ‘your reply testimony is.
22 ' MR. THURMOND: Your Hohor, we have three very.
23 brief repiy witnesses. Wé plan to call Agent Matt

T34 Viorlan Goncerning his inferview with ME. Calhotni®

25 Wevplan to ask him two questions that the witness

450 ' . : 450
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bdeniéd making to Agent Morlan.
. THE COURT: Which were?
MR. THURMOND: About are you a Boss and is
Mr. Williéms a Boss.
THE COURT: . He denied he was a Boss --

MR. THURMOND: He denied he was -- he denied
making that statemeﬁt. | | |

THE COURT: He denied that a BOSS-was‘a'gang.
He said Boss was ah organizétion;

MR. THURMOND: Okay.

THE COURT: But he‘admittéd he was a Boss. And
he said Mr.’Williams was a Boss. ‘But he dehied -

as I recall it, he denied your characterization or

-disagreed with- your characterization it was a gang.

MR. THURMOND: Okay. I may have misu@derstood

 the testimony. If we're clear that he answered.

affirmatively to both of those questions, I don't
need to call.Ageht Morlan. |

THE COURT: Is that what your recollection of
the record wasé |

MR. THURMOND: We thought he denied saying .
Mr. Williamslyas‘aléo a Boss.
'MR. MCCARLEY:- My recollectioﬁ is the same as
YouvaOnof; He said he was in this Qfganization and

that Mr. Williams was.

451
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THE COURT: Okay.

Can you pull thaﬁ up reél quick? _Because I
want ko be sure about it. ‘

| I don't want to have you -- if he's going to

talk about that in closing, I want to maké,sure.it's
in thére. 

MR. THURMOND: While She's-lOoking for‘that, do
you wan£ to know about the other two witnesses?

THE‘COURT; No, becaﬁse_shé can't do two things
at once. | |

Okay. Here's what he says is that he édﬁits
thét‘he‘is a Bésé and he's -- he diségrees with your

characterization that it's a gang. And then the

Solicitor asks: Do you remember -- is your cousin a

Boss? And he said: I.don't remember making that;
statement. |
Stop er a second so I can go back.
THE COURT REPORTER: Okay-
THE COURT: I'm going to reéd yoﬁ what that
portion‘df,the testimony is. | | |
| (Off—thé—réébrd discussion.)

THE COURT: So you could -- because he did not

- admit saying that Santonio was-a Boss,‘you can bring

Boss. He did not admit that he told the agent that

452
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Sahtonio was a Boss. Okay?
'MR. THURMOND: Yes, sir.
THE COURT: All right. What is your other --
you had two dthers? |
:MR. THURMOND: Two others, yes, sir.

Investigator Chuck Cain to impeach the testimony of

-Cheryll Grubbs. She told him -- shée madeirepeated-
‘requests for reward monéy'of him. And that would be

‘the substance of his testimony.

THE COURT: ~All right. And then was there
another- one?

" MR. THURMOND: Yes, sir. Captain Gallam with

we had discussed at sidebaf. Thé voice on the tape-
hasbarready been authénticated through wiﬁneéses,
but we Qoﬁld need to lay the foﬁndation'fdr the. tape
through the jaii_administrator. |

THE COURT: And that'substance of that portioﬁ
of  the recording that.yéu want to play says what?

MR. THURMOND: - It -- |

MS, HALL: Your Honor, I dQn't anw‘the words
verbatim, but'it's somethiné to the effect of
discussing  the fact that Bope, Demorris Harris, had

been arrested -- do you have those? I'anw Bope

~should: GD be going home soon. They dropped his

453
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/

shit -- they should drdp his shit ét preliﬁinary
because he really ain't efen in‘this shit. The only
reason they got him was because Demar brought him
o : _ :

So this is the~defendant‘s_statement-saying

" "Demorris Harris ain't in this shit."

AN
'MR. MCCARLEY: It's not' -- I don't know what

this S is.

THE COURT: Okay. Mr. McCarley?

MR. MCCARLEY:‘:Yes,'sir, Yoﬁr Honor. In
regards to ‘that jail‘phbne Eall -- and, I apologizé,'
the_mechanics, I'ﬁ stfhggling.with thém a little
bit, Your Honor. That was provided to me, the'
interview, okay, that Kahlo Calhoun was provided to -
me oﬁ Tuesday. ' |
The State islteiling Your Honor ;— the State is.

saying they had no idea this information existed.

The State provided it to me on Tuesday. They then

. called Demorris Harris to the stand.on Wednesday and

\

I crossed him based specifically on the informatibn
the State had prdvided me. They were very
well-aware that this‘iﬁformation was out there.

‘They're represented té Your Honor that they had

him-—— and direct him on this and on this statement .
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that impeaches Démorris Harris; It's patently
false. . They had thevinformation, they_could haﬁe
acted on iﬁ, they chose not to; they chose not ﬁo
call him themselves,;they bhdse not to ask him about
it on cross, they chose not fo_ésk him about it on
redirect after I specifically asked hih“about it -on
Cross.

I find -- I can't imagine they haven't had
every éingle opportunity to-discués this’With the
witness I'cailed, with the witneSé they called, and
to bfing it out. There's no surprise here
whatsoever. |

MS. HALL? Your Honor, what is new information
at this point is the fagt they did,‘in fact,.call-
him. He was a potential witnéss until he testified'
and made the statement that Bope was the shooter.
Until he méde'that statément( we were unaware that‘
he was going to actually say that in courf.

MR. MCCARLEY: He made that -- I'm sorry, Your
Honor. ‘

THE COURT: Well, no. I ‘think that I have to

. agree here. That issue of ‘whether or not Bope was

the_éhooter_was not in evidence until Mr. Calen —-

or Calhoun, I guess it was,, testigied. And so that

would be new evidence that was not in during direct

455
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of their case in chief, so it would be in reply.v

MS. HALL:_ Thank you, Your Honor.

THE COURT: I understand the information may

| l
have been available to them, but it wasn't an issue.

Nobody brought up that Bope was the shdoter, in

fact, so there was no'need to --
MR. MCCARLEY: May I?  One more sentencé, Youf
Honor? “ | |
_ THE COURT:. Sure.
"MR. MCCARLEY: Does itiafféét you at ail that I
did cross specifically on it? I asked Demofris
Harrié if he was the shooter.

THE COURT: Yeah,'but'he'denied it. There was

'nobody that said that he was until a witness

testified today.
MR. MCCARLEY: Underéfdod. Thank you, . sir.
TﬁE COURT: Okay?
MR. MCCARLEY: fes} sir.i

THE COURT: All right. So Matt. Morlan:-was not

‘on the witness list, so we need to ask the jury

about that.
Will he be your first one?

MR. THURMOND: He will be our first witness

THE COURT: Okay. The defendant is in the:

456
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courtroom.
Bring the jury back .in, pleése.
’ : J

{The jury enters the courtroom at 12:31 PM.)

THE COURT: Okay. Ladies and gentlemen, we're

_ going tQ;have three short witnesses in’reply by the

e

State. :One of the witnesses was not on the witness

/‘list. »Is.there'anyvmember of the jury panel'related/

by blood or marriage or acquainted in any way with
Matt Morlan? Okay. I'find none. ’ |
P Mr..Thurmond,_yQu~may begin. L |

MR. THURMOND: Your ﬁonor, the State calls Matt.
Morlan. | |

.. 'MATT MORLAN

‘being first duly Sworn,'testified as folloWs:

THE WITNESS: Yes, ma'am..
'THE CLERK: Have a seat in the witness box,
stating your full name,. spelling your last.
THE WITNESS: Matthew Emery Morlan,
DIRECT EXAMINATION

BY MR. THURMOND:

0.  Good afternoon.. o ' ' N
A.  ~ Yes, sir. -V .
Q. You're an agent with the ATF?
S AL Yes) sir.
. N | 457
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1 KQ. " And on Tuesday; tﬁe 31st, did you héve an
2 : opportuhity to conduct an interview with é Kahlov_
3 Caihouh? . | p
4 A. ..Yes, sir, we did;
.5 Q. Was that interview recordedz
6 A, Yes,. Sir;:it wés.
7 0. During theycoﬁrse of thatilhterview, did -
8 - Mr. Calhoun tell you Santonio Williams waSra'meﬁber,;
9 of an‘orgagizatioh known as Bo;s? ;
10 “+A. He referred to him as a Boss, yes; sir«
11 0. - Thank you.
12 THE COURT: ' Cross? .
13 MR. MCCARLEY-: 'Yes,‘sir,'Your Honor .
14 | CROSS-EXAMINATION B
15 "BY MR. MCCARLEY:‘ |
16 - ‘fQ. -GQod afternoon, sir.’ .
17 ' A.  ¥es, sir. g
18 0.  You jUSt testifiéd_—f»in thét'séme interiéw, :
19 did Calhouh tel; you Bopé was the shooter?
2.0 iMR. THURMOND: .I object. |
21 ’.THE COURT: What's your objection?
22 MR. THURMOND: I mean, it's just -- Yopr/anof,
23 I'l1l withdraw the objectioﬁ.
24 ~THE COURT: —Overruled. ~Go ahead. :
25 'MR. MCCARLEY: Yes, sir. ) |
.o I
458
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P
‘ -

BY MR. MCCARLEY:

Q;- Okay. To clarify due to the fact of the .

break --

A. Yes, sir.

Q. -—- and I know-it'é'convoluted and'I;mvsorry;

Kahlo Calhdun'told you Bope told him he was £he
shooter; is that correct? |
A. Yes, sir.
Q. Thank you, sir.
THE COURT: Redirect?
MR. THURMOND: No, sir.
THE COURT: All right. You can step»down..
Next witﬁess.' |
MS] HALL: Invest;gator Chuck Cain.
'THE\bOURTf You weré.already sworn in, so I
iemind‘you you're stilliundef oath.
. THE WITNESS: Yes, sir.
. \ DIRECT EXAMIﬁATION
BY MS. HALL:
Q. InVestigator Cain, you are the lead
investigator on this case; is that correct?
A. Yes, ma'am.
Q. As part of your-invé;tigation; on April 26th,
2015, did you téke a étatement from a Cheryll

A
Grubbs? '

459
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A. Yes,.mé'am.
Q. '-At somé.point while speaking'with her on April
26th, 2015, did she ask you on multiple occasions
absut'reward ﬁohey?
A, Xes; ma'ém.u
Q. ~ Reward money in éxdﬁange for her statement?
A. V’Yes, ma;am.
Q. Nd fﬁrther.questions. T <
THE COURT: = Cross? _
MR. MCCARLEYQ Just a moment, Your Honor.A
( " CROSS-EXAMINATION
' BY MR. MCCARLEY: |
Q.-. I beliéve it was Apfil 26th‘ﬁhen.yQﬁ met with
Ms. Grubbé? |
A. Yés, sir.
Q; Is that whén'you're telling the State she made

)

these comments about a reward?

A. Yes; sir.

Q. Okay. You spoke with her on the phone?
A. Yes, sir. |

Q. And then you4Went>to her‘home?

Al Yes, sir. /

“And you recorded fhat phone call?

Sheriff's Office dispatcher record it.

I did not. T requestea’the"Aikéh"CbﬁhtY""‘"“"'” o

460
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1 Q. So there‘sAa recording of that phone call?
2 A. To'my knowledge, yes, sir. I did put in that
3 request. | |
4 "Q. And when you went to her home, you recorded it?
5 A. Audio.A’?ee, sir.
'6 ’ QT Have'yoﬁ reviewed those recordingS?
T 4 A. Yes, sir, I reviewed them and transcribed them i
8 - - “into my investigative report. )
9 ) Q. Is there eny_mention whatsoever'in either of
10 those of a reward?
11 , "A. Not during the audio-recorded interview, no,
12. - sir.
13 Q. Thank you, sir.
14 .  THE COURT: Redirect?
15. ' RE‘DIRE_CT EXAMINATI’ON
16 BY MS_.‘ HALL: |
-.17‘ Q. At whaﬁ.poin£ did Cheryll Grubbs ask for the
18 \i'reward_money?‘
19 -+ .A. That was after the audio interview was
20 ~ concluded and prior to my'leaving her reSidence.
21 MS. HALL: .No further questione.'
22 RECROSS—EXAMINATION
: R . ]
23 BY MR. MCCARLEY: |
24 ' Q.i Do you have yodr written report, Investigator

25 Cain?

461 | - 46
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A. I have it in the chair I was sitting in, sir.
Q. Okay. Wbﬁid ybu mind if T gotbit-or somebody
got .it? | | '

MR. MCCARLEY; May I spproach,_Your Honor? .

THE COURT: You may.

MR: MCCARLEY: Yes, sir.
BY MR. MCCARLEY: ]
Q. Could you éiéase.point ﬁe-to'whéfe iﬁ there she

asks for a reward?
A. It's not in here, sir. 
Q.w Okay; ‘No further questions.
| THE COURT: - All right. ;Youvcsn step down.
Thank'you.‘ |

Next witness.

MR. THURMOND: State calls-éaptain Gallam.

" THE COURT: i!ll remind you .that yoé're still

under oath.

THE WITNESS: Yes, sir.

(State's Exhibit Ns. 65 marked for
identification.)

DIRECT EXAMINATION

BY MR. THURMOND:

- Q. Welcome back.
A. Yes, sir. T T T
"Q. I want to show you what's marked ss State's
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Exhibit No. 65 -- just a second.
MR. THURMOND: We need a sidebar.
(Sidebar conference.)

BY MR. THURMOND:

Q. Let's tr&-this again.. I'm going to show you '

State's No. 65 and ask you to take a look at that.

Céh’you identify it?

A. .Yes, sir. It's a call détail report out of our
inmate télephone system at the Aiken County. |
Detenfioﬁ Center. ;' R ‘

Q. I think on your testimody én Tuesdéy, maybe,‘we
talked about.thélsécurus system and the call detail .
platforﬁidocuments at great length; is that cofrect?

A. . Yes, sir.

N

Q..  can you tell this jury when that call was made,

the date and the time?

A.° The call was made on June 10th, 2016, at 2:36

and 32 seconds from a phone in C4 which is a housing
unit at the Aiken County Detention Center to a phone

number of (803) 522-9458. (

- Q. And let me show you what's been marked as

State's 63 and ask if you can take a look at that

)

and identify that for me?

A, This is a downloaded call from the platform of

that particular call.

463
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1 | Q. The call thaﬁ.you just discussed?
2 | A. Yes, sir. |
3 »_Q.L And have you initiaiéd this asvbéihg arcopy of
" the call -- .
5 . A. Yes, sir. | ‘
6 U . MR. THURMOND: Your.Honor; we would offer 65‘
7 ‘ anq 63 into evidence ahd would move té»publish 63 aﬁ
8 ' this time. | | |
9 ‘ | , THE COURT: Oyef obﬁections, admiﬁted; Yéu may
10 - publish. ’ | -
‘11 | : (State's Exhibit,Nos. 63;and 65 admitted into -
12 evidence.) | | |
13 - MR. THURMOND: - Your Honor, in the interest of
14 : timé, if we can go to, I think, 12 ﬁinutés‘on the
15 call and play tbis relétive piece; The -jury doesn't
16 ﬁeed to ﬁear 15 minutés of the call.
17 ~ THE COURT: Okay..
18 : _ MR. THURMOND: Ybur Hénor;_just forlthe.record,
- 19 ' I believe Mr. Brighthop authenpiéated the voicé of
20 Mr; Williams being on this CD. )
21 - | THE COURT& Alvl) right.
22  (State's Exhibit No. 63 published.)
23 | MR. THURMOND: NQ further questions of Captain
247 T Galiam. T T T TTToms mmem e e

25 . THE COURT: Anything else?

464 - : - . . ' 464
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MR. MCCARLEY: No questipns, Your. Honor.
THE COURT: Do you have another excerpt as
well? |
MR. THURMOND: No, sir. ’
THE COURT: Just the one?
i MR. THURMOND: Yes, sir.
' THE COURT: All fi%ht; You can step down.
Anything'else from the State? |
MR. THURMOND: We will re-rest, Yoﬁr Honor.
"THE COURT; Ail right. .Now,.folks, you have
heard all of the evidence that yoﬁ are going to hear
in the trial. What we have to do is there are some
legal matters and héve some discussioﬁ'about the
jury:cﬁarges}{sd I'm goiﬁg to go ahead'énd sehd»you
to lunch how; We'll take care of tﬁat, get a bite

to eat.ourselves, and then we'll come back after

lunch and have the closing arguments and the charge

on thé law.'

Now,vwhile you have heard all the evidence, it
is still impropér for you to begin YOur | |
deiiberations because, one, you havén't heard the

closing arguments, and, two, I haven't told you what

“the law is that applies in this kind of case.

‘So, again, if you ‘go to lunch with somebody,

Vdon't talk about the case, don't discuss witness

465
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1 | demeanor, anything; don't try to find out abéut the
2 qase on the intérnet; loék in the.news média.or
3 ahythiﬁg.to do with the case.. Jﬁst go'and'énjoy and
4 have a nice lunch. |
'5 ' It's a quarter to one .right now. If you would
6 " be back in the jury room at 2:15; give ydu én hour
7 and a half, we should be feadyito'go at that tihe.
8 .So we'll see you baék at 2:15. |
9 ~ (The jury_exitS'thé COﬁ;tréom at 1:43 PM.)
'10. | THE COURT: All right. S |
11 © MR. BUSH:  Your Honor, just for the record,
12 we'd like to rehéw our motion fbr directed verdict.
"13 E THE bOURT: oI was:gétting ready to ask you
14 Cthat. |
.15 ‘ All riéht. For the same reasons, théy're
16 . denied. _ . | o 4. o
17 | :-' ~ Now,.Dan has gone to go print off the jury
18 ' charges that we've worked on. Ydu.héd earlier |
19 ' indicated that you might be.askihg for a
20 lesser-included. I don't see any é&idehce on that,
21 ._.’ buﬁ is £hat still your request? :
22 MR. MCCARLEY: The ohly evidence I fhink, Your .
' 23 Honor, that I wquld cite --.I'm having a little
;7_§ZAMWT'"““Efaﬁﬁlé*§étfiﬁ§“backmfb“1t‘riQHEMﬁEQTA'Théfé“ﬁés'5'"”_—“‘“ B -
25 staﬁement I asked Demarius Jefferson in régards to

466 ' ’ : . 466
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his statement about tussling with the -- Brisco

\

pulling the trigger, tussling in the car and it went

‘off and that's why it hit her and not him. So I .

believe the threshold is any evidence. Aﬁd if
there's any evidence, then wé'get the involuntary
éhargé.

THE COURT: How would that get you to
involuntary manslauéhter? At best, it would get you

a,charge for accident. But I don't see involuntary

manslaughter.

MR. MCCARLEY: Yes, sir. I would then request)
at best, the charge for accident.

MS.lHALL: Your Honor, the statement that he's

‘referring to, he did ask Mr. Jefferson if he made

-~

that statement and he said no.
'~ THE COURT: So he denied making the statement.
Well, then you're not entitled to it.

MR. MCCARLEY: Absolutely. Thank you, Your

Honor.

THE COURT: You handed me,up a case asking for

a special charge on informant instruction. I

'havenft had a chance to look at the case yet. I

have a, you know, general credibility of the witness

charge, which I'm inclined to say covers it. And

" this might be a little bit fact-specific, but itﬂs'a

467



468

10

11

12

13

14
15
16
17
18
19
20
21

22

23
24

25

468

circled language saying I want this charged.

. instruction is evidence against -- that testimony of

468

536

Fourth Circuit case, T'1l read it during lunch, but

I haven't-had a chance to yet.

Have you got any thoughts? Have you seen
his -- he sent me a case with some highlighted.

MS. HALL: Yes, Your Honor. I received it when
you did, so I have not had an opportunity to review

the case in full. However, part of that jury

an informer who provides evidence against a

[y

defendant for pay. There's no eVidencevin_this case

that someone was paid to,provide information or for

immunity from punishment. Both of those were
referenced and there's been no testimonyito that
effect.

THE COURT: At first glance, I just was asking

there's ho evidence of a witness who got paid

anything, everybddy:that téstified.saidAthey didn't
get any plea deals,Vno - I'm not seeing hoﬁ.if's
appropriéte to any of the witnesses_ﬁhét testified.
MR. MCCARLEY: Well, the Statg just argued that -
somebody asked for a reward, pretty Vigorously

argued that point.

!

' THE COURT: ~Shé didn't get paid a reward, she .

just asked about it, correct?
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MS. HALL: Correct, Your Honor.
/ "MR. MCCARLEY: Does seem to be the current
stated situation.
THE COURT: Well, I‘ll reéd the case.
/ © If you'll hang around a minute or two_while'Dan

brings yFall é copy, we;ll give it té ydu,and you
can look at it. How about let'é meet back at 2:00
-anq have a chargé eonfereﬁcé? - - |
(Luqchebn recess 12:27 PM - 2:05 PM.)
THE COURT: Let;s review the jpry charges.

“ .

‘Is there anything .from the State?

- ©MS. HALL: Your Hohor)'no additions or

sUbstractions from the jﬁry charges proVidedlby Yourt
Honor. |

. I would just further'liké fo note as to thé

;oo

informants that it specifically is for evidence
teéfimony of anvinformer who was provided e&idence
,against a defendant_forApay. There'é absblutely'no
one in thi$ case who has provided feStimony against
Santénio Williéms that has been paid.

. Even the ?eferenée that Mr. McCarley maae about
Chefyll'Grubbs asking for reward money, she was, not,.
in fact,‘paid nor did she testify'against the

defendant, so that would not be applicable nor would
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{ .
immunity from punishment. There's no evidence on

thatﬁ | | ~ . . N
~ Further, Your Honor,"in this case, it states
that the government's case waslbuilt entirely on the

foundation of paid informant testiﬁony. That's -
we donft e&en havela’single w?fness whoée testimony
is based off of paid information. '{
THE COURT; 'Okay.r
'MR. MCCARLEY: Nothing from the Defense.
MS. HALL: I would just like to note that Your

Honor's -- let's see -- proposed jury ‘instruction on

.credibility of witnesses ddes cover bias, prejudice,

or motive of the witnesses .to testify.

‘THE COURT: ALl fight; ‘Mr. McCarley?

Mﬁﬂ MCCARLEﬂ:, Nothing from the~Defense.

THE COURT: Well, ﬁhat's just the casiest £hing
wé'vé doné-all week. " | |

MR. MCCARLEY: We would like to bring Beatte to

* Your Honor's attention, new case in regards to the

order of closing.
THE COURT: They go first, you go second,. and
they have to limit their reply to whatever you bring

up in yours thHat was riot covered in their opening.

"7 TMR. MCCARLEY: “And, my undersfanding Sf the T T T

case, they‘have to open in full, correct?
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¢ THE‘COUﬁT: Xes, open in full on the law and
the facts. You have the middle argumént, as they're
calling it ﬁow,'in full,:and‘then they are limited
to replying to what you arguéd and any new matter.
- MR. MCCARLEY: Yes, sir.
ifTHE COURT: 1Is that what you understand?
‘MS. HALL: Yes, sir.
THE COURT: How 'long do you think you'll need?
MR. THﬁRMOND: About an hour maybe... |
THE COﬁRT: An hour?
s MR. THURMCND:' Maximum.‘
~ THE COURT: How long do you think.youiil need?
MR. MCCARLEY: Fifteen £0'3O minutes, probably
not. even that.
THE COURT: All right.. Well --
MR.’THﬂRMOND: I'11 do better than an hour.
THE'COURTi All right. 1I'll start:coughing and
_ hackinglaﬁoﬁnd 45 minutes. |
.Okay. - Well, Ehen.—— how are we doing oh
jurors? Are they all here?
THE BAILIFF: Yes, sir.
THE. COURT: Wéll, the defendanﬁ(is in the‘ ‘ )
?ourtroom. |
) Bring them in.
THE BAILIFF: We're missing.two.
; |
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THE COURT: Okay. Let mé know when they're all
here. -~
THE BAILIFF: Okay.
THE'COUﬁT: Before I bring - -the jury in,iéhere's
been some word ﬁassedAGn to me about peopie that are
in the auaiénce have been taking picturés, posting
them on Facebqok or differént social media accounts.
I'vevalloﬁed‘people to have their phones.in'an‘off

position in the,courtrdbm, but you are not allowed

to ‘take photographs in the courtroom without

permission of the Court, Newspaper reporters have
to sign a special form.

There is to be no photographs, no videos,. no

audios taken of this. If the bailiffs bring that to

my attention fhat thaf is going on, we will seize
those phénes.v Is fhatvunderstood by everyone?
(Audience anéwers in the affiimative.)
THE COURT: All right. Let's bring the jury
in. | §
(The jury enters the courtroom at 2:16 PM.) .
.THE COURT: Okay. Ladies and gentlemen,

welcome back. We're now into the final phase of the

tfial in which you will have closing arguments by

‘then you will retire to consider your verdict.

Y
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.wa; as I told you at the beginning éf the
trial, closing argumentslére the lawyers are going
to get up, they’re going to'review<the evidence that
you've heard from witnesses and that you may have
seen in photographs or documents that came into
evidence. - What they aré saying now though is not to
be considered'by you as .evidence, it is only
argument.

They'll be previewing the law that I will be

charging you and making ‘an argument to persuade you

" to render a verdict on their client's behalf. But,
again, it's important you understand they're not

witnesses, they're not testifying. What they say is

not to be considered by you as evidence.

 Now, our_rules of procedure provide that

because the State has the burden of'proof,‘they.open

in full, then the Defendant makes their argument,

and then_the'Staté will have the right to come‘baCk
and réply ;owény arguménf that was made by the'
Defense. So you will heér frbm the solicitor twice,
the defensé,attorney once;—

All right. So, Mr. Solicitor, if you are
ready, you may begin.

MR. THURMOND: Thank you, Your Honor. May it

1

please the Court.
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vMay"it please ybu, Madam Forelady, and ladies
-and gehtlémen of the jury.

It's been a long‘few days apd y'all have
probably had your fill of lawYers for a while. .But
I ask ydﬁ to listen td me now.

I have listened and watched and watched y'ali
observe - the witnessés; thoughtfully look at the
evidénce, and a number of words come.to mind as I
have partici?ated in this‘trial phis wéek: Sadness;
cruelty,iinhumanity,'uﬁfairness, recklessness,

'senseléss, ménAS:inhumanity to one's fellow'mén,
someone/with a void.of a éonsciehce and |
responsibility, and a.complete:and'total disrespect

" for tﬁe_rule of the law, the rule of law in South
Carolina.

I spent some time thinking aboﬁf
this'precidus child of our community. Y'all'didn;t
know her;>I*dian't'know'her;‘_We've kind of héd to
comé to'know her.through-some'pretty.tragic éventé;-'
And as I think about her laying on fhe ground out
théré in front of Diamond Street, out in the dir£,
with her life truly funning out of her, I think,

what was she thinking? Why me? This isn't fair. I

to get married, I hope to have children. And,
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folks, in-the blink of‘andeye, it's all gone.

A 450-grain projectilé used for hunting large

e

game is fired through her body at close range. I

" hate that we had to show you photographs, but.y'all

' have.kihd‘ofiéeen what we have to do to get every

bit of evidence: in front of yéu. But this ripped
her to pieces-and shg died within minuteé
aftérwards;.died'sepseiessly, hérribly, énd
tragically. And for what? Thatvbullet,'ladies and | "
genflemen, that's malice, it's meanness;lit's evil.

I want to take just a few moments, to talk about

.the law of tﬁis ¢ase, And the law is really not ' .
‘that complicated. Tﬁis man‘hés been Eﬁérged‘with /
' mufder;fwhich ithhé'unlawful, inténﬁioﬁai*killing‘
bof’é.human being with/malice,' it‘isn;t,in'dispﬁte'

. that Ms. =~ is deceased, what is in dispute'is,

;
this defendant's guilt. -

Malice is not a really complicated term. You

don't need a law.degfee to understand it. Ms. Hall -

'probably(said it pretty .succinctly in her opening

statement: Malice is mean, malice is hateful,

malice is‘'evil, malice is firing a shotgun into a

-~

‘crowd of children and not caring who you hit. I

don't know what's worse, specifically targeting

somebody or‘just blésting into a crowd and not

I
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1 o éaring and driving away. But malice is evil, |
f 2 - wwicked, doesn't have to be‘some great plan.. h
3 v - I think‘you're going to hear in thié\casebthere
4 . was some planning. Mr. Williams kind of had a plan;:
5 Itfwaé poorly'conceived and evén'mdre pobriy
6 ; gxecutéd, but he had a,plah to go there. Bﬁt,it can
7 | : develbp ih the blihk of 'an eye. In this case I _ _'\
8 - think it.dévéloped‘considerably quicker than in a
’{9 ' : blinkj I thiﬁkAthere was‘considerable calculatidn, X
10 - considerablé'planning.v ; “
11 . ' :,fhe Jﬁdge is goinqxto instrucfiyouﬁoﬂ a body of
} 12 ‘ - law called transfefred intent. ,And,vagain, that
13 sounds ‘like kind of'év50—cént phrase, but it's just .
14 a doctfine that if'Sqntonio_Williams\ﬁas méiicé
15 i .ﬁowards Taquan Coach who is seated two poéitions.
16 down\ffom his siSter oh>Diamond Streeﬁ and as' the '
17 - car is moving and he's aiming trying to shoot Taquan
18 - -Coach bﬁt'misseS'justAbaréiy, jusﬁ-by a few feét,
19 o aﬁd egecutés. o ’ ‘.ifmhejhad that intent to
20 hurt Taquéh Coach Or‘ahyone else'there, that that
21 malicéfis_traﬁsferééd to the person -who was‘struék
22 ' and the persbn'who died. So kéep those things‘in
. ‘ \
23 + mind.
%@fa You know, theré“gmélwaysvan iﬁférenée.of malice
25 when a deadly weapon is used: And malice éan be
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just the complete outrageous reckless act of firing

a deadly weapon into a groﬁp of pedple, but just

keep thinking mean. That's what this case was, it

was just- plain mean. g

So we've talked a little Bit aboutvmotive. -
Motive is not an element of murder or any crime. We

don't have to prove a motive. And sometimes in a

case like this, we like to introduce motive evidence

because we think it helps explain the inexplicable.
And this child.getting killed like she did is truly

inexplicable under any circumstances. But we have’

talked a little bit about how we got to this point.

This malice and this motive began outside the
Ridgeview ApartmentS“bn January the llth,.ZOiS. The
detectivé_testified that this picture, which was
uplpaded on‘Mr.»Williams' Facebook page,.was taken

the day DonnievBiooks was killed on January the 11lth.

cfime scene pepple were still there. So imagine
that, he's there across ﬁhe st?eet and that fuse has
been lit, that anger, they killed my brother.

»Aﬁd y'all saw all thése posts. And I apologize

for all the-language‘that yﬁall have heard this .

,week; I know most of us do not talk that way. Rest

in piece, I love you forever. Here is Donnie
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Brooks. His nickname is Bad Ass. He's holding a

gold chain that looks like a chain saw blade. And I

suspect he earned his nick@ame.‘ And the photographs

of the people closest to him -and the photographs
that were all posted on4Fa¢ebook theAday of his
death. I think tﬁat is significant. I think that
helps’ybu understand that rage and that 1it fuse
that started that day. |

| Y'éli heard.froh Agent Turner withfSLED who

worked that crime scene, and it's one of those

_situations where evérybody scatters and nobody wants

to cooperate ‘and law enforcement is there to do the
best they can. But Christian_Gordon did come back
on the 21st of February, you know, a little more

thah a -month after Donnie Brooks' murder, and he

~said, I saw Taquan Coach running away, was the only

person. there from the directioh of where the shots
were firéd, I was there and he saw-it.
So that's the evidence in that case that the

police have. That case is still open. Taquan Coach

is a suspect; Taquan Coach is a suspect in the eyes’

.of law enforcement and in the eyes of the streets.

And the streets were going to get‘theif vengeance,

)
ended up here on Diamond Street on the 14th of April
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of 2015.

And yoﬁ_canvsee-from the blood at the top of
this wall that that is where L iR .Was |
struck, sitting two positioﬁs froﬁ her brother,

Taquan. Coach. . I aéked him that question, i said,

‘why in the wqud would anybody want to be shooting

at é l6-year-old girl? He said, they:weren't

shoéting at her. Hé knows who phey wereAshootiné
at. | |

I want ﬁo talk with you a litfle bit about
witnesses‘énd witnesées generaliy, and'theﬁ we'll

kind of cut into this case. 1It's been quite a web,

. and y'all have been most patient as you've been

ushered in and out throughout the week. And we have

plucked evidence from here and evidence from.here to

',get as full a picture as we can for you of what

happened on -that fateful evening.
We brought some witnesses in in orange

jumpsuits. We run 22 weeks of court a year here in

"Aiken and we're all used to it, maybe y'all aren't.

We don't have the luXury'of going.to the local
rotar§ club to SCOOp up some witnésses to come
testify for ﬁs in court, we-kind‘of_take’them how we
find them.

You'd‘probébly be Surprised’to know that
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drive-by shootings don't happen at high noon in
frsnt of nice places. "They are cowardly acts,that
happen late at night in parts of-this'cbunty where
many of you msy have never frequented or even knew
exist.

" But Mr. Harris, Demorris Harris, he goes by
sBope, he was.here, orasgs jumpsuit;,we had Victor
Mersuri‘here in.an oiange or .red jumpsuit,‘Christian
Gordbn here in his 5ﬁmpsuit./ I doﬁ}t try.ts play
dress-up with these guys. i'm not going to put them
inAfronﬁ Qf you in a cardigan and turtlé neck and
hide their tattsos. I waht»youstd'see.them for Qho
they are.':That's what real life is. |

I want y'all to be able to step out of the jury
box and participate in the case inasmuch as tryiné
to put yourself there at the scene and who the
playsrs are. And if you see somebody in'prison.garb
and yoﬁr first iﬁstance is they've been arrested, I

would never believe a word out of their mouth, that

really misunderstands thehconteXt that we try to

show with all of these witnesses.
. Our name of the game here is to corroborate.

We don't ask you to believe one person in a vacuum.

" We don't want to take just one little data point and

‘ask you to belieye it as fact. Our burden of proof
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is proof beyond a reasonable doﬁbt. We welcome that

burden. That's all we do. That's what my office

~

~

grasp ahd the line is here, then it's here, then

it's here, it's just being firmly convinced of the

| guilt of the defendant. And you get firmly

convinced by liétening to the witnesses, by looking

L .

.atlthe_evidence,-by using your God-given common

sense that you don't leave%out in the parking'lot{

It's with you here, ‘it's with you all the time and

-your life experiences.

" You know, I knéw Whén my kids are telling the
truth. Y'all do too. .Y'all know how to size up
peoplé;vobserve their bgdy ianguage, cénsider'why
they might'ha%e-a reason fo lie. oOr do you believe
part of their testimény or some of it or none of it?
And we did_tﬁis exchahge with these folks with -
pending charges.

| And, again, we always like to get it out there
in front of.you. This iS‘neyer-a hide-the-ball
endeaVor with the Solicitor's Office. So we ask
them; what are your pending charges and what promise
has been made? Well, guess what? Théré's tWo'ways

to get this evidence in, and the wily defense lawyer

481
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knows that too. We've got to get the evidence in.
So it's either your case was resolved and you
got: a deal and your testimony has been bought and

paid for or your case has not been resolved yet so

. you're going to . be willing to say or do anything and

everything to achieve a desired effect. We've got

to pick one, you know,.we've_got to get the

‘information to you.

S0 we‘had Mr. Harris, Mr. Jefferson, and

Mr. Davis. They're kind of the key people, the

central piayers‘in this thing. And we really songht

to corroborate everything that any one-of then said.
When they gave us all this 1nformatlon, I donPt
think they knew what the ‘others were saying. Anth
can assure you they’ye never heard of the FBI cell.
phone mapping team,‘which compietely cdrrebotated
where those three guys said they were. on the night
of_the l4th with key geegraphic locations with- key
moments.in.tiﬁe. And I'll get into all that in a
little bit.

| So be loeking'where we have eonght to estahliSh

or corroborate information. We didn't have one

person say it was a black car. Everybody who was

involved, we had them identify that as a Mercedes

‘Navas' car. You know, every location they went, we

482
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1 didn't just aék one person, we confi?ﬁed it'with all
2 - three ofvthem.v EVery place they went, we sought to
3 | add additioﬁal bits 6f information tO'éorrobprate
-4 what they said.
| 5 _ And this is jﬁst a couple of exampleé: Both
6 - , Harris,.Jefferson,,and‘Davis, they séy Mr. Will;ams
7 ~ was with them. They‘sa§,‘we went tbléOO'Philpot
8 'Street to play basketball andiwe were there till
9 ~ about dark and we left because it was getting dark,
10 ana the four‘of us were there and there was a lot of
11- dirt around thé basketball court. -We said, oh, |
12 really? ' .
13 § .So then we .ask them about this andAwe'shOWed‘_
14 . thém these,.State's 7, State's 6 and Sfate's>é.
15 | And, my goodness, ﬁhere's.dirt from around that
16 | basketball court in'évery passénger seating position
17 in the car; éo it's things like that that we are
18 | always seekiﬁg té do.
19 | Like this picture right here. You know,
20 Mf. Jefferson had Mercédes Nayas' cell phone with
21 ‘him that.day; éhe had her iPad sovthey could,
22 essentially, send a text message and it would allow
23 | them to communicate. And he said his cell phone
24 died while they were at the basketbali\courts, but
25 ‘he commﬁnicéted on her phone all day.  And when

483 - o ' 483
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Mr. Harris and Mr. Williams got back from committing

this horrible deed, he was able to .get power to his

phdne. Well, my goodness, they corroborate that.
That's her pink cell phone charger that she told us
about. \

" You know, I hope you looked at the body

language of the State's witnesses, the lay witnesses

‘of Harris, Jefférson, Davis.. Théy didn't want to be

-

hére; they were here pursuant to a subpoena. They
acted scared to bezhere. Ydﬁ heard Invéstigatcr'
Cain tell yoﬁ when Mr{-Harris was driving him
around, hé was like a‘scaréd cat with the jacket up,
the hood‘down,~aﬁd evefy time they'd stop, he'd
hunker~d§wn. \ : _ 4 I' | v

' The streets are tough.  There's all kinds of

pressure not to cooperate. ‘There's all kinds of

'fetribution for being a snitch. There's all kinds

of pressure to fuh, to stay away, to don't come.
forward, to do what's right. Folks} that's the law

of the streets. That's not the law of the land, but

But, you'know, Mr. Jefferson, warrants and all,

he had some courage. He had some courage. He knew

back, something was not right. And he had seen
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Santonio Williams with a shotguﬁ and he had heard a
statement that Santonio Williamé made, that I was
shooting-at the Wolf Pack, and put two and two
"together. | |

And'fﬁat Friday -- you.don’t have to take my
word for it. ‘These are'Mercedeé'.cellfphdne
records. .Investigator Cain sat‘up there,'and evefy
time Mr. Jefferson called'the sheriff's office on
that friday, something is wrong, something is wrong.
I guessed it crossed the line of whatever code ‘is
out there when an innocénﬁ little girl who'had
absolutely nothing to do with this is killéd. He
came forward. He had.a cbnsgienée. This isn't
righ£, I don't know if that's.tpe first time in’his
whole life hé's ever done something right. This
case was absolutely a whodunit until hé-did that.

Anyway, I‘wént té taik W%th you a little bit
about some of the adm;ssions.made by Santohio.
Williams in this case as'wel;,a% some>of the
.decgptibns in the case.

So if we can pull that up!

Admissions by the Defendant. Keep your mouth

closed, wipe the car down with bleach. That's what

Mr.,JeffersQn‘told us.. You know what makes that a-

true statement? Mr. Jefferson says, yeah, I wiped
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the car down with bleach.' It would have been so
easy for him to say, I ignored him, I didn't do it,
and kind of further .distance himself from this

thing. All these gUys-Want té be as far away from

it as possible. But keép-youf.mouth closed, wipe

'the car down with_bleach. Somebody who says that

would have a reason to want Mr. Jefferéon_to keep

his mouth closed, would have a reason to want the
car wiped down.

Have you mentioned my name to the police?

That's what Mercedes Navas said. She don't have a

‘dog in this fight. USC-Aiken student, loaned her

car to her boyfriend, boyfriend loans her car to

Santonio ‘Williams. Have you mentioned my name to

the police? Why,gladiés-and gentlemen, would tﬁat
quéstion,need té be asked? What had he done tha#
requifed aéking the question héve you hentioned my
nameito the police shortly after the murder?
I was shdoting.aﬁ'the Wolf Pack. . That's what
' 1 .
Mr. Jefferson told us. Two dayé after this murder,

he says he's'at.the Thomas Park basketball courts

and he sees Santonio Williams'speaking with some

S/

4other people and overhears him saying that shooting‘

~at the Wolf Pack. T T

Agent Phillip Turner told us about the Wolf
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1 . 4 Pack. And, my goodness, Taquan Coach is in the Wolf
2 ’ Pack. And oh, my goodness, Tyson Co;emaﬁ; whose
3 birthday party it was, is in the Wolf Pack.'vAnd oh,
4 my goodneés, both of them were together there on
5 Diamohd Stfeet_oh the night of April the l4th,‘é015.
6 " Mr. Mercuri, I meant to kill them both, but I
7 miséed the N and shot the bitch. Victor Mércurif
8 : Let;S'talk'about,that for a.moment. 'Thaﬁ'sla brag;,
9 - That's in response to Mr. Williams being teased by
10 people in ﬁis_pod,iteasing him for not being a
11 A better shot, teasing-him for not shooting his
12 intended target. And he's got.tolturnAit.into a}_
13 . bogst, I meant.to shoot both of tpem, I was going.to
14 :shoot both of_them;' | | |
15 | _ And he goes on, Santonio Williams, saying, I
.16‘ was éupposed'to kill the éuy responsibie fof killing
| 17 my'brotherrand obtain a higherlrank'within the gang.
18 Mr. Mercuri. We don't ask you to accept thosé
19 , statements by Mf; Meréuri; again, in é'vacuum, We V
20° ’ seek td corroborate.
21 . You heard from Captain Nick Gaiiam with'the"
22 : detention center. And we talked about the housing
23 - arrangements there. And he showed us the éharts and
24 - n Who‘was.in the pods. And he told you there:waé a-

25 20-day period where Mr. Santonio Williams and

487 | - N - 487
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>~
Mr. Victor Mercuri were on the‘same pod_and a period
of six hours. a day té récreaté for a totél of 120
:ﬁoﬁrs where'they could have been in‘each other's
présence.

Another interesting thing‘that Mr. Mercuri
said, this convefsation iight here, I was supposed
to kill the'guy responsible for killing my brother
‘and get a ﬁigher ran% within the gang. 'ﬁe's got a
specific recollectidn'tﬁat he‘ahd his roommate,
.Mr._POWnall, were both on lockdown that day. And'

even though they're on lockdown,-Mr. Pownall could.

V'get to .the front door. Everybody else out on rec.

Mr-. Santonio Williams is out on rec. And that
conversation is through the der.'

So what did we do? We went back and looked at

- the records. And, my goodness, on May 20th of 2016,

Mr. PoWnéll and Mr. Mercuri have been:written up for
discipline and.they bothriost fheir recréationl
.privileges on May the 20th and would have bdth been
ih that cell while evérybody-eise was out on rec.

So I suggest to you that statement has beeﬁ

corroborated with facts that we know to be true.

Checkmate that king. We got till November.

time just to talk about the grave seriousness of

488
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checkméte that king, we got ¥ill November. Y'all
heard éome testimony this caée was supboséd to be
tried back in November, so everybody is in kind of
hﬁrry up, giddy—up‘mode to get the casé ready for
trial. |

Well, back on October_éan of 201le,
Mr. Santbnio-WiiLiams makes a:call on Terence
Wideman's PIN, nét hié'PIN number. Nick Gallaﬁ
talked.about that, that that's a frequent_tacfic of
inmates in thé detention center tfying to evade
detection, trying to evade investigafbrs from
listening to their Phone célls‘by using someoné
else's PIN. And y'all heafd that first call about
checkmate and trying to find Christian Gordon. |

Two days later, he finds him, October 24th,

52016, again, not using his own identity,. using
‘Terence Wideman's PIN number. And he calls a guy
named Ashton Brighthop, who testified .this morning,

I believe, testified reluctantly, but came in here

and told you the truth.
And'how this works: So you've got layer of

deception, nﬁmber one, calling from the jail on

. Terence Wideman's PIN, cailing Ashton Brighthép;

layer of deception number two, a guy named Mack

Nelson is standing next to Brighthop; Mack Nelson '

489



490

10

~ 11

12

"13

14

15

16

17

18

19
20

21

490

558

then calls Christian.Gérdon, they're on

spéakerphone, thus alloWing Santonio Williams and

490

Christian Gordon to. carry on what they believe to be

a high?level conversation, to use Santonio Williams'
term. | | . |

And y'all heard what they said. I éuppose'we
can pretéﬁd,that this is some kind‘of, you know, a
chess fournament and ﬁhis is chess talk, but that is
nét common sense, that's’not>reality,ﬂand it's not

‘the facts of this case. Everybody heard Christian

Gordon saying, you told me where to look. You heard

Santonio Williams saying, have you been? Have you
been heré? Have you been to the USC-Aiken campus?’
Are‘You»kidding me? To go eradicate a witness in a
criminal trial? Have yéu made sure you looked.at
USC Aiken? -
| Christian Gordon said, vae lbo}ed for him

here,'I've looked for him here. 'Santonio Williams)
kind of gettingvupset, 1if the shoe was on the other
foot,'I‘d be'ﬁéaﬁing the buéhes, I'd be 0u£'alllthe
time, I;d find him. How bad~does Santdnib Wiiliamsv
. riot want Démarius Jefferson to offer his testimony?

How bad did he not want him to testify before

~ this jury? How bad did he want to conceal the truth

of this case from you? Up to killing, that's what
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Christian Gordon said. I saw .Christian Gordoﬁ'
sitting up there. If ﬂe said that, I tend to
believe him. Hurt him, harm him, silence him, get
rid of him, to include killing him, if necessary.
That's what:you‘call consciousness of guilt, £0‘

go to that length to prevent his trial from seeing .

the light of day. Well, folks, it has seen the

~light of day. Christian Gordon came in and

testified. .Demarius Jefferson, thank God didn't ‘get

checkmated, and he was able to participate invthe'
triél.

'iDeception. ‘Tell my lawyef you was. with me.
Santonio Williams trying to secure a false alibi to

Santana Nesbitt, a sergeant in the Marine Corps. I

| don't think she fell for it.. Speaking of hér} there

wés some testimony-that had ﬁo be cofrected:by the
judgé when, I believe, Mr. Bush was asking her about
text messages with Saﬁtonio Williams. And they made
a‘big fuéé about tﬁis UTC time. and how it went'back
five hburs.

And the point'of what they were trying to do
was represent or miérepresent that Santonio Williéms
was sending text messages to Santana Nesbitt at 9:03
and 9:04 on the night of April the l4tﬁ and, |

therefore, couldn't be pulling the trigger on a
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shotgun at the same time. Oops, UTC time, as it had
to be cortected, wastminus féﬁr hours, not minus
five hours. So now these are the facts:. An houf
after Santonio Williamé has slaughtered littie

he's text messaging his girlfriend at

Tell my lawyer you was with-me. So she, this
sergeant in the Marine Corps, was supposed to

contact his attorney and tell a lie, tell a story,

" be an alibi. And she's got some sense. They went

on to some other conversation and then she went back

ahd_said,‘you mean\on the phone with'you?,‘i R
She wasn't buyihg it. Shé wasn't going to draw |
herself in the middle of this. - She Qas noﬁ going to
alibi him. She was not going to tell his attorneys
or this juryvor anybédy eise ﬁhat éhe was with him
when éhe was not. If you hadn't-ane anything
wrong, if you hadn't‘been in the wrong spot, th you
got té askAsomeone:elsé to Séy, tell them you was
_with me? »Deception. |
I've mentioned this alfeady,;using Terence
xWideman's PIN number té circumvent the jail
monitoring system. That's what he would do when he
Eéededrféftaiﬁdgbbﬁt'higﬁiléﬁéiuéfﬁffl “We talked T - 0 T o
about this too, Ashton Brighthop and Mack Nelson to |

~
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send a secret high—level‘messagevto Christian
Gordon.

Mo;e deception: The use of a Facebook alias,
Torez Suava; So whate&er he wantsvto put on
Facébobk, whether it's his phoheinumber or all these
pictures:df‘Donnie Brooks, you';g'not going to find
thém under Santonio’ Williams, the authorities
aren't; it's going to be under thié guy, Torez
Suaya.A He did uéé his middle name.

Deception. Was found hiding in Augusta on
April 28th, 2015, two weeks after the murder. Chuck

Cain said he got that warrant on April 21lst, went to

.the warrant division. They immediately go looking
: . . /

for him. They go look at all the places he is

supposed to be. Nobody finds him. He's holed up in

an apartment in Augusta.
How about this one?: We got this from his phone

call with Ms. Santana Nesbitt. Immediately after

-the murder, he changed his' phone number. Why in the

world would he.want to do that? Because he wanted
to disassociate himself from that number? And.
speaking ofitrying to disassociate himself from his
number, (706) 755—9252,‘guess what, fblks,.that's
his cell number. ' | ’

We first learn from the TLO report that
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Investigator Chuck Céin ran and he told us it's kind
of like a law enforcement search engiﬁe. You can
type in someone's nam; and date of birth énd it
draws information f}om all sources, to include'a
phone number, if‘they can find one. . Ahd very.early
‘on, he wés able to get a phbne number associated
with Santonio Williams. | ' (
Navas' phbne records. ‘Again, this is
Mr. Jeffeféon's girlfriend. Jefferson was gsing her
Aphone; (706) 755-9252 1is in ther phone récords.
That (706) 755-9252 wés identified by Santana
(Nesbitt as tﬁe number that she called him on and he
éalled her onl |
And, again, we probably éould'havé stopped with
"the TLO report. But our entire'theme’ahd‘our eniire,

way of doing business is trying to prove, try to

corroborate,.dOn}t do just{one or two steps, let's

see what we can put together»td,get a credible,

believable concrete §ackage that'said.thét that
numbéf is‘his. And that numger is important.

I hope y'all have seen how hard the Defensé hés_
tried to disassociate themselves from this number

and get as far away from it and run from it as fast

" as they can, that phone number IDeéd by Demarius =~ 7

Jefferson. All right. Now we've got four sources
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IDing it.

- And how about this one, we got into his’

" Facebook page. Investigator Miano was able to get ‘a

search warrant and get into the nonpublic posts and
texts on his Facebook. .He gave out his number 137

times. He represented that number was, in fact,

his, and just today from this witness étandf

confirmed by Christian Goraoh.

Christian Gordon confirmed that 30 minutes
before , . was killed, he called Santonio
Williams; ten minutes before she was killéd,
Santonio Williams célled Christian Gordon;_one
minute afﬁer : was,killed,‘Sahtonio,

called Christian Gordon. I could only imagine
driving through.there, targetracquired,'dne minute
after, mission accomplished.‘

All_right. These are the cell towers in our

:coverage area. - And there's,_I_don't know,IIOO, 120

of them. FBI agept testified that there are three
sectors. So if there are 100 of them, there are 3OQ'
sectors.ahd BOO,dpportunities for Mr. Williams to
not be ﬁsing-the séme tower as_Mr. Demarius
Jefferson at every moment.

Let's go to the next slide, please.

Okay. I want to run back through this with

3
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y'all. This right here is 62% Celeste. That is
where Darian Davis was picked up, that is where.

Mr. Harris and Mr; Jefferson'say.they went to get.
him with Mr. Williams in the car. That's this
sector right here. Mr. Jefferson is using his phone
and Mr. Williams is using his phone. That makes
sénse,‘that corroborates what Mr. Harris and
Mr..Jefferson, and Mr. Davis héve said. They came

and picked mevup, we were all together, corroborated

by the cell phone mapping with the FBI.

They then go down and travel through here --

and this is kind of our.néxt geographic marker..

This is the 200 Philpot Lane. That's where

Mr.. Harris, Mr. Jefferson, and Mr. Davis said ﬁhey

'played'basketball at Mr. Jefferson's grandmother's

house with Santonio Williams. Again, while at this

location, they're'using'their phones, Mr. Jefferson

" a number of times,-Mri Williams a number of times,

utilizing thgthector, both using the same sector,
the three witnesses saying, the four of us were all
plying basketball together. _

And incidentally, that was the court with the

dirt on it, where they got dirt on their shoes,

she kept a very clean car, and there was dirt in all

{
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four‘seating locations in that car;

Next slide; please ;— oh, go back, Sir.

This call here is kind of sad. That's the 8:23
call. 8:23, thét'é the incoﬁing call fromVChristiah
Gordon to Santonio Williams. And it's at ﬁhat_
moment'that there is aftimér; a countdown, I sﬁbmit' .
to you, on_thé life of . -

Next élide.  |
This is avcritical slide too. 495 Brookside,

that's the city basketball courts. Why did they all

go there? 'Becaﬁse it had gotten dark.  There

weren't lights at the”Philpdt-address.' There were

)

lights here. Again, that makes sense. And, again, .

~Mr. Harris, Mr. Jefferson, and.Mr. DaVis, they say

we were all there at those basketball courts with
Santonio Williams, corroborated by the fact that
Mr. Williams' cell phone is utilizing that tower

b . ‘ :
right next to the basketball courts as is

" Mr. Jefferson's. ' They are still together. But look

.at this change right here. At'8:35, Mr. Williams

and Mf. Harris were rolling and they're rollihg
towards Diamond Street. |
Next.slide.
This lbcation.right here is'sighificaht.

That's 710 Seymour Drive.. Mr. Williams' cell phone
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is utilizing'that sector on fhat tower. Well, guess.
what that is? 1It's ﬁhe house that Mr. Harris said
they étopped at. It's the‘house thét Mr. Harris
said, I stayed out ffont,.Santonio Williams went

inside, came back with something, asked mé to pop

the trunk. It's the house that was occupied by

Mr. Williams' sister.

~Nobody in Fhis case saw Demorris Harris show up
at that gas station toting a- shotgun with him. The(
only tﬁihg he and MrJ\Jefferson~ander. Davis were.

toting was a basketball. But at some point between

- the basketball court andeiamond Street, they arm

themselves. :Ahd Mr. Williams armed himself with a

S

shotgun and Mr. Williams got in the back seat of

that black four-door Honda at that point.

Again to corroborate what the other witnesses:

said, Mr. Davis who testified, and clearly did not

want to be here, he really does not have a dog in

this fight, and Mr. Jefferson both say Santonio -

'asked to borrow fhe car.

And isn't it funny that as they're playing
basketball that afternoon -- funny is the wrong

word. Isn't-it peculiar that everything is great

24

25

498

until 8:23 when Santonio Williams gets that call

from Christian Gordon, Donnie Brooks' brother? He

498
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fl 'leaves, there's four guyshplaYing, and it's.

2 Mr. Harris driving the car.

3 o _ | 'Mr.:Harris tells you‘he's'driving the car..

4 Mr. Jeftersonlteils-you Mr. Harris rs driving the '

5 ~car. I wasn't going to let Mr. Williams drive=the

6 " car. Again,- they -all corrcborate each other

7 | o so they plck up thlS shotgun there at 710

8 o Seyﬁour Drlve and are travellng to the incident

9 _locatron. Okay? Th;s next call down here is the
10 _ most critical. And at thi’s poiht,, little [N

11“. E [::] is Quickly running oﬁtfpf the hourglass.

12 \ L 835§_PM,cagein; i shbwed y'all the“chart of all

13 "~ of the toWers in Aiken‘County. There are a bunch of

14 'them. Is that not justtthe worst possihie»luok in

15.  v: the world, of ell.these_towers at 8:57 PM, teh.

ié V‘. minutes-before she's.murdered, that hrs phone is
“17 - .. using seotor two oﬁ_this tower, 1.8'ﬁiles,from 219 -

18- Diamond Street?,'What an extraordimary.coincidence,

19 - folks. | |

20: Next slide, please.

21 Okay. This kind of tells it’ all right here.

22 . 911 call. to Diamona Street. That call}is‘made at
.23 -~ 9:07. 9:07. .Deputy Bruce Turner'told us that : He.
24  was the‘firét on the scene. He responded llterally
‘ 25. | within two or three mlnutesvof that” call One
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minute. Ore minute after th@tv9ll call goes dut,

A

"Santonio Williams, at 9:08, d1s .using this sector one

on this tower. One minute. Guess who he's calling.

Chrisfian'Gordon, DOnnié Erooks‘ brother, Taquan
Céachﬂs nemesis. And then back over here, Mr.
Harris has:driven back over here back to the .
basketball court. |

You know ——>and,:again, it's one of those

’ things.that-defense lawyers are well skilled at

" playing both ways. 1If you say something different

tﬂan you said befdfé,-You're‘a liar; if you.say
exac#lyithe séme'thing you éaid befOré, you're alsd
a liai because nébody~can say thé,saﬁe thing twice.
He's got an' 'initial gap, Mr;vHafrisfdoes, to his

story because he doesn't iﬁitially remember going

back to the basketball courts. He thought he went

'“"to this other.location, but then after he's had time

to think about it} he has a:rockaOlid meﬁorybthét
he. took Darian Davis home witﬁ Mr.lJefferson. And
logically, ﬁhé only way hé could take Darian Davis’
home is if they- had gohe.back to the basketball
courts first.

Next slide, please.

24

25

500

"Again, that's the gas station where everybody

met up that day. I don't think Mr. Harris showed up
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1 "there toting a shotgun with him.

2 | ALl right; Wéfre having technical

3 difficulties, as they say, so I'm éoing to»use'the
4 . smaller one. _ |

5 o ‘Okay. Now, tﬁey ail Say, Mr. qurié‘

6 ‘Mr. Jefferéon, Mr. Davis, they tcook Darian Davis

7 home first with Mr. Williams in the car with them. '
8 ) All right? There is Darian Davis' address. And

9 there are several calls from Jefferson's phone and 
10 . -sevefal calls from WilliémS'Aphone utilizing the

11 - same tower. Logic tells you they are ail stiil

12 together at that point. It corroborates what

13 . Mr. Harfis says,and}whét Mr. Jefferson says and .

14 " Mr. Davis says: We were éli back to@etﬁer at that
15 -point, we ieft the basketball court tégéther. |

16 | From there,:théy go to Chalet North, Jasmine
17 o Allison's house;. That‘is where boih Mr. Jeffersoﬁ
18 - apd Mr. Harris tell you that they saw Mr. Santonio
19 ' Williams with a shotgun and thét hé tried --

- 20 . Mr. Jefferson said it“was kind of wrapped: up wifh a
21 " towel at bne point, they tried to stash it,'they
22 tried to leave it tﬁere, ahd that Jasmine Allison
23 was having none of if. And that is when Mr. Harris
- 24 ‘ aﬁd Jefferson leave Mr. Williams. |

25 - ; And how do we know that; folks?' Becausé'at

501 - | | | 501
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1 ' | 10:53 PM, Mr.'Jefférson is ﬁp_ﬁere and at 10:54'PM,

2 . 'r,. Mr. Williams is down here. Their cell phones are

3 utiliéing sectors of.différént towers. The logic :

4 . will téll yoﬁ ié they couldn't possibly be together
-5 at that point and it cdrroborates that.they split

6 vup.. It corroborates that Mf. Jeffersoh and

7 . Mr. Harris Weﬁt té Cheryll Grubbs' houséi That was
'8 " the iady'who testifiéd this morning who was probably

9 N . -still using méthadone and Xanax and‘tfying td téll ,
10 ‘us what.she recalled. ‘I'would eﬁcourage you to.

11 | jﬁdgevher testimony Veiy harshly.

12 . And let me say.this.aboﬁt Mr. Kahlo Calhoun: I
13 . should haverhéd a slide uﬁderrmyjcategory of

14' deception,fbr him'as well. If you believe wﬁat he
15 . '._Came up here and said, he waited some 600 days with
16 really import?nt”exculpatbfy information relatiné to
17 a family member of his-and, by the way, didn't come
18 forwafd and_sﬁare it until the day after Demo;;is
19 .Hérris was fo tes£ify.

'20 . That is extraofdinarily suspicious. ‘That gets
‘21 ' ‘put in thé éategory éf.deqeption, it gets put in the
22 ' category'of chéckmate, itAgéts'pﬁt in the category
23 of iantics gbing oﬁ outéide‘of a courtroom when we're
24 ":ﬁuéifvﬁgﬁffhg‘tB"ti§“EH€_E§§é“ﬁéié“énd'BéVEWEHE~”“ -
25“ | evidence aﬁd testimony come from the witness stand

502 . { - | 502
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and héVe a jury of 12 citizens sit in judgmeﬁt of
somebody, noﬁ that kind of stuff.

Wé put this tape in and then we had to -- gof a
little messy there at the end. Wé had to call_the~
ATF in to correct his testimon?»that Mr; Calhoun
said.he was in the Community‘neighborhéod group
called'Boss_and that his little brother, Little Red,
Little Santénio Williams, was alsq a member:of Boss.
Matt Morlan had to come in and fix that.

" And then, I don't know if y3allcﬁeard it, it

was the last thing we played, a tape that we put in

~after Mr. Calhoun came up and told the story he

wanted to teil you. And it was é‘stdry that, oh, by
the way,'Mr. Harfié was, in facﬁ, the shooter almost
two years after the'faét in’the middle of a trial.
.. So we played another tape from Santonio

Williams from the jﬁil and it says this, pardon my
language: Bope should Goddamn go home soon. This
shit éoing-to be dropped in the prelimihary bepausé'
he really even aip"t in the shit. The only reason
they got him’was because DMob brought his naﬁe up.
That's what Séntonio Williams had to say about the
complic%ty of Demorris Harris. Thét;s what you need
to believe.f Believe that ffom the'defendant's

mouth. : -

N
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1 I am just about to git down. Y'all have seen a ,
2 number of these phbtos._ This was, of course, the
3 basketball court. And we showed you on thé graph
4  where thaf was and all these'guys said; yeah, we
5 -were‘there, we wére there. They all‘corrobpratedb
6 ' each othér; " They all said they'Went to this
7 -location and that's where they dropped off the.
8 shotgun: and that's where théy ieft Santonio.
9 Williams, and that's all corroboréted by the cell |
10 phone mapping.
11 Again, whén thesé guys givé theirAétories and
12 “with very‘few distinctions, the statements thaf they
13. . gave énd that they testified to, they-largely_
14 "corroborated‘each other.h I mean, seriouSly,'for-
15 | guys whose day doesn't seem to start till about 2:00
16 every aftefnoon and dQﬁ't do much, they prétty,much
17 toldvit like it was. Their'§tories;vwith very fgw
18 iexceptions, were'overlays of each other. And then
19 ‘ when you add that to if,,félks, tﬁat's_proof beyond
20 a feaéonable dopbt.' Tﬁaf{sVabsolute.proofvbeyond a
‘reésonable doubt. | | 'f
22 I'm gettingfready to sit down‘and I don't know
23 if I'm going to ha&e an oppo?tﬁnity or not to speak
04 < S TTTTTESTYOU agaif T Y'All aré getfing ready to get T T TTTTeT o
25 Defense Lawyer 101, if you will. Tﬁey're going to -
504 504
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1 ~call all of our witnesses liars, they're going to
2 : take a big old bucket of mud and dump it all over
3, .the exhibite, they're g01ng to impugn Investigator
4 | Chuck Cain with his 25 years .experience and‘all the
5 | : things he diq wrong and all the mistakes he made.
6 That's just part of it. I encourage you to listen
7 | to what you've,heard from the witness stand, to look
~ 8- .. at the evidence, but nse.yeur.God—given common -
9 sense, "We know what happened here,‘folks. ‘We know
- 10 ' what’happened. ' Lo -
11 | ~ This family ——.that's Ms. Beverly Coach. She's
»i2 : been'eitting here all week.‘ She's been waiting
13 almost twe years for this moment. She's been
14 waiting for justice} Held that man responsibie,
15 . hold him aceountable, tell him what he:did was wrong/
vi6 o ‘to this child, to.this family, and bring us a guilty
-17 .\ verdict. Thank you. ‘. |
18 THE‘COURT: All right. ' Defense?
19 - MR. MCCARLEY: Thank you very much, Your Honor.
20 .._“ I think the main difference between what the
21 go&ernment is asking you to do and what the actual
22 ievidence is, is they're asking you to believe'bits
23 and pieces} ‘They‘re asking ybu'to believe all ef
24 it,- everythlng they said, but that s not what came
25 .« from this: w1tness stand " And. I m not asklng you to

\
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believe anything that came from that witness stand

because evefything that came from that witness stand

- had a plus and a minus. Almost everything that went

upithere waé a coin. It had a head and it had a
tail. |

The most serious evidence in this caée is
Demorris Bope Harris, says he was the driver of the
vehicle, told y;all that; séid that my client was in

the back seat, saw a barrel of a shotgun go out.the

.. window. That's Whét he told'y'all.r That's what he

waited a year -- almost a year, almost a year to

\

tell invéstigators. And he waited until he had a
kidnapping charge, completely‘unrelated'kidnapping

charge;

A

And they want you to believe him, but they

)

don't want you to believe Kahlo Calhoun, whd waited

600 days.  So I guess the difference between 330

~with a kidnapping charge and 600 days when they

don't have any leverage on him is the whole
diff@rencé. That's what they want-you to hang.your

hat on. That's what they want yoﬁ to go back in

that jury room and hang, your hat .on. ‘ o

“They also want you to hang it from a cell phone

the worst luck in the word, worst possible luck in
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the world was:that your cell phone was in a vector.
The wérst possible luck in the(world.was that littlé
girl. That's the worst possible luck in the world,
not your ce%l»phone being iﬁ a vector._. |
A Solicitorﬂs Office said thatimy client or me
ran from the cell phone. That‘é not corregt'at all.
I asked Christian Gordon, you called him,_yoﬁ.called
him, ybu called. him eight'more times, you called him

three times. They talked on the phone. 1It's very

. clear that. they're friends. Nobody -- I haven't

said y'all are friends. I'm-not asking you to
believe Christian Gordon. I'm telling you, you

can't believe any of them.- And. that is reasonable

"doubt from that stand.

The cell phone expert. I can't help thinking
about my gréndmothet telling me you can't pﬁt
lipstick on a pig. That's a smart man who works for -

the FBI for a reason and does this.  It's not GPS.

~It's not GPS, it's just not. If it was, he would

‘have said it. If they had evidence beyond a

feasonablezdbub%, they wouid have absolﬁtely found
it, I trust that."

And I éérsonally disagree with the fact that I
/wéuld impugn Chﬁck Cain, Investigator Chuck Cain,

for who I have a lot of respect, if not the utmost.
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If theré was evidence beyond a reasonable doubt in

- this case, they would have found it. They would

have found. it with the ATF, the FBI, South Cardélina

Law Enforcement Division, SLED, Aiken County

Sheriff's Office, North Augusta Departmenﬁ of Public

Safety, the Solicitor's Office. Y'all have seen
these people. Y'all have seen them take the stand.
- The people who investigete,.these‘a;e smart, .

good people doing everything tﬁey can, but it's just

not there. And.when it's just not there, you ean;t

- make it up. And I'm not telling you they're making

1anything»up, but they've shown you what's there.

You know what's there? Dirt in the floorboard’

of a car, a guy's friend getting killed. What's

;this evidence of? I mean, being kids? What's this-

evidence of? My friend got killed and I'm sad and I
posted it on Facebook. Heaven forbid a friend of

mine gets killed and I post about it on Facebook.

_He didn't say anything malicious in there. He uses

some awful language that makes me cringe. That
doesn't proveAanything.

Solicitor's Office told you that it was never a

. hide-the-ball endeavor. Then why donft they record

everything? Just give me some audio, give me some

video. 1It's amazing how you hold people's feet to
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the fire when therefs,video out there, isn't it?

And I'm not asking yoﬁ to believe them.. I'm just
telliﬁg you the difference -- telling you, trying to
.show'you’from the'witnéss stand the difference,
something is video—recorded,‘somefhing is

audio-recorded, you can't argue about it because you

'pop-a video in and you play it.

TN

The Solicitor's Office doesn't want to hide the
ball? Why didn't they call Cheryll Grubbs who
they've known-said where it was .and call a spade a

spade and say, hey, you said this and that, but you

were on methadone or Xanax? That's taking them like.

ybu seé_thém because Chuck Cain wentlahd,talked to
her. -Chuck Cain gbes and t@lké tb éverybody,»and
that's a fact. Why didn't they call Kahlo Calhoun
and discredit him?j They don't take them liké they
see-them, they pick thém and choose them.
Solicitof's Office told you that'Victér
Mércuri, the'gentleman tﬁat was in the cell block
and said that Santoniq said those things,
corroborated testimqn?, corroborated other people's
testimony. You know he was the only person, only
person who said that ahyone was trying to hurt that
little girl? Y'all have been hearing about this fdr

two days, two days, and he's the only one who said
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anybody wanted to hurt that little girl.

The Solicitor's Office is arguing something

\

510

called transferred intent. If he was trying to hurt

the little girl, no need to transfer any intent.

And I'm not asking you to believe him, I'm just

- telling you what he said. -

Thé.Solicitor's Office just asked you to
believe Santonio Williams, that Demorris Harris is
.innocentfdf a chargé-they;vé.got him charged wifh,
said words out of his mouth, you‘shbuld believe.
Bope éhoﬁld be going'home, bﬁt you .can't beliéﬁe the
.wor&s out of Bope“é.moufh because Bope coptrédicﬁed
'himself; Was I the driver or was-I,the shooter?

The night afterwards, he told somebody hegwés\thé

.. shooter. A year later with a kidnapping charge,

Walking that fine line between helping himself and
getting charged with murder, pe_says what he,séid;
One of the most interesting things_about
Demorris Hagris"testimony, Bope, is that he said .

- after this happened, I éot away from those peoplé;
if I saw_them, I'd go the‘other way. Thén the phone
numbe; hé posted on Facebopk called Démarius.
Jefferson 55'£imes.

‘__“_giﬁaff'épéldgiié"Bﬁ_Mfmeﬁéh'é‘béHaIf_Eﬁéf‘Hé‘

had. to stand up here and read those‘55‘célls out,

510
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but that's just 55 times that he made an -

inconsistent statement. I'm not calling him -- you .

want to call it a'pretty little Word, inconsistent
statement .or lie. There are inconsistentf
statements, people do’forget things, don't-they?

~

Demarius Jefferson forgot Demorrls Harris was in the,

car, went and talked to Chuck Caln, sat down on a

vided, never mentloned it. People forget thlngs

_Does the goed Samaritan that the Solicitor's

Office just painted Demarius Jefferson to be?_ We

didn't have a break in the case till he called. And

then he omitted the truth, told me he was either
drunk; didn't‘remember, or not under oath. But they
want you to believe him. Tney want you to believe

him only on the p01nts they want you to believe hlm

‘on because you 've got to take all the rest and throw .

it out. 1It's not correct. You've got to take it

‘all together. You've got to consider everything.

And i know it's a lot. And I know it's a lot

because it's a lot for me. 'I can barely keep it

_stfaight.

In the very beginning,>I discussed the fact

- that the Solicitor's Office was absolutely and
‘ICQmpletely able to prOVetthere was a tragedy,

. absolutely fact. And I told you that they would not
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1 be able to prove the identity of who is responsible
2 - for that'tragedy. ~And they're not able to prove
-3 ' that because of the twe pillars of the Ameriean
4_ ' " criminal justice system, the presumption of
5 _ ‘innocence.and reasonable doubﬁ.
6 _ : _In‘their opening,'they said‘reasonable.doubt
7 was a mirage. Judge is not,going-to teil you abOut
8 mirages in a eouple mindtes,.but he;s going to:tell
9 you about reasenable doubt. And, ladies ahd
.10" o gentlemen, if you want to'know,for a fact it's not a
11 : mirage, if came end it set‘here and it talked to
12 : ycﬁ.
13 -., o The twolbese definitions we.havefin law of
14 ' reaednabie doubt.are firmly convinced. Are you
15 . firmly eonVinced‘of a fact? If you're firmly
16 . convinced of a fact, then you believe that fact
17 | beyond e.reasonable_doubt. The other definition ie
18.2 ~a reasonablejdoubt_is oneithat would cause someone
19~ .- to.hesitate to act. On the infermation of who took
20 - . that Sfand,'are'you going to aet? |
21 Who ﬁhat took that‘stand are‘you firmly
22 convinced of?l Are you firmly con&inced that
23 - Santonio had his phone? Demarius Jefferson didn't
424 - ‘“HéﬁeﬂﬁféT"he"ﬁéd"Mefeedes'NéVés'f"Aﬁd'bembifis ' S
25 _ Hafris didn't haVe‘his, he had his auntie's, or. .

512 - | | | 512
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didn;t_have one.

The presumption’of innocence; another thing
that's not a mirége. 'It's a very real —F.Very, ver§
real thing and we all walk around with it all -day
eVefy day as American citizens( thahk_God. And

nobodyncan take that away besides the jury. Okay?

Not the full weight of the .government brought to

bear on‘somedne can.thaﬁfbe taken aWay because y‘all‘
are - the fiﬁal judées’df that, absolutely and
éoﬁpletely. Y'all are the only ones who can do
that. And it's a . very, very serious and very, Very
spécial oath and ¢harge thét'y'all are now |
responsible for.

‘A’When I'm done and if the,Solicitor’s Office
says_ényﬁhing after thati the.Judge ié going to do

what's called charge you on the law. He's going to

give you the law to which you apply the facts that

you learn from that witness stand. . And he's going
to talk to you a little'bit about direct and
circumstantial'e&idencé.

The law makes no distinctidn betweeh the weight
or vaiue to be given to . either difect or |

circumstantial evidence; however, to the extent the

‘State relies on circumstantial evidence, all of the

circumstances must be consistent with each other and - ,

913
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when~taken together point conclusively to the guilt

of the accused beyond a reasonable doubt.

- If these circumstances merely portray the
defendant's behavior as suspicious, the proof'has
failed. That's circuméténtial evidence. You know
what the only direct évidence in this case is?
Demorris Hérris, who the day gfterwards told
somebody he was>tﬁe shooter. -

I'm going té ask you to ao the exact same thing

the solicitor asked you to do. and take your common ’

_ sense back there, but also take an understandinquf‘

the law as the Judge gives it to you about what

reasonable doubt is, about what the presumption of

innocence is, about what it means to be able to

‘remain silent.

Santoniq and I, being his lawyer, dén't have to
pfové-anyfhing." You canft prove a negétive.
Obviously y'all know what I do for a livihg, And I
love to'talk;'so.I”want to'get up and I Qant j—‘you
know, you want to just say thiﬁgs and pro%e things.
But he doesﬁ;t have to prove énything, that's the
law. |

They've got to prove it beyond a reasonable

doubt, and they haven't. Because all of the

reasonable doubt that was in the witness chair --
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I'm not asking you to,belieVe one thing, two‘thihgs,:
three things, four things. I'm asking yoﬁ to take

it ail togéther,-because thét'é the law. ‘You'can't
pick. It's okay to be sad about ‘it, to be mad abdut_
it. It's a tragedy, absolutely a tragedy. But it's

not okay and it's not\légal.to convict the wrong

Y

"person of it.

THE CQURT: Anything else from the State?
'MR. THURMOND: No, Your Honor.

THE COURT: All right. Well, folks, I'm
gettiné reédy to charée you on the léw, prdbably'
take me about 15 or 20 ﬁinutes.' We've been at it a
while. Dges anyohe.need fo uée the restropmé

No? Okay. Well, iltold you several'times
throughout the trial that YOu have.ceftain duties, i

have certain duties. As the trial judge, it was my

responsibility to preside over the trial of the.

case. I also have the duty to rule on things like

_admissibility of evidence during the trial.

And I want to remind you, you're only to

ol
consider the evidence that was presented to you in

‘this courtroom. That takes the form of testimony

from witnesses that you heard from the witness
stand, any exhibits that were made part of the

record/ and any stipulations that.we had_of-counéel.
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Now, I also have the additional duty to charge

you on the law that applies to this kind of case.

It's your‘duty-asvjurors to accept this law 'and

-apply the law as I now state it to you. If you

think YOu have some idea of what the law is or what

‘the law ought to be and it does not agree with what

I tell you the law is, you must forget that ideé,

‘because you have sworn”to accept the law and apply

the law exactly as I state it to you.

You are the judges of the -facts. You_are the

sole judges of the facts. I, as the trial judge,

cannot state, comment, or make any statément to the.

jury about the facts in the case. You, the jury,

are the sole judges of the facts and you should not

.infer from anything that I said during the progress

of the trial in ruling on admissibility of evidence

or otherwise or'anything that I now state that I

have'any opinion about the facts in this case. The

‘law does not allow me to«have‘ap opiﬁioh abdut‘the

facts of the case; that is solely a matter for you,
the jury, to determine. -
As‘jurbrs, it is your duty to determine the

effect, the valué, the weight, and the truth of the

© evidence that was presented during this trial. I

want tolremind\you some of the things are new and

584
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1 some thinés.I tqid you before. And I want.to remind
2 .~ - .you, because I've already told yéu this, the fact
3 . that the Defendant was afrested, chargéd aﬁd
 4 indicted ‘in this case is not evidence in the casé,

5 it cannot be considered by you as .evidence of'gﬁilf
6. in this case, nor'doeé it p?esent any presumption or
7 ’ inferehcé of guiitT

g The indictment is simply the formal wriften
9 | nofice'that coﬁtains-the charges méde;against thé o
10 | deféndant. It's the formal ddéﬁﬁenﬁ bvahich‘this
11 o cése.is brought into the court. Again, the |
12' indictme?t in this case alleged the following

- 13 offense against the defendant: ﬁndictment A
14 : 2016-GS-02-274 charged tﬁe deféndant with murdef.
15 ~ The defehdant?pledbnot,guilty to that indictment and
16 o that:plea puts the burden gn the State to'prOVe the
17 defendant guilty’beyoﬁd.a reasonable doubt.
18 I tell yéu that the -- é person that is charged -
-19 withvcommftting a criminéi offense,in South Carolina
20  isvne§er required to prove himself innocent.. This
21 _ is an important rule of law in this country, that
22 'thé defendant in a criminal trial wili dlways be
23 presuméd'to be innocent of the crime for which he is
24 . iﬁdictéd unless and untii his guilt has beén pfpvén
25 jby-evidence satisfying you of that guilt beyond'é
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reasonable doubt;

This presumption of,évidence-{sic] is not a
mere legal theory;.this is not just some legal .
phrése, this is a substantial constitutional right
to which every deféndant'is entitied. This

presumption of innocence accompanies the defendant

from the time he is charged, throughout the trial,

unless and until you reach a verdict of guilt based

ﬁan'thé evidence_satisfying.ybu’Qf that guilt

beyond’a'reasonable doubt.

/.

Again,- you've heard this phrase.. The State has

-the burden of proving the defendant guilty beyond a

reasonable doubt.A-And I told you at the beginning
of the trial some of you may have served as a juror

in a civil case where you were told that it was only

' _necessary to prove that a fact is more likely true

20

21
22

23

25

518

than not true;‘Suchfas by a gfeatgr weight or
prepOnderénce of the evidence.

But in criminal céées, the State's proof must
be more'powerful thaﬁ that. It must be beyond a
reasonable doubt. . Proof beyond a reasonable déubt
is proof thaﬁ leaves you firmiy'convinced of thé:

defendant's guilt. Reasonable doubt has also been’

defined as the kind of doubt that would cause a

reasonable person to hesitate to act.

g | o 518
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1 Thére's very few things in this world that we
2 ‘ know with absolufe éertainty. And in criminal
3 - cases, the law does not require proof that overcomes
4 every possible doubt. If, based on your.
5 _consideration of the evidencé; you are firmly
6 .- convinced thé defendant is guilty of the crime
7 | charged, then you must find the defeﬁaant guilty.‘
8v If, on the othér hand, you thinkvthefe is a real
9 ;possibility:thé defendant is nét‘guilty, then you
10 ‘must give thé defendant tﬁe penefit of the doubt and
11 find him not quilty. /
12 -+ Now, dufing a'ﬁriai, generally speaking, theré
13 are two ty?es-of evidence that is‘présented.
14° Thére's direct evidence and there’s_circumstantial
15 _evidence. Direct evidence directly proves the
16 exiétence of a fact and it.does not require.
17 deductiqn. Circumétanﬁial evideﬁce is'a'proof of-a
18 ' chain of facts‘ahd circumstances that indicate the
19 existence'of a fact. Crimes can be proven by
20 circumsfantial‘évidence. |
21 | Thé‘law makes no diétinction between the weight
22 or féiue to be given either direct or circumstantial
23 . evidence; hoWever, to the_extent tﬁat the Statei
24 relies on circumsfantial'evidence, all of the

25  circumstances must be consistent with each other .

519 I | 519
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‘the credibility of witnesses who testify in this

" "believe a part of the testimony of a witness and

520

588

P

and, when taken together, point conclusively to the
guilt of the accused beyond a reasonable doubt. If
'these_circpmstances merely pbrtray the defendgnt's
behavior as suspicioush the proof has failed.

The State has a burden of proving the defendant

ATl

- guilty beyond a reasonable doubt and this burden

,fests with the State regardleés of whether the State
'relieé‘onAdireét evidenCe, Eifcumstantial‘evidencé,
or some combination of the two;-:I’ll aléovremind
you that the-statemenks made-by_the attofnéys in
fhiS‘case are not evidence. |

Now, as jurors, you must necessarily determine

' J
~ case. Credibility simply means believability. It's

your duty as jurors to aﬁalyze and to evaiuate the
eﬁidence-and determine which evidence convinces you
.0of its truth.

In determining the believability bf witnesses

who testified in this case, you may believe one

"~ witness over several witnesses or several witnesses

over one witness; you may believe the testimony of a
witness in its entirety or you can reject the

testimony of a witness in its entirety; you may

reject the remaining part of the testimony of that

520
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same witness. If you reject part, you may still

accept the remainder of a witness' testimony.

You may consider whether any witness has
exhibiﬁed.to you any interest, bias, prejudice, or
any other motive in'this'case. You méy_consider the
aépeérance and.demeano: of a.witness while on thé:
witness stand. You'are’no£ bound to decide the case
baéed on the number of_witnesses a side produces.

Now; I ihstruct*you'tﬁat fhg-testimon§ of a
witness may be diséredited or iﬁpeachéd by showing

that a witness has been convicted of a crime. Prior

‘conviction does not render a witness incompetent to

testify or necessarily indicate that the witness is

not reliable. Such ¢onVic;ion ié mekei&-a '
'cirCumspahce whiph‘you may considér_in defermining
*the.credibility Of a witness. 1It's for you to
vdetermine Ehe weight, if any, to be'given to any

prior conviction as impeachment in determining

credibility.

a ‘You haQe aiso heqrd'évidencevthat some
witnesses may haYe made,statements“outside of court’
prior to testifying that afe inconsistéent with the-
testimony that the§ géve at trial this week{- Thé )

evidence of a prior statement may only be considered.
, , _ ) p

by you, the jury, to impeach or discredit .the’

521,
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witness. It may not be considered by you as .
competent evidence of the fact to which the former

statements relate nor may it be used to establish

- the existence of a fact in dispute.

I also talked to you about expert witnesSes andA
told you that we don't ordinarily let witnessés
testify about their opinion about evidence. We do
make aﬁ‘exceﬁtioﬁ fot expert witnesses, and . those

are people who are experts because of education, . -

experience, specialized training in some field.

-They can give their opinion and they can state their

reasons for their opinion.
.You can give an expert's testimony as much or

as little weight as you>think it deserves. If you
: .

~don't think it's based on suffiqient education or

experience or you conclude the expert's opinions are

not sound' or that they're outweighed By other:

revidence, you may disregard the opinion.entirely,f.

In other words}vyou are not compelléd to

blindly accept an expert's bpinionQ You have the

right to consider the testimony in light of all of
the circumstances and give it such weight, if any,

as you think it is entitled to.

25

522

Now, in order to establish criminal liability, |

criminal intent is .required. For example, the
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méntél state required to be proven by the State forl
a particﬁiar érime might befpufpose, intent,
knowledge, recklessness or criminal hegl}gence.
Criminal inténf must be provenvby the State beyond a
reésonableldoubt. Crimiﬁai intent is‘always a -’
matter that must be determihed‘by the jury from the
circumstances sur;ounding’the'situatioh. |
There's n@'way'to prove intent to a

mathematical cértainty. Theré's no way medical

~science can dissect a person's brain and determine

what the person had in mind, so the law says that
criminal intent may.be .inferred from the

circumstances shown to have existed. ‘This is how

‘YOu'make a determination of whether or not the

- element requiring intent was present.

Ay

It's ndt necessary to establish intent by

‘direct and positive evidehce, but intent may be

established by inference in the same way as any

other fact,’by taking into consideiation the acts - of

the parties and all of. the facts and circumstances

of the casé. Criminal intent is a mental state, a
consciousverngdoing.‘ It's up to you to determine
what the defendant intended to do based on the
cifcumstances_shown to have.existed{

Criminal intent can arise from action or

523
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1 ; 'failure to act. It may also arise from negligence,
2 - - recklessness, or an indifference tc duty or
3 - consequences that are considered by the laW to‘beg
4 " the equivalent of criminal intent.
5 ) Now, as I told YOu, the defemdant was charged
6. with'murder._ In order to prove murder, the State
7 must prove beYond aireasonable.doubt‘that the |
8 i " defendant killed another perscn with maiice
9 . aforethought. .Malice is hatred, i11-will or
10 B “hostility towards ahother perSon. It is tﬁe
11 '« intentional doingfof-a wrongful act without just
12 . cause or excuse.and with an intent to inflict an.
13 -injury or-underﬁother circumstances that the law
14 . will infer an‘evii intent.
15 co Malice afofethought does nct-recﬁire that,

16 malice exist for any particular time before tﬁe act
17 is committed, but malice must exist in the mind cf
- 18 - the defendant just before and at the time the act is
19 committed. Therefore, there.must beia combination

20 of the previous;eviliintent and the act.

21 | "Malice aforethought may be expressed or

22 . inferred. The terms expressed or:inferred do not

23 - mean different\kinds of malice, but merely the
’"24‘“*"‘““mgﬁﬁéi"iﬁ'Which"méIiEe“m§§;Be"éhbwhvtowekist; that

25 is, either~by direct evidence or by inference from

524 S - - 524
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the facts_and’circumstances which are proVed;

Expressed malice ie sthn when a person speaks
words which-express hatred or ill-will for another
or when the person prepared beforehand to do the ect
whicH was later accoﬁplished. For example, lying in
wait for a persQn or any other acts ef preparatien.
going to show that’ the deed éas within the -
defendant;s mind would be expressed malice.

'Maliee may be inferred from conduct shewing‘a
totel disregardffor human life. 'If_factS‘are proved
beyond a reasdnabie doubt sufficient to reise an
inference.of.malice to yeur‘satisfaction,’this
inference would simply be ae evidentiary fact to be
consideﬁed by you along with the other evidence in
the case and you may give-it the weight'you_decide'
it shoUld receive. )

If the.defendant with malice aforethought

attempts to kill another person, but by mistake

injures or kills a different person, - the deéfendant

_still has the intent to kill. The intent to kill is

merely'transferred from the original perSOn.the
defendant attempted to kill to the actual person-
killed or injured. The defendant would be guilty of
murder just as if the attempt had reeulted‘in the

death of ‘the perth the defendant'attempted to kill.
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Now, in determining your verdict of guilty or
" not guilty, you are not to qoﬁsider any possible
penalty for any particular’ crime. The punishment -
for a crime.is a matter for me to determine and
should never be considered by yéﬁ in any way
whatsoever_iﬁ arriviﬁg at a verdict bf guilty or not
-}guiity."Your verdict muéf be unanimous, that means
all 12 of you have to agree. .
_Now, ﬁhere are two possible verdicts in this
case. And thére‘S'no sign}ficahce in the fact that
I givé them to you in ény particular ordef, I jusf
havé to giVe one fifst.. And in this case, there are
£wo possible verdicts} guilty of murder‘or not
guilty of murder. B
Now, Madam Foréman, this is the indictment.
’.foufll see on heré, there's a red‘stamp ﬁp there
where they got the true bill from the gréhd‘jury
with the date on it. And down on this bottom part
right here;'it saysvverdicﬁ., That's where you write.
the verdict, either guilty or hot gﬁilty. Once the
jury has reached a unanimous verdic£,,ydu write'that
in, write your name, date it, and let the bailiff
kndw you've reached a verdict.
- NEWT“TTﬁ”§6iE§‘?6”ééﬁE*ybﬁ EéEEZ'fEOhTt'begin”' -

ydur deliberations just yet. I have to give the
v
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lawyers an opportunity to me -know if I misspoke in
any way and then we get the evidence together.' And

as soon as I send the evidence back, along with the

indictment, the bailiff will- tell you‘the Judge_éays

it's okay to begin your deliberations. But don't

‘begin just yet until I send the evidence back along

with the word from the bailiff. Okay? This just
takes a few minutes. Thank you for your patiénce.
(The jury exits the courtroom at 3:51 PM.S

THE COURT: - All right. Well, I did leave out

© one very importént thing. I did not charge them --

although I told them a number of times that they are

not to hold it against the defendant for not

 testifying. I don't know how it got past all of .us,

- but it did. So I need to recharge them on that.

Did anybody else pick up on. anything?

MS. HALL: Nothing from.the.State, Your anor.

MR. MCCARLEY: The DefeﬁSe did not.

THE COURT: Db’y'ail'cére_if‘l send the jury
chafges back once we get that added in to the jury
while they're deliberating? |

MR. THURMOND: ‘We don't havé-an objection to
that.

MR, MCCARLEY: I apologize. I was talking to

co-counsel.
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THE COURT: Are you all right wifh me sending
the jury cﬁarges_back with the jury once we'get it
corrected?

MR. MCCARLEY: Yes, sir.

THE COURT: You're okay with that?

MR. MCCARLEY: Absolutely.

THE COURT: Okay. Bring the jury back in.

(The jury enters the courtfoom at 3:54 PM.) .

. THE CQURT: Well, folks, I gof,just a little
egg on my. face bebause I called.this one on myself.

\ .

But I forgot to charge you one,véry,importaht thing,

although I did mention this to yéu durihg theiﬁrial
and at the beginning.ofﬂthe trial, and that is that
tﬁe defendant\—— ébout the defendant not testifying;.

And I t&ld you and I ihstruct_you and I want to .
emphasize, the fact thatvthé defendant did not
testify is not a féépbr to be éonsiéered by you>iﬁ.
any way in.you: deliberation and in your

consideration on the question of the guilt or °

" .innocence of the defendant. It must not be

~considered by you in your deliberations. ~

considered'by you in any manner whatsoever. A )
defendant has a constitutional right to remain -

silent, and_the assertion of this right must not be

I repeat, under your oath, you are to draw no
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-conclusions whatsoever from the fact that the

‘defendant in this case did not testify. The fact’

that this defendant did not_testify should not even

be discussed,in the jury room. The burden of proof,

~as I stated to you, is on the State. The defendant

is n&t_reguired to prove his innocence. The burden
! t ) ’ ‘

of proof remains on the State to prove guilt beyond

a.reasonablé'doubt. All right?

Now I'm going to send you back. Everything

will be fine on that, but I have to get that

evidence together. . I'm going to send a copy of the .

jury chéfges back to you. These, again,.are,not”

evidence. You're fakiné-ﬁhem back-simply aS-én aid
to refei to. Donft spend any particulé; time
concentfating on one part;té fhe exclusion of the
other. | | | ,

If you need me to explain anything to you about

them, you let me‘know,'send me afnote. But I will

-send them back to-you. It jusﬁ simply makes it

easier to try to remember what I just told you.

Again, don't begin deliberations until I send this

back along with that evidence. It will just take a

couple minutes. All right?
(The jury exits the courtroom 3356 PM.)

'THE COURT: Okay. Do y'all want to

529
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double—check and méke sure everything is together
there? | | |

'MR. THURMOND : Yes, sirf‘

MS. HALL? Judée,_if.we could take up one issue
real quick on ﬁhe‘record._ The last jail phone call
admitted into evidencé,/and‘l can get you a number
in -a minute,-we only played a one-minute excerbt
from a'full 15-minute call. What waé admitted into

N

evidence wds the full 15-minute call. We have

. agreed.we're going to redact that now and then'

sWitch out those copies so that Wwhat goes back to
the»jury~and what is admittealinto'evidence --

THE couéT: ‘They don't have a device to play
it,Ado they? | |

.MS, HALL: Well, they can be sent one. We have
a court. computer that will just allow —- |

THE COURT: We'll do that. . -

MS}_HALL:. But'wé'll get that redacted so that
oﬁly the portion ﬁhat was played in court will be
sent back. That is 63, Your Honor. o

(Jury begins deliberations ét 4:16 PM.)

THE COURT; Le£ the record reflect I discharged

the alternate.

’“‘fXTEé_§ﬁ£§“Eégiﬁgﬁfﬁéii”déliBéEEEISHE"EE"l}iB

PM.) . ‘ o . .
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COURT: All right. Let the record reflect

‘the defendant is in the courtroom. We've got

.‘éverybody here. L

Bring the jury in, please.

(The jury enters the courtroom at 5:06 PM.)

THE

COURT: Madam Foreman, I understand the-

jury has_reaéhed a verdict. Is that correct?

THE
THE
THE
THE

All

FORELADY: . We have, Your Honor. AN
COURT: Is it unanimous?
FORELADY: It is. " ’

COURT: Give it to the bailiff, please.

right. You can publish.

If the defendant will rise. - -

THE

2016-GS-02-00274, the State of South Carolina vs.

- Santonio Torez Williams, indicted

7

éLERK: Youf'Honor, Indictment

{

for murder, the

N

petit.jury finds the defendant guilty, signed'this

day, February 2nd, 2017, by the foreWoman,‘ :

" Ms. Lindale. : | BN

THE COURT: All right. . S

THE CLERK: . Ladies and gentlemen of the petit

jury,x%f this is your verdict, please indicate éo by

Let

. raised their right hand.

"raising your right hand.

the record reflect all of tﬁe jury have

—

531
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615 |
i. you know, you éertainly.doh't deserve les? than life.
2 ~for these actions.l éut I think'what I'm going to do
.'3 is I'm going to givé you a 50-year senténce, that
4 could very well be the rest of your life, day for’
5 déy, YoufreAnotveligible.for parole, you don't gét‘
6 off any for good behavior or-ahything. \ .
7  ‘Bgt you'ré 21 years‘oldf Aﬁé at 70 yearé old;
8' . you know; that will give you something to have a -
9 little bit of hope to live for that you might one
.lO 'éay bé outside and can‘apbréciéte that you have a
ii iife. You took a liféL  You_don't.deserve that ~
12‘ - iittle'bit of mercy, but I'm giving you a little bit )
13 )»of mercy simply becausé yéﬁ'relso young and>so |
14 clearly ignorant-of whét»ybu‘a£e_doihg ig life af «
_15-‘ this point. | | L
16 - If you dénft have’it.by fhe time you;;e 70,
’ (
17 ybu'll neéer get'it. But you.dqn't déserve to be
18 alive or out in the streeté While any of these i
19 - béople agé aiive. And they\doﬁ;t have to worry
| 20 ‘about yéu. And maybe by the time you getvto be an
21 . old man, you can éppreciaté what fewvyears that
22 'yéu'll have outside. |
23 So that is the sentence of the Court,. 50 years
24 - in the department of correctiohs, give ybu credit
25 for any time that you've served in jail awaitihg
532
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trail. Good luck to you.
All right. Well, we're adjourned.

’ - END.OF TRANSCRIPT OF RECORD --
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CERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

I,»the'uhderéigned; Bethanie K. Creppon; Circuit
Court Reportéf for the Eleventh Judicial Circuit of
the Staté of South‘Carolina, do hereby certify that
the foregoing is-a trué, accurate and complete
tranécript'bf record of all the proceé&id@s had and
the évidence introduced in the trial éf ﬁhe
captioned cause, relative to appeal in_ the Criminal
Court for Aiken County, Séuth Carolina, On‘the 30th
aﬁd 31lst days of Janﬁary, ist-and 2nd days of
February, 2017.

I ao further certify that I am neither of kin,

counsel, nor interest to any party hereto.
July 1, 2018.

S/Bethanie X (Creppon

Bethanie K. Creppon
Circuit Court Reporter

(
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THE COURT: AT1 right. Have we got everybody‘heré?
The defendant's in the courtroom. - | |
You handling this?

MR. WEEKS: Your Honor, I'm going to be

/

‘represehting the State on this motion.

THE COURT: A1l right. State versus Santonio
Williams motion for a new trial. Origina11y'therevwas a
motion for me to reconsider my sentence. I don't know if
it's been supp]ehented or just in p]abe'of a motion to
reconsider the sentence or what.

- 'MR; SHAFFER: Thénk‘you, Your Honor, it's actua11y;
I guess, a'supb]eméntéry, additional motion filed under
29(b) under the information act where I think we've got a
year of that . ‘l
. THE COURT: You're Mr;:Shaffer?

MR. SHAFFER: Yes, Your Honor. | |

- THE COURT: Okay. We11,_1t's your motion. Go
ahead. | ‘.

MR. WILLIAMS: Thank.you, Youf‘Honor. Before we
begﬁn, and I think the Court has at. least a ]1tfie bit of

background of the nature of this motion to -- at least the

motion for a new trial.

Your anor, before we begin, I would actually ask
f-fwe're probably going td have a little bit of'testimony

here in the motion and I ask that anyone that the State

537




538

10

120

11

13
14
15
16
17

18

19|

20

21

22

23

538

24

25

538

_defend .the_State's position. . __ . ___ .

- plans td present as a Witness be sequestered for the

purposes of this hearing] ‘And I'm not sure if they plan' to
present any witnesées or not. . ;
THE COURT: Who you got? Aré you'p1ann1ng to‘ca11
any witnesses? o
MR. WEEKS: Well, it's not:our motion to start

S

with. So I don't know what he's going to put\up. ~But we

‘do have people that we will call if necessary. But they

are, you know, officers of the Court.
| THE COURT: They're the lawyers. |
MR. WEEKS: Who are officers of the Court.
THE COURT: I assume it's Mr. Thurmond and
Ms. Hall. | | | N

'MR. WEEKS: The a11egétion is that  they promised
sométhing‘and they say they didn't; so that's kind‘of Where
We're at. Eut I doh't know thatrtheré’s.goihg to be any
specific comp]icated testimony in this case that would
require sequestration,

‘THE COURT: Well, they have the right to

participate. So -- you called them. This 1s‘ydur motion,

but they're the 1awyers, so I don't know that that's a
proper mbtion to exclude the two-soTicitors that handled it
because they have the right to be here and participate and

'MR. WILLIAMS: And, Your Honor, while I understand
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the Court's ruling, I -- I would actually ask that since

‘the Court brought that up that they not be allowed to

actually participate gnd the reason is, is that it would

create a conflict for them to .actually participate-ahd I

believe if there are witnesses in the case, there's

obvioUs1y rules of.professional ethics that say that you

 can't -- you can't be in -- you'can't.represent a party-énd

be a witness in the exact same action. Therefore, I would
ask»that.they be excluded from particfpating in the defense
of this motion. , | |
And, Your Honor, I just bring that up because of

the fact that the Court mentioned that. And I understand
the Court's ruling, Your Honor. Normally I w6u1d'ne9eriask
to sequester lawyers %n_cases, but in this'particu1ar
situation, I think.they probab1y are more féct witnesses to
this-motibn today.v | |

~

THE COURT: Well, right now, he's handling it. I

"don't know'that any purpoSe is served by excludeing them.

It doesn't sound 1like there's any surprise as to what you

just said. You put it in the form of your motion and this
post-pléa statement and as I say, they're officers of the

Court, they have a right to be here so -- and I'm not going

o~

to Sequéster them.

MR. WILLIAMS: Thank you, Your Honor.

Your Honor, I would ask that before we begin one

(.
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thing I wanted to put on the record, i have a -- obviously,

-the -- and the Court tried this case. I'm not sure how

much you recall of this because it waS several months ago,

. \ .
but there was a witness named -- -- Mercuri who has given a

‘post-trial statement, which is the basis of our motion.

His'testimohy essentia]]y at trial wasbthat he had

overheard my client essentially confess to this_cfime when

“he was talking with another inmate at the Aiken Detention

Center. That inmate's name was AUstin Pawnall. Your

.Honor, I have‘méde,attempts to try'to'get‘ahold of Auétin.

He is currently out on\pfObétion. Closest I've goften is
his mom telling me not to call him anymore.

THE COURT: Call who? | | :

MR. SHAFFER: Her -- Austin PaWna1I, the other
inmate, Your Honor. . | |

| Essentially Mr. Mercuri had overheard or testified

at,fr{a1 he had.errheard Austin Pawnall and my §T1ent,
discussing this shootingland that this shooting -- and that

this defendant -- in this conversation my client

essentially adhjtted to 1t..:1 have made attempts to try to

get .ahold of Mr. Pawnall who's on probation and currently

Tlives in Kershaw from-the bést I can tell. I have not been

able to get ahold of him. I didl-- I'm not sure if the.

~State's _had any attempt to -- has_made,any_attembtuoc been_ - |.

able to be successful in getting that 1nf6rmétion, but,
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Your Honor, I did want to:put~1t oh the record; at least I
have tried to make attempts to contact him and have him
Here today and I Haven't\peen successful in doing so.
THE COURT: Did you subpoena him? v
- MR.- SHAFFER: No, Your Honor. I didn't have an

addressﬂ I mean -- I actually considered filing a motion

- or tfying to compel probation to'actua11y provide me with

his contact information because I do not have it. I do
have a phone number, an old phone number, that was provided

by trial coun$e1,bef0re: I've made attémptSjto dO‘thét,'

'but I have not been able to be successful 1in doing so.

Your Honor; the one thing that I did not do is

actually try to cbmpe1 probation‘to actually providejit for

.me, Your Honor, which possibly could havejbeen'a route and

maybe I could have subpoehaed it. Then I;m subpoenaing the
opposihg side, which may create some problems as well. But
I do not -- actually -- |

THE COURT: Are you asking me to do something? Or

‘are you just putting this on the record.

MR. SHAFFER: - No, Your Honof, I just wanted to put

this onvthe record that I have made attempté and that's the

reason he's not present because I think that's going tb

come in part down to his Credibi]ity,'the‘cred1b111ty of

the witnesses in the case and I wanted to at least put on

the record that I had made attempts and I didn't want the

541
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Victor Mercuri - Direct Examination by Mr. Shaffer

,_A“,uf“¥é&ﬁsir;;“_mmuf,;_

Court to infer something that maybe I'm hiding him or I did
not preéent Him because he was not in my controf‘and_I just
waﬁted'to put that on the récord, Your Honor.
| THE COURT: A11 right.
MR. WILLIAMS: The defense would go ahead and 0311\

- Victor Mercuri.

THE COURT: ‘Okay.
VICTOR MERCURI,
havfng been'du1y sWorni'testified as'fo1]ows:,’
THE CLERK: Héve a seat in the witness box. State
’youf full name for'the*Court‘and spe11.y6Ur last. »
THE WITNESS: My name is Victor Mercuri, .
M-E-R-C-U-R-I.

- DIRECT EXAMINATION

BY MR. SHAFFER:

Q Mr. Mercuri, my name is Tristan Shaffer. I

_represent Santbnio Williams. I know we haven't met.

A - No, sir.
Q - You have had some discussions with'his othef

attorney: is that correct?

Q Okay. Now, tell us a l1ittle bit -- obviously,
you'relincarcerated?

Q. Okay.
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Victor Mercuri - Direct Examination by Mr. Shaffer |

o » o » 0 > ©o >

different things fhough. jSo“I.don't know if there's

Sentehced\to'18 years.

Okay. When did you get sentenced?

March 2, 2017. |
. And was that related td charges outiof this Cdunty?
" Yes, sir. - | \ o

Do you have any othef'qharges-on'ypu?
“No, sir. | ‘

Okay. Now, you testiffed in fhe trial of -
Mr.:Wi111ams, correct? |
A ' Yes, sir.

Q N I'm not aéking you what happened, I'm asking you

-what you testified to. What did‘you say happened?

A wWhat I said and what really happened is two

“relevancy of what I said.

Q | . Okay. '

A I testified in this man'S'caée --
MR. WEEKS: Your Honor, the>trans¢r1pt will reflect

what he said,ﬁuring trial and we havevno objection.to‘

entering that as an exhibit.

MR. SHAFFER: Ahd, Your Honor, if that's the case,
we can maybe streamline some of the stuff he said at trial.

Obviously, I don't have a problem entering the transcript

‘as an exhibit for this hearingi

THE COURT: A1l right.

- 543




544 o | | 544

'.Victor Mercuri - Dfrect Examination by Mr. Shaffér B

1 [ BY_HMR._SHAFFER: | B

2l Q Now, 'you said that what you ;aid in the traﬁscript

3{ and what actually happened are two different things?

all A Yes, sir. I allegated (verbafim) fafse statements.
sl @ . So you're saying thatAybu testified fé]se1y-

6]l whenever you testified at fria1? |

71 A Yes, sir. 1 had’sevéra] meetings with solicitors

8  from the Aiken Coﬁnty c{rcu1t where_they'-; fhe,first one

) . v A
9|l that they kind of -- I gave vague statements, you know,

10|| because I was -- ‘

11 | THE~C0URf; Hold on a minute. Has he been

12 .cautioned or given his rights? Hé's sworn undéf oath here
13 énd apparently he's gett{ng ready-to_report something

‘14| different than he did at trial --

15| THE WITNESS: 1It's called perjury. )
i | THE COURT: -- that may put him-up for perjury.

17 MR.VWEEKST I haven't called him. I haven't talked
18|| to him. We haven'f'advised him of anything. | |
19 MRprSHAFFER:‘ Your Honor, i‘ddn'tAbe1ieve he hag

20|| been advised. We11; actually, to be honést with you, Your
21|| Honor, I don'f know that. After -- my undefstanding after
22 .hjs pTea, he~fmmed1ate1y told -- after he was a1ready v
23|l sentenced, he immediately told his attonney'that he --

24|l THE WITNESS: Yes, sir.. _ _ _ _ - __

25 MR. SHAFFER: -- wanted to -- that he had 1ied

¥
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Victor Mercuri - Direct Examination by Mr. Shaffer
previously and wanted to correct the record. And --
THE WITNESS: Right. ,
MR. SHAFFER: -- so perhaps he had been cautioned

by his previous attorney.

'THE COURT: Okay . \We1H, you understand that %f you
teStjfied under oath ét ffﬁa1, you now are getting reédy to
testify under oath something differently, thqt_j-

| THE WITNESS: FIt's qa]]ed perjury.

THE COURT: -- opens you up to potentially be

- charged for perjury for which you can go to prison. . That

statement‘that ybu make vo1untari1y --
| THE WITNESS: Yes, sir.
THE COURT:  -- you don't have to make a statement
and 3ubject youfSe]f to crimﬁna1 brosecution.‘ Yduvhavé the

right'to remain silent ‘and anything you say can and w111 be

used against you in a court of law. You understand that?

 THE WITNESS: Yes, sir. |
THE COURT: Have you talked to a lawyer ébbut fhis?
THE WITNESS: I don't need to, sir. I'm here to do-
today what's right. | | |
" THE COURT: You don't want the talk to a lawyer.
about this before you proceed? . .1
‘THE WITNESSf No; sir. I'm already in prison, sir.
THE COURT: A1l right. Go ahead.
THE WITNESS: Yes, sir.

b 545
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Victor Mercuri - Direct Examination by Mr. Shaffer

BY MR. SHAFFER:

Q A1l right. So after your plea you ended up making
a statement to Mr. Williams's previous attorney, correct?

A Yes, eir, beoause two different things. I was
supposed to get something in return for what 1 did. But it
was also led on by the solicitors ;- we11 my lawyer into
what I‘eaid and what I testifted to was'-;.I gave vagoe
statemente origina]Iy and they kind of showed me some dates

and times where I should correct things to put me and hjm‘

'together in the same pod so it would look better And T

went with it because it was supposed to 1essen my charge to

- strong- armed robbery ‘That's what my 1awyer told me.

But I couldn't ever get anything in writing,‘so I
went against what I wanted to do, you know, I got two kids,

so I wanted to try to help myself out, obvioue1y, and then

after I d1d that I was going to turn around and do this

anyways,because they shouldn't. come. to people and do- th1ngs
like they d1d, you know,'kind of Teading me on. So I hope

they -- there's a lessen to be learned here. You know, I

was an inmate same as him,and I was facing 30 years, you

know. They ended up giving me 18. They was supposed to
give'me a tota11y different charge and then turned around

and double crossed me.

‘‘‘‘‘‘‘ So o m*Just__uuwant‘to make th1ngs right w1th this:

man. He was sentenced to 55 years wearing the same co]or.
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Victor ﬁercuri - Direct Examination by Mr. Shaffer

T just want to make things right. 1If I face more time,
more charges,; that's on me. But if y'all Charge‘that man

and convict that man, that's on y'all's end. It's not on

.mine anymore. ' BRI
Q@ ©  So Mr. Mercuri, tell us about this first statement

you made to law enforcement concerning my c]ieht.

A Yes, sir.

:Q, : Was 1t_--\We11, who was presenf‘during that
sfatement? | o

A' My Tawyer and thé investjgatbr from the}sq11c1tor's
office. o

Q Okay. And What -- whaf did you initially tell
them? - | - | | |

A ;' That I overheérd this man ta]king about his case
1nside‘of‘0ur_récréat10n room, C-3, 1n‘betweeﬁ -- maybe

April was the month, maybe_about.Apr11 2616. We were
togethérfin a pod, but he never talked about his case. And .
I heard a-few thjngé; you khow, around'the pod,-what’he was
charged for, so I tobk a,cumu]atioh,of’things I heard, you
know, and put them t;gether and concoéted a story. Told
that man right over there sitting in a chair about it and

together we kind of collaborated the statément that I gave

during his trial.

- Q Okay. What .do you mean together you collaborated

it? What -- what part came from you, What'part céme'from
547
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Victor ‘Mercuri - Direct Examination by Mr:'ShafferA

> o >» o >

.the State? .

A Say if I was trying help myself out eo I went in
there and gave some vague stafements, you know, and fhey
kind of saie~th1ngs aboutfhis cése that I feel 11ke tﬁey
shouldn't have said, you know, that I gained more
information from them to better my statement, you know.

Q And what type of information did they provide you?
A - -  What type of crime exactly it was. ,WHe\actua11y
gof shot, a feha]e, male. 1 juszknow that it was a
shooting really, that's all I knew about'His case'ffom l
bejng in jail around him.‘ But eQerything.e1se was
ecCumulated over a couple of meetings between them and my

lawyer.

'VQ Okayl Now, you said you overheard it. In that

dnitial statement, do you recall where_yeu-said,you
overheard 1it?

‘The recreation room.

Okay . .

But it's a dayfoom in the middle of the pod.
And you eaid that that was {n April?

I can't really remember, but i think I te1d this
man_that it Was sometimevaround April that I qverheard this

man talking about his case. I was, like I said, just

_trying to help myself. But it also -- I don't know what . [

all you want to know. I mean...
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Victor Mercuri - Direct Examination by Mr. Shaffer -

Q ~ Well, by the time you went to trfa],‘you said that

they gave you some dates?

A Right, right, yes, sir.
Q kaay.'
A Actually I gave them the wrong date whenever --

because I made up this story so I gave them the wrong date

They came -- I won't say exact]y -- they came and v1s1ted. :

me and_sa1d‘that there was no way that he.cou1d have said

fhat at that date and time because we weren't in thé same

. pbd together at that time. So I guess he was scared that

the defense was going to find out that and then come ahd
ask me about it, you know. So he came and said to me, held

up a piece of paper, stuqk 1t'up,to_the window that was

highlightered (vérbétim),»the actual dates that me and him

were together in the pod; and I said yes, sir.

Well, he bas1ca11y 1ed me on w1thout -- you know,

"he he1d it up to the window and said maybe it was c1oser to

. this date so that's where 1 got the date‘from---

Q . Okay -

A : -- to'make it actually true that me and him were in
the same pod together. : T
Q Now,-at trial, you testifiéd that you had overheard
them while yod were locked in the ¢e11; is that correcf?'

A Yes; sir.

Q Okay. But you said initially you told them that it

549
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16

_to_tell my lawyer that I lied. . ._ ___

was in a recreation --

A - It was describe two different occasions.
Q ,  Okay.
A  That's what I said, it was two different occasions.

One. was 1in Fhe rec room, one was behind the door. The one
behind the door, I just fu11y.hade up. If I'm fac{hg more
chargeé, I'm_nbt -- I mean -- - |

Q. . Okay. The one .in the reck room, 15 that a

fabrication as well?

A . .Yes, sir, that was help from the solicitor's
.office. ,
Q - Okay. Now, why'did:youwmake fhese'statemenfs to

the solicitor's officé?.
A Because I have children. I was a drug addict. I
came down off the drugs in jail. .Spent about a year clean.

I was ready to get'back to my life and they were supposed

to help-me Tessen my charges.' So, obviously, if you‘were'

facing 30 years and they laid something out in front of you

where you were going .to get 5 years nonviolent and then at

‘the same t1me,you‘cou1d-také the 5 years nonviolent and
- then once the plea is set in stone and I come in here and

take my plea I'd get 5 yeahs.nonv101ent,'I do what I did

anywéys which is what I was going to do in the beginning,

And then turn around and get 5 years nonvio1ent for

550
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- Victor Meréuri - Direct Examination by Mr.,Shaffer '17
1|| burglary. Okay. So T'm looking at 10 years nonviolent,
2 thét‘s.5 years. I was facing 30 violent and I ended up
3|| getting 18 violeht} so, yoﬁ knbw, if you can understand
4|l what I'm saying. o |
sli a Well, who told you this idea about 5 nonviolent?
6|l A My 1awyér{
71 Q .Okay.
gll A | Said they would try to talk to the solicitor for
'9 getting'nbnvio]ent time and, well, didn't none of’that'
Llo "happen because I didn't get it in writing, they actually
11 gave me 18 years violent. | o |
12/l Q Who all from the soTicitor's officé did you speék
~13|] to while ydu were 1n_jai1 concerning this case? | |
'14 A This-mean,bthét‘man,'that ﬁan} énd that mah back
15| there. | | |
16f| Q Okay. So yoﬁ Tndicétedi--
17[l A \ Cassié Hall, Strbm'Thurmond, I don't know his name
18]l and I don't know his name.
19| Q \ | You're speaking of the 1nveétigators,,correct?
20| A : Yes, sir. I never ta1kga to the mah with tﬁé
21| mustache. I talked with the man with the tie, the red tie.
2l a Okay . | |
23 MR. WEEKS: Excuse me,AYour Honor, that's Steve
24| Miano in the red tie. | |
25l THE COURT: Okay.

551 N - | o 551
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Q

BY MR. SHAFFER:

Did any of those people tell you that 1f‘yoﬁ were

to cooperate they would give you something in return?

Yes, sir. : )

Who told you that? o -

That man back there. Said he was going to help me.

Which man?
Strom Thurmond said it was going to help me.

He said it would help you?

- Yes.

kaay - Did he specifically te11 you what -- how it

was go1ng to he1p you?

A ,
Q

He said it was going to lessen my sentence.

. Okay, Dﬁd he specifica]]y tell you what you would

be sentenced to?

K
a
A

/

- Q

He didn' t but my 1awyer d1d
Okay.. And ‘what d1d your Tlawyer te11 you about .it?
Nohvio]ent, not a strong;armed,robbery.

Okay. Now, did anyone else other than Strom

Thurmond tell you anything about -- or tell you- that your

téstimony would assist you in getting‘a reduced sentence?

A

~Q_
A .

mCassie_Halld.w___ e

Her.

Okay. Are you talking about -- about Ms. Hal1?

" Okay. ACan>you tell us -- do you recall

" 552
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Victor Mercuri . Direct Examination by Mf. Shaffer

specifically what she said about it?
A She said that it would help me out, but her office
wasn't in the business of making deals before I was --

whatever I was supposed to do ‘I was supposed to do it first -

‘and then I was sUpposed_to get the deal.
- Q Okay .

‘A : But theh when it came down to it/ that woman over

there, my solicitor, Ms. Beth Ann Young, ‘I guess, wantéd to
fry me even though I confessed to help them. They led me
on to making statements for him and basica]Ty.-- I mean I

!

got screwed.

@ - So did he --
A So did she. _
Q Ms. Hall had said that their foibe wasn't in the

business of:making deals beforehand, correct?

A | Right.

Q :"-Did'she séy that it would benefit'you,‘though?
A Yes, sir. X

Q - Okay:. But she wasn't specific about how it wou]dA

benefit you; is that fair to say? ‘

A ' Not her, no, sir.

Q@  Okay. Who was,specific about how it would benefit
you? »

A Strom Thurmbnd.

Q ‘ Okay.’ And what'did he'speéificai1y séy_abbut'how

553
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Victor Mercuri - Direct Examination by Mr. Shaffer

it would benefit you?

A He said it would go to nonviolent strong-armed

robbery. _ . '

Q Okay. And did they tell you anything about what to
' I _

"say -- well, first of all, let me ask you this: Before you

testified, did they brief you and te11'you what they were
p1ann1ng'on askihg ydu? | |
A Yes, éir. |

Q@ Okay. Did they tell you they planned on asking you
if you'd been promised anyfhing or -- ‘ o
A Yes, sir? They told mé not'to say nothing bepause'
it would stap the -- Something -- they'said I had"thsay
nothing, that I wasn't promised anything.

Q _ Okay. | |

A Thét wés’what_they told me whehever I went to go

take my plea too.

Qa That you hadn't been promjsed.anything?
A . Right. . o . o
Q Okay. Who-told you nof'to say, or to say that you

-

hadn't'been promised anything?

\A Strom Thurmond.

Q | Okay . . ‘

A And my lawyer.

Q_  Okay. . _ o e
A Or my public defender.

Y
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Victor Mercuri - Direct Examination by Mr. Shaffer

Q " Based off your discussions with the State were you
under the 1mpréssion that- you Were going to receive some

sort - of.a benefiti from testifying?

A Yes. |

Q Okay; And why were you under that 1mpressioﬁ?
AA Because I was told that. |
Q\._. Now, since the trial of this case, has anyohe

threatened you or intimidated you to try to get you to

‘testify here today?

A No.
aQ Have you ever spoken to me before?
A ‘No, I've never spoken to you.- First time I've come .

in this courtroom and seeing you. I've been in prison.

Q - Okay. But no one has made any threats aga{nst_you

-.to‘testﬁfy this way?

A No, sir. I'm doing what's-right. What's right fs
right and what's wrong is Wrong. Wﬁat I did was wrong.
The man deserves a'rétria1f I never heard him say what he
said. - I don't ;- I ain't seen him. We were in prison
together but we were in sebarate.areasl He was on a
different yard} I'm ona different yard. I fopk'it upon
myself. If I face more charges, I_face morelcharges. I

was going to do this from jump street which is why they

“shouldn't make deals with people in jail. Even if they did

give me a deal I was still going to come back and get on -
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V1ctor Mercuri - Cross-Examination by Mr. Weeks

this stand and tell you that I didn't hear of him say1ng
anyth1ng. So_y'a11'shou1dn t make deals with people. And
especially you sh6u1dn't make deals with pe6p1e and double |
cfoss them. You shouldn't do 1traf all. |
Q@ - - Thank you. |
" MR. SHAFFER: No further questions.
THE COURT: Cross?
CRQSS-EXAMiNATION

- BY MR. WEEKS:
Q Basically wé shouldn't make dea1s'w1th liars,
right? | | | | | .
.A" If you-make'me one.
Q - Well you are one, éren't-you?
A Yfai] are too. |
Q Are you? |
A That's true.
a A liar?
A No. ; | 7
Q- - Well,~you know What‘an'oath~1s? You know what it

is when you put your hand on the Bible and swear to te11

the truth?
A | Yes, sir. |
Q . You recall dding that?
A ,Yes,.sin;fI_recéll'theupeople*stéhdihg;behindmyou+m__,."

: I was going to get a lot 1essérAsentence to gb do that.
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- Victor Mercuri - Cross-Examination by Mr. Weeks
Q T didn't ask about the people behind me. You
recall --
A That's irrelevant, sir.
Q It is?
A Yes, sir.
Q So it doesn't matter whether you put yourvhandYOn

this Bible, you're going a lie every time you think it's

going tp.do'you any good?

A “_ I read it from the begjnnihg to the end,AI read
that Bible. | |
Q Yeah, I bet. You're going to 1ie if it does you

good,laren't_you?

A No. I want to do what's right.

Q ~ To do what's right. And that means lying whenever

you_get a chance? .

A No,.sir. - ‘ . S
- Q If you think it's going to help you?.
A No, sir. | o
Q ' we]1,_you do recall when you testified at trial,

don't you? In the trial of Mr. Williams?

A | - Yes, sir.

Q Before you went and took the stand, you swore undef
oatH you were going to tell the truth?

A Right.-

Q ~ ~And you didn't sayvthe first word about anybody

/
\

| | S 557
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Victor Mercuri - Cross?Examination by Mr. Weeks

promising you anything?

.A .Obvious1y not because-I'm trying to get a deal. I
see where you're going with this;-butvit's_not going to
work bécausevobvibusly I tried to Tie because I was told I
was.going a-get a 5 year honvib]ent sentence which is 2
years and'é Ha]f over a 30.yeér sentence and i'm supposed

- to help y'all, hé]p me, help everybody. " But I undefstand
what you're tfying to come Up heré and lying today becausé
g but my hand oﬁ‘the Bibje again, but what I'h giving to

you today is God's honest truth.

Q Well --

A ThrbughAand through, there's evidéncevto:prove it.
Q So -- | |

A ‘ What evidence-dfd you have to pfove that I didn't

make up a stdry.

Q Can you counfvto thrée?

A~ Yes, sir.
Q ; So three times that I'm aware of, you put your haﬁd
on.  this Bible and swore to tell .the truth?

A - Two times.

Q- . Well, there was a tria1; there was a guilty p1ea,

You recall pleading guilty?

A Yeah.
;JQ_H_M;MEYOUQneca11_them“swearing“you before you pled .. . . |
guilty? :
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| Victor Mercuri_- Cross-Examinatioq'by Mr. Weeks
A . Yes, sir. |
Qa You Tied to that. judge too, diqﬁft you?
A _About what? '
Q About wﬁether you'd been promised anything.

A fhe-peop}e told me to say. I wasn't promiséd.‘>
'-énythfng.,- | “ o o N
Q. | Dfd‘you-]ierto'the'judge'based on ybur testimony

today? B _1 | | |

A I'm not going to say thaf,

Q Why noté' - | |

A ‘You're trying to make me a liar.

Q Well yQu are a liar. -Yqu've:a1feady édmitted it?
A Your office made me a liar. |

Q Well., did you lie to the judge at the time of your f'
plea? = o | | - | |
A I'm-- I}d rather not,anéwer that.

Q It's eésy. 'If;s yes or.no..

A It'depeﬁds-on what you mean. To-1y1ng about what?
MQ Do Qoh:kndw the differenée between yes -and no?:

A Yes, sir. e o

Q Okay. Did you'11e'to the_judgé -- after ydd swore
to tell the‘truth; did you 1ie to the judge that sentenced
you? . l | | | |
A i'11lput it to you this way: I\told him what I was
told to say. | -
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Victor Mercuri - Cross-Examination by Mr. Weeks.

@ Did you Tie?
A I told him what I was told to say, sir. I mean, I

don't know. ..

Q@ = Now, going back to the yery\beginning of thié --
A Yes, sir. | '
Q B you were the one that contacted the State.

through your lawyer or by yourself because you had
Qverhéard some conversation. AThey didn't comé to yod and
ask‘you to give testimony, didithey? | | |

No.‘ | '_ | _

You cohtécted them and sa{d I got something.
_ Right. o

~

So you were looking for a deal back then?

. "Right.

A
Q
A
Q.
A
Q And when they first came and fa]kedto you, this is

Steve Miano 1n}the-réd tie. And your 1awyér?

A - Right.

Q U Met‘with you?

A Uh-huh. o
Q - Went over thé facfs. Did theyfmake'up the-.

statements that you said you‘heard-or'ére you.saying they
mékevup the dates -- |

A They. helped them a1ohg.

.

A_Q_M_w;_;Iheyuhelpedfthem;along%_“Southeyfmademup‘the_

statement thgt you say.you overheard and then just to be.

. | - 560




561

10

11

12

13

14

15

16

17

18

19

20

21

22

23

- 24

25

561

561
: T 1 . 27,
Victor Mercuri - Cross-Examination by Mr. Weeks

good; they decided to make up another sfatement to have two
statements that you say you‘overheard. |

A (Gesture.

Q  | What dbes this mean, Mr. Mercuri? Does this.mean

you're just got going to talk or yoU're not going to tell

the truth?
A . What-do you want me to say, sir. 3 o
™ -7 :
Q I want you to answer my questions. Did they give

you the second statement?

A - They gave me all the statements, sir.
Q They gave you all thé stateménts?.
A That man;deserves a retrial. I believe I came here

to do what I came here to do. If I'm not needed anymore, -

I'd Tike to go back_to my prisdn yard. If that's okay with -

: y'a]T.
THE COURT: No --
BY MR. WEEKS:
Q vi“Mr. Merguri, I'm certain that's exactly where

you're going to go after this hearing, buf I'm trying to

‘get -you to answer questions.  Once again under oath as to
what you say the Sfate did to you.

A Like I Told this man earlier if you were listening.

I made up the story fU]]y about talking behind the door.
Q Cdmp1ete1y that was on yOU?

A Yes, sir.
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Victor Mercuri - Cross-Examination by Mr. Weeks

o » O P O P PO

Yes, sir.

You'just thought that would. sound good?

Okay; And you told your 1awyef all that too?

Yes, sir. _ ‘

Now, after you pled guilty and you got 18 years --
Yes, sir. |

-- do you recall the judge going through or the

prosecutor, Ms. Young going through all the charges the

- State was dismissing at the same time you were pleading

guilty to'one.charge?.

o > 2 >» o » o >

Yes, sir. ’ A
Was'it»ménufacturing methamphetamine?

Yes, sir.

Was it possession of a stolen vehicle?

Yes, sir.
Was it malicious injury to the jail?
Yes, sir.

Was it possession of a weapon during the commission

of a violent crime? -

rFo O o P

Q

Yes, sir.

Yes, sir.
A1l those were being dismissed?
To take the plea, yes.

And you pled guiity to armed robbery?

Okay. And the judge, of course, told you that the -

562




563 - - - 563
. , ' 29
Victor Mercuri - Cross-Examination by Mr. Weeks

1[[ maximum sentence for armed robbery, Which_you'seem‘to knpw

2|l is 30 years? o |

3 A - Yes, sir. o

4]l Q  But you were told that. the State was.gding to

s|| fecOmmend_a cap of 20?

6l A _ Yes,'s{r. |

.7‘. Q 1You'khew that before you ever.éame up‘here,ahd put -
8|| your hand on.the Bib]é and lied again, didn't you? You

9" knewlthat? That that waé}going to happen? o
ol A 7 That I was going to gét.12 years -- I mean --

11 .'Q : No,fyou'knew that when‘you.stood up here and p1ed.
12|| guilty that the State was going to be djsmissing some o

13 - charges?, : ‘ : | R

14 'Az_' - That's usually what they do when you take a plea,
isf] sir.. - T . | . BN
16| Q o Did you know before you stood‘up here and put.your

17| hand on the Bible that the State;was going the dismiss '
. I :

18| those charges?

_ i9 A No,-sir.‘ |
20|l @ © You didn't, know that?
211 A~ I didn't know"that.
22l @ You'don;t recall -- or do you recall talking to

23|l your girlfriend or talking to a lady on.the\phone_from the

24| jail téj]ing them.you_wereigoing to be pleading to.betweén

25 10 and 20 yearsd.vio1ent time?
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'*Victdr'ﬁercuri -'Cross-Examfnatfon by Mr. Weeks >
A (Witness shook head.)
Q . ~You sure? Before you put your hand on the Bible.
and took‘the plea? ‘

A | But I didn't know they were Qoing_to'drop those
“chargeé. ‘I know I was taking a 10 year plea for the armed
robbery. I have n0'wayvof~knowing they were drdpping the
other'charges. -I mean that wasn'f}sef in stone unti]lafterl

they_cémefjn here and dropped the.chargés.' |

Q AHdiyouvdidn't'knoW that was. going to govon?"

A . No, sir. P | B

Q- Af.ﬁr..Mefchf! you did HaVe répresentation by é
.jawyer,thfoughbut this whd]e thing; is thaf cOrrecté

A ~ David Hayes;' | o
Q ' ‘Same one, - David Hayes,;Wés in every meeting with
.fhé_soTipitor. ‘DaV1d Hayés was the one négotiéting with
the other prosecutor? - |
A ‘He wasn't ié_he was there -- he missed a good pért
of one of them. | - | |
QA gobd part of'oné\of_what?

A The meefings.

Q With the solicitor's office? He was late --

A Yeé,isirt L | |

d a - getting there?

A Yes, _sir S

Did it change what you said?

\
R0
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. A _A Yes, sir.

565
Victor Mercuri - Cro§s-Exam1nation by Mr. Weeks
Yes, sir. B
What -- how did it change when -- that 'he was late?

That's when the dates changed.

I see. While David wasn't in the room is when you

‘changed the dates or they chariged the dates?

A - That's when they showed me a piece of paper.

Q . - They showed you a piece of paper about where -- who
you were in the cell with at the department, at the
defention center; 1is that correct?

A Yes, sir.

Q And that's what your_stofy was “is when you ‘heard

him say something, y'a11 were 1n,thé same pod?

A Yes, sir.

Q- Okay . But‘that's'wheniyou say they changed the

dates, they’S]ippedrit'past him or something? -
A No, they held it up to the window.

Q | Held it up to the window and showed it to you and

ybh agreed?

A Yes, sir.

a ‘Okay. ‘If I undérstood it rjght,lright after you

pled guilty in front of Judge Jack Early, you answered all

"the questions that the tranScript'ref1ects that you weren't

made any promises; is that right?

4

Q "And then right after you swore under oath on this
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Victor Mercuri - Cross Examination by Mr Weeks

32

Bible in front of Jack Early, Judge Early, you went back in

that 1ittle room back in there and 1lied like a rug again;

didn't you?
A I didn't lie in that room.
Qa | Well, you went back there and said you just lied

11ke a rug in court under oath?

t

4A : Notfthat day. I said. I lied the day of trial.

.Q | How about the day you took your gu11ty p]ea7‘ Did

you tell them you 11ed then too7

A -1 never thought about that-unt11 just how. I mean
they told me to say I wasnft.eromised-nothing-so that's
what I said. :I mean. | g |

Q - They told you to say that before you stood up here

and p1ed guilty?

A Yes, sir. A

Q Who told you that?

A - My lawyer.. o

Q Your 1aWyer?l

A Yes, sir. |

Q Not the State's lawyers, your 1awyer?:

A They told me too back at the jail, make sure that'I )
‘said -- theytcame about'a week before trial. | |

Q * Okay.
A Meetrlng_;arum_et,__u___“__;_;__,___t__,_w_,__«_,-wuht-,u_;,m:M

-Q But you didn't plead guilty --

- 566
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Victor Mercuri - Crbsstxamination by Mr. Weeks

o r o r»r O P

T pled guilty.

.- the day of trial?

No, sir.

It was sometime after, wasn't it?
Yes, sir.

In fact, {t wasn't even in front of the judgé that

tried)Mr. w1111ams,.was it?

A' No.

A

Q - Okay. wa, which one of the‘State'silawyers came

back there and told you before you pled guilty to Tie?

A They told me at the .jail to say I wasvpromised
nothing.

Q | When you testified.

A’ Théf I wasn't promised'anything. When I took my
plea. They'fé not going to ask_mé if I was_bromised -- and

'they asked me if I was promised‘something when I testified

too. I said no. "

Q .Mr. Mercuri, are you making up 11es’és you go along
here? |

'A No --

Q Are you saying the State met with you --

MR. SHAFFER: Objection, Your Honor.
THE COURT: Hold on.
MR. SHAFFER: Your Honor --

THE COURT: What?
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Victor Mercuri - Cross-Examination by Mr. Weeks

> o >» O » O > O >

2411

MR. SHAFFER: 'He's making an argument. He's not

really asking a question there. I mean, he's making a

‘statement.

o : (
THE COURT: It's cross-examination go ahead.

Overruled.
BY MR. WEEKS:
Q  The only time the State, good Tawyers, g

Mr. Thurmond, Ms. Hal1,-met.with yoh and youf 1awyér were
prior. to the testimony at trial? |
‘Yes,‘sir. _
THey-didn'f meet with you\after you testif{ed?
No. I wés chopr11ver then, sir. |
‘Chop Tiver.
They gbt whaf they wanted and - I was -- I mean --
Okay;' - |
Buf they never met with Me after that Qf
Didn't meet with you before your guilty plea?
No, sifl That.was a1ready supposed‘to be set in
stone, sir.‘ | | | |
Q Didn't say what you're supposed to say when the |

judge asks you questions?

A No, sir.

Q And‘you did all that on .your own?

A _  _-To -- talked to_the degeZ““Hha,uHr_uv e
Q | |

Uh-huh.
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Victor Mercuri - Cross-Examination by Mr. Weeks
A Early?
Q Uh-huh.
A Yes, sir. S {
Q

But the plea the State offered you wasn't good

enough in your mind?

A I mean --

Q | That's a yes or no?

A ~No.. . ’ | )

Q | - And tﬁat'é when you immediately weht out and -

started crying about how they had promised you something?

A - Well, if I told you I was going to do something and’

then, you don't get mad until after I tell -- didn't do it,
onious1y. Not going to get mad beforé‘I don't do it.

Q Mr. Mercuri, I khow we've already estab1ished that
you're a liar. 'But when you talked to Mr. Miano, and ybur
TaWyer present, did you make up statemeﬁts about Soﬁebody
e1se'1n'the‘jai1? | '

A I‘don“t see a re1eyancy pertaining fb his case.

Q I fea]ize‘you don'f see but what you'want ta,see,
but did you make statemehts about anothef'person in jai]é

A This man told me before I'didn't have to say

anything I didn't want to say to further incriminate

“myself. L : , | - \

THE COURT: You don't make the rules. I hear you.

He's asking you a question and I'm telling you to answér

]
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Victor Mercuri - Redirect Examination by Mr. Shaffer

it.

-~

!

THE WITNESS: I didnft make up lies, but I told him
about another statement, yes, sir.

BY MR.-WEEKS:

Q - You didn't make Up lies about the pthef‘person
that'd been charged with murder?

A No, sir. |

Q : So_theré's a trufh.to what yéu told him about

Reggié Hamilton?

A | >Yeé, sir.
Q . Is it still the truth?
A "I don't know.

MR. WEEKS: I don't have any further questiohs of
- this witness.,: o
THE CQURT: You got anything on redirecté
.~ MR. SHAFFER: Just a couple, Your Honor .
REDIRECT EXAMINATION
BY MR. SHAFFER:

'Q  Mr. Weeks said that you lied if it does you any
good. Whét benefit d1d-ybu héve in coming up here and

testifying today?

A - Benefit? I'm actua1fy‘going to get more chargés.
Q - . Okay. Can my client change your time?

A Who? . = A
Q Can my client cause you to.get a time cut?
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Victor Mercuri, - Redirect Examination by Mr. Shaffer
A i don't think anybody can help me at this pqint in
time. | '
ﬁ' ~ Okay.
A I got a 18 year éentence.
Q Okay. And you said that you were going to tell the

truth even 1f'they'wou1d have,given'you the offer of

~nonviolent time; is that right?

A_ Yes, sir. I don't --

Q Prion'to.giving any statement, hadvyou heard'ény

rumors about my c1ientfs case while locked up?

A | Yes, sir.

Q//‘v ‘Had youvhéard thag.the State)was looking fof
someone to"téstify aga1nst hin? o

A " Yes, sir. Or he.wés going.to walk. I heard a
rumor about it from a dude named Tim Osborne.

Q Okay: And what -- I think you just said it, but I

wanf you to say it again just so I make sure I got it.

What did you Say this rumor you heard was?

A That they needed help in this case. From a dude

named Tim Osborne told me that. We were. ..
Q Okay. Is that why you decided to give a statement
related to my client?

A Yes, sir.

Q You also stated sdmethihg, and perhaps I misheard:

you, but you said something along the lines of the State

571




. &§72

10

21

11
12

13

14

15
16
17
18
19

20

22

23

2401. .- -

25

572

572
38

Victor Mefcuri - Redirect Exémination by Mr. Shaffer

gave you all the statements. Did you testify to that?

A That the State gave me all the statements?

Q Yeah. |

A . When? |

Q  Just é second agd. "I didn't understand --

A I said they helped my statements along so it wduid
he]p‘thém. | |

Q ’ Okay,‘they helped them along?-

A I mean fhey.he1ped it along.

Q Okay;.v |

A Helped form it.

Q Okay. .

A -~ Make it not so‘vague.-*You know what I:m éaying?

When youvknow just something about his case, you can make a
vague statement, just say hey, I overheard so and so say he

killed somebody and all of a sudden, you don't know -- they

‘help it ‘along.

Q Okéy.‘
MR. SHAFFER: No further questions.
THE COURT: Recross examinatibn?
MR. WEEKS: Nothing, Your Honor.

THE COURT: Okay. Hold on. I've got a couple I

‘want to ask you.

testimony because you didn't get the strong-armed robbery

. __So,_as_I understand_this,_ you changed your . _ .|
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deaT that you were p said -you were promised?

THE WITNESS: No, sir.

.THE'COURT: Well, why did you change_your
testimony? | . |
THE WITNESS: Because I never heard thaf‘man talk
about his case and he deserves a réfria]; |

THE COURT: So you're saying that even if 'you had -

‘gotten strong-armed robbery you would have come 1n‘hére and

recanted? ‘
THE WITNESS: Yes, sir. . -
THE COURT: So.When you went up to plead in front
of QUdge Early, you knew you-were going to rédant your

testimony? At your guilty plea? You knew you were going

‘ to'chahge your testimony?

THE WITNESS: Yes, sir.
THE COURT: And ybu didn'f:séy anythihg_td h1m?
THE WITNESS: No, sir. -
- THE COURT: You don't think that would have been a
good thing for him to know? ‘
| THE WITNESS: - Not to a man that's fixing to
séntence me to time; no.
| THE COURT: So was if already lined up whén you
finished pleading that you were goihg to recant. your
testimony? |

THE WITNESS: Yes, sir.
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Victor Mercuri - Redirect Examination by Mr. Shaffer

THE COURT: So that's why you went -- I saw on the
noteé, the transcript said you were -- your plea ended at
- 4:16 and you signéd a statement recanting YOur testimony an
hour later at 5:25. So you went before Judgeanr1y. You
knéw you were going to recant that.testihony, you didn't

say anythihg to Him.
| THE WITNESS: No, sir. |
THE COURT: You had already had it lined up to go
backiin the room there afterwards énd tell -- and recant?
THE1WITNESS; Yes, sir, because I never heard the
man“taik'ab0ut his case. | |
| THE COURT: Al11 right. You got~aﬁyAqueSt10ns'you
want to ask'hih based on that? i
| MR. SHAFFER: Your Honor, I do have one.
THE COURT: Go ahead.
MR. SHAFFER: Well, one or two.
B REDIRECT EXAMINATION

- BY MR. SHAFFER:

Q | Do you believe tﬁat it would have been harmful for
you té tell Judge Early that you planned on recant%ng?

A. - Yes, éir, -
Q - Do you think you would have gotten more time had
you told Judge Early you were p1ann1ng on recanting?

A XYes, .Sir. . oo L. L

Q Is that why you did not te]f him that?
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Victor Mercuri - Recross-Examination by'Mr. Weeks

A I didn't tell him that, no. 1 mean -- the man's
fixing to sehtehce me in between 16 to 30 yeérst
~ MR. SHAFFER: Thank you. No further questiohs.
THE COURT: You want to ask anything.
B 'RECROSS EXAMINATION

BY MR. WEEKS:

Q - So when you stood up here in front Of Judge Early
and swore under oath and when you stood up here in front of

Judge Young uhder»oath, twice now, you knew wheﬁ you got up

‘here that third time that you were 1y1ng?

About what, sir?
Huh?

About what?

A

Q

A . .

Q . About the statémenté you made against thfs mén.
A " Today? : | 4

Q

Wheh you testified under oath previously according

‘to what you're saying today, you -were lying?

A I don't understand.
Q When you took the Bible in your hand today and
swore before you got on the stand, jUst.1fke when you took

it before\going up in front of Judge Early, you knew you

were going to lie, didn't you?

A .I haven'f lied today if that.he1ps your question.
Q “ "You haven't lied at all foday? |

A No, sir. o |
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Victor Mercuri - Recross-Examination by Mr. Weeks

Q So the judge is supposed to believe that  the third

time'you take the Bib]é 1n'youf hand and swear to te11'the

truth's going.to be the magic time?

A AT1 I can say is I never hgard.this mah talk about

his case. 1 méde a majority_of 1t up. He deserves a
‘retrié1 without my'testimony._ As she_said during my plea

that my statement was particu]ér]yAhe1ﬁfu1 to her case and

I'm suré that's in the transcripf as well. So the4man

desérves'a retrial, does hé»not? : |

I mean, 1f'§he said fhat>my stateméni was helpful

in his trial then -- I mean, you know, she said that, I

| didn't say it was helpful, she'said that, so obviously she -

thought it helpéd them convict this man. I came here-tb_
make what was right. My consciencé is clear.  Th§t's all I
can really say. |

N
N

Q- 3 Before she ever said a word, you already knew that

~ you were going to go back there and recant?

A I'm talking about what shé said about my statement
at trial in front of the jurors, she said it was helpful.

That's all I'm saying is she said it was helpful. My

statement was a lie during this méﬁ's trial. I mean,

that's all I can say.

Q. - You were pleading gu11ty'1n front of JUdge Early,
_was there --
A What does my p]ea}have anything to do with this
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1|l man's trial,; though? I don't understand that part. What -
2|l does my plea have to do with that.man's trial? That's two

3 tota11y separate things I thoughtr

ail Q When you were p1ead1ng --
sl A Yes, sir. )
6l @ - -- in front of Judge Ear1y;--
7| A Yes, sir. - ' o .
-8l Q -- and telling him you hadn t been promised
9 anyth1ng -- | |
10| A Yes, sir. ’
“11| @ - threatened in any way -
12l A Yes, sir. . | |
13 .Q' | IWheniJudge'Early -- didn't he call upon one of the

14| so11c1tors ‘to say whether or not your test1mony at tr1a1
15 they thought was he]pful? ‘

16| A . Yes, sir, he did.

17y Q- | You didn't disagree with them there, even though

18|} you knew’ybu were going~to go back in the back --

194 A “I'fee1 like’the question_--

20 Q ;- and -- } | |

21| A C-- wasn't'aimed towards‘me; 1t.was aimed toWargs
22| her.’ | | / | |
23| a I see. But you knew when all that was haepening,

24|l as soon as the judge dropped the gavel on your case you

-25|| were going to go back there and change your story. If I
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Victor Mercuri .- Recross-Examination by Mr. Weeks

)

understand your testimeny»night"and your answers to Judge
Young's questions; is that what you wehe going to do?

A Sir, I don't know what y'all want from me, man I

'fee1 like I came to do what I fe1t like I needed to do. I

~don't know what else y'all want from me, expect from me. I

don't’wapt\nothing else from y'all. I 'got my sentencej-i'm
going to do my time. If y'all comeeat me with more time

for what I told y 'all today, that's another th1ng I"1 have

_to_accept and do my time. I ]ust want what s fa1r

Q Now, my_qUestion was when you stepped out here to -

plead guiTty},youfknew you,wefe_goind to go back there

‘afterwards’and say you lied?

' MR SHAFFER Ob]ect1on eked and answered he's .

_asked it probab1y f1ve t1mes  He's answered it several of

those times.
| MR. WEEKS: He's not'answering fhe question period.
THE COURT: He‘hasn'f. But I got your point.
MR. WEEKS: No further qpestions. |
| THE COURT: °Al1 right. Take him back.' You can
step down. | . |
You got any other witnesses?
MR. SHAFFER: No, Your Honor, not at this time.
THE COURT: .You got any you want to call?

J_W_WMRTWWEEKS;d-JpstWe secondu,_Xou.r:eHonor:,,;if\I_,could,.__,D_'_w

(There was a pause in the proceedings.)
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Strom Thurmond - Direct Examination by Mr. Weeks

MR. WEEKS: Your Honor, the State would call
Solicitor Strom Thurmond. | |
STROM THURMONb,
having been duly sworh, testified as follows: |
THE CLERK: Have a seat in the witness box. State
your full name for the court, spell your last, please.

. THE WITNESS: James Strom Thurmond,

T-H-U-R-M-0-N-D.

' DIRECT EXAMINATION

BY MR. WEEKS:
Q Mr. Thurmond, you are .the elected solicitor of the

2nd Judicial Circuit?

A I am.

Q- And“you were actfng in that capacity since 20087
097 | | | |
A | January of 2009. ’ , ‘

Q And were you he]ping:to and assisfing-in thé

™

prosecution of Santonio Williams during his trial for

murder?
A I was.
Q Who all was participating in that trial with you?

From a lawyer's standpoinf and from an investigative

standpoint?
A .I was cd-counseT with‘Ms. Cassie Hall and we were

provided trial supporf by Investigator Steve Miano and

-579
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46 .

Norwood Bodie, all.of who are present in the courtroom.

Q WHo was representing Mr. Williams dufing that
trial? o

A Mr. Dave Hayes with the public défender'sAofficer
I'm sorry. Mr. -- rebreSenting Mr. Williams was Mr..Nickv

McCarley and Mr. Derrick Bush.
Q Okay. And at éome'point in time during the

prosecution of Mr. Williams, were you advised that Victor

Mercuri had some 1hfqrmatidn_thatlthey wantedv--‘he wanted
to share?
A "Yes,‘Mr. Hayes was representing Mr. Mercuri,

feached out fo'Dethy Solicitor, Beth Ann Young via
e-mé11 -- she was prosecufing Mr. Mercuri -- thatk

Mr. Mercuri had infdrmation.re1ated to a couple of cases.

Q Okay. More than just Mr. Williams?
A Yes. | |
Q A1l right. And as a result of getting that

information, what did-you'do?
A I vaiods]y didn't know what the‘infofmation was,

but I sent Investigator Steve Miano to the Aiken County"

Detention Center to meet with Mr. Dave Hayes and Mr. Victor

Mercuri.

Q ' Did you authorize Mr. Miano tb promise him

_manythjngT.giveuhimﬁanympowen_at_all;tongrantﬁ1mmunjty,on B

\ .
~anything to Mr. Mercuri?
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Strom Thurmond - Direct Examination by Mr. Weeks
A Abso]ute]y not. And ffwas not present, neither was
"Ms. Hall.
Q ' And after)that meeting, did Mr; Miano prepare é

~written documgnt outlining what Mr. Mercuri had told him?

A - He did. | | |

Q  What did you éd&isé Steve Miano'tb do after that
&eeting?. Or what did he:dO'afterfthat'meét{hg at youf
behest to‘corrobofate any,informétion Mr.‘Mercuri~had‘giveh
you? ' . 14 | | |
A U]timaté1y‘to obtain records from the Aiken County

Detention Center about housing aésignmentsvéhd disciplinary

actions. |
Q - And what was the purpose of that? :
A ~ .The purpose -- fo11ow1ng that meeting, we het.with_

Mr. Hayes and'@r.vﬁénpuri. I say we, Ms. Hai], Mr. Miano,
and ‘myself, on Novehber 9th, 2016 ‘and 1ntefviewed‘ 4
Mr. Mercuri. Following that interview, we took the

‘1nforma£10h that he had providéd and Sought to corrqborate

-

-it with the jail records and the discipTinary records

maintained by the Aiken County Detenfion Center.

Q And why was that significant based.on what he had'
told you? | |
A ‘A couple of reasons. Some of the information that

he. told us with consistent with.our theory of the case that

the shooting of il McFadden was a retaliation killing for
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-Strom Thurmond - Direct Examination by Mr. Weeks

|l _with_ some_members_of your_staff, met with Mr. Mercuri_two

a Mr.. Donny Brooks -and we knew that Tayquan-(phonetic)

..Cdach was a suspect_and that homicide had been 1n'pfox1m1ty

on the brick wa11}td'his‘31ster. lAdditiona]]y, by giving

their proximity, the fact that Mr. Mercuri told us he was
shoot'ilng_‘at\ 'somebody else but missed and shot N McFadden
was consistent with where individuals were situated on that

brick wall. And as importantly we were'ab1e‘to corroborate

 w1th the detentioh center housing assignments that on two

separate occasions that Mr. Mercuri was in the same pod

with Mr. Williams, that his roommate, Mr. Mercuri's
roommate had been this Rawna11h'1t's‘P-A+w-N-A<L-L and that -

‘they had been ch11dh00d~fr1endé,‘1 bé1ieve'th Mercuri had

told us. .
Additionally with the disciplinary records

information that Mr. Mércuri»had proyided us, at‘some point
~he and Mr. Pawnall were on lock down and that is when he
“heard the_conVersation through the door. I believe his

-‘testimony;was he saw'Mr.-Wi111ams's 1ips moving, but that

Wbu1d havé‘a1so'beén consistent with the statement he gavé

- of what we cou1d independently corroborate, so we did not. .

I _ .
accept Mr. Mercuri's statement 1@ a vacuum. We sought to

corroborate it with all other available information.

Q If I understood it right, 'you personally, along

different times?
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~ Strom Thurmond - Direct Examination by Mr. Weeks

A Correct. On November 9th and prior to his .
testimony in January of 2017.

Q- , Okay. And priorito the testimony that he was

offered or that he offered in the trial of Santonio

Williams?
A It was brior to the téstimony, correct.
Q B At any-time; at any of those meet -- those two

heetihgs, did you promise him anything, offer him any plea,

threaten-him in any way to get him to testify?

A We made Mr;_Meréuri no offer, no deal, no promise,
. - : N .

period.

Q Did you 1mp1y'that’he would get the benefit of

whatever if he testified?

A I did not. One.of the -- the first time we met
with him, he kind of blurted out that he wanted to plead to
strong-armed robbery. I told him that I was not
prosecuting his casé; I'h not- handling his case I didn't
know anything about.his case . and fhat he needed to listen
to his étforney and to tell the truth. |

Q Did anybody else on the tria1 team or on the

investigative team make any promises in your presence at

any of those two meetings? -

A Ms. Hall never spoke one word to Mr. Mercuri. I

' droVe the meeting and the conversation both in November and

in January. Investigatof Bodie was at the second meeting
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Strom Thurmond - Direct Examination by Mr. Weeks

.~ trial.

~along with Investigator Miano. ‘Neither of them made any

statemen{s'to Mr. Mercuri as far as statements; Mr. Miano
was at the November 9th meefihg and again'méde no |
stateménts to Mr. Mercur17mak1ng any offer orvpromise or
deal with him whatsoever. |

Q  Now, during this period of time Deputy Solicitor

‘Béth Ann Young was‘pfosecuting Mr. Mercuri. Did she ever

- meet with y'all and Mr. Hayes in any of those meetings?

A No, the conversations I had with Ms. Young was
following Mr. Williams's trial.
Q Okay. And after the tria1.weré there conyeréations

about offering him something to clock in a plea?

A Yes.

Q And did that ultimately happen?

A | Yes. |

Q ‘Prior tofthat.had you -- did you- meet with David
Hayes: promise him anything or brior to, the plea -- between

the trial and the plea, did you promiée Mr. Hayes anything

or Mr. Mercuri -anything --

A No, I did not.
Q .- or did Beth Ann.Ypung prosecute him fully? |
A | 1 did'not have any converéation with Mr.”Hayes via -

in person or electronically until after Mr. Williams's

Q Okay . And then ‘after that a plea was worked out
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Strom Thurmond - Direct Examination by Mr. Weeks

with Mr. Mercuri?

A It was. And I relayed to Ms. Young that

Mr. Mercuri had provided truthful testimony in our case and

felt he was entitled to'somg consideration for it. I was
odt af town oﬁ the day of Mr.\Mercuri's p1éa. Ms. Cassie
Hall was present and relayed that same information tb Judge
Early. .

QL © Okay. And‘as a resu]t of pleading guilty -- I

mean, there was at least 30 years of charges dismissed? .

A | Correct.

Q ~And he got‘18~yeaéé?

A He did, for the afmed robbery of an é1der1y Tady.
Q Okay. ‘And then you, 1like everybody_e1;e, when did

you get informed that Mr. Mercuri said he was Tlying when he

tdok the stand and,When he pled guilty?.

A k, In the days after Mr._ Mercuri's p1eé, I'm sure I

was advised immediately. ‘I was not personally present for

his plea.

Q Okay. Strom, d1d'you say anything to Dave Hayes

‘outside of Mr. Mercuri's presence promising his client any

consideration?

A I did not.

Q ‘Did’you know of -- or were you present when any
member of ybur staff made any such prom}ses?v

A They did not.
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Strom Thurmond - Cross-Examination by Mr. Shaffer

:you.

Q Okay. Answer any questions Mr. Shaffer has for

.CROSS-EXAMINATION

BY MR. SHAFFER: L

Q Solicitor Thurmdnd, SO your téstimony is you did

not offer Mr. Mercuri any strong-armed robbery deal, right?.

A I absolutely did not.

Q You didn't fe1]_h1m we're going to offer this to
you?. | | |

A - I did not.
Q Okay. But he brdught.it up ‘at some;point; is that.

fair to say?
A It's accurate to say. . A
Q - Okay. -So it's accurate that.he brpught.it up af

some point during the.November'meeting?

A "~ During the November 9th meeting, we made

Hintroductions_and he kind of blurted out at some point he

wanted to plead guilty to strong-armed robbery.

Q Okay. o o L
A | And -- let me make sure you understénd.
Q Okay. . |
A I was not 1nvo19ed in his case. I was not

_prOSecuting him and the notion that we would héye offered

,,anythingmhayingmnoi;talked”to;IheﬂatIorneyﬂwhoqhaswhisg*““Q,,A_.

cése,_the'so1icitor who has his case, the victim and law

586.
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1|l enforcement, is simply, you know, nonsensical.

2f @ Okay. Did it appear from your conversation on

"3 vaember.gth that Mr. Mercuri was expecting some

4 consideration?

5| A I don't know what his expectations were. He}

6|| testified today he had expectations, but I --it would not
-7]| have been as a resu]t_df"ény‘promise, offer, de§1 made by_
8|l any member of my étaff. |

9|l Q | | And I know that you're not -i.and Mr. Mercuri said
io and -- I-understand that. | |

jli : Thinking,béck to that November 9th conversation,
12|l did it appear to you thaf Mr. Mercuri was expeéting

13)| something, some sort of benefit from testifying?

14ff A : He stated that he wanted to plead guilty to

15| voluntary manslaughter.and once we quickly shut that down,
16|| said We're nbt’offering you‘anything, he should not have
17]|| had any expectations from my office after that. |

18 ~Q . Okay} But y'all shut it down? Sﬁgf his

19| expectation down?

204 A Immediate]y. Yeah.
21|l a Okay. How did you shut it down? Do you recall?
22/l A I told him that we were not going to taint his

23]|| testimony and I did not have any promise,vp1ea offer, or

/

24|l deal to .make with him, that all he needed to do to Tlisten

25|| to his attorney and to tell the truth.
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Strom Thurmond - Cross-Examination by Mr. Shaffer

Q Okay. |

A And at that point I read the statement to him thét
he had given to Investigator.Miano and ésked him if it was
true and he said it was.

Q Okay. Now -- ‘

A And it's . at that péint I think -- I think that

meeting start to finish was less than 30 minutes. But once

"he -- once the prosecutors had té]ked, we then wanted to

1ndependent1y,corroborate as much from him as we could.

Q Mr. Hayes was in that meeting} cofrect?
A Absolutely. o _
VQ Okay. .Now, dider. Hayes tell him that he would

receive any sort of benefit in your presehce?'

A ‘INotlihmypresence.

Q Okay. And you»don't know if Mr. Hayes did or did’
“not te]T'him_he wouId.réceive ahy benefit?

A1 haVe no idea about the'privéte converéafions
between Mr. Hayes and Mr. Mercuri.

Q - Is it easy to get people in jail to cooperate and
testify against other inmates? |
A I can't answer that‘questign. I can fe]] ybu that
we-did hot make any promises or.qffers to Mr. Meréuri.

Q ~Are you confronted with this situation on a regular

cooperate in prison’where they say I want a deal in it?

_basis when_youmhavehsomeoné;who_potentia]1ywwants_10_,- o
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Strom Thurmond - Cross-Examination by Mr. Shaffer
A People in trouble frequently wish to cooperate.
Q Okay. . And part of that is so that they'11 possibly

can get some consideratidn»1atef on; is that fair to say?
A} - Well, whét . again what's fair to say is we made
none of those offers. .You're kind'of'asking me to get in
the head genéfa11y - - | |

0  Yeah.

A - -- of criminal défendantéﬂ' And you know, I -- 1

can tell you what we told Mr. Mercuri and what we didn't.

Q. Okay. Well, and I'm not talking about Mr.. Mercuri,

I am ta)king abqut genera]]yy Genefa]]y,_whenéver they --
whenevef somebhe.comes forwafd, they wént some sort of
éon§idération; 1s%that fair to say in your experience?

| "'MR, WEEKS: Your Honor, objection. General 1s.hot’
re]evant here;

THE GOURT: It's speculative.

BY MR. SHAFFER:
Q ~ In your experiencé, does --
MR. SHAFFER: - And I'11 rebhrase the guest{on if
that's okay, Your Honor. | |
THE COURT: Okay. - (
BY MR. SHAFFER:

7

Q In your experience is it a common practice for: a

cooperating inmate to request'some consideration?

A I have seen that happen and I haye seen it not
589
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Strom Thurmond - Cross-Examination by Mr. Shaffer

happen.

Q - Do you have a statement, normal thing you say,;
.whenevef that QOes happen? . Do you tell them we can't
promise you anything right now?

A We generally say -- wé wouldn't have the right now,
those:are your words.

Q | bkay;

A - Yeah. Testify truthfu11y,_$e make you no promises,’
{ . .

~

no offers, no deals.

Q. Say we'1ll look at it later?

A I did not say that in Mr. Mercuri's case.
Q Okay. But you have said that in past?.
AT dbn't.knowxif I've said that in the past. I've

handled  thousands and-thouéands of criminal cases. I can
.te1T you what I said and Whaf I didn'tASay in:Mr;'Mercuri's
case. o | |

Q  That's fair. But you weren't preéent for all of

the conversations with Mr.fMercuri; is that fa1r to say?

A .1 mean --
Q " The first conversation you weren't?
A I wasn't present at the first meeting-with

Mr. Mercuri that he asked for.-

Q Okay. Did you do énythihg to -- well -- I‘guess

_let me ask this: Specifically -- and I know I've already. . ...|.

~asked this question, but. I want to make sure that I have it
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Strom Thurmond - Cross-Examination by Mr. Shaffér

correct in your words. Specifically whenever he indicated
that he wanted to plea the strong-armed robbery; what did
yoU,specifica]]y say to him? o

A ‘I said we are nof going to take your testimony -- 1
séid‘1n1t1a11y; I'm not hand]ind your case, don;t know
anything about your case. Yohr case is being handled by
éqmebody_else. I'm ngf going to taint your .testimony and
w1]1 make you no plea offer, no deal, ho promises. And you

just need to follow the advice of your attorney and tell

the truth.

Q - . What did you meén by we;re not going to taint your
testimony?

A | We're hot gofng'to-téint your testimony.

Q  Well, what do you_meanfby tainting of test{mony?

Can you-eXp]ain that just --
A Entering into a conversation about what if's. I

was hot interested in having that conversation with him. I

'to1d him again f;m not making you a deal, I'm not making

~

you an offer, I'm not making you a promise. Testify

truthfully --

Q ~ Okay. \

A B or not. Cooperate or notf“-

Q Why would it taint his testimony for him to -- him

to talk to you about a'p1ea offer?

A Because he was -- I'm sorry. Because his testimony

a 591
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Strom Thurmond - Cross-Examination by Mr. Shaffer

under oath that he had not been-madé any promises'or any
deals or any’offers was‘important tdtme in this case and in
other cases. And you know, it can kind of be spun either
way by a defense attorney that you've either got'a‘dea1 or
~you're getting axdéa1 and, you know, we elected to ndt~make
him any offer and would not be in a position toAconsidef

his testimony until after he had testified.

Q Okay. Have you ever explained your thought on that
tb :- tdveither Mr. Mercuri or his attorney, David Hayes?'
A In those discussiohs, the two conversations I've

hadﬁwifh'Mr. Mercur{, no. I don't recall 1f_I ever had
that cdnversétion with Mr. Hayes.

Q Did you ever disclose fhe fact that Mr. Mercufi
asked for‘a plea, a Specific plea offer‘durjng your
conversations? ' , . |

A Idon't recall if I did.

}Qv So'whenever you shut him down and saying‘thét,
saying we're nOt going to taint y0uf_test1mbny, is it fair
to say you diQn't.Waﬁt'tovgo'down that path to lead to.a'
poséib}e offef?v' |

A I -- 1 was not 1nteré§ted'1n having any
conversatioh with Mr. Mercuri about how his case would
u1f1mate1y be resolved.

N

Q _ Okay. .

A ~ Which is why he was very directly told we're not

992
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Strom Thurmond - Cross-Examination by Mr. Shaffer

promising you anything. I didn't want -- I didn't want him
to start with a -- with a well, why or what about this. We
- just were hof going‘there‘with him. |
- Q ‘Because if you. went there, it might taint his
testimony, r1ght?
A o I'm -- it wasn't.going to bé.taihted by anything I
was going to say.
Q ,: But it may h?ve been -- it would havé been tainted
had you gone into a éonversationfabout plea offef,'right?
A Potentially.
Q ~ Okay.
A Yeah,.
a  'And you wou1dn;t have wanted that to come‘out at
4tffa1 that hé was under the expectation of_gettingfa plea
offer .in order to testify; is that féir to say?' |
A Wh1ch is why it d1dn t happen
Q But is it fa1r to say though? You didn't want that
coming out at trial? |
A P1ease ask your que$t1on aga1n
Q Okay. You didn't want it to come out at trial that
he was expecting a_p1éa offef in exchange for his
testimth? o o o ’ '
A He didn't -- he was not made a plea offer, so 1t’j_
would not hgve<00me'out at trial because it didn't happen.
Q I understand that, but you didn't want the"-j'his
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expectation to come out at trial, did you? Did you'want --
A Which {s why he waé not made a plea offer.

Q Okay. But -- I understand that that's why you
‘didn't make him a p]eé offer. I understand that part of
your testimony. But }ou'ré saying yes, you did not want
.him -- want the jUry to hear that he had expectation?

A You'rg asking me to opine on Mr. Meréuri's
expectétions. I can tell yod what we tQ1d Mr. Mercuri and .
“what we didn't. | |

Q And‘I apologize if I haven't'phraséd the question
properly, becauée it could cdmp1ete1y be'my fault, but what
I'm trying to ask you is you, as a solicitor, as the trial
attorney prosecuting the case, would not‘havé wanted the
jury to hear thét he was testifying with_the expectation of
a p1ea.offer, correct? .
A Unless we had/made‘that expectation.
Q ' Okay..‘But you wouldn't have wanted them to hear
that, correct? | ( |
| MR. WEEKS: Your Honor,vhe'3~answered_that.
BY MR. SHAFFER:

Q - I mean, it's a yes or no question.' Did you -- did
you want the jury to hear that "he had the expectation of a

plea offer or not.

;AAM,;_Ak'There.was”not-én“expectationfofﬂa;plearofferanomfw;___m

my office because we told him we're not making you any p]eé
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offers. 1I'm --

Q I understand your testimony related to that. What

I'm asking you is whether or not you wouId'haVe wanted them

to hear, them being the jury, to‘hear'that he had an

‘expectation of some consideration. Not whether or not it

~happened. I'm asking you whether or not you wou]d have

wanted them to hear that, what his expectation was?
A ) You khow, I just -- I just don't know how to answer

that question.

Q A1l right.
A - Sorry. |
Q You didn't bring up at trial the fact that he had

previous1y'asked you to give him a p1éa offér, correct?

A That did not come out at theftr1a1n - I remember --

i'1a1d a1j of his charges out there, what his exposure was,
what his priof‘recérd was, and then Mr. MCCar]ey éfossed
him on the same subject matter..

Q ~' Okay.‘ Now, you're saying you.don't recall ever

] ! T )
disclosing this fact that he asked for a plea offer,

correct?
A Yéah; I don't believe that/came out in trial.:
Q - Okay. And you don't recall disclosing it to

~counsel, do you?

A I do1not-reca11.

Q - Okay. In your opinion, do you think that him
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asking for a plea offer indicated that he had an
expectation or --

A | I don't know what -- I can'f get into thé m%nd'qf
Mr. Mercuri. | | | - |

Q  Okay. Objectively, do you. think it would be more
11ke1y-that he would have an expectation of consideration
if he had been asking about a pleé offer?

A If Victor Mercuri askedjif hé could plea to
stfong-armed robbery, I assume that_woq]d have been his
expectatjon, bUt, again, whaiever his expectations wefe, wé
to1dvhim 1mmedﬁate1y,'c1eaf1y that no promjses; no deals,
no offers. | .

Q . And you told him that you didn'f want to taint the
testimony, correct? | | | |

A I did. »

Q ~ And you told him to listen to the advice of his

attorney, correct?

A "~ And to tell the truth.

Q Okay. And fhat is Correct,‘you told him to listen

to the advice of his attorney, right?
A . Absolutely. |
Q And in previous -- previous cases, you and --

Mr. Hayes has had clients testify as. cooperating witnesses

__on._cases that you've handled; is_ that fair_to _say? . _

A I can't remember specific names of defendants, but
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'Ifm4sure I've had a number of cases with Mr. Hayes.

a plea later on?

e

frequéntTy'get'some consideration by us and/or the

sentencing judge.

that to be the caée?_

A I don't know. 3

MR. SHAFFER: No further questions.

" THE COURT: .Any redirect?
MR. WEEKS: 'Nohe, Your Honor.
THE'COURT: You‘may step down; thank you.
AnyMOre witnesses?

- MR. WEEKS: Just a second, Your Honor.

(There was a pause in the proceedings.)

with.regaqd to this. )
THE COURT: AT1 right. You want to_make>your
argument? | | |

- MR. SHAFFER: Yes, Your Honor..

Q ~“From your course of‘deaTing with -- déa]jngs with

Mr. Héyes,-do you think that that -- that he understood

MR. WEEKS: Nb further witnesses from the State

Your Honor, obviously there's two separate issues

Q Okay. As a general rule, you have given -- given a

defendant who testified in a case some consideration during

A ‘I mean that's all very fact and.éase.specific. CIf

a defendant téstifies meaningfu1]y”and truthfully they can
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here. There's one related to. the factua1 events that
Mr. Mercuri or Mr. Mercuri testified to which he said are

now false. -Obviously, that would be grounds for a new

!

.tria] based off of the fact that it was, in fact,’evidence

used at trial that turned out to be false, Your Hohor.' I
believe that‘hjs'testimony would qua]ity‘ae newly -
discovered_evidence in this case because it's not just mere
1mpeachment,_1t's him saying hay I‘made all that stutf up
in order to get a deal. |

Your Honor, obviously this relies on the '

~credibility of :the Court and I understand that you're here

to make a credibility determination and in many situations,

if this had,been a situation'where,'yoy know, some third

party off the street had come up ahd said'he'did it and
then came back later on and said no, he didn't do it, that
m1ght be rea11y, rea11y suspect, the fact that he's’
recanting. No, we're not dealing w1th'a normal person
here. What'we'fe dealing with is a jailhouse snitch, Your
Hondr‘ "He basically got up here and testified, HeQ,hI'm --
I was doing that to save my sk1n because I thought it m1ght
benefit me. He's testified comp]ete]y aga1nst his
interests here toQay because as the Court informed him and

I think he got the idea that he may very well get charged

‘and get.additional_time for_this._So I think that that _ _

lends to the credibility of his recantation, Your Honor.
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Your Honor,'any Time you're dealing with someone

- who had an expectation, which I think that easily as the

fagt finder you can.say that he had the expectétion‘that he

might get something beneficial from this. I think that

that's pretty ciear from the evidence you have before you
that he would haye-been expecting to get something. . Your
"Honof,'I fhink that obviously he had a.mdtive to lie in the
first place dUrihg the tria]l-; my ciient's tria1;' He has
no motive to lie here today, bﬁt he's'hefe givfng‘a
statement_saying'that that's completely fa]se, SO --vand
really what We'have, the on1y -- the only -- you know.--

~ THE COURT: ‘He's']ied’so much prior4to today that I
shode believe him today; is fhat whét you're saying?

MR. SHAFFER: No, Your Honor. Actually, I'm not

;sayihg that --

THE COURT: He's Tied in my court, is what he said,

back in -- at the trial. He_11éd in front of Jddge'Ear]y,

. buf you're telling me I should believe him today deépite

the fact that he already lied in my court once and he lied
to Judge Early. | | |

MR. SHAFFER: Your Honor, I'm saying that --

'THE COURT: That makes him be]ievéb]e;

MRL SHAFFER: No, Your Honor. lI'm sayfhg that he's
comp]etely not credibi]ity. -His testimony in front of the

'

trial court is Comp1ete1y not credible. Whenever you were
oo | .

-~
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frying the cése, he had a motive to lie; where todayvhé
doeé not have to lie because obvioué]y the Court's going to
have to deterhine éhe of two things. Either.he's lying
today or he lied on the stand. The Court basica]}y haé'fo
- choose one of them, is my understanding, is to bé]ieve
..either his testimony at tria],\which he had a motive to lie
about, or his testimony today, which-hé's disincentivised
in lying about because basically he géts an additional -
qharge._ | | | | |
THE COURT: We11, what about his testimony in front
of Judge Ear]y?‘-Wheh»he was giving his plea that he had -
not been proﬁised anyfhing{ and,fhat'he certa1h1y'rema1ned
siient whén the solicitor told the judge that he had been
hé]pfu] at tria]vih convicting him. He obviously was
wi]]ing to accept the benefit of the Sd]icitor's‘statement_'
W1thodt correcting the judgé;'Oh, I know that they_said I
cooperatedjat t;}al and that's part of this deal that we
recommend yqu-gét no:mofe than 20 years.. But tHey didn't
know he waé getting ready to walk in from this room to the
adjacent‘room7ahd recant his testimony in its entirety.
But yet he testified that-thét's exactly what‘he planned to
.do; He didn't enlighten the judge, he Tet them state
sométh%ng?that -- I think they believed was true, but that
_Ahe-knewmto_beéunfrueqmehat'svwhat_his,Iestimony“bOj]ed_;_;,

down to. Well, he lied then too.

600




601

.10

11

12

13

14

15,

16

17

18

19

20"

21

22

23

24

25

601

601
67

MR. SHAFFER: And, Your Honor, I think it's

- probably a continuation of the same motive to lie. Ybur, .

Honor, he e;‘I méan; obviously, I didn't pick him as a
witness. I'm calling him today to --
THE COURT:"You;fe'te111ng me he's here foday.to

earn a boy scout badge because'he's_dedided to become a
good citizen. |

| MR. SHAFFER: Your Honor, what I'm trying to
convince the Court of is that he had é reason -- his
testimony today is more Tikely the. truth than the teSfimony ‘
at trja]{ whenevéf he had a‘motive -- whenever he was |

trying to get something.‘ And did he do tﬁe so1icitor"s-

‘office wrong? Yes, he did. I mean, 1'ﬁ not saying'that he

didn't, you know, bési¢a11y_-- if there was a deal in

place, he didn't sort of crawfish his way out of it and try
to meés up the solicitor's office. He did. YOQ know; Your -
Honor, I'm not'saying--;' |

THE COURT: It's becoming very difficult for me to

 figure out what I'm supposed,tb believe he's sayihg when he

says it. _
MR. SHAFFER: And, I understand.

THE COURT: You're saying today,. believe what he

\‘ .
says.

MR. SHAFFER;. Well, YpUr Honor, I'm»frying’to‘say

that you can't believe what he said at trial. I'm saying
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that it's more 1ike1y that he's ---

THE COURT: And I can't believe what he said in

- front of'JUdge Ear]y. You can't leave that one out either.

MR. SHAFFER: And, Your Honor, the second time he

got up there, she said,that there was no deal and he said

_that the reason'that he would -- he said that 1s'because

Judge Early was about to sentence him and he th0ught‘1t
weu1d be beneficia1 te,him. The State made a point.

Mr. Weeks'made a ppint whenever he first got up there} he
said you lie whenever it's .convenient to you. Okay.l'And
I'm not d1sput1ng that. |

But what I'm say1ng is that today it' S not

convenient to h1m . It was convenient for him to 11e 1n

front of this Court and in front of the jury. It was
conven1ent to him to lie to Judge Ear1y And 1t's‘ |
comp1ete1y not convenient for him to lie here today and I
think the Cozrt is going to have to make a determ1nat1on as

te which one of those statements is credible.

THE COURT: . Well, I'mtgoing to her.you,0ut because

I already have. Because I listened to him and I listened

“to the so11c1toF and I wouldn't believe Mr. Mercuri if he

said the sun rose in the east and the sky was blue outside.
So 1f that s all I got to do to make a decision on, that I
don_tmiqnduhls“testnmony"to-bemthe slightest bit credible..

And it's just a matter of figuring out when he 1ied and

A
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. the board is that fa1r to say?

: when he's telling the truth,‘T'm'not capable of picking up

on all the.nuances of when to believe him and when not. I

~

choose not to believe that he is a credible witness. So
when he testifies here today, it's as 11ke1y tolme that he
is lying today as it was when he 1ied in front of'Judge
Ear1y and when he liee in my courtroom when we had the_
trial. So he is not’a‘credib1e witness and I do not
believe a.word.that ne said today. _

, Maybe his name,.but that's about it. Al1 right[
So I think that probably shuts that motion down.

MR, SHAFFER' And, Your Honor, if o I'm assuming

! !

you're f1nd1ng essent1a11y that he's not cred1b1e across
e . : .
) THE COURT:‘-I th1nk‘that s pretty fair to say.
MR'ESHAFFERr Okayi Your Honor, related to the
second issue -- and obv1ous1y, I m not go1ng to argue any
further on the 29(b) issue.
‘Related to the second issue of a-effer,_Your_Honor.

There is testimony’basica]1y that was uncontradicted. The

,State'neVer put up Mr. Miano to testify as tO»What was;'

promised or what was npt promised during that first
meeting. I think that at this point, you know, obviously,

Mr. Thurmond wasn 't present dur1ng the f1rst meeting, okay;r

_He can't’ test1fy to what. happened and what was said dur1ng~

/ tnat f1rst,meet1ng.
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COURT:

You could have called him as well.

1 THE
2 « MR. SHAFFER: - Well --
3 THE COURT: 1It's you'relmofion.
4 MR; SHAFFER: And, Your Hondf, I --
S | o THE COURT: You had the burden of going,forward
6 with it. |
7 \ }MR. SHAFFER: And, Your Honor, i put evidenée in
- 8]| the recofd.thatxis_basica11y uﬁcoqtradicted at this poiht;
ol which is that there is uncdhtradfcted.testimony right"now 
"10 that-Mr. Miano basica11y sa1d that thefe will be some $ort:4
: 11| of benefit. .I mean I CoU]dUCa1}:him now if the COUrt'W111
12 _a]}ow me.tAi Buf_Ifmean, I think 1t's<uncontradictéd right
13|} now: The State chose not to put him Up : They're under --
14| he's under their contro1 ‘He's the1r w1tness
15  THE COURT: There's abso]ute1y noth1ng that would
 16|| have prohibited you from calling him.
17 ' MR,.SHAFFER'V Well, Your Honor --
i8 'THE COURT: If he wou1dn t have test1f1ed I wbu]d
'19 " have made him get up here-and test1fy‘1f you had ca]Ted
20]| him. | | co
21 | MR. SHAFFER: Your anor, may I call him now?
22 THE - COURT : We11, you a1ready.know how I'm going to
23|l rule. You could have done it already.
24t ‘MRL_SHAEEER;_;Well;_Xoun_HonotLH_I~donLt_know;how‘
25 you'fe goihg to rule on the second part of the issue.
604 604
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THE COURT: You had the opportunity to put up any
evidenee that ydu waht. So I said we'fe moving to
arguments. s

MR. SHAFFER: Okay. Your hondr, I still be]ieve
that it would be -- that there is absolutely no evidence in

the record to contrad1ct the fact that Mr. Mercur1 or

'Mr} Mercuri had been told that he would benefit in some way

from -- by Mr. M1ano. I don't believe that there s any
evidence 1n<the record to dispute that. I don't -- so i
believe that that might be grounds,for a new trial in and
ot itself. , |

Also, re1ated’to Mr. Thurmond's or Solicitor

Thurmond's testimony, he basically testified that he does

not reca11adiec1osihg.that there was:--- that Mr. Mercuri.“

had asked a plea offer. Your Honor, I think that that
evidence should have:been disclosed. I think it should

have been'brought'Up in front of the-Court because whenever

‘he got up.thefe,‘it makes it more likely that he has some

sort of bias. It is -- I believe it is -- it does go to --
it is relevant to whether ortnot he weu1d expect some
benefit from testifying, the fact that he actually
requeSted a plea otferj

THE COURT: But he didn't have a plea offer
according. to Mr. Thurmond. | |

MR. SHAFFER: Well, it determines how you -- and I
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~74f Wf1]-égree that he did not - that Mr.-Thurmond
testified that he - that it was not a straight plea offer.
This -: the problem is, is whether or not he was given. any
consideration, Youf Honor. If he?s up there expecting :
consideration'-- | .

| THE COURT:" Any considefation he got.was after.the
trial. - -

| MR. SHAFFER: Your Honor, whenever he Went'Up there

and had the expectation Qf consideration; I believe that

vwhenéver he actually said that then that should have been-

disclosed because it goes to whether or not -- he Wés
receiving -- whether or not he had a motive to 1ie. It is
Brady matéria1. It is information whenever he gets up

there and says; Well, I had, you. know, he gets up'there and

says I want the plea-offer. Your Honor, I think it goes to

his expectations and coming forward. It'sfre1evaht to
that. | |

“. It s -- it cou]d.make'é.difference in the way the
jury vfews}the case and the way the jury views his:
testimony beééuse'therway'it stood Was he got up there and

merely said, you know, I -- there's no reason for me to

'téstify. I'm not getting any benefit from this. But if
the solicitor understood that he had some sort of

expectation _of that, due. to_the_fact.that _he!s_actually_  _ __ | _

requesting'it during their’meeting, that should have been
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disc]bsed. I thihk that would have been discoverab1e. I

- think that -- that it -- had defense counsel known that,
- they probabTy would have brought it up. Well, you say that
_you didnft -- you'weren't promised anything, but weren't

'you asking for a.p1ea offer whenever you met'with the

solicitor on this‘case7 That‘s 1eg%t1mate material that

should have been d1sc1osed under Brady and Giglio and Napoo

| and the State case I cited Riddle v Osborne. That is

‘legitimate information that should have been disclosed.

i

The State indicates, we don't know if we‘-- we

-don't recall disclosing it. Your Honor, that.is

information that should have been disclosed. That in and
of 1tse1f wh1ch the solicitor adm1tted to, regardTess of
h1s test1mony, is Brady mater1a1 that-was not,disc]oséd,
Your Honor . | |

THE COURT ~Does the State wish to respond?

MR. WEEKS: Your Honor, if I could have a minute
before I respond? Just a short break. | |

THE COURT: . We'11 take 5 minutes.

(A brief receas-was observed.)

THE COURT: A1l right.‘,Back on the record. The
defendant's 1in the'courtrodm. |

Mr. Weeks, you wanf,to make yoUr argument.

MR. WEEKS: . Thank you. . First thing, I agree, is

you canft believe a word out of Victor Mercuri's mouth; and
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I think that's been proven by his testimony. The two times
' béfofe today»that he's put'his hand on the Bible and'was
under oath, he said he wasn't pfomised.anything any way,
‘shape, br‘form fo gef him to.testify{ He said that before
two differént judges under oath. The failure to'ca11~Mr.\
Miaﬁo when the éo]icitor, the héadeprosecutOr for the 2nd |
Circuit says that none of his-pepple have promised '
Mr. Meréuri a deal 6f any soft, that he read him'the
~statement prepared_by_Mr. Miano after.their first-
interviéw. He said‘it was true. Nobody promised'him'
anything in exchangé for the testimony he gave during fhe
trial of this céée.
- As you correctly pointed.out, Mr. Shaffer has the
ability to call every Tawyer that's ever ta1ked4to
Mr. Thurmond or. Ms. Hall or Mr. Miano to contradict what
Mr._ThQrmond testiffed undef oathf including the 1awyef
that wés representing him in thesé mgetings and who
‘représentéd him at trial, as.wé11 as thé lawyer who
repfesented Santonio Williams at‘tria1 to contradict
ahything the so]icitor said about there being nobromises~
or inducements made to testify. | |
The so1icitor-correqt1y saﬁd~I~can'f tell youi
what's in that man's mind, whether he hopes to get a
;~neward,.whethenwhe“hopes.tomgéiw_you_knoww_a;kisswandﬁa

presidential award after he testifies. I cén't‘te11 you
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that. I can just tell you I didn't promise him anything

and he made it real clear that he hadn't promised him

anything and I think you correctly stated and our law is

replete with instances that sayé this is a credibility

determination. ‘It's'a determination by the trial judge or

'by the judge‘heéring the motion and I suggest that the

substahtianevidehce,based upon Mr. Mercuri's admitted

. perjury 1is sufficient to'deny the motion.

Ilwou1d point Qut’a coﬁp1e'of cases just for the
record and I think as I indicated the law is pretty c1eér,
but tbe one I particu1af1y like is one thaf -- I got a ‘
little note here, Judge. Staté-v Mayfield, a lot of them
cite-when they're ta]king‘about after-discévered evidence
iq situations where somebody'décides after a trial or after
the testimony -- I don't know if you have a copy of it,
judge,fbut I']J pass up one: But I like it for theﬁquote.
It says and’he points 6Ut that the perjufy is fhe Ohe,‘
asking -;

o ATHE.CbURT: What pagé are ydulat?‘

MR. WEEKS: Sir?

" THE COURT: What page?

-MR. WEEKS: Yes, I thihk that particular qhote is

'right toward the end. It is. It's the last paragraph in

the. order, Your Honor. The person whose testimony .is here .

offered in support of the motion for new trial because of
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newly-discovered perjury afe those who now prbfess to be

perjurers. »

| I think that's clearly the situation with

Mr. Mercuri. He's admittéd‘to lying at least two times
under oath, which 1s,é confessipn,of perjury and wants you
to believe him oh the last time he testifies. I don't
think'he'é credible and I'd ask YourvHondr tb deny theif
motions; | z | -

THE COURT: You have anything in c1osing?' It's

your motion.

“MR. SHAFFER:. Your Honor. one thing that you --.the

Court had said and the-State had échoed was that I could

have called Mr. Miano myée]f. The State also said I could

have'ca11ed’Mr, Mercuri's trial attorney. Your Honor, I

would state that first of all outside of my going out and

subpoenaing these peop]e; none of them are in my control to-

draw some adverse inference :against my client because of

Sit. Seéond]y, YQur Honor - -

THE COURT: . I'm just saying‘todéyfs the day. If

‘'you wanted hem here you could have asked them nicely or if

they said I'm not coming unless you subpoeha me, subpoena

me. I'm not drawing an adVerse‘inference, I'm saying I've

had this on my calendar for several months now and I drove

.Aa]Jﬁthemway_from;Chaclestbn thiswmornjng”and_Ihjswjs_it$___

: MRf SHAFFER: I understand, Your Honor.

- 610
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THE COURT: Okay.

MR. SHAFFER: I'm just hoping that. the Court isn't

‘drawing some adverse inference in my failure to call trial

counsel 1in-this particular situation, or Mr. Mercuri's
triaT counsel, Your Honor. I don't‘th{nk it would be
appropriate to do so. = °

THE COURT: Well, you coqu.have. In fact, I got
an odd e-mail from Mr. Gfbbons whO's‘the‘chief pdb]ic. |
defender that séid he,1h essence got'ah e-maf] tﬁat,they

were notified by you this morning that their presénce was

-

1

- required ‘at this hearing, even though they've been given no

nétice ahd had otherﬁthings to do. He 1nstructed them,to.
voTuntar11y attend. i‘havenﬂt.seen them, bpt then, you
haven't called .them, so I gather you guyé worked éométhing
out. - B
| ,MR} SHAFFER: . Your’Honor,,aCtually that was a big
m1$communfcétion, i'had been talking thh other members ofv
the PD's office befofe this and Mr. Bush, I believe
Mr. Bush might have misunderstand something I told him over
the phone this morning and then passed it along the
evefybody else. | \

THE COURT: vWe11, they were planning to be here. I
guess you told them not to come. | | |

MR. SHAFFER: Your Honor, I said the reason I would

call them is to rebut certain testimony if necessary; that
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I d{dn't’anticipate calling them, but 1 woﬁ]d have them -
here to rebut certain testimony if necessary, Your ‘Honor.
I Waslin éohmunication wifh them. I don't want to mislead
. the Court and. say I wasn't cdmmunicating with them or.that
they gaVe:me a problem. Obviously, they to1d'me that
they'ré right down the street. The PD'é'office here is
great,'dea11hg‘w1th them. Thé solicitor's office has been -
- great dea]ihg with fhem'as well. I;m not saying.anyoné's
Jgiven me:any'prob1ems with }-'with producing them'as
witnesses, I'm jUSt.saying that g1ven this~ﬁatﬁre'bf this
motion;‘the fact that it's é post-trial motion-in:geﬁerai
sessions; it's not a PCR, I'm nof ;--Ivdon't be]feve-that I
“hgve fhe burden to producé spme witnesses not neceséar{1y
underAhy‘contro1 and I think it would be unfair if you were
to somehow View that negatively és a'Tack of evidence; Your
Honor; because of the.fact that I didn't produce the |
witness or 1nfér.som§thfng that they would héve festified
to. |
Which 1is reason I bring this up, once again, the
State mentioned I didn't -call trial counsé]. We11, Your
'Honor, I didn't call tr1a1.counse1, but I don't think the
A-that the Court can assume because I did not call trial

_counsel that -- and I didn't call Mr. Mercuri's trial

~;counselﬂli_thatMsomehow_ihét»would_haye --

that they would . . _

" have testified negatively against my client. I think the

612
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- that he might have other motives in coming forward. I

Court has to deal with the testimony in the record
currently.
THE COURT: A1l right. Well, you know, the way you

posit my choice of I've either got to believe Mr. Mercuri

at trial or today or maybé in front of Judge Early or not,

‘I don't believe it's an either/or choice.' He's come 1in

~today. He said believe me .today. 'Buf the first time I was

in your court I flat out lied because I thought I was going
to get something. I -- he's committed perjury one way or
the other. I don't even know what you would prosecute him.

for as to which sfatement was false; but he's clearly cdme

~in and said I lied in your court, but out of some sense of

civic duty, he seems to feel compelled. One could aﬁgued.

~ o

don't know.' He denied that anybody had threaténed Him té
tell him'hé_needed to<comé‘1n and testify. o

Be that as.1t,may, I choose not to}be]ievev,
basi¢a11y his testimony'today. And his éred1b11it9 is
zero} I dph‘f believe anything he_said. So for that
réason, tﬁe'motioh for .a new trial is denied. _ |
| Now, do'you want to ‘pursue thé motion to re¢ons1dér
sentence? | |
| MR. SHAFFER: ' Yes, Your Honor.

THE COURT: All right. What do you want to say.

MR. SHAFFER: Your.Honor, I know that you've heard

) | | | 613
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the facts of this cése. TfkhOW‘that.youfre probably more
familiar fhan I am because the frial of this'case, I'm |
Iookfng:af through the lens of a traﬁécript and’not
necessarily through -- through, you know, being there,

'seeing the witnesses; and you certainly have a better sense

of the case than I do. I would ask the Court the

reconsider the case or reconsider the sentence of the case.

Your Honor, my client's fairly young and I know
that you get plenty of young people in front of you.' I--
I've had the privilege fairly recently of takfng on a new

client that was convicted of murder in 1964; and other. than

“about two years has been locked up at the department of

corrections ever since '64. He was 15, he's now 69. - Ii
bfing this up'beéauseJI'm sure - his namekis Mf. Bailey,
Christopher Bai]éy. ~And I bring this up because of the
fact that péop]e/Change and,'yoﬁ_know, obviously, there's a
bunch of'cases{-; I'm sure the Cdurt's familiar with the

fairly recent U.S. Circuit Court trends related to>juven11e

convictions, so I'm not going to go through them. But I

.w111 say that peopJe changé..\I'm‘sure Mr. Bai]éy is not

N

the same person he was in 1964.- ' , Cd
We're dealing with, now, a similar amount of time.

He's coming up-on being locked up as long as my client will

—be locked*upm__lLm“sure_he“has~deyglop§d,anQMQhaﬂdewéﬁd "AA

" , \
possibly for the better, you know. He seems honest. I

614
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1|l certainly didh't-know him in '64. You knew, that was way
2|l before I was bern,.but, Your Honor. I would ask thet the
3|l Court reconsider'based off-my’client's age and think about.
4|l the fact thet, you know, he may not be above ehenging and
'5 rehabi11tat1ng.. We're‘net asking, obvioUs]y, for the

6 ﬁinimum here. I undersfand that the Courtfwou]dn't»de

7]} that. -What I'm asking for {s a reduction,'Your Honer. I

8|l would ask for somewhere in the range of 40. years, that the
9]l Court reflect on the fact thet }1ght now, -he could be

10||  Tocked up for the next 50'years,'and, I mean, you know,.

"11|| that he -- that maybe more time than.what is needed-to

12| change him and maybe more than what is just,to~punish.

13 ;SOmeQne who 1is young.

14 S0l jUst ask the. Court. to reconsider it's

15 eentencing. ~I'm not here to try to the te11 you that my
16]| judgment 1s'better than the Court's. 0bVious1y, it's not
17 in - this situation. I'm'Qery far removed from what the

18| Court's seen and the Courf has a better 1dee of what kind
19 'of,senfence he deseres, but I just ask the Court to

20 reconsider the sentence based on that;J | | |
21 . THE COURT: Ms. Hall, are you going to handle this?.
22 MS. HALL: Yes,.Your Honor. On behalf of the

23\v State, the defendaht Was looking at 30 years up to 1ife in

. 24| prison. The victim's family at sentencing asked for:é 11fe'

25| sentence. He,was given a middle-of-the-road sentence.

615 ' : - | 615
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Nothing that has been presented_today changes the fact that
.the defendant murdered an 1nnocent'fé-year-o1d.gir1 in
frcnt of her family in a- senseless act of retaliatory
violence and it's fhe State's position that this motion
should be denied.

THE COURT: Well, you know, it used to really
bother me a 1ot when,IAetarted to dovthis for a long tiﬁe
and after a while YOu just kind of get hardened to the fact

“that there's a lot of yocng people out there in certicu1ar |

that are doing things that c1ear1y they don't'understand
--fhe magnitude ofAcr they have a'comp1eteldisregard fcr 1ife
-‘and;other‘people. I don't know how to fix that. And I |
~often just say, well, you know, based on-what you do, maybe
you got a,chahcevto'dc something better in life ahd I go
with 30 on a ﬁurder case.

Sometimes 1£'s, I don't think you've. got any chance

et all and‘Ilgive'you 11fe and, you know,.11fe could be a
Tot longer than 30. . You know, what struck me so much about
this case is the$e~gangs‘and gang-related things thaf; you
know, beop1e get wrapped up‘into this lifestyle and
suddenly you're retaliating for things that are considered
fronte'and other things, other people, happened to them

and, you know, donft_considek their actions.

- _M.,ﬁAnd_in‘thisucase-here+WYDumKanL_Ihi§myouﬂgwgi£],_v_“

her entire 1ife was gone in an instant and all she was
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the sentence. Good Tuck.

doing was standing on ;< sitting on a, you know, a row -- a
fenCe Oﬁ a éidewa]k enjoying é’party and she's'jUst a |
chi]d; And because of the defendant's actiohsj her Tife's
over. - Shéﬂs never go{ng to get fo graduate from high
school or go fo a,prdm, get married, have children, have
any kihd of a Tife and,_You know, the defendant has a long,
long sentence, buf he'11 -have a chance one day to walk the

streets agaih and, you know, méybe time w%11 get him to

_ Qhahge his mind, but I éuspect with this particular young

man it's going td take a long time to get him to see the

~errors of his ways, so I will deny the mot1on to reconsider

-

* * * 7* * * * * * END OF TRANSCRIPT * * * V* * * % * *
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e oo .22 _My commission expires_ _

State of South Carolina . ) . ,
_ ' ) - Certificate of Reporter
County of Aiken )

I, Brenda J. Sigwald, 0ff1c1a1 Court Reporter for
the Second Judicial C1rcu1t of the State of South Carolina,
do hereby cert1fy that the foregoing is a true, accurate,
and complete Transcript of Reeord of the-proceedings had
and evi@ence 1ntrodueed tn-the.tr1a1 of  the capttened case,
relative-to appeal, in the'Court of General Sessiohs in and
for the State of South Caro]ina‘on the 14th-dayvof August,
2017. R .,' o |

I FURTHER CERTIFY that I am neither k1n counse],
nor of 1nterest to any party hereto | _ _

IN WITNESS WHEREOF, I have hereuuto set my hand and

seal at AikenfCounty) this 12th day of January; 2018.

Brenda J. Sf@wa]@

Court Reporter and Notary Pub11c
For the State of South Carolina

January 4, 2020
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' STATE OF SOUTH CAROLINA [N THE COURT OF GENERAL SESSIONS
COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA, | | - Eig
| o * ORDER DENYING DEFENBANT’S
o 'MOTION FOR NEW TRIAL2ARD
Vs, - , RECONSIDERATION OF g o 5’fl«:NCE
. - R 853% =<4
SANTONIO TOREZ WILLIAMS 2 E@Hmme ﬁ;No 2016-GS-02027 oo
. R (Murder) g 2ige o
DEFENDANT. SEP 5 s s o
| in] A L
. . ma g’ g . X
SC Court of Appeals HE
' : - wlaE3
Ot ol
Egiets
" The above-referenced motions came before the Court on August 14, 2012. 8 D fendant g

/ was present for the heanng and represcnted by Tristan Shaffer. The State was represented on the

Motxon for New Tnal by Deputy Solicitor Bill Weeks and by Assistant Sohcutor Cassie Hall during

v the Motion for Reconsxderahon of Sentence.~

'Thé Defendam was convicted of Murder follq'wing é jury t.rialv on February.2, 2017, and

Was septenéed the same éay to fifty (50) years. ‘"l."he Defendant ti.rnely filed a motion to reconsider
sentence and subsequently filed a Motion for New Trial pursuant to Rule 29(b) of ihe South
3 Carolina Rules of Crimina]. Procec'i_u're.

L. Background : - : ' %l

’

At the trial of this case, Victor Mercuri (Mercuri), an inméte. at the Aiken County [l()

" Detention Center, testified under oath to overhearing the Defendant making incriminating

statements.’  Mercuri’s testimony was among a litany of direct and circumstantial evidence

1 Mercuri testified at tridl that he heard the Defendant making two statements on separate days regarding the
‘shooting which led to the death of the victim in this case.

e " o B Page1o0f8 -
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presented by the State at the trial of this case. During Mercuri’s direct examination at trial he
was questioned regarding charges pending against him and the potential penalty for those
charges upon conviction?. Mercuri was further questioned regarding whether he had entered into

a ‘deal’ with the State in exchange for his testimony:

i

Solicitor: Do you want to tell this jury what promises or deals the State has made

with ybﬁ in exchange for your testimony?
Mercuri: Absolutely none at all. No promises, no deals, ndthing like that.
(Trial Transcript)

Further, the Defendant’s trial counsel cross-examined Mercuri regarding the existence of -
ahy promises made m exchange for his testimon);and he again denied the existence of any
promises. Trial counsel continued questioning Mercuri r,e_:garding' the possible punishment he

\

could receive for his charges.

F ollowihg the tria] of this case, Mefcuri‘s charges were resolved in a guilty plea to
Armed Robbery on March 2, 2017, before the Honorable Doyet Early, I1I. At Mercun $ gmlty

plea, he was again questioned regardmg the exlstence of any promlses, other than thc plea

agree_mcnt’ Q'n the record at thattime.> Again, Mercuri testified under oath_that no other promise

“existed. Mercuri received an eighteen (18) year sentence for Armed Robbery.: Mercuri’s other

‘pending charges were dismissed as a condition of the plea. Immediately folioWing his guilty

At the time of the trial in this matter, Mercuri had pending charges for Armed Robbéry, Passession of a Weapon
During the Commission of a Violent Crime, Possession of a stolen vehicle $2,000 to $10, 000, Manufacturing

3 A recommendation of a maximum sentence (cap) of 20 years was made in additlon to the dlsmlssal of other
endmg chargesin exchange for Mercurl’s plea of gullty to Armed Robbery

. . Pagelof8
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ple_a, Mercuri provided a written statement (statement) to Defendant’s trial counsel recanting his
X ) / '
 trial testimony regarding statements made by the Defendant and alleging that he had in fact been
promised a reduction in his charge to strong arm robbery in exchange forhis testimony.,

Subsequent to that statement, Defendant filed the Motion for a New Trial.
1I. Motion Hearing

At the hearing in this matter, Defendant presented testimony from Mercuri in suoport of
his motion for new‘ tﬁal. Mercuri testiﬁed'his prior S\\tom testimony regarding statements made
by the Defendant was a lle Further, Mercun testified his prior sworn statement regardmg the
existence of a *deal’ with the State in exchange for his testimony was-a he because he belteved
that the State had promised him something. Mercuri testified he had expected hlS charge to be
reduced from Armed Robbery to Strong Arm Robbery. Merclri stated the Defendant should
have anew tr.ilal. Mercuri testiﬁed he had always intended to recant his trial testintony reéarding

" . incriminating statements made by the Defendant after his case was resolved and had calculated
that he may even be charged with perjury for that action. Mercun acknowledged he told Judge
Early at the time of his plea, under oath, that no other promises had been made other than his
plea offer and that the State had indicated to Judge Early during his plea that his trial testtmony
was 'telpft“ Ho: Never he testified at. the hearmg in this. imatter that he had already pl anned to"
recant his trial testxmony after hlS. guilty plea. |

Under cross examination, Mercuri’s testimony was evasive at times and at other times he
outright acknowledged lying. It was clearll from Mercuri’s testimony he was dissatisfied about

the res'olution of his charges.

Page 3 of 8
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;/Following Mercuri’s testimbny, Solicitor Thumond testified his office had maée no
deals and no promises to Mefcuri in exchange for his testimony. SolicitorvThurmo'nd stated the
ﬁfst' time he spoke to him, Mercuri indicated a desire/to plea to strong arm roBbery, but upon )
hearing that statement, So]i_c;itor Thurr’nond im_mcdiate]y advis’.ed‘ Mercuri that no offers or-deéls'
were being made. Solicitor Thunnond further testified that Mercuri’s éése was assigned to

another prosecutor in the office and that Mercuri’s plea offer was made by that prosecutor after

the trial of this case.

Followmg testimony in the heanng, the Defense argued Mercuri’s lestxmony before the
Court today was to bc he]d more credlble than prior testlmony and the Defendant should be
granted a new trial. The De_fcqse ﬁmher argued, in the alternative{ the Defendant should be
:granted‘ a new trial due to the non-disclosuré. that Mercuri told the State he wanted a reduction in ,

- his charge to strong arm robbery.

~HI.  Motion for New Trial - Recantation of Trial Tesﬁmonyl

a. Law )

“Td obtain a new trial based ‘upon after discovered evidence, the party must show that the
evndence (l) would probably change the result if a new trial is had; (2) has been discovered

smce trial; (3) could not have been discovered before tnal 4)is matenal to the issue of guilt or

innocence; and (5) is not merely cumulative or lmpeachmg.” Jamison v. State. 410 SC 456, 467
(20i4), citing McCoy v. S tate, 401 SC 363, 368 (2013), quoting Clark v. State, 315 SC 385, 387-

88 (1993).

Generally, “[t]he assessment of witness credibility is within the exclusive province of.

the jury ” Tapmmer v. State, 416 SC 239, 250 (2016), quoting State v. McKerley, 397 S.C. 461,

Page40f8 , \
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464,725 S.E.2d 139, 141 (Ct.App.2012). However, “[a] motion for new trial on afler-discovered

/

evidence is addressed to the\ sound discretion of ihe trial cburt.” State v. Mayfield, 235 SC 11, 13
(1959) citing State v. C lamp, 225 SC 39 (1954). Further, “the crédibility of newly—discover_ed ;

: evidénce offered in support of a motion for a new trial isa mattér for cietermination by the circuit
~|udge to whom it is offered. In him, not [the Supreme Court], resides the power to wei gh such
evidence; and his Judgment w1ll not be dlsturbed except for error of law or abuse of discretion.”

State v. Porter, 269 SC 618, 621 (1977), quoting State v. Mayfield, 235 SC 11, 34 (1959), citing

- State v. Cogg 224 SC 74 (1953) “’The granting of a new tnal because of aftet-dlscovered
evndence is not favored,’ and [the Court of Appeals] will afﬁrm the trial court’s denial of sucha
motion unless the trial court abused its dlscretlon » State v, Harris, 391 SC 539, 545 (201 1)

\
quatmg State v. Irvin, 270 SC 539, 545 (1978).

“Recantation of testimony ordinarily is unreliable and should be subjected to the closest

RN

scrutiny when offered as ground for a néw trial.” [d., guoting State v. Whitener, 228 SC 244, 264
: - . . . / -

(1955).

b. Fi;:dings of Fact and Conclusions of -Law'
The Court notes thét Mercuri testified under oath at the trial of this case ihaf no ‘deal’
“existed ‘Betwcelen himself and the State in exchange for his testimony. He again testified, under
oath, at his gui.lty plea that no other promise_ had been made to him. At the_.hearing in this matter,
he testified that those statements Were untrue. Mercuri testiﬁed at the trial to hearing the
Defendant make certain statemems only to later recant that testlmony at the hearing undcr oath.

Mercuri’s statemems under oath cannot be reconcxled in any way to avoxd a conclusion of

» peljury. Mercuri even indicated that he had p]anned to present perjured testimony. While the-

623 | | . 623

Page 5 of 8




~—-—motivationtollie.. . __ _ . __ e ——-
* 5 Although other persons were present dutlng meetmgs between the State and Mercuri, the Defense did not

624

credibility of Mercuri’s trial testimony is a determination for the jury,? his credibility at this '
hearing is within the discretion of.the Court. The Mayﬁeld Court noted “the persons whose _
testlmony is here offered in support of the motion for new trial because of newly-dtscovered
perjury are those who now profess to be perjurers The primary issue on'the motion was their
credlblhty ”M ayfelld at 37. The Court finds the tesnmony of Mercuri at the hea.nng to be

unreliable and not credible.

Conversely, the Court finds the testrmony of the Solicitor Thurmond to be credtble and
rehable Havmg presented no other ev1dence to support his motion,’ the Court finds that the
Defendant has presented no credlble or rehable evndence to support his motion for new trial

-and hereby denies the motion.

IV. ' Motion for Neu{ Trial - Non-disclosure

a. Law

The law regarding claims under Brady aie discussed at length in Gibson. Gibson v. State,

334 SC 5 15 (1999). “Such aclaim is complete if thc accused can demonstrate ( 1) the ev1dence
was favorable to the accused (2) it was in the possessnon of the prosecutlon, (3) it was
suppressed by the prosecution, and (4) lt was material to guilt or punishment.” Id., citing Kyleg
v. Whitley, 514 US 419 (1995). Brady v. Maryland, 373 US 83 (1963), State v. Dohlen ‘322 sC
234 (l 996). “This rule appltes to impeachment evidence as well as exculpatory evidénce.” Id., _

citing thed States v, Bagley, 473 US 667 (1985); State v. Von Dohlen, 322 SC 234 (1996).

Whether requested by the defense or not, “favorable evidence is material, and constitutional error .

e

4 Mercuri was subjected to the ‘crucible of cross-exammatuon at trial, including qaestuonlng regarding possnble )

present testimony from those persons nor Mercurl s counsel to support Mercurl’s ass

Page 6 of 8
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results from its suppression by t_he'govermnent if there :is a reasonable pro})ability that,j had the
evidence been disclosed to the defense the result of the proceeding would have been
drfferent A reasonable probability of a different result is accordmgly shown when the
Govemment s evxdentlary suppression undermines conﬁdence in the outcome of the trial.” 1d.,
quoting ﬂi_t_!gx, at 432-36. “The court must consider the suppressed evidence collectively, not
onan ite'm-by-itern basis.” Id., quoting Whitley, at 436-38. |
b. Findings of Fact and Conclusions of Law

| The Defense contends that Mcrcnri’s statement alone, (absent any actual agreement with
the State), 1ndlcatmg he wanted a reduced charge was dlscoverable and should have been
d1sclosed to the defense. It is clear from testlmony at the heanng that'the Sohcxtor “shut down
that rema;k and told Mercuri that no promtses or deals would be made. The Defense now cla:ms ,

that Mercuri’s basic desire to have a favorable outcome:in his case was somehow unknown and

undisclosed to the Defendant. However, at the trial of this case the Defendant’s trial counsel

cross-examined Mercuri regarding his possible sentence exposure and re garding who was
prosecuting his case Moreover a'criminal defendant s desire to have a favorable outcome in
his case is such a basic and mherent desire, a mere statement to that regard does not create new

-

and dlscoverab]e impeachment evidence. leewxse non- dxsclosure of such a statement in no

way undennines the conﬁdence in a fair trial - particularly when the party making the statement

was impeached on those grounds during the trial. Mercuri’s testimony at trlal was in addition to

sxgmﬁcant direct and cucumstantnal evxdenee presented by the State and knowledge of the

i

¢ Trial Counsel: Okay. And you’ re Iooking at 35 years?
Mercuri: Yes, sir.
Trial Counsel: And those 3S years are in the hands of these folks (lndicatmg)?
(Trial Trans.)
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remark in question would not have created a ‘reasonable probability ofa different result.’

: Therefore, the Court ﬂnds the Defenda.nt s claim on this motion for new tnal to be withont

ment and the motion is demed

V. \ Motion to Reconsider the‘.Sentence
The Defendant next requested that the Court reconsrder the Defendant $ sentence of ﬁﬁy
50y years The Court heard from the Defense 1n support of this motion. The State opposed a
reducnon in sentence. :No new matenal, mitigating evrdence was presented during the hearing.
Thrs case mvolves the Defendant klllmg a 16 year old chrld as a result of a botched attempt to
kill another individual dunng an act of rctalratory gang vnolence The Court finds that the -
‘ sentence lmposed in thls matter was appropnate and declines to modify the sentence.

el

Accordingly, the Motlon for Reconsrderatton of Sentence is denied.

AND IT IS SO ORDERED.

o

\ugust b;, 2017
, , South Carolina -
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INDICTMENT FOR

' STATE OF SOUTH CAROLINA
' ' MURDER

)

' )

COUNTY OF AIKEN ) : -
o ' ) - § 16-03-0010; 16-03-0020

~ Ata Court of General Sessions, convened on February 15,2016, the Grand

Jurors of Aiken County present upon t.heir' oath:

That SANTONIO TOREZ WILLIAMS did, while either‘acﬁng alone or with others,
in Aiken County on or about Aprilv14,' 2015, feloniously, wilfully and with malice

aforethought, murde— by means of shooting her at 219 Diémond Street,

. Aiken County, South Carolina and the victim did die as a prdximate result thereof on
Aprn 14, 2015 All in violation of Section 16-3-10 of the South Carolma Code of Laws

(1976) as amended.

Agafnst the peace and dignity of the State, and contrary to the statute in such case made and

Fli {ué Q{OW

JSTWQMTHURMOND S%)CWOR

provided.
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WITNESSES
cogkfiken County Sheriff
© -

Chuck Cain

Law Enforcementbase #: 15-021005

CWH

ARREST WARRANT NUMBER
iieo_februacy 1 auole
2015A0210700179 Z%
’ K%x Lasd.

LECCP.&GS. .
ACTION OF GRAND JURY

/[&ut’. (\\\\l\

e
Foreperson of Grand Jury g/
Date: February 11, 2016 (erald Uss: ry

7

"VERDICT

C—;};\:\\*\} |

Forepefson of Petit Jury
Date:

@W%ﬂc

DOCKET NO. 2016GS0200274

The State of South Carolina
County of Aiken

COURT OF GENERAL SESSIONS

FEBRUARY TERM 2016

THE STATE
VS.

- SANTONIO TOREZ WILLIAMS

_CDR #: 0116

Indictment f_or

MURDER

§16-03-0010; 16-03-0020

J. STROM THURMOND, SOLICITOR
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Certificate of Coonsel

The undersigned hereby certifies that the Record on Appeal contains all material proposed to
be included by any of the partles and not any other material.

s ———
——
e
s
S
e

s T

s L
: * Tristan M. Shaffer _.~" <= —

P.O.Box 1027
Chapin, SC 29036
(803) 941-7514-
Attorney for Appellant
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