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Horry Common Pleas

Case Caption: Skydive Myrtle Beach Inc  , plaintiff, et al VS   Horry County  ,
defendant, et al

Case Number: 2014CP2601193

Type: Order/Electronic Form 4

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2020-07-10 10:15:27     page 3 of 3
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

SKYDIVE MYRTLE BEACH, INC., 
Plaintiff(s) 

vs. 

HORRY COUNTY, HORRY COUNTY DEPARTMENT OF 
AIRPORTS, et. al. 

Defendant(s) 
Submitted By: Robert G. Eastman 
Address: PO Box 180, Charleston, SC 29402 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 

IN THE COURT OF COMMON PLEAS 

CIVIL ACTION COVERSHEET 

2014-CP- 21:. - II Cf] 
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("'" -, 

('"\:' ... 1:· 
"-;;-r 

SC Bar#: 75900 -
Telephone#: 843.329.9657 -::::;; t.. ~ 
Fax #: 843.723.0005 <2:. '-', · C?. 
Other: ~-; ~ 
E-mail: robertgeastman@msgcom 

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as 
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed, 
and dated. A copy of this covers beet must be served on the defendant(s) along with the Summons and Complaint. 

DOCKETING INFORMATION (Check all that apply) 

*If Action is Judgment/Settlement do not complete 
cgj JURY TRIAL demanded in complaint. 0 NON-JURY TRIAL demanded in complaint. · 
0 This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. 
0 This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. 
0 This case is exempt from ADR. (Proof of ADR/Exemption Attached) 

NATURE OF ACTION (Check One Box Below) 
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0 Magistrate's Judgment (720) 
0 Minor Settlement (730) 
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0 Transfer of Structured 
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Real Property 
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D Possession (450) 
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Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq. 
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/ 
STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

SKYDIVE MYRTLE BEACH, INC., 
(f/kla Skydive Myrtle Beach, LLC), 

Plaintiff, 

vs. 

) 
) 

) 

) 
) 
) 
) 

HORRY COUNTY, HORRY COUNTY ) 
DEPARTMENT OF AIRPORTS, ) 
H. RANDOLPH HALDI, PAT APONE, ) 
TIM JACKSON and JACK TEAL ) 

Defendants. 
) 

) 

_________________________ ) 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) Case No. 2014-CP z.c. - lf 7 J 

TO THE DEFENDANTS ABOVE-NAMED: 

YOU ARE HEREBY SUMMONED and required to Answer the attached 

Complaint, a copy of which is now served upon you, within thirty (30) days after this 

service, exclusive of the day of service and the last day if it be a Saturday, Sunday or 

legal holiday, by serving a copy of your Answer on the Plaintiff or attorney below named 

at Post Office Box 180, Charleston, South Carolina 29402. You have the right to have 

an attorney advise you in this matter but you should contact an attorney prior to the 

expiration of your thirty (30) days to answer. 

YOU ARE HEREBY GIVEN NOTICE FURTHER that if you fail to appear and 

defend and fail to answer the Complaint as required by this Summons within thirty (30) 

days after the service hereof, exclusive of the day of such service, the Plaintiff will ask 

for an Order of Default and an Order giving Plaintiff the relief sought in the attached 

-1-
140225.sdmb. v. hcda.et.al.summons 
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Complaint. If you fail to answer you may not be given notice of a date and time of the 

hearing in this matter 

DATED this 2f!Mday of FEBRUARY, 2014, at C 

Charleston, South Carolina 
February 27 , 2014 

140225.sdmb.v.hcda.et.al.summons 
-2-

Robert G. Eastman, Esquire 

SC Bar No. 75900 
Attorney for the Plaintiff 
Eastman & Associates , LLC 
PO Box 180 
Charleston, SC 29402 
(843) 329-9657 
Fax: (843) 723-0005 
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/ 
STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

SKYDIVE MYRTLE BEACH, INC., 
(f/kla Skydive Myrtle Beach, LLC), 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

HORRY COUNTY, HORRY COUNTY ) 
DEPARTMENT OF AIRPORTS, ) 
H. RANDOLPH HALDI, PAT APONE, ) 
TIM JACKSON and JACK TEAL ) 

Defendants. 
) 
) 

___________________________ ) 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) Case No. 2014-CP _ 2 ~ 4 · l/l) 

-
n .-

COMPLAINT ~ 
Jury Trial Demanded ~-, 

L. -

COMES NOW, the Plaintiff, SKYDIVE MYRTLE BEACH, INC., complaining 
of the Defendants, and alleges as follows: 

JURISDICTION AND VENUE 

1. Plaintiff, Skydive Myrtle Beach, Inc. ("DSMB" or "Plaintiff'), is a. corporation 
organized and existing under the laws of the State of North Carolina and does business 
in Horry County, South Carolina through its agents, servants and/or employees. 

2. Defendant Horry County (Defendant County) is a body politic and political 
subdivision of the State of South Carolina. 

3. Defendant Horry County Department of Airports (Defendant Airport) is a body 
politic and corporate and political subdivision of the State of South Carolina that owns, 
manages, and operates property in Horry County, South Carolina. 

4. Plaintiff is informed and believes that Defendant, H. Randolph Haldi 
(Defendant Haldi), is a citizen and resident of Horry County, South Carolina. 

5. Plaintiff is informed and believes that Defendant, Pat Apone (Defendant 
Apone), is a citizen and resident of Horry County, South Carolina. 

6. Plaintiff is informed and believes that Defendant, Tim Jackson (Defendant 
Jackson), is a citizen and resident of Horry County, South Carolina. 

7. Plaintiff is informed and believes that Defendant, Jack Teal (Defendant Teal) , 
is a citizen and resident of Horry County, South Carolina. 

140225.sdmb.v.hcda.et.al 

) 
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8. At all relevant times Defendants Haldi, Apone, Jackson and Teal were acting 
as agents of Defendants County and Airport. 

9. Upon information and belief, Defendants Haldi, Apone, Jackson, and Teal 
are neither minors nor incompetent. 

10. That as a direct and proximate result of the conduct of Defendants, the 
Plaintiffs have sustained substantial compensable losses including certain 
consequential damages, attorney fees and costs. 

11. This Honorable Court has jurisdiction of the parties and the subject matter 
herein as set forth in S.C. Code Ann. § 36-2-803. 

12. Venue is proper in this Honorable Court pursuant to S.C. Code Ann. §§ 15-7-
20; 15-7-30. 

STATEMENT OF FACTS 

13. An at all relevant time, Ramp 66, LLC, (Ramp 66), a South Carolina Limited 
Liability Corporation, was acting as an agent of the County managing of Grand Strand 
Airport in North Myrtle Beach (CRE). 

14. From April to May 2012 (Preliminary Period), SDMB gained access from 
Ramp 66 to the Hanger and began to make the hanger accessible for its aircraft and 
equipment. 

15. During the Preliminary Period, SDMB expended over 936 man hours, 
$1,000.00 in supplies, power washing, clearing animal residue, abandoned parts, 
rubbish, and other unidentified refuse that had accumulated inside the Hanger from 17 
years of nonuse. 

16. In or about September 2013, SDMB was issued a citation for violations to the 
City of North Myrtle Beach fire code, notably, electrical concerns. 

17. On or about February 5, 2014, Defendant Jack Teal entered Hanger 7 by 
force without notice or permission for no reasonable purpose. 

18. On or about February 7, 2014, a meeting between SDMB, the Airport, 
representatives of the Air Traffic Control Tower (ATC) for CRE, and Defendants 
Jackson and Teal (Resolution Meeting) took place in the FBO Training Room. 

19. During the Resolution Meeting, Defendant Jackson represented that he 
personally ensures he handles all maintenance requests for Airport tenants and that no 
requests from SDMB had been received. 

20. On or about February 17, 2014, SDMB requested repairs to the Hanger via 
email to Defendant Jackson. 
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21. On or about February 19, 2014, SDMB together with Defendants Haldi, 
Apone, and Jackson, inter alios, attended a the Regional FAA Safety Day at Myrtle 
Beach International Airport (MYR),  

22. On or about February 19, 2014, Defendant Haldi hand delivered a self-styled 
“[L]etter of [E]xplanation” and new Space Use Permit. 

23. On or about February 19, 2014, Deputy County Attorney tendered a 72 hour 
eviction notice, sua sponte and without justification, to SDMB, if SDMB refused to agree 
to the new non-negotiable Space Use Permit, stating, “If [SDMB] declines to sign and 
return this Permit within [72 hours], you will need to vacate the premises immediately, 
as [the Airport] will change the locks and deny access to the premises as of the close of 
business on Saturday, February 22[, 2014].  See Exhibit 1. 

24. On or about February 23, 2014, CRE FBO denied SDMBs initial request for 
aviation fuel at Defendant Jackson’s written instruction.  See Exhibit 2. 

25. On or about February 23, 2014, CRE FBO contacted Defendant Jackson via 
phone for explanation or reconsideration.   

26. On or about February 23, 2014, Defendant Jackson authorized refueling for 
SDMB.  The delay was 30 minutes and disrupted SDMBs operations. 

FOR A FIRST CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT 

(Breach of Contract) 
 

27. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

28. On or about April 1, 2012, SDMB entered into an agreement to rent Hanger 
7, 2800 Terminal Street, North Myrtle Beach, SC 29582, (Hanger) with Bob McGroarty, 
Owner, Ramp 66 and Manager CRE, whereby in exchange for 19% of Revenue (less 
internet sales), 25% of the probable 6,000 square feet hanger was available to SDMB 
for aircraft storage and business offices.  The terms of the agreement were Ramp 66 
would provide: 

a. One airplane parking in Hanger; 

b. Fuel discount; 

c. Period of 8 years (the expiration of the Ramp 66/County term (Term)). 

In exchange for the above, SDMB would agree to: 

a. Non-competition with other business entities on the airport; and  

b. Payment of nineteen percent (19%) of its Gross (non-internet) revenue. 
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29. From May 15, 2012, to August 1, 2013, SDMB and Ramp 66 performed their 
obligations of the contract without incident. 

30. On or about August 1, 2013, the County resumed control of CRE. 

31. On or about August 1 2013, Robert Wernersbach, representing the County, 
initiated discussions relating to a lease between the County and SDMB. 

32. Mr. Wernersbach represented to SDMB that $1,500 was required 
immediately to continue business operations at CRE for a six month “Operating Permit” 
or SDMB would be removed from CRE premises. 

33. SDMB paid the Operating Permit fees to the Airport. 

34. In addition to an Operating Permit, Mr. Wernersbach represented to SDMB 
that an additional $2,500 per month Space Use Permit (Permit) was necessary or 
SDMB would be required to vacate the Hanger. 

35. In or about September 2013, the Airport represented to SDMB that a lease 
was not possible until the County had “three readings before the County Council and 
voted upon” (or words to that effect) and the terms of the Permit would in effect become 
the terms of the longer term lease once approved by the County.  In effect the Permit 
was an interim lease. 

36. During the Negotiation Period, SDMB indicated that the condition of the 
Hanger was unserviceable in many respects, that repairs were needed, and in its 
current condition, required City/County/State requirements for business activities, i.e., 
insurance, fire inspection, electrical access, etc. were unobtainable. 

37. During the Negotiation Period, the Airport represented to SDMB it would 
address the flooding, leaking roof, unserviceable doors (security), electrical deficiencies, 
lighting receptacle defects (2/9 lights functioning), animal and bird infestation, and other 
public safety issues identified by SDMB in its negotiation meeting. 

38. On or about September 5, 2013, an electrical engineer company and Airport 
Maintenance personnel inspected the Hanger for the purpose of a service order. 

39. During the inspection, the Airport indicated that the identified issues would be 
addressed and presented to the County for authorization to repair and remedy. 

40. On or about September 10, 2013, (Negotiation Period), the Airport and 
SDMB tentatively agreed that in exchange for Hanger 7, SDMB would pay the Airport 
$1,200 per month. 

41. On or about September 10, 2012, Airport acknowledged and accepted 
SDMBs earlier payments totalling $4,800 for $2,400 security deposit and $2,400 rent 
through September 30, 2013. 
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42. On or about September 13, 2013, SDMB executed an undated Space Use 
Permit whereby SDMB agreed to pay $1,200 per month for the Hanger until the County 
met its three readings and requested a copy of the fully executed Permit. 

43. On or about September 13, 2013, the Airport acknowledged receipt of the 
SDMB executed agreement and indicated that it needed “a few weeks” to get a copy of 
the fully executed Permit returned to SDMB. 

44. At all relevant times, SDMB has tendered paid a security deposit for $2,400 
and $1,200 rent for the Hanger and the Airport has accepted the $1,200 checks, 
depositing same into its account. 

45. At all relevant times, Defendants Airport and County have not answered 
SDMBs repair requests. 

46. At all relevant times, neither the County nor the Airport have made any 
repairs to the Hanger. 

47. At all relevant times, neither the Airport nor the County have presented 
SDMB with either an executed copy of the original Permit or a long-term Lease. 

48. On or about September 2013, SDMB notified Defendants Airport and 
Jackson of the need for repairs and remedy without reply. 

49. In or about September 2013, SDMB after fruitless attempts at remediating 
the identified fire and safety hazards with the Airport, initiated remedial steps to correct 
the problem and rectified the hazards. 

50. In or about December 2013, SDMB expended $2,000 rectifying the issues 
identified in the fire report and paid the $215 fine. 

51. At all times herein, SDMB reasonably relied on the Airport’s assurances that 
a forthcoming long term-lease containing the essential terms of the Permit (i.e., 
$1,200/month, electric, parking, etc.), repairs to secure the hanger, electric access, 
lighting, inter alia, and paid its rent in a timely manner. 

52. At all times relative herein, Defendant Jackson was an agent of the Airport, 
the Airport manager in charge of CRE, as well as the point of contact between the 
Airport and SDMB. 

53. A contract for a leasehold interest exists through the actions of the parties, 
SDMBs occupations, repair, and use of Hanger 7, and the Airport’s acceptance of rent 
and the County and Airport are estopped from denying a Lease exists. 

54. Defendants County, Airport, and Haldi’s actions amounted to a retaliatory 
eviction notice. 
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55. Defendants County, Airport, Apone, and Jackson’s refusal to respond to 
SDMBs reasonable maIntenance requests and other correspondence, are a breach of 
the duty to act in good faith while performing public duties and are a breach of material 
terms. 

56. Defendants Airport and Jackson’s refusal to make repairs to the hanger or 
allow SDMB to make repairs violate the implied duty of fair dealing. 

57. Defendant Teal’s unauthorized entry served no reasonable purpose as 
electrical outlets were easily accessible in the vacant adjoining hanger, less than 50 feet 
away, and the Defendant Teal and the Airport have unfettered access (the adjacent 
hanger is vacant and secured by an Airport lock its hanger door). 

58. Defendant County, Airport, Haldi, Jackson’s conduct, and actions are in 
breach of an implied agreement through course of conduct, the executed Permit, or 
both. 

59. Defendants County, Airport, Haldi, Apone, Jackson, and Teal’s breaches 
have damaged SDMB financially and operationally. 

FOR A SECOND CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT 

(Breach of Contract Accompanied by Fraudulent Act) 

60. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

61. Defendant Airport and SDMB entered into an Agreement on or about 
September 13, 2013, where the Airport would present the terms of a Space Use Permit 
to the County for three readings, bring back a long-term lease with similar terms, 
negotiate a new Letter of Agreement for Non-emergency parachute operations at CRE, 
make or allow repairs to the Hanger in exchange for SDMBs execution of a short term 
“Space Use Permit”, $2,400 security deposit and $1,200 per month rent. 

62. On information and belief, Defendants Airport, Apone, and Jackson 
intentionally, recklessly, and knowingly misrepresented the procedures for leasing 
Airport property. 

63. On information and belief, Defendants Airport, Apone, and Jackson accepted 
SDMBs rent payments for the month of January, and February 2014. 

64. Defendants represented to SDMB that a lease would be forthcoming. 

65. Defendants continued failure to respond to SDMB multiple requests 
combined with its attempt to enforce regulations under the exclusive domain of the FAA 
as cover, failure to accept mail, respond to SDMBs allegations, or make any 
investigation constitute dishonesty in fact and unfair dealing. 
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66. Defendant’s fraudulent acts occurred prior to, during and after the Permit 
period and breach of contract set forth herein. 

FOR A THIRD CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT, HALDI, APONE, AND JACKSON 

(Breach of Fiduciary Duty) 

67. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

68. SDMB and Airport entered into a fiduciary relationship whereby the Airport in 
consideration for a temporary Space Use Permit, the Airport would act as a Broker with 
the County and secure a long term lease for SDMB. 

69. SDMB reasonably relied on the representations of the Airport and Defendant 
Jackson that a deal with the county would be brokered. 

70. Defendants Apone and Jackson are public servants and employees of the 
Airport, which accepts federal grant monies from the Department of Transportation and 
FAA. 

71. Public official reposes special confidence in another so that the latter, in 
equity and good conscious, is bound to act in good faith with due regard to the interests 
of one reposing the confidence.   

72. As a fiduciary, the Airport and its agents induced the confidence placed in it 
by SDMB. 

73. The continued combined actions and inactions by Defendants County, 
Airport, Haldi, Apone, Jackson, and Teal, are a breach of fiduciary duty to be fair, 
reasonable, negotiate in good faith, and deal honestly with SDMB. 

FOR A FOURTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, HALDI, APONE, JACKSON, AND TEAL 

(Civil Conspiracy) 

74. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

75. At all relevant times herein, Defendant Haldi acted as an agent of the County 
as its Property Manager. 

76. At all relevant times herein, Defendant’s Apone, Jackson, and Teal operated 
as agents of the Airport. 

77. Upon information and belief, Defendants Haldi, Apone, Jackson, and Teal 
collectively acted to remove SDMB from CRE and interfere with its legitimate right to 
conduct aeronautical activities. 
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78. Defendants Jackson and Teal directly interfered with SDMBs parcel and mail 
delivery.  Defendant Jackson left directions with his employees not to receive any 
parcels for Plaintiff; Defendant Teal received packages and locked them in a closet 
without informing Plaintiff, in effect wrongfully concealing them from Plaintiff. 

79. The acts complained of herein satisfy the requisite “proof showing concert of 
action from which the natural or reasonable inferences arise that the acts were in 
furtherance of the common design of the alleged conspirators, is sufficient; at least to 
establish a prima facie case of conspiracy.”  See Island Car Wash, Inc. v. Norris, 292 
S.C. 595, 344 S.E. 2d 150, 153 (Ct.App. 1987). 

80. The combined acts of Defendants County, Airport, Haldi, Apone, Jackson 
and Teal, including, inter alia, failure to answer SDMBs repeated multiple requests for 
repair, to permit repairs, to answer correspondence or email, concealment of packages 
and mail, failure to disclose the terms of the Letter of Agreement (LOA) between CRE 
ACT and the Airport, unauthorized entry into its place of business, refusal to refuel 
without clearance (unlike other business on site), interference with parking and dat to 
day activities were designed to ruin or damage the business of SDMB.   

81. SDMBs business was closed to repair/inspect plane following unauthorized 
entry, equipment damage, loss of customers due to fuel issues, loss of business profit, 
fire department violations, wiring the hanger with electric, repairing doors, removing 
trash, water damage, etc. have resulted in Defendants combined malicious actions and 
omissions under cloak of state authority.  

FOR A FIFTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, HALDI, APONE, AND JACKSON 

(Constructive Fraud) 

82. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

83. Airport agents and Defendant Jackson misrepresented that three readings 
before the County council are required to secure a lease. 

84. County Property Attorney and Defendant Haldi make no reference to this 
need in its letter as this is not a condition precedent to a lease with the County.   

85. Defendant Jackson as Defendant Airport’s manager, knew or ought to have 
known of the falsity. 

86. This representation was material and played a role in SDMBs negotiations 
and agreement. 

87. Defendants Airport and Jackson intended that the representation be acted 
upon. 
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88. SDMB had no knowledge or was ignorant of the falsity of this representation 
as it had never conducted business with Defendants prior to the allegations set forth 
herein. 

89. SDMB reasonably relied on these representations as the truth. 

90. SDMB had a right to rely upon a state politic organization operating under 
federal, state, and county charter to provide accurate, truthful statements with regard to 
leasing policies and procedures. 

91. Together the acts of the Defendants have caused consequent and proximate 
injury to SDMBs business interests, its ability to lawfully operate, and conduct federally 
recognized aeronautical activities at an airport in receipt of federal grant block funding. 

FOR A SIXTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, AND JACKSON 

(Defamation) 

92. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

93. Defendant Jackson has intentionally and with reckless disregard to its falsity, 
informed other tenant businesses in both Myrtle Beach International (MYR) and Grand 
Strand Regional (CRE) airports false statements that were intended to impeach the 
honesty, integrity, virtue, or reputation, that exposed SDMB to public hatred, contempt, 
ridicule or to cause him to be shunned or avoided, or to injure SDMB in its office, 
business, or occupation. 

94. On multiple times, Defendant Jackson did state: 

a.  that SDMB violates federal rules, regulations and statutes in wanton 
disregard, or words to that effect; 

b. SDMB has been so egregious with regard to parking and Airport security 
measures, new parking prohibitions and security measures are necessary 
for the entire Airport jurisdiction, or words to that effect; 

c. SDMB is a rogue operator that does not follow any rules relating to the 
ATC operations at CRE, or words to that effect; and 

d. SDMB illegally conducts parachute operations, or words to that effect. 

95. Defendant published these statements with actual or implied malice, knowing 
that they were false. 

96. The statements themselves or the intent of the statements or words to that 
effect, concerns SDMB and its business interest. 

000059



140225.sdmb.v.hcda.et.al.final -10- 

FOR A SEVENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, AND JACKSON 

(Fraud and Misrepresentation) 

97. Plaintiff reincorporates and realleges each of the foregoing allegations as 
fully as if repeated herein verbatim. 

98. Defendant’s Airport and Jackson represented to SDMB that a lease and 
repairs require county approval with three readings at the council meetings. 

99. Defendants Airport and Jackson knew that statement was false or acted with 
reckless disregard for the truth intending that SDMB would be in a weaker bargaining 
position as a result. 

100. SDMB did not know of the falsity, reasonably relied on the truth 
that a government organization would conduct itself properly and has been injured by 
this conduct. 

FOR AN EIGHTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, HALDI, APONE, JACKSON AND TEAL 

(Interference with Contractual Relationship) 

101. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

102. Defendants County, Airport, Haldi, Jackson, and Teal know about 
the Letter of Agreement (LOA) between MYR ATC, CRE ATC, SDMB, and the Airport 
for parachute operations and the Permit. 

103. Defendant’s County, Airport, Haldi, Apone, Jackson, and Teal are 
additionally aware of a LOA between Robinson Aviation, LLC d/b/a CRE ATC and the 
Airport (CRELOA) concerning and providing for exclusive jurisdiction of defined “Active 
Areas” of CRE airport. 

104. Defendants County, Airport, Haldi, Apone, Jackson, and Teal did 
willfully, wantonly or with reckless disregard to the adverse impact of SDMB, conceal 
the terms of the CRELOA from SDMB in breach of the LOA terms. 

105. Defendants’ acts were intentional and effectively procured an 
unknowing breach of the Permit by SDMB, in that SDMB did not follow unpublished 
CRE protocol although at no time did SDMB violate any published Federal Regulation 
under Title 14. 

106. There is no justification for Defendant’s conduct; this appears 
designed in furtherance of a well-orchestrated plan to have SDMB removed from the 
CRE and Airport property. 
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107. This conduct has severely limited SDMB ability to safely operate at 
CRE, effectively blocked communication with the Airport, prevented SDMB from 
obtaining a lease, and caused damage to it pecuniary business interests. 

FOR A NINTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, HALDI, APONE, AND JACKSON 

(Negligence) 

108. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

109. As body politics, Defendants County and Airport owe a duty not to 
permit tortious conduct under the color of state authority from its administrators, 
management, executive, and staff employees to the public in general and SDMB in 
particular. 

110. Defendants County, Airport, Apone, and Jackson violated this duty 
of care owed to SDMB by County, Airport, in that: 

a. County Deputy Attorney/Property Manager attempted to interfere with 
SDMB legitimate right to conduct business on CRE and effectively coerce 
SDMB into executing a predatory lease within a 72 hour time frame; and 

b. Airport Manager misconduct, includes but is not limited to: directly ordered 
SDMB mail and parcel delivery to be returned to sender, secretly stored in 
Airport property, failed to answer legitimate maintenance requests, 
slanderously spoke about SDMB conduct, interfered with SDMB business 
by limiting public access, refused to provide for published Airport Rules or 
Regulations, instructed line staff to illegally enter SDMBs business for no 
reasonable purpose. 

111. Defendants County, Airport, Apone and Jackson actions and 
inactions and were a breach of its duty to properly supervise subordinates. 

112. Defendants breach caused SDMB pecuniary loss, loss of good 
will, customers, caused additional expense for necessary inspections, and prevented 
the reasonable expectation of mail and parcel delivery at a leased commercial unit. 

FOR A TENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, HALDI, APONE, AND JACKSON 

(Negligent Misrepresentation) 

113. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

114. Defendant Jackson falsely represented to SDMB that three 
readings of the terms in the Permit would be a necessary condition precedent of a long 
term lease to induce SDMB into accepting the Permit terms. 

000061



140225.sdmb.v.hcda.et.al.final -12- 

115. False representations by Property Manager echoing those of 
Airport manager and that the County will not negotiate a lease until SDMB executes a 
new nonnegotiable terms in order to increase the revenue to 24% of SDMBs gross 
receipts. 

116. That Defendants County, Airport, Haldi, Apone, and Jackson 
unilaterally attempted to increase the revenue generated by the Hanger in bad faith. 

117. Defendants County, Airport, Haldi, Apone, and Jackson possess 
special information and expertise with regard to letting County and Airport property and 
it was reasonable for SDMB to rely on the County and Airport officials with regard to 
County and Airport renting procedures. 

118. Defendants County, Airport, Haldi, Apone, and Jackson, as state 
officials, had a duty or truthfulness and fair dealing owed to SDMB in all business 
transactions. 

119. Defendants breached the duties of truthfulness and fair dealing by 
failing to exercise due care by concealing or distorting the procedures or steps 
necessary to secure a lease of Airport property. 

120. SDMB justifiably relied on these representations and has suffered 
pecuniary loss as a direct and proximate result of reliance on these representations. 

FOR AN ELEVENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, APONE AND JACKSON 

(Negligent Supervision) 

121. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

122. Defendant Teal intentionally entered SDMB business premises 
and caused the Hanger doors to be injured, made unpermitted electric use, and caused 
a shutdown SDMBs business, as unauthorized access to skydiving equipment requires 
full re inspection of al parachutes in the Hanger. 

123. Defendant Jackson has harmed SDMB by slanderously publishing 
false statements about SDMB. 

124. Defendants Airport, Apone, and Jackson each knew or had reason 
to know of the ability to control the Defendants Jackson and Teal. 

125. Defendant Teal admitted that the unauthorized conduct had been 
done in the past.  Defendant Jackson was also aware of this.   

126. Defendant Airport and County should have known unsupervised 
activity could cause harm to SDMB. 
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FOR A TWELFTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT 

(Promissory Estoppel) 

127. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

128. Defendant Airport, through its agent, and Defendant County, 
through its Property Manager, promised to enter into a long term lease with SDMB.  The 
promise was unambiguous in its terms. 

129. SDMB reasonably relied on this promise. 

130. SDMB reliance was expected and foreseeable by the County and 
Airport (party that made the promise). 

131. SDMB did not pursue other opportunities for alternate 
accomodations at CRE for its business based on these representations and spent 
considerable amounts of money and time repairing the unit. 

132. SDMB has been financially injured as a result of its reasonable 
reliance on the promises of Defendants. 

FOR THE THIRTEENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT 

(Quantum Meruit) 

133. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

134. Plaintiff has spent a considerable amount of time and money 
repairing Hanger 7, and has conferred a substantial benefit upon Defendant Airport. 

135. Realization of that benefit by the defendant is evidences by virture 
of an unserviceable hanger, vacant for 17 years and without value, now generating 
monthly rent. 

136. Retention by the Defendant Airport of the benefit under conditions 
that make it unjust to retain it without paying its value given the fact that repairs were 
required to bring the premises up to code. 

FOR THE FOURTEENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, APONE, JACKSON, AND TEAL 

(Trespass) 

137. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 
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138. Plaintiff has been in legal possession of Hanger 7 since May 2012, 
paid all rent monies timely, attempted to negotiate a lease in good faith and Defendant 
Airport, has at all times cashed SDMBs prepaid rent payments before the expiration of 
the month. 

139. On or about February 5, 2012, Defendant Teal voluntarily and 
without permission, entered SDMBs business location in Hanger 7 

140. Unauthorized access required SDMB to inspect all gear and 
equipment, and shut down operations for a business day. 

FOR THE FIFTEENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY, AIRPORT, HALDI, APONE, JACKSON, AND TEAL 

(Unfair Trade Practice Act Violation) 

141. Plaintiff reincorporates and realleges each of the foregoing 
allegations as fully as if repeated herein verbatim. 

142. Defendants County, Airport, Haldi, Apone, Jackson, and Teal 
violated the South Carolina Unfair Trade Practice Act by offending established public 
policy of government to operate openly with published rules and policies, equal 
treatment, and with conduct that offends established public policy and is immoral, 
unethical, oppressive, unscrupulous, or substantially injurious to customers.   

143. The actions identified in this Complaint proximately caused injury 
and damages to the Plaintiff. 

WHEREFORE, Plaintiffs pray that this Honorable Court grant them judgment as 
follows: 

a. For the First Cause of Action against Defendants, jointly and severally, for all 
actual damages incurred by Plaintiff, for the reasonable value of the labor, materials and 
equipment furnished by Plaintiff, and certain consequential damages as actual damages 
and reasonable attorney fees and costs of this action; 

b. For the Second Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

c.  For the Third Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

d. For the Fourth Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
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damages, attorney fees and costs of this action and punitive damages as the jury may 
award; 

e. For the Fifth Cause of Action against Defendants, jointly and severally, for all 
actual damages incurred by Plaintiff, for the reasonable value of the labor, materials and 
equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

f. For the Sixth Cause of Action against Defendants, jointly and severally, for all 
actual damages incurred by Plaintiff, for the reasonable value of the labor, materials and 
equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action and punitive damages as the jury may 
determine; 

g. For the Seventh Cause of Action against Defendants, jointly and severally, 
for all actual damages incurred by Plaintiff, for the reasonable value of the labor, 
materials and equipment furnished by Plaintiff, and certain consequential damages as 
actual damages, attorney fees and costs of this action; 

h. For the Eighth Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

i. For the Ninth Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

j. For the Tenth Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

k. For the Eleventh Cause of Action against Defendants, jointly and severally, 
for all actual damages incurred by Plaintiff, for the reasonable value of the labor, 
materials and equipment furnished by Plaintiff, and certain consequential damages as 
actual damages, attorney fees and costs of this action; 

l. For the Twelfth Cause of Action against Defendants, jointly and severally, for 
all actual damages incurred by Plaintiff, for the reasonable value of the labor, materials 
and equipment furnished by Plaintiff, and certain consequential damages as actual 
damages, attorney fees and costs of this action; 

m. For the Thirteenth Cause of Action against Defendants, jointly and severally, 
for all actual damages incurred by Plaintiff, for the reasonable value of the labor, 
materials and equipment furnished by Plaintiff, and certain consequential damages as 
actual damages, attorney fees and costs of this action; 
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materials and equipment furnished by Plaintiff, and certain consequential damages as 
actual damages, attorney fees and costs of this action; 

n. For the Fourteenth Cause of Action against Defendants, jointly and severally, 
for all actual damages incurred by Plaintiff, for the reasonable value of the labor, 
materials and equipment furnished by Plaintiff, and certain consequential damages as 
actual damages, attorney fees and costs of this action ; 

o. For the Fifteenth Cause of Action against Defendants, jointly and severally, 
for all actual damages incurred by Plaintiff, for the reasonable value of the labor, 
materials and equipment furnished by Plaintiff, and certain consequential damages as 
actual damages, treble damages, and attorney fees and costs of this action ; 

p. That the Defendants be enjoined and restrained from future tortious 
interference with SDMBs legitimate right to conduct non-emergency parachute 
operations; 

q. That the a Writ of Mandamus issue against Defendant Airport requiring it to 
negotiate in good faith the reasonable terms of a renewal CRE LOA with SDMB, 
Jacksonville, FL ATC (ZIX), MYR ATC, and CRE ATC as required by applicable federal 
regulations in order for SDMB to continue its aeronautical activity as defined by federal 
regulations; 

r. That Defendants properly outfit , maintain, and repair the subject Hanger; 

s. That the costs of this action be taxed against Defendants; 

t. That pre- and post-judgment interest at the legally applicable rate be 
awarded Plaintiff; 

u. For any such other and further relief as may be just and proper; 

Charleston, South Carolina 
February 27, 2014 
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RESPECTFULLY SUBMITTED 

Robert G. Eastman, Esquire 
SC Bar No. 75900 
Attorney for the Plaintiff 
Eastman & Associates, LLC 
PO Box 180 
Charleston, SC 29402 
(843) 329-9657 
Fax: (843) 723-0005 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

SKYDIVE MYRTLE BEACH, INC., 
(f/kla Skydive Myrtle Beach, LLC), 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

HORRY COUNTY, HORRY COUNTY ) 
DEPARTMENT OF AIRPORTS, ) 
H. RANDOLPH HALDI, PAT APONE, ) 
TIM JACKSON and JACK TEAL ) 

Defendants. 
) 
) 

________________________ ) 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) Case No. 2014-CP 

JURY TRIAL DEMANDED 

AFFIDAVIT OF BEN AUKER 

BEFORE ME, the undersigned authority, duly authorized by law to take oaths 

and acknowledgments, on this day personally appeared BEN AUKER, to me well 

known , who being first duly sworn , deposes and says: 

1. My name is Ben Auker, I am over the age of 18, and I have personal 

knowledge of the matters contained herein. 

2. Your Affiant works for Skydive Myrtle Beach , Inc. (SDMB), as its pilot for 

parachute operations. 

3. Your Affiant routinely personally requests for refueling services from 

Grand Strand Regional Airport (CRE) through its FBO. 

4. For the first time, your Affiant was told by CRE FBO staff that the plane 

would not be refueled without Tim Jackson's approval because SDMB refused to 

execute a new Space Use Permit (direction from a note left inside the FBO). 

140226.sdmb. v. horrycounty. et.al . -1-
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5. Your Affiant informed SDMB management and the plane was 

subsequently refueled approximately 30 minutes following the initial request. 

6. Under penalties of perjury, I declare that I have read the foregoing affidavit 

and the facts stated in it are true. 

STATE OF SOUTH CAROLINA ) 
) ss 

COUNTY OF HORRY ) 

~~· ~~:..........=...:::=::::--­
~ BENAUKER 

BEFORE ME, the undersigned authority, personally appeared BEN AUKER who 

is personally known to me or who presented personally known as identification 

and who swears and deposes that he has read the Affidavit and that the same is true 

and correct to the best of his knowledge and belief. 

SWORN TO AND SUBSCRIBED before me this 261
h day of February, 2014. 

EASTMAN & ASSOCIATES, LLC 
PO Box 180 
Charleston , SC 29402 
(843) 329-9657 
Fax (843) 723-0005 
Attorney for Plaintiff 
Skydive Myrtle Beach, Inc. 

140226. sdmb. v. horrycounty. et. al. -2-

ROBERT G. EASTMAN, ESQ. 
Delaware Attorney ID 3356 
Authorized by Statute 
Uniform Law on Notarial Acts 
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THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

     

 

APPEAL FROM HORRY COUNTY 

Court of Common Pleas 

 

The Honorable Benjamin H. Culbertson 

Circuit Court Judge 

     

 

CASE NO. 2014-CP-26-4965 

     

 

SKYDIVE MYRTLE BEACH, INC..................................................... Appellant, 

 

v. 

 

HORRY COUNTY ............................................................................. Respondent. 

 

        

 

NOTICE OF APPEAL 

        

 

 Skydive Myrtle Beach, Inc. appeals: (I) the Form 4 Order Denying the Appellant’s Motion 

to Amend (dated July 10, 2020), attached herewith as Exhibit “A”; and (II) the Form 4 Order 

Denying the Appellant’s Motion to Reconsider, Alter or Amend (dated January 22, 2021), attached 

as Exhibit “B,” both given by the Honorable Benjamin H. Culbertson, South Carolina Circuit Court 

Judge.  Respectfully submitted, 

 

February 18, 2021  

     /s Robert B. Varnado 

            

     Robert B. Varnado (SC Bar # 0007085) 

     BROWN & VARNADO LLC 

     P.O. Box 1127 

     Mount Pleasant, South Carolina 29465 

     (843) 737-7301 

      -and- 

      Reese R. Boyd III 

      Davis & Boyd, LLC 

1110 London St., Suite 201 

Myrtle Beach, SC  29577 

(843) 839-9800 

     Attorneys for Appellant 
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Other Counsel of Record: 

 

Michael W. Battle, Esquire       

Battle Law Firm, LLC    

Post Office Box 530     

Conway, SC 29528     

(843) 248-4321 

Attorneys for Respondent 

 

Samuel R. Arthur, Esquire    

Bridges Elliott Tyler & Saleeby, PA 

181 E. Evans St. # 409  

Florence, SC 29506 

Attorneys for Individual Defendants 
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            THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

     

 

APPEAL FROM HORRY COUNTY 

Court of Common Pleas 

 

The Honorable Benjamin H. Culbertson 

Circuit Court Judge 

     

 

CASE NO. 2014-CP-26-4965 

     

 

SKYDIVE MYRTLE BEACH, INC..................................................... Appellant, 

 

v. 

 

HORRY COUNTY ............................................................................. Respondent. 

 

        

 

CERTIFICATE OF SERVICE 

        

 

 The undersigned attorney hereby certifies that a true copy of the Appellant’s Notice of 

Appeal in the above referenced case has been served upon counsel of record by mailing a copy in 

an envelope properly addressed with postage prepaid on February 18, 2021, to the following: 

 

Michael W. Battle, Esquire   Samuel R. Arthur, Esquire    

Battle Law Firm, LLC   Aiken Bridges Elliott Tyler & Saleeby, PA 

Post Office Box 530    181 E Evans St. # 409  

Conway, SC 29528    Florence, SC 29506 

 

 

     /s Robert B. Varnado 

             

Robert B. Varnado (SC Bar # 0007085) 

     BROWN & VARNADO LLC 

     P.O. Box 1127 

     Mount Pleasant, South Carolina 29465 

     (843) 737-7300 

     Attorneys for Appellant 

February 18, 2018 

at Mt. Pleasant, South Carolina 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 )         FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF HORRY )         CASE NO.: 2014-CP-26-1193 

SKYDIVE MYRTLE BEACH, INC. )   
)  

                                    Plaintiff,  )   
)  

v. ) MOTION TO AMEND  
)  

HORRY COUNTY, HORRY COUNTY 
DEPARTMENT OF AIRPORTS, H. 
RANDOLPH HALDI, PAT APONE,          
TIM JACKSON and JACK TEAL, 

) 
) 
) 
) 
) 

 

 
                                  Defendants. 
__________________________________ 

) 
) 
) 

 

 
TO: THE DEFENDANTS ABOVE NAMED: 
 

PLEASE TAKE NOTICE that the 

by and through its undersigned attorneys and pursuant to Rule 15(a) of the South 

Carolina Rules of Civil Procedure, will move before the Presiding Judge of the Horry County 

Court of Common Pleas at the Horry County Courthouse, 1301 Second Avenue, Conway, South 

Carolina, 29526, ten (10) days hence, or at such other time, date and place as counsel may be 

heard, for an Order allowing it to serve and file the attached amended complaint. This motion is 

supported by the laws and Rules of this State and by such other filings as may be made in 

accordance with the Rules.  Pursuant to Rule 11 of the South Carolina Rules of Civil Procedure, 

communication was had with opposing counsel prior to the filing of this motion. 

 
(signature on following page) 
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BROWN & VARNADO LLC

/s Robert B. Varnado
By:

Robert B. Varnado
103 Ronnie Boals Blvd. (29464)
P.O. Box 1127
Mt. Pleasant, SC 29465
(843) 737-7300
(843) 654-5 1 09 facsimile

and

DAVIS & BOYD, LLC

s/ Reese R. Boyd III
By

Reese R. Boyd III
1110 London St., Suite 201
Myrtle Beach, SC 29577
(843) 83e-e800
(843) 839-9801 facsimile

Att o r n ey s fo r P I ai ntiff
March 11,2020

CERTIFICATE OF SERVICE

I hereby certifu that I have this day served a copy of the within Pløintíff's Motion to
Amende upon all parties to these matters by depositing a true copy of the same with the ECF
system:

Michael W. Battle, Esquire
Battle Law Firm, LLC
P.O. Box 530
Conway, SC 29528

Samuel F. Arthur, III, Esquire
Aiken Bridges Elliott Tyler & Saleeby, PA
181 E Evans St # 409
Florence, SC 29506

s/Robert B. Varnado
Robert B. Varnado (S.C. Bar # 0007850)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 )         FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF HORRY )         CASE NO.: 2014-CP-26-1193 

SKYDIVE MYRTLE BEACH, INC. )   
)  

                                    Plaintiff,  )   
) AMENDED SUMMONS and 

v. ) COMPLAINT  
)  

HORRY COUNTY, HORRY COUNTY 
DEPARTMENT OF AIRPORTS, H. 
RANDOLPH HALDI, ARRIGO 
CAROTTI, PAT APONE,          
TIM JACKSON and JACK TEAL, 

) 
) 
) 
) 
) 

 

 
                                  Defendants. 
__________________________________ 

) 
) 
) 

 

 

would complain of the above-

Arrigo Carotti, Pat Apone, Tim Jackson 

and 

Court as follows: 

Jurisdiction and Venue 

1. Plaintiff   is a corporation organized and 

existing under the laws of the State of North Carolina and does business in Horry County, South 

Carolina. 

2. Defendant Horry County is a body politic and political subdivision of the State of 

South Carolina. 
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 Robinson Aviation was under contract to provide air traffic control/tower services 

to the CRE. However, it initially balked at skydiving at CRE, stating that it was Robinson 

tually, however, Robinson Aviation was required to back down since the 

Federal Aviation Authority (FAA) controls skydiving, and Robinson Aviation could not determine 

federal law on its own. 

 On May 10, 2012, SDMB signed an eight (8) year lease is signed with Ramp 66 

and also executed a Letter of Agreement with Ramp 66, the CRE Tower and HCDA. However, 

 i.e., the parachute 

landing zone  and there was never an official airport operation brief given to the Plaintiffs, or any 

 

 

 

 On March 21, 2013, Horry County announced that it was resuming control of the 

CRE from Ramp 66.  Starting in May 2013, Ramp 66 attempted to make SDMB sign a new lease 

due to County take over, but SDMB refused.  Then, on July 1, 2013, the HCDA director required 

statement in good faith and signed the space use permit on September 10, 2013. 
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 On September 18, 2013, SDMB signed the space use permit which was only good 

for six (6) months, being told that no lease existed, and that failure to sign will result in immediate 

eviction. Plaintiff(s) knew something was not right and that the Defendant were trying to evict 

SDMB for some reason, but no safety allegations whatsoever had been made to any of the 

Plaintiffs.  

 On September 30, 2013, Barnstormers/Executive Helicopters also had to sign a 

space use permit, but they were different from the ones presented to SDMB. 
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 SDMB then requested meeting in order to clear the air with airport, tower, FAA 

and county, which took place on February 7, 2014. The HCDA Tim Jackson and Robert 

SDMB 

learned of the internal LOA between the tower and airport, and which they have been complaining 

about SDMB breaking. They also refuse to discuss any of the break-ins. It was now apparent that 

the HCDA was now gunning  for SDMB. 

 

 

 However, the HCDAs Tim Jackson started observing and following customers and 

interfering with operations, as well as taking pictures of the Plaintiffs, the whole time harassing 

the Plaintiffs and their customers while interfering with their employment and business, causing 

SDMB to lose a potential contract/military because of this interference 
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 On the 23 April 2014, SDMB gave all documents requested to HCDA for 

production.  

43. 
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 On 8 December 2014, 6 January 2015, and 20 January 2015, the County Council 

gave readings of amendments to the Minimum Standards. As of February 6, 2015, however, there 

is still no written LOA (landing zone) with FAA/HCDA after multiple attempts and are still 

operating under an oral LOA. 
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 On September 1, 2015, the FAA wrote a letter to HCDA stating that HCDA has 

reported 91 violations to the FAA and asking what they are doing about it.  Arrigo Carotti 

subsequently stated in open court that the FAA that has issued the violations against SDMB not 

HCDA, but this was untrue.  
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56. 

the Part 16 investigation, including during the discovery period, and were finally sprung on the 

 

 

 

58.  is not a legal complaint for use 

against a party for a violation of FAA rules.  FAA rules violations are to be submitted, instead on 

 

59. 

 

59. 
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60. 

 

61. 

 

 

 

 
Major Discrepancy Jump Time Assigned but different than Tower records 

(all times p.m. unless otherwise noted) 
 
Violation 
No. 

Date Discrepancy 

1  03/29/13    sunset 7:33; violation on 1st jump reported 8:18 
3   05/22/13   sunset 8:14; violation on 4th jump reported 10:18 
5   05/2713   sunset 8:17; violation on 5th jump reported 8:39 
6   07/05/13   sunset 8:29; violation on 4th jump reported 11:55 
10  09/28/13   sunset 7:02; violation on 3rd jump reported 9:19; SDMB had beach 

LZ secure in any event. 
12   10/19/13   sunset 6:35; violation on 2nd jump reported at 9:16 
13   10/19/13      sunset 6:35; violation on 4th jump reported at 11:38  
14   10/20/13      sunset 6:34; violation on 5th jump reported at 9:00 
15   10/20/13       night jumpers 
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16   10/21/14   night jumpers 
17   10/27/13      no CRE record of jumps 
21   11/17/13      sunset 5:10; violation on 1st jump reported at 5:30 
24   01/19/14   sunset 5:33; violation on 1st jump reported at 6:16 
25   01/20/14   sunset 5:34; violation on 1st jump reported at 7:20 
26   01/24/14   sunset 5:37; violation on 1st jump reported at 7:16 
27   01/27/14   sunset 5:39; violation on 3rd jump reported at 8:22 
37   05/14/14   Bree (in letter) states violation at 4:00 and he suspended SDMB; 

but tower shows violation at 7:12 and SDMB continued to jump 
38   05/14/87   UIR (Bree and Ray) states violation at 4:30, but tower shows 

violation 8:30 despite sunset at 8:09  
39   05/14/14   UIR (Bree and Ray) states violation at 12:35 but tower shows 

SDMB did not jump until 3:25 
40   05/16/14   UIR (Bree and Ray) states violation at 11:25 a.m. but tower shows 

SDMB did not jump until 3:25 
42   05/22/14   UIR (Bree and Ray) states violation at 10:25 a.m. but tower shows 

SDMB did not jump until 1:53 
44   05/24/14   sunset 8:15; violation on 10th jump reported at 10:56 
46  05/24/14   sunset 8:15; violation on 6h jump reported at 9:49 
48   06/15/14   sunset 8:15; violation on 6th jump reported at 9:49 
49   06/20/14   sunset 8:29; violation on 5th jump reported at 10:02 
50   06/22/14   UIR (Dingley and Zell) states violation at 1:06, but tower says was 

at 4:46 
51   06/22/14   UIR (Dingley and Zell) states violation at 3:35, but tower says was 

at 7:28 
52   06/18/14   no CRE record of violation 
53  07/04/14   UIR (Bree) states violation occurred at 1:30 which does not match 

tower records; Tower shows violation on 8th jump reported at 
10:10, but sunset at 8:29; no witnesses besides Bree 

62   08/16/14   sunset 8:00; violation on 6th jump reported at 8:17 
63   08/27/14   UIR )Bree & Ray) showing violation at 10:06 am but tower says 

no jumps until 1:37 
64   08/31/14     sunset 7:41; violation on 5th jump reported at 7:47 and aircraft 

down at 8:10 
65   09/06/14   sunset 7:33; violation on 3rd jump reported at 7:17 and aircraft 

down at 7:50 
68   11/09/14   sunset 5:15 but tower says jumps at 5:29 and 7:17 
72   03/29/15   sunset 7:35 but Mandatory Occurrence Report (MOR) filed 

showing incident on 4th jump at 8:30 
77   04/21/15   UIR (Solomon & Griffin) states violation 4:45 but CRE docs 

documents show violations 8:17 to11:25 despite sunset at 7:50 
85   05/17/15   Email from HCDA says violation at 4:52 but also same violation 

at 8:48 
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86   05/31/15   UIR (Dingley & Zell) states violation at 5:20, but CRE docs show 
violation occurred on third jump at 8:59-9:22 [despite sunset at 
8:19] 

87   06/07/14   UIR (Dingley & Zell) states violation at 2:00, but CRE docs show 
violation occurred on fifth jump at 5:42-6:02 

89   07/16/15   FAA Vehicle/Pedestrian report states violation 3:37, but CRE 
Docs show violation 7:15-7:39 

90   06/20/15    UIR (Cox & Zell) states violation 5:57, but CRE docs show 
violation occurred on first jump at 2:44-3:05 and ninth jump 9:36-
9:59 [despite sunset at 8:29] 

96   07/25/15   CRE records do not show SDMB jumping at time of violation in 
UIR (Cox & Tiller) 

97   07/15/15    CRE records do not show SDMB jumping at time of violation in 
UIR (Cox & Tiller) 

98   07/25/15    CRE records do not show SDMB jumping at time of violation in 
UIR (Cox & Tiller) 

99   07/25/15   CRE records show violation occurring at different time than in 
UIR (Cox & Tiller) 

107   08/27/15   tower logs show no jumps, but violation assessed 
108   08/28/15    tower logs show no jumps, but violation assessed 
   

 

 

 

 
Timing says last skydiver jumped after nightfall, at airport with no lights 

 
Violation 
No. 

Date Violation 
No. 

Date Violation 
No. 

Date 

1   3/29/14   47   6/07/14   85   5/17/15   
2   5/18/13   48   6/15/14   86   5/11/15   
3   5/22/13   52  6/18/14   90   6/20/15   
4   5/25/13   53   7/04/14   91   7/04/15   
13   10/19/13       59   7/26/14   94   7/06/15   
14   10/20/13       62   8/15/14   95   7/16/15   
18   11/02/13   64   8/31/14   97   7/25/15   
22   12/21/13   67   9/28/14   98   7/25/15   
27   1/26/14   68   11/9/14   99   7/25/15   
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30   3/20/14   69   3/15/15   100   8/09/15   
31   3/15/14   70   3/15/15   101   8/09/15   
32   3/15/14   71   3/28/15   102   8/09/15   
34   5/12/14   72  3/29/15   103   8/09/15   
43   5/23/14   77   4/21/15   104   8/09/15   
44   5/24/14   78   4/28/15   105   8/09/15   
45  5/24/14   83   5/16/15   106   8/09/15   
46  5/24/14   84   5/16/15     

 

64. Incidents are said to have taken place on five (5) dates that SDMB  has no record 

of jumps taking place at all: Incidents ## 9 (9/03/13), 11 (10/15/13); 18 (11/02/13); 23 (12/23/13) 

and 74 (4/13/15). 

 

  

 
Questionable as to Whether Jumps Took Place at All 

 
Violation 
No. 

Date Explanation 

8   06/19/13   high wind speeds & gusts 
12   10/19/13   high wind speeds & gusts 
13   10/19/13   high wind speeds & gusts 
14   10/20/13       high wind speeds & gusts 
15   10/20/13   high wind speeds & gusts 
20   11/13/13   high wind speeds, gusts 
21   11/17/13       poor visibility, high wind speeds & gusts 
22   12/21/13   fog, poor visibility, high wind speeds & gusts 
26   01/24/14   high wind speed & gusts 
28   02/01/14   rain, fog, poor visibility 
29   03/09/14   high speed wind & gusts 
30   03/15/14   high speed wind & gusts 
31   03/15/14   rain, thunderstorms, and wind 
32   03/15/14   rain, thunderstorms, and wind 
43   05/23/14   rain & wind gusts 
49   06/20/14   high wind 
55   07/10/14   high wind 
57   07/20/14   rain 
58   07/24/14   high wind 
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60   08/09/14   high wind 
62   08/16/14   thunderstorms, rain, poor visibility, wind gusts 
69  03/14/14   high wind 
70   03/15/15   high wind 
74   04/05/15   high wind 
75  04/05/15   high wind 
96   07/25/15   high wind 
97   07/25/15   high wind 
98   07/25/15   high wind 
99   07/25/15   high wind 
99   07/25/15   high wind 
109   09/05/15    high wind 
110   09/05/15   high wind 

 

66. The records of five incidents is insufficient (i.e., there are no tower records 

available before the so--called Incident): 107 (8/27/150; 109 (9/5/15); 110 (9/5/15); 111 (9/19/15) 

and 112 (9/27/15). 

67. There seven violations for Incidents 100-106, (all on 8/08/15), but only Tower 

records show only five jumps. 

68. Documents produced by Robinson Aviation says that they filed a Mandatory 

Occurrence Report (MOR) but none has been produced in FOIA (Incident ## 73, 74, 75, 76, 77, 

78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 89, 92, 93, 94, 95, 96, 97, 98, 100, 101, 102, 103, 104, 105 

and 106). 

69. duplicates [92 (7/5/15) &  93 (7/5/15)]; one had 

a different number of jumpers than the violation in the chart [41 (5/18/14)]; and one was not 

referenced at  

 

70.  to develop 

plans and policies for the use of navigable airspace pursuant to 42 U.S.C. § 40103. The FAA also 
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However, the FAA has no 

jurisdiction to determine state law issues. 42 U.S.C. §47107. 

71. 

and currently operated by the HCDA. The HCDA receives federal grants from the FAA and the 

HCDA is governed by FAA Grant Assurance 22 as a recipient of FAA grant money.  

72. The Anti-

or other charge on  an individual traveling in air 

commerce; . . . or the gross receipts from that air commerce or transportat

40116(b)(1), (4). 

73. 
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 The Federal Aviation Administration is allowed by law that they have the right to 

inspect the Plaintiffs twice a year  one for plan(e)s, and two the hanger and the skydiving 

equipment. Inspectors are not allowed to disrupt the Plaintiffs during business operations without 

giving SDMB prior notice. The results of all inspection records are to be legally kept for a period 

of five years.  
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 The South 

Carolina Tort Claims Act does not grant an employee 'immunity from suit and liability if it is 

proved that the employee's conduct was not within the scope of his official duties or that it 

constituted actual fraud, actual malice, intent to harm, or a crime involving moral turpitude."' 

Sanders v Prince, 304 S.C. 236, 403 S.E.2d 640, 643 (1990) quoting S.C. Code Ann. § 15-78-

70(b); see also McCall v Williams, 52 F.Supp.2d 611, 615 (D.S.C. 1999) (same). In Brown v 

County of Berkley, the Supreme Court elaborated: 

Were we to recognize that the individual members of the county council 
enjoyed absolute immunity from suit, [§ 15-78-70(b) of the SCTCA] would be 
meaningless.  Additionally, the individual council members will be free to 
raise such issues as qualified immunity, qualified privilege, and the 
provisions of the Tort Claims Act, at later stages of this case. 

Brown v County of Berkley, 366 S.C. 354, 362, 622 S.E.2d 533, 538 (2005). 

constituted 

actual fraud, actual malice, intent to harm, etc. 
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 The South Carolina Tort Claims Act does not 

grant an employee 'immunity from suit and liability if it is proved that the employee's conduct 

was not within the scope of his official duties or that it constituted actual fraud, actual malice, 

intent to harm, or a crime involving moral turpitude."' Sanders v Prince, 304 S.C. 236, 403 S.E.2d 

640, 643 (1990) quoting S.C. Code Ann. § 15-78-70(b); see also McCall v Williams, 52 F.Supp.2d 

611, 615 (D.S.C. 1999) (same). In Brown v County of Berkley, the Supreme Court elaborated: 

Were we to recognize that the individual members of the county council 
enjoyed absolute immunity from suit, [§ 15-78-70(b) of the SCTCA] would be 
meaningless.  Additionally, the individual council members will be free to 
raise such issues as qualified immunity, qualified privilege, and the 
provisions of the Tort Claims Act, at later stages of this case. 

Brown v County of Berkley, 366 S.C. 354, 362, 622 S.E.2d 533, 538 (2005). 

constituted actual fraud, 

actual malice, intent to harm, etc. 
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FOR A FIRST CAUSE OF ACTION 
AS TO DEFENDANTS HORRY COUNTY AND HCDA 

(Declaratory Relief from ultra vires Regulations) 
 

89. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

90. County Ordinance 36-14 promulgating the Illegal Regulations (Minimum 

Standards), was passed without any drafting period, comment period, or statutory authorization as 

 

91. The Illegal Regulations include sections governing parachute operations in 

contravention of federal law and regulations under the exclusive jurisdiction of the FAA and are 

unconstitutional under the supremacy clause of the United States Constitution. 

92. The Illegal Regulations were promulgated to retroactively proscribe conduct 

parachute operations and activities permissible under federal regulations (14 C.F.R., Part 105) that 

was complained of by the County three months earlier in its February 19, 2014, letter and in 

response to this action. 

93. The Illegal Regulations enforcement mechanisms are discretionary, arbitrary and 

capricious and an abuse of agency authority. 

94. The Illegal Regulations were passed in violation of Article 1, section 22 of the 

South Carolina Constitution and amount to an illegal attempt to depri

property rights to operate a business in South Carolina. 

95. The Illegal Regulations were amended in violation of the South Carolina APA 

without notice and a comment period. 

96. The Illegal Regulations were promulgated without the required notice as set forth 

in County Code §2-22(e). 
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97.  Pursuant to the South Carolina Uniform Declaratory Judgment Act, S.C. Code Ann. 

§ 15-53-10 et seq., and Rule 57 of the South Carolina Rules of Civil Procedure, Plaintiffs request 

that this Honorable Court inquire into the facts herein and issue a declaratory judgment that the 

Illegal Regulations are null and void and that the County and HCDA renew the lease for an eight 

(8) year term commencing from that day. 

FOR A SECOND CAUSE OF ACTION, JACKSON, AND TEAL 
(Civil Conspiracy) 

 
98. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

99. At all relevant times herein, unless otherwise stated, Defendants Carotti and Haldi 

acted as agents of the County. 

100. , Teal and 

Jackson operated as agents of the Airport. 

101. In August 2013, as the property manager for the County, these Defendants and 

others knew, or should have known, of a long-term lease between Ramp 66 and SDMB for Hangar 

7 but did not reveal the same. 

102. In August 2013, these Defendants and others knew or should have known of a long-

term lease between Ramp 66 and SDMB for Hangar 7. 

103. Between August 2013 and February 19, 2014, these Defendants and others, in their 

individual capacities and all acting outside the course and scope of their employment created a 

plan to deprive SDMB of its existing long-term lease by refusing to provide a copy of the fully-

executed lease to SDMB, issuing an adhesion temporary permit under threat of eviction, and 

accusing SDMB of unpublished and non-existent rule, regulation, and ordinance violations 

amounting to a plan to illegally shut down and permanently remove SDMB from GSA. 
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104. Between April and May 2014, these Defendants and others in their individual 

capacities and all acting outside the course and scope of their employment continued a plan to 

deprive SDMB of its business lease by drafting, presenting and having Illegal Regulations enacted 

by the County Council, reporting violations of the Illegal Regulations to FAA as grounds for 

federal violations, harassing SDMB customers, and interfering with its customers. 

105. On December 6, 2013, County Administration Committee approved temporary 

short-term permit for SDMB to remain in Hangar 7.  Relevant minutes state that a resolution 

would: 

authorize the approval of the four space use permits at Grand Strand Airport.  It 
would allow them six months of additional time to finalize the long-term lease 
agreements with those tenants.  Mr. Lazarus explained that this was just short-term 
until they got the long-term, which Mr. Lovell would be bringing those leases 
before them.  Mr. Lovell said yes, sir.  They were not able to accomplish that in the 
first six months, so they needed an additional six months.  Mr. Worley said they 
were just moving in up there, and they needed a little more time.  County 
Administration Committee Minutes, page 14 (Dec. 6 2013). 
 
106. In January 2014, these Defendants and others knew or should have known of grant 

application and approval by the FAA to release funding and pay for the rehabilitation of GSA.  

107. Upon information and belief, these Defendants, in their individual capacities and 

all acting outside the course and scope of their employment and official duties, collectively acted 

to remove SDMB from CRE and interfere with its legitimate right to conduct aeronautical 

activities. 

108. 

delivery.  Defendant Jackson left directions with his employees not to receive any parcels for 

Plaintiff; Defendant Teal received packages and locked them in a closet without informing 

Plaintiff, in effect wrongfully concealing them from Plaintiff. 
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109. Upon information and belief, these Defendants and others, in their individual 

capacities and all acting outside the course and scope of their employment, collectively acted to 

harass SDMB utilizing any means possible including the enforcement of the ultra vires and 

unconstitutional Illegal Regulations as part of a scheme to force SDMB out of business. 

110. 

from which the natural or reasonable inferences arise that the acts were in furtherance of the 

common design of the alleged conspirators, is sufficient; at least to establish a prima facie case of 

See Island Car Wash, Inc. v. Norris, 292 S.C. 595, 344 S.E. 2d 150, 153 (Ct. App. 

1987). 

111. The combined acts of Defendants County, Airport, these Defendants and others, 

including, inter alia

SDMB permission to make Hangar 7 repairs at its expense, to answer correspondence or email, 

concealment of SDMB packages and mail, failure to disclose the terms of the Letter of Agreement 

(LOA) between CRE ACT and the Airport, unauthorized entry into its place of business, refusal 

to refuel without clearance (unlike other business on site), interference with parking and day-to-

day activities were designed to ruin or damage the business of SDMB.   

112. These Defendants and others combined malicious actions and omissions, under 

cloak of state authority, 

and skydiving equipment inspections following unauthorized forced entry during business hours, 

equipment damage, loss of customers due to fuel issues and harassment, loss of business profit, 

fire department violations, Hangar 7 electrical repairs, door repairs, trash removal, water damage, 

etc. and have resulted in material losses and unnecessary legal expenses.  
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113. In doing so, Defendants and their co-conspirators caused special harm and damages 

to Plaintiffs under South Carolina law.  Accordingly, Plaintiffs are entitled to recover actual, 

special, consequential, and punitive damages from Defendant based on this conspiracy, plus 

  

FOR A THIRD CAUSE OF ACTION 
AS TO ALL DEFENDANTS  

(Fraud) 
 

114. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

115. In August 2013, Ramp 66 and HCDA, represented to SDMB that a new eight-year 

lease in a County approved format had to be signed by SDMB before HCDA and Horry County 

resumed control of CRE or SDMB would be required to vacate Hangar 7. 

116. In August 2013, Ramp 66 was acting as an agent of HCDA and County.  

Alternatively, Ramp 66 and HCDA were acting outside the course and scope of their employment 

 

117. In August 2013 Defendants County, HCDA, Carotti, Haldi, Apone, Lovell, Bree, 

and Jackson knew that a new long-term lease was not necessary for SDMB to remain in Hangar 7 

when HCDA and Horry County resumed control of CRE since HCDA had in its possession a copy 

of the fully executed, long-term lease for Hangar 7 between its agent Ramp 66 and SDMB or had 

constructive possession of the lease through its agent Ramp 66. 

118. In August 2013, Defendants County, HCDA, Carotti, Haldi, Apone, Lovell, Bree, 

and Jackson knew that HCDA and County intended to rehabilitate CRE and that this rehabilitation 

would require all tenants of CRE to re-locate or vacate the hangar area, thus interfering with 
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commercial operations during the periods of rehabilitation. 

119. In September 2013, HCDA represented to SDMB that the Space Use Permit terms 

would become a new long-

 

120. In September 2013, HCDA intended SDMB to rely on its representations that a new 

long-term lease would be approved with the same material terms relative to course of dealing and 

the Original Lease for Hangar 7, e.g., $1,200.00 per month. 

121. In 2013, the Defendants knew that or planned for Hangar 7 to be demolished and 

replaced as part of the overall long-term rehabilitation  

122. Additionally, 

7 repairs require county approval with three readings at the council meetings. 

123. The Defendants knew that these statements about a forthcoming long-term lease 

were false or acted with reckless disregard for the truth intending that SDMB would be in a weaker 

position in its effort to remain in business at GSA. 

124. SDMB did not know of the falsity of the Defendants representations, reasonably 

relied on the truth that government organizations and their representatives would conduct 

themselves lawfully and otherwise properly, and SDMB has been injured by this disingenuous 

conduct. 

 125. The enumerated representations were false; material; the Defendants had actual 

and/or constructive knowledge of their falsity; notwithstanding the foregoing, Defendants intended 

Plaintiff to rely on the representations; Plaintiff did in fact rely on the representations; Plaintiff had 

a right to rely on the representations. 
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 126. Plaintiff has been damaged by the representations in such amount as may be 

determined by the trier of fact, including actual, consequential and punitive damages, plus pre-

judgment interest. 

FOR A FOURTH CAUSE OF ACTION  
AS TO ALL DEFENDANTS  

 (Defamation) 
 

127. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

128. Defendants intentionally and with reckless disregard to its falsity, informed other 

tenant businesses in both Myrtle Beach International (MYR) and Grand Strand Regional (CRE) 

airports and made false statements intended to impeach the honesty, integrity, virtue, or reputation, 

and also exposed SDMB to public hatred, contempt, ridicule or to caused SDMB to be shunned or 

 

129. On multiple times, Defendants did state: 

a. that SDMB violates federal rules, regulations and statutes in wanton disregard, or 

words to that effect; 

b. that SDMB actions and conduct have been so egregious with regard to parking and 

Airport security measures, new parking prohibitions and security measures were necessary for the 

; 

c. that SDMB is a rogue operator that does not follow any rules relating to the ATC 

operations at CRE, or words to that effect; and 

d. SDMB illegally conducts parachute operations, or words to that effect. 

e. Defendant published these statements with actual or implied malice, knowing that 

they were false. 
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130. Defendants in their individual capacities made these statements. The statements 

themselves or the intent of the statements or words to that effect, concerns SDMB and its business 

interest. 

131. To state a claim for defamation: 

(2) the unprivileged publication was made to a third party; (3) the publisher was at fault; and (4) 

either actionability of the statement irrespective of special harm or the existence of special harm 

caused by the publication.  Plaintiff has met this burden. 

132. Plaintiff has been damaged by this defamation in such amount as may be 

determined by the trier of fact, including actual, consequential and punitive damages, plus pre-

judgment interest. 

FOR THE FIFTH CAUSE OF ACTION 
AS TO ALL DEFENDANTS  
 (Unfair Trade Practices Act) 

 
133. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim.  

134. Upon 

constitutes unfair and deceptive acts and practices in the conduct of trade and commerce in 

 

 135. Such deceptive acts and practices were done repeatedly and consistently; will 

continue in the future; and may have or may occur to other persons similarly situated. 

 136. Upon information and belief, such deceptive acts and practices are capable of 

repetition and have an adverse impact on the public interest. 

 137. Upon information and belief, the conduct of Defendants, and/or its employees 

and/or agents engaged in unfair and deceptive acts or practices willfully and in full knowledge that 
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their acts were fraudulent and illegal, and thus in violation of the UTPA, for which Defendant is 

liable under the provisions of the UTPA and other South Carolina law. 

 138. As a direct and proximate result of the same, Plaintiff has suffered actual damages 

and pecuniary loss, including but not limited to loss of profits, revenue and consequential damages 

in such amount as to be determined by the trier of fact. 

 139. Accordingly, Plaintiff is entitled to recover from Defendants actual damages, treble 

damages, interest and its -

5-140, in such amount as to be determined by the trier of fact.  

FOR A SIXTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT 

(Breach of Contract) 
 

140. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

141. On or about May 10, 2012, SDMB and Bob McGroarty, Owner, Grand Strand 

Aviation, Inc., d/b/a Ramp 66, (Manager of GSA for HCDA and the County) entered into an 

29582)usable space in exchange for 16% of Revenue (less internet sales).  The terms further stated 

that: 

a. SDMB would have airplane parking inside Hanger 7; 

b. SDMB would receive a fuel discount of $.25 below posted price 

c. SDMB would receive a labor discount of $5.00 below posted rate; 

d. SDMB would receive an aircraft part discount of cost plus 20% and freight;  

e. Ramp 66 would pay HCDA 5% of any revenue it received from SDMB; 

f.  
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g. SDMB had an option to renew the lease, if Ramp 66 extended its 

 management lease with HCDA. 

142. From May 17, 2012, to August 1, 2013, the period before HCDA resumed 

management of GSA, SDMB and Ramp 66 performed their obligations of the contract without 

incident. 

143. At all relevant times, the County, HCDA and its agents represented to SDMB that 

no fully executed, long-term lease for Hangar 7 between SDMB and Ramp 66 existed and SDMB 

 

144. At all relevant times, the County and HCDA had in its possession a copy of the 

fully executed, long-term lease between SDMB and Ramp 66 in its possession or constructive 

possession through its agent, Ramp 66. 

145. On or about August 1, 2013, the County resumed control of CRE. 

146. On or about August 1 2013, Robert Wernersbach, representing the County, initiated 

discussions relating to a lease in county-approved format between the County and SDMB. 

147. Mr. Wernersbach represented to SDMB that an additional $1,500.00 permit fee was 

or SDMB would be removed from CRE premises. 

148. SDMB paid the Operating Permit fee to the Airport. In addition to an Operating 

Permit, Mr. Wernersbach represented to SDMB that an additional $2,500 per month Space Use 

Permit (Permit) was necessary or SDMB would be required to vacate the Hanger. 

149. 
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d the terms of the Permit would become the 

terms of the longer term lease once approved by the County.  In effect the Permit was an interim 

lease. 

150. During the Negotiation Period, SDMB indicated that the condition of the Hanger 

was unserviceable in many respects, that repairs were needed, and in its current condition, required 

City/County/State requirements for business activities, i.e., insurance, fire inspection, electrical 

access, etc. were unobtainable. 

151. During the Negotiation Period, the Airport represented to SDMB it would address 

the flooding, leaking roof, unserviceable doors (security), electrical deficiencies, lighting 

receptacle defects (2/9 lights functioning), animal and bird infestation, and other public safety 

issues identified by SDMB in its negotiation meeting. 

152. During the inspection, the Airport indicated that the identified issues would be 

addressed and presented to the County for authorization to repair and remedy. 

153. On or about September 5, 2013, an electrical engineering company and Airport 

Maintenance personnel inspected the Hanger for the purpose of a service order. 

154. On or about September 10, 2013, the Airport and SDMB tentatively agreed that in 

exchange for Hanger 7, SDMB would pay the Airport $1,200.00 per month. 

155. 

earlier payments totaling $4,800 for $2,400 security deposit and $2,400 rent through September 

30, 2013. 

156. On or about September 13, 2013, SDMB executed an undated Space Use Permit 

whereby SDMB agreed to pay $1,200 per month for the Hanger until the County met its three 

readings and requested a copy of the fully executed Permit. 
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157. On or about September 13, 2013, the Airport acknowledged receipt of the SDMB 

executed agreement an

Permit returned to SDMB. 

158. SDMB has paid a security deposit for $2,400.00 and $1,200.00 monthly rent for 

Hanger 7 and the Airport has accepted the $1,200.00 checks, depositing same into its account since 

resuming control of GSA. 

159. 

repair requests. 

160. At all relevant times, neither the County nor the Airport have made any repairs to 

Hanger 7. 

161. On or about September 2013, SDMB notified Defendants Airport and Jackson of 

the need for repairs and remedy without reply. 

162. On or about September 2013, SDMB, after fruitless attempts at remediating the 

identified fire and safety hazards with the Airport, initiated remedial steps to correct the problems 

and rectified the hazards identified in the North Myrtle Beach Fire Inspection Report. 

163. In or about December 2013, SDMB expended $2,000.00 rectifying the issues 

identified in the fire report and paid the $215.00 fine. 

164. 

that a forthcoming long term-lease containing the essential terms of the Permit (i.e., 

$1,200.00/month, electric, parking, etc.), repairs to secure the hanger, electric access, lighting, 

inter alia, and SDMB paid its rent in a timely manner. 

165. At all times relative herein, Defendant Jackson was an agent of the Airport, the 

Airport manager in charge of CRE, as well as the point of contact between the Airport and SDMB. 
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166. A contract for a leasehold interest exists in writing (see Exhibit 1) and was modified 

ounty and Airport are estopped from denying a 

Lease exists. 

167. Defendants County and Airport actions amounted to a retaliatory eviction notice. 

168. For valuable consideration, the Plaintiff entered into a contract for services with the 

County and Airport.  

169. There was a meeting of the minds between the parties with regard to all essential 

and material terms of the agreement, as demonstrated by the contract documents and the exchange 

of many communications between the parties, as well as the attempt at performance by Defendants. 

170. The Defendants breached their obligations under the Contract by failing to perform 

pursuant to the terms thereof, all of which constitutes a material breach and subjects the Defendant 

nd consequential damages.  

171. As a result of the foregoing breach, the Plaintiff has suffered damages in such 

amount as to be determined by the trier of fact, including but not limited to actual damages for the 

- tial and punitive 

damages.    

172. Accordingly, the Plaintiff is entitled to a judgment against the County and Airport 

in such amount as may be determined by the trier of fact, together with interest and with his 

 

FOR A SEVENTH CAUSE OF ACTION 
AS TO DEFENDANTS COUNTY AND AIRPORT 
(Breach of Contract Accompanied by Fraudulent Act) 
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173. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

174. Based on the foregoing, the breach of contract established herein was 

accompanied by the fraudulent act or acts of Defendants and such other particulars of fraud as to 

be determined by the trier of fact, all of which were false, material, made with knowledge of 

their falsehood, with the intent that they be relied upon, and upon which Plaintiff did rely, having 

a reasonable right to do so, all to his detriment. 

 175. As a result of these breaches of contract accompanied by fraudulent acts and the 

resulting damage, Plaintiff is entitled to recover actual, consequential, and punitive damages, 

along with pre-  

FOR AN EIGHTH CAUSE OF ACTION 
AS TO ALL DEFENDANTS  

(Negligence) 
 

176. Plaintiff reincorporates and realleges each of the foregoing allegations as fully as if 

repeated herein verbatim. 

177. As body politics, Defendants County and Airport owe a duty not to permit tortious 

conduct under the color of state authority from its administrators, management, executive, and 

staff employees to the public in general and SDMB in particular. 

178. The Defendants violated this duty of care owed to SDMB by County, Airport, in 

that: 

a. County Deputy Attorney/Property Manager attempted to interfere with 

executing a predatory lease within a 72-hour time frame; and 
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b. Airport Manager misconduct, includes but is not limited to: directly ordered 

SDMB mail and parcel delivery to be returned to sender, concealed mail and packages 

inside Airport property, failed to answer legitimate maintenance requests, slanderously 

spoke about SDMB conduct, interfered with SDMB business by limiting public access, 

refused to provide published Airport rules or regulations, instructed line staff to illegally 

 

c. The County and Airport engaged in a scheme to have 

false violations; 

d. In such other and further elements of negligence as may be described. 

179. Defendants  acts, errors and omissions were a breach of their duty, including the 

duty to properly supervise subordinates. 

180. Defendants  breach caused SDMB pecuniary loss, loss of good will, customers, 

caused additional expense for necessary inspections, and prevented the reasonable expectation of 

mail and parcel delivery at a leased commercial unit. 

 181. By virtue of the above-referenced duties, omissions and errors, the Defendants were  

careless, negligent, grossly negligent, reckless, willful and wanton in performing its obligations on 

behalf of and to the Plaintiff, for which it at all times owed a duty of due care in the performance 

of the same, including due care, in such particulars as may be established by the trier of fact. 

 182. The Defendants breached its above-referenced duties to the Plaintiff. 
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 183. As a direct and proximate result of the foregoing negligence and gross negligence 

of the Defendants, Plaintiff has suffered pecuniary loss and is entitled to recover damages in such 

amount as to be determined by the trier of fact, plus interest and punitive damages for the willful 

 

 

BROWN & VARNADO LLC 
 

      /s Robert B. Varnado 
By: _____________________________                                                             

Robert B. Varnado 
103 Ronnie Boals Blvd. (29464) 
P.O. Box 1127 
Mt. Pleasant, SC  29465 
(843) 737-7300 
(843) 654-5109 facsimile 
rvarnado@brown-varnado.com   

  
and 

       
      DAVIS & BOYD, LLC 
        
       s/ Reese R. Boyd III 

By: _____________________________                                                             
Reese R. Boyd III 
1110 London St., Suite 201 
Myrtle Beach, SC  29577 
(843) 839-9800 
(843) 839-9801 facsimile 
reese@davisboydlaw.com 
 
Attorney for Plaintiff 

March 11, 2020  
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF HORRY   ) CASE NO.:  2014-CP-26-1193 
 
Skydive Myrtle Beach, Inc.,  ) 
      ) 
   Plaintiff,  ) 
      ) 

vs.     ) 
      ) 
Horry County, Horry County  ) 
Department of Airports, H.  )                       PLAINTIFF’S NOTICE   
Randolph Haldi, Pat Apoine,  )                  OF MOTION AND  
Tim Jackson and Jack Teal,   ) MOTION FOR RECONSIDERATION 
      ) 
   Defendants,  ) 
___________________________________ ) 
 
TO: THE DEFENDANTS ABOVE NAMED: 
 
 PLEASE TAKE NOTICE, pursuant to Rule 59(e), SCRCP, Plaintiff, Skydive 

Myrtle Beach, Inc., by and through its undersigned attorneys, hereby requests this 

Honorable Court to reconsider its Order dated July 10, 2020.  

Skydive Myrtle Beach, Inc., (“SDMB”) is a skydiving business that operated out 

of the Grand Strand Airport (“GSA”) located in North Myrtle Beach, South Carolina. 

The GSA is owned by Horry County (the “County”) and the County, at times relevant 

to the Complaint, employed Grand Strand Aviation d/b/a/ Ramp 66 (“Ramp 66”) as 

its agent to administer GSA.  On May 10, 2012, Ramp 66 entered into an eight (8) year 

lease with SDMB for the rental of the “Bird Hangar,” which hangar is now known as 

“Hangar 7.”  In 2013, the County terminated its agency relationship with Ramp 66 and 

assumed direct oversight of GSA through the Horry County Department of Airports 

(“HCDA”), a division of Horry County government. Thereafter, HCDA presented a 
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“Space Use Permit” to SDMB, which SDMB executed on September 13, 2013.  SDMB 

filed a complaint against the County, the HDCA and individual defendants (county 

personnel) on February 28, 2014, alleging fifteen causes of action arising from County’s 

conduct against SDMB which included, inter alia, allegations of breach of a lease 

contract, breach of a lease contract accompanied by a fraudulent act, civil conspiracy, 

fraud, interference with a contractual relationship, and attempted retaliatory eviction.   

On June 5, 2014, the County filed an Application for Ejectment against SDMB in 

the Myrtle Beach Magistrate’s Court, CA No. 2014CV261092444 (“Magistrate’s Action”). 

Both of these actions were eventually appealed to the Supreme Court, and the 

Court reversed the Appellate Court’s ruling and remanded the case to the circuit court 

on March 13, 2019 to allow Plaintiff an opportunity to file an amended Complaint to 

cure any pleading defects.  Plaintiff thereafter filed a Motion to Amend on March 12, 

2020 pursuant to Rule 15(a) of the South Carolina Rules of Civil Procedure. 

Pursuant to SCRCP 15(a) “a party may amend its pleading only by leave of court 

or written consent of the adverse party; and leave should be freely given when justice 

so requires”.  The standard for granting a motion to amend is liberal.  In practice, the 

burden is usually on the party opposing the amendment to demonstrate why the 

amendment should not be permitted.  See Foman v. Davis, 371 U.S. 178, 83 S. Ct. 227, 9 

L.Ed. 2d 222 (1962). 

The Court’s Order of July 10, 2020 indicates that the Parties were afforded an 

opportunity to file written briefs in support of, or in opposition to, the Plaintiff’s Motion 

to Amend.  While this is certainly true, as set forth in the South Carolina Supreme 
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Court’s Order issued on April 22, 2020, regarding “Operation of the Trial Courts During 

the Coronavirus Emergency,” hearings on motions may also be conducted using remote 

communication technology, such as “Zoom” teleconferencing, or other means.  Plaintiff 

was not aware that a “virtual” hearing would not be scheduled on its Motion to 

Amend, and would respectfully request that it be heard on its motion before the Court 

rules with finality on the matter. 

 WHEREFORE, Plaintiff prays that the Court reconsider its Order as outlined 

above and issue a new Order either granting Plaintiff’s Motion to Amend the 

Complaint or, in the alternative, that the Court rescind its prior Order, and schedule a 

hearing (telephonically or by video conference), before ruling on Plaintiff’s Motion to 

Amend its Complaint in the matter. 

 This Motion is supported by a separate Memorandum in Support of the Motion 

which is electronically filed herewith, of even date with Plaintiff’s Motion for 

Reconsideration.  This Motion may be supplemented by further Memoranda of Law in 

Support of the Motion, or by such other supporting documentation as movant may file 

prior to the Court’s hearing of this Motion. 

 Pursuant to Rule 11, SCRCP, the undersigned hereby certifies that consultation 

with counsel for Defendants would serve no useful purpose concerning this motion.   

[Signature Page to Follow.] 
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Respectfully submitted, 
 
 
s/ Robert B. Varnado   

      Robert B. Varnado 
Brown & Varnado, LLC 

      103 Ronnie Boals Blvd. (29464) 
      P.O. Box 1127 
      Mt. Pleasant, SC 29465 
      (843) 737-7300 
      (843) 654-5109 (facsimile) 
      rvardado@broan-varnado.com  
 
 

s/ Reese R. Boyd, III   
Reese R. Boyd, III, Esq.  

      Davis & Boyd, LLC 
      P.O. Box 70517  

Myrtle Beach, SC  29572 
      (843) 839-9800 
      (843) 839-9801 (facsimile) 
      reese@davisboydlaw.com 
 

Attorneys for Plaintiff 
 
Dated:    July 20, 2020   
Myrtle Beach, South Carolina 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jul 20 4:28 P

M
 - H

O
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2014C
P

2601193

000144



STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF HORRY   ) CASE NO.:  2014-CP-26-1193 
 
Skydive Myrtle Beach, Inc.,  ) 
      ) 
   Plaintiff,  ) 
      ) 

vs.     ) 
      ) 
Horry County, Horry County  ) 
Department of Airports, H.  )              PLAINTIFF’S MEMORANDUM   
Randolph Haldi, Pat Apoine,  )      IN SUPPORT OF MOTION OF  
Tim Jackson and Jack Teal,   ) MOTION FOR RECONSIDERATION 
      ) 
   Defendants,  ) 
___________________________________ ) 
 
 THIS MEMORANDUM is submitted in support of the Motion for 

Reconsideration filed by Plaintiff Skydive Myrtle Beach, Inc., pursuant to Rule 59(e) 

SCRCP.  The Motion for Reconsideration requests the Court to reconsider its Order 

dated July 10, 2020.  

FACTUAL BACKGROUND 

Skydive Myrtle Beach, Inc., (“SDMB”) is a skydiving business that operated out 

of the Grand Strand Airport (“GSA”) located in North Myrtle Beach, South Carolina. 

The GSA is owned by Horry County (the “County”). For many years, the County 

employed Grand Strand Aviation d/b/a/ Ramp 66 (“Ramp 66”) as its agent to 

administer GSA.  On May 10, 2012, Ramp 66 entered into an eight (8) year lease with 

SDMB for the rental of the “Bird Hangar,” which is now known as “Hangar 7.”  At 

some point thereafter, SDMB lost its copy of the Lease.   
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In 2013, the County terminated its agency relationship with Ramp 66 and 

assumed direct oversight of GSA through the Horry County Department of Airports 

(“HCDA”), a division of Horry County government.  Thereafter, HCDA presented a 

“Space Use Permit” to SDMB, which SDMB executed on September 13, 2013.  SDMB 

filed a complaint against the County, the HDCA, and individual defendants (county 

personnel) on February 28, 2014, alleging fifteen causes of action arising from the 

County’s conduct against SDMB which included, inter alia, allegations of breach of a 

lease contract, breach of a lease contract accompanied by a fraudulent act, civil 

conspiracy, fraud, interference with a contractual relationship, and attempted 

retaliatory eviction.   

Also, on June 5, 2014, the County also filed an Application for Ejectment against 

SDMB in the Myrtle Beach Magistrate’s Court, styled as Horry County v. Skydive Myrtle 

Beach, Inc., CA No. 2014CV261092444 (the “Magistrate’s Action”). 

While both of these actions were pending and eventually went on appeal to the 

S.C. Supreme Court, SDMB also filed a Part 16 Complaint with the Federal Aviation 

Administration (“FAA”).   

On March 26, 2014, the Individual Defendants moved to dismiss the Complaint 

under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure on the grounds that 

they were not proper parties under S.C. Code Ann. §15-78-70 of the South Carolina Tort 

Claims Act (“SCTCA”). The Court granted the Individual Defendants’ motion to 

dismiss with prejudice on October 13, 2014.  Petitioner filed a timely motion for 

rehearing which was denied May 19, 2015; SDMB appealed followed on November 10, 
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2014.  The Court of Appeals heard argument on November 3, 2016 and issued its ruling 

on March 8, 2017. SDMB then filed a petition for certiorari with the Supreme Court; 

which was granted.  The Supreme Court held argument on November 8, 2018 and 

issued its decision on March 13, 2019. 

Additionally, there was a companion appeal of an Application for Ejectment 

against SDMB in the Myrtle Beach Magistrate’s Court, styled as Horry County v. Skydive 

Myrtle Beach, Inc., CA No. 2014CV261092444 (“Magistrate’s Action”), which was 

appealed to the Circuit Court on May 6, 2015. The Honorable Larry B. Hyman Jr. 

executed a Form 4 Order indicating “Motion to Appeal Denied” (hereinafter “Form 4 

Order”) and SDMB filed a Motion to Reconsider. Judge Hyman denied it and SDMB 

timely filed its Notice of Appeal on August 19, 2015. Hearing was held on March 5, 

2018, and the Court of Appeals issued its opinion on July 11, 2018; SDMB filed a timely 

motion to reconsider, which was denied September 20, 2018. SDMB then filed a second 

petition for certiorari with the Supreme Court; which was also granted.  The Supreme 

Court held argument on November 8, 2018 issued its decision on March 13, 2019.  This 

appeal was heard September 24, 2019 and the Supreme Court refiled its opinion on 

January 20, 2020 and denied rehearing. 

The Supreme Court found that the lower court should have permitted Plaintiff 

an opportunity to amend its complaint and remanded the case to the circuit court to 

allow for the filing of an amended Complaint to cure any pleading defects.  Plaintiff 

thereafter filed a Motion to Amend on March 12, 2020 pursuant to Rule 15(a) of the 

South Carolina Rules of Civil Procedure.  Plaintiff contends that this Motion was proper 
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and consistent with the prior guidance of the appellate court rulings in this case, and 

that it should be allowed, in the interests of justice and pursuant to the directives 

provided by the appellate courts that have reviewed this matter, to amend its 

Complaint as set forth in its Motion on March 12, 2020. 

ARGUMENT 

Pursuant to S.C.R.C.P. 15(2), “a party may amend its pleading only with the 

opposing party’s written consent or the court’s leave.  The court should freely give 

leave when justice so requires.”  The standard for granting a motion to amend is liberal.  

In practice, the burden is usually on the party opposing the amendment to demonstrate 

why the amendment should not be permitted.  See Foman v. Davis, 371 U.S. 178, 83 S. 

Ct. 227, 9 L.Ed. 2d 222 (1962)(emphasis added).  Therefore, a justifying reason must be 

apparent for denial of a motion to amend.  In light of the factual and procedural 

developments since Plaintiff originally filed suit in 2014, good cause for amending the 

Complaint is apparent.  There is no denying that this case has a long and difficult 

procedural history; however, Defendants will not be prejudiced if the Plaintiff’s Motion 

to Amend is granted, and therefore, based on the liberal standard that applies to 

motions to amend, this Court should reconsider its ruling of July 10, 2020, and grant 

Plaintiff’s motion to amend. 

I. The Plaintiff’s Motion to Amend was Timely Filed and the Circuit 
Court’s Ruling Is Not Consistent With The South Carolina Supreme 
Court Order of March 13, 2019, Refiled January 20, 2020 

 
Plaintiff moved swiftly to file a Motion to Amend once the Supreme Court’s 

ruling remanding the case back to the Circuit Court was denied rehearing.  On March 
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13, 2019 the South Carolina Supreme Court reversed the Court of Appeals ruling 

affirming the Circuit Court’s dismissal of Plaintiff’s claims without allowing Plaintiff 

leave to amend its complaint.  In citing Foman, the Court opined that “the court should 

give the plaintiff an opportunity to amend the complaint pursuant to Rule 15(a) before 

filing the final order of dismissal.”  Foman v. Davis, 371 U.S. 178, 179, 182, 83 S. Ct. 227, 

228, 230, 9 L. Ed. 2d 222, 224, 226 (1962)  The Court further relied on Patton in stating 

that the “circuit court erred by failing even to consider allowing Skydive to amend its 

complaint.” Patton v. Miller, 420 S. C. 471, 489-90, 804 S. E. 2d 252, 261 (2017)  The 

Supreme Court denied rehearing on January 20, 2020.  Reese R. Boyd, III entered his 

appearance on behalf of Plaintiff on February 20, 2020 and the Motion to Amend was 

filed by Plaintiff on March 12, 2020. 

The South Carolina Supreme Court concluded that the circuit court should have 

allowed Plaintiff an opportunity to amend its complaint.  The Court reversed the Court 

of Appeals decision and remanded the matter to the circuit court.  The Court 

specifically stated that “[t]he circuit court should not have denied – and we will not 

deny – Skydive the opportunity to amend its complaint.”  The Circuit Court, in its July 

10, 2020 Order, has indeed denied Plaintiff the opportunity to amend its complaint. 

II. The Order of July 10, 2020 Was Issued Without Oral Argument. 
 
In his capacity as Governor of the State of South Carolina, Henry McMaster 

issued an Executive Order on March 31, 2020 closing all non-essential businesses 

(“COVID-19 Closure Order” or “Order”), for the purpose of protecting South Carolina’s 

public health, safety and welfare.  On April 3, 2020 the Supreme Court of South 
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Carolina issued an Order entitled “Operation of the Trial Courts During the 

Coronavirus Emergency”, amended April 22, 2020.   

The Supreme Court, in its April 3, 2020 Order, stated that hearings “may be 

conducted using remote communication technology to avoid the need for a physical 

appearance by any party, witness or counsel.”  In this instance, no hearing was held and 

the Plaintiff was not aware that a ruling would be made without an opportunity to file a 

brief supporting the Motion to Amend the Complaint.  Due to the complex nature of 

this case and its complex procedural history, the Plaintiff believes that it would be 

appropriate for the Court to consider arguments on the Plaintiff’s Motion of March 12, 

2020, before ruling on that Motion. 

Significantly, no memoranda in opposition to the Plaintiff’s Motion of March 12, 

2020, were filed by any of the Defendants involved in this case.  In light of this fact, and 

in light of the over-arching liberal standard to be applied to requests by Parties to 

amend their pleadings, pursuant to Rule 15(2), S.C.R.C.P., Plaintiff believes and 

contends that the appropriate ruling on the Plaintiff’s Motion to Amend, dated March 

12, 2020, would be to allow the Plaintiff to so amend its pleading.  No Defendant has 

opposed the Motion, and no Defendant, therefore, has demonstrated any prejudice that 

would unduly or unfairly burden them by allowing the Plaintiff to amend its pleading 

as set forth in its Motion of March 12, 2020.  

CONCLUSION 

For the reasons as set forth herein, Plaintiff respectfully requests that this Court 

Reconsider its ruling of July 10, 2020 in connection with this matter. 
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Respectfully submitted, 
 
s/ Robert B. Varnado   

      Robert B. Varnado 
Brown & Varnado, LLC 

      103 Ronnie Boals Blvd. (29464) 
      P.O. Box 1127 
      Mt. Pleasant, SC 29465 
      (843) 737-7300 
      (843) 654-5109 (facsimile) 
      rvardado@broan-varnado.com  
 
 

s/ Reese R. Boyd, III   
Reese R. Boyd, III, Esq.  

      Davis & Boyd, LLC 
      P.O. Box 70517  

Myrtle Beach, SC  29572 
      (843) 839-9800 
      (843) 839-9801 (facsimile) 
      reese@davisboydlaw.com 
 

Attorneys for Plaintiff 
 
 
Dated:    July 20, 2020   

Myrtle Beach, South Carolina 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 
 
Skydive Myrtle Beach, Inc, 

Plaintiff, 

vs. 

Horry County, Horry County Department of 
Airports, H. Randolph Haldi, Pat Apone, Tim 
Jackson and Jack Teal, 

Defendants. 

FOR THE FIFTEENTH JUDICIAL CIRCUIT 
IN THE COURT OF COMMON PLEAS 

CASE NO.: 2014-CP-26-01193 

 
 

DEFENDANTS HORRY COUNTY & 
HORRY COUNTY DEPARTMENT OF 

AIRPORTS’ RESPONSE TO 
PLAINTIFF’S SUPPLEMENTAL 

MEMORANDUM 

 
TO PLAINTIFFS AND THEIR ATTORNEYS: 

Defendants Horry County and Horry County Department of Airports, ("County"), by and 

through its undersigned counsel, respectfully submit the following memorandum in opposition to 

Plaintiff’s Supplemental Memorandum. 

Rule 15 Does Not Require Opposing Memorandum 

Although Plaintiff did not submit a memorandum with its original motion to amend, 

Plaintiff now claims its motion should be granted because Defendants did not submit a 

memorandum in opposition to Plaintiff’s Motion to Reconsider the denial of its motion to 

amend.  First, Rule 15 SCRCP does not require that memorandums be submitted by parties 

opposing a motion.  Unlike Rule 56 SCRP, a party opposing a motion to amend may rely on oral 

argument to oppose a motion to amend.  In cases where the reasons for denying a motion to 

amend are obvious, a memorandum arguing the merits should not be required.  Of course, the 

Court may request a memorandum at any time. 

Futility Is An Accepted Reason For Denying A Motion To Amend 
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In Couram v. Davis, No. 2015-UP-065, 2015 WL 477266, at *1 (S.C. Ct. App. Feb. 4, 

2015)  the S.C. Court of Appeals found the circuit court properly denied a plaintiff’s motion to 

amend her complaint on the grounds that any amendment would be futile because the SCTCA's 

two-year statute of limitations expired on all of her claims. Id.  In the very case which remanded 

the case against the above captioned individual defendants, the S. C. Supreme Court made the 

following express finding: 

In rare cases, however, a trial court may deny a motion to amend if the 
amendment would be clearly futile. See Jennings v. Jennings, 389 S.C. 190, 209, 
697 S.E.2d 671, 681 (Ct. App. 2010) (“Although leave to amend should generally 
be ‘freely given,’ ... it may be denied where the proposed amendment would be 
futile.”)  Skydive Myrtle Beach, Inc. v. Horry Cty., 426 S.C. 175, 182, 826 S.E.2d 
585, 589 (2019). 
 

 Defendants contend this is one of those rare cases where Plaintiff’s proposed amended 

complaint is clearly futile.  The reasons are clear from a comparison of the original complaint 

and the proposed amended complaint.  The original complaint that Plaintiff seeks to amend was 

for claims arising in connection with conduct, transactions or occurrences that occurred prior to 

February 28, 2014.  The proposed amended complaint alleges new facts that occurred after 2014 

and would add a new individual party approximately six years after those occurrences.  Those 

new allegations do not relate back to the Plaintiff’s original complaint.  In the case of Stanley v. 

Kirkpatrick, 357 S.C. 169, 175, 592 S.E.2d 296, 299 (2004), Defendants contend the S.C. 

Supreme Court stated the requirements of Rule 15(c) SCRCP for an amended complaint to relate 

back to avoid being dismissed because of the statute of limitations.  The Court found that if the 

claims arose out of the conduct previously set forth in the original complaint and if the factual 

circumstances of the tort claims have already been set out in the original complaint, the amended 

complaint relates back.  Id. In other words if no new information is required to assert those tort 

claims, the amendment relates back. Id.  The claims and information Plaintiff seeks to add to the 
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original complaint are new and they occurred after the original complaint was filed in 2014.  The 

allegations of new claims and information in connection with Defendants’ conduct, transactions 

or occurrences do not relate back.  Id. 

Plaintiff’s Proposed New Claims and Allegations Are Barred by the Statute of Limitations 
 

 Civil actions may only be commenced within the periods prescribed in this title after the 

cause of action has accrued, except when, in special cases, a different limitation is prescribed by 

statute.  S.C. Code Ann. § 15-3-20.  All of the conduct, transactions or occurrences alleged in the 

proposed amended complaint occurred in the years 2014 and 2015.  Plaintiff filed its first motion 

to amend in March of 2020.  The applicable statutes of limitations require Plaintiff’s new claims 

to have been filed within either two or three years from dates of the conduct, transactions or 

occurrences.  See S.C. Code Ann. §15-3- 530;§15-3-550; and §15-78-110.  In the present case, 

Plaintiff’s claims were filed approximately five years from the dates of the alleged conduct, 

transactions or occurrences.  Those claims are barred and Plaintiff’s attempt raise them in an 

amended complaint is futile.  Couram v. Davis, No. 2015-UP-065, 2015 WL 477266, at *1 (S.C. 

Ct. App. Feb. 4, 2015); Skydive Myrtle Beach, Inc. v. Horry Cty., 426 S.C. 175, 182, 826 S.E.2d 

585, 589 (2019). 

CONCLUSION 

 Defendants request that the Court deny Plaintiff’s Motion to amend on the grounds of 

futility. 

S/ Michael W. Battle 
Michael W. Battle SC Bar # 584 

    M. Kirk Battle SC Bar # 79699 
    THE BATTLE LAW FIRM, LLC 
    1200 Main St. 
    PO Box 530 
    Conway, SC 29528 
January 22, 2021  (843)248-4321 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) FIFTEENTH JUDICIAL CIRCUIT 

COUNTY OF HORRY   ) CASE NO.:  2014-CP-26-1193 

 

Skydive Myrtle Beach, Inc.,   ) 

      ) 

   Plaintiff,  ) 

      ) 

vs.     )                      NOTICE OF MOTION  

      )       and PLAINTIFF’S SECOND MOTION 

Horry County, Horry County   )       TO ALTER, AMEND or RECONSIDER  

Department of Airports, H.   )                   

Randolph Haldi, Pat Apone,   )   

Tim Jackson and Jack Teal,   )  

      ) 

   Defendants,  ) 

____________________________________) 

 

TO: MICHAEL W. BATTLE, ESQUIRE, ATTORNEY FOR THE DEFENDANTS HORRY 

COUNTY and the HORRY COUNTY DEPARTMENT OF AIRPORTS: 

 

PLEASE TAKE NOTICE that the Plaintiff Skydive Myrtle Beach, Inc. (“SDMB”), by 

and through its undersigned counsel and pursuant to Rule 59(e ) of the South Carolina Rules of 

Civil Procedure, will move before the Honorable Benjamin A. Culbertson, South Carolina 

Circuit Court Judge, at the Horry County Courthouse, Conway, South Carolina, ten (10) days 

hence, or at such other time, date and place as counsel may be heard, for a Second Motion to 

Alter, Amend or Reconsider the Court’s July 10, 2020 denial of its Motion to Amend (filed by 

Plaintiff on 3/12/20) and its January 22, 2021 denial of its first Motion to Reconsider (filed by 

Plaintiff on 7/20/20), for the following reasons. 

Relevant Facts 

 

 Skydive moved to amend its complaint on March 12, 2020; neither of Defendants filed 

anything in opposition, but the Court denied it anyhow on July 10, 2020 with a form order. On 

July 20, 2020, Skydive filed its first motion to reconsider, which came to a hearing on January 

20, 2021.  Once again, neither Defendant submitted a brief. 
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  At the WebEx hearing, counsel for Horry County argued ‘futility’ for the first time, based 

on the statute of limitations –  though counsel never articulated the date when on which he said 

the statute commenced of limitations had commenced.  In any event, this development was a 

surprise to the Plaintiff’s counsel.   

In its 1.22.20  Response to Supplemental Memorandum, Horry County then laid out why 

it contends that Plaintiff’s new claims are futile: “In the present case, Plaintiff’s claims were filed 

approximately five years from the date of the alleged conduct, transactions or occurrences.” 

[Reply, p. 3].  Nothing more was said by Horry County. 

Discovery Rule 

 Here, Horry County ignores the fact that the Plaintiff has three (3) years to file a 

complaint: “after the person knew or by the exercise of reasonable diligence should have known 

that he had a cause of action” (S.C. Code Ann. § 15-3-535) or “within three years of the date the 

loss was or should have been discovered.”  (S.C. Code Ann. § 15-78-110).  This is known as the 

discovery rule.  See Stokes-Craven Holding Corp. v. Robinson, 416 S.C. 517, 525-526, 787 

S.E.2d 485, 489-490 (2016). 

 Skydive submits that its statute of limitations should have commenced on August 7, 

2017, when Arrigo Carotti, the Horry County Attorney, wrote his response to a Freedom of 

Information Act (“FOIA”) request from Skydive. Therein, Mr. Carotti gave Horry County’s 126  

pages of records, but said that no assessment had been undertaken to see if they violated Horry 

County’s minimum standards for airport operations. (See Affidavit of Aaron Holly, submitted 

herewith). This was the first evidence that the Plaintiff had that these UIRs were not based in fact 

– but were fraudulent; until this FOIA response, Skydive could not know if the UIRs were real, 

or had any basis in fact whatsoever. 
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Matter for the Jury to Decide 

It is black letter law that “when the parties present conflicting evidence of the application 

of the discovery rule, then the determination of the date the statute began to run in a particular 

case are questions of fact for the jury. See Allwin v Russ Cooper Associates, Inc., 426 S.C. 1, 12, 

825 S.E.2d 707, 713 (Ct. App. 2019); see also Arant v. Kressler, 327 S.C. 225, 229, 489 S.E.2d 

206, 208 (1997) (when testimony conflicts regarding time of discovery of a cause of action, it 

becomes an issue for the jury to decide); Johnston v. Bowen, 313 S.C. 61, 64, 437 S.E.2d 45, 47 

(1993) (“Whether a claimant knew or should have known that they had a cause of action is 

question for the jury.”); Brown v. Finger, 240 S.C. 102, 113, 124 S.E.2d 781, 786 (1962) (“The 

burden of establishing the bar of the statute of limitations rests upon the one interposing it, and 

where the testimony is conflicting upon the question, it becomes an issue for the jury to 

decide.”).   

Thus, while Horry County can claim that Plaintiff knew or should have known of its 

statute much earlier, nevertheless any evidence presented by Horry County (and they have 

nothing – no affidavits, no deposition testimony) presents a conflict with Mr. Holly’s testimony.  

This matter should therefore go to the jury, and the motion to amend was not and is not ‘clearly 

futile’.  

 The Court additionally erred when it allowed Horry County to speak generally of the 

statute of limitations as a basis to deny the Plaintiff’s motion to amend, because in effect the 

Court is granting summary judgment without requiring anything from Defendants. 

Conclusion 

Contrary to its argument futility did not need to be raised, Horry County should have 

presented it to the Court and counsel at the time of the original motion or in advance of the 
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motion to reconsider; moreover, Horry County says that it had a right to rely on oral argument 

(without citing a case) in opposing the motion to amend, but the Court denied Plaintiff’s motion 

on July 10, 2020 without (a) a hearing,; (b) without notice that it would consider Plaintiff’s 

motion, (c) and without briefs or oral argument from either Defendant.   

The Court basically granted the equivalent of a summary judgment motion to Horry 

County despite it being a surprise to Plaintiffs and it not meeting any of the criteria of Rule 56, 

SCRCP (“The judgment sought shall be rendered forthwith if the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with the affidavits, if any, show that there is 

no genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law). 

While Defendants can argue that their position was obvious, it was objectively not 

obvious but rather was intentionally hidden. The Mr. Holly’s affidavit makes summary judgment 

impossible, and should also render the motion to amend valid – with all decisions (as to the 

applicability of the statute of limitations) left to the jury. Allwin, 426 S.C. at 12, 825 S.E.2d at 

713.   Respectfully submitted, 

     BROWN & VARNADO LLC 

 

           /s Robert B. Varnado 

_____________________________________ 

      Robert B. Varnado  

      103 Ronnie Boals Blvd. 

      Mt. Pleasant, South Carolina 29464  

      Telephone: (843) 737-7301 

      rvarnado@brown-varnado.com 

       -and- 

      Reese R. Boyd III 

      Davis & Boyd, LLC 

1110 London St., Suite 201 

Myrtle Beach, SC  29577 

February 1, 2021    Telephone: (843) 839-9800  

Mt. Pleasant, South Carolina   reese@davisboydlaw.com   
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 THE COURT:  All right.  This is 2014-CP-26-01193, Skydive 1 

Myrtle Beach, Inc. and others versus Horry County and others.  2 

I've got that the matter is before the Court on a motion to 3 

reconsider and a motion for protective order.  If we could 4 

just go around and if you'd please give the court reporter 5 

your names and who you represent.   6 

 MR. VARNADO:  Your Honor, I'm Rob Varnado, V-A-R-N-A-D-O, 7 

and I represent Skydive Myrtle Beach, along with my co-8 

counsel, Mr. Boyd. 9 

 THE COURT:  All right.  Mr. Battle, who do you represent? 10 

 MR. BATTLE:  Your Honor, my name is Mike Battle.  I am 11 

the attorney for Horry County and Horry County Department of 12 

Airports on the first motion.   13 

THE COURT:  Okay. 14 

MR. BATTLE:  On the second motion I have made a motion 15 

for protective order as the attorney for Horry County and 16 

Horry County Department of Airports for Arrigo Carotti and 17 

Randy Haldi. 18 

 THE COURT:  All right.  Thank you. 19 

 All right.  Mr. Arthur. 20 

 MR. ARTHUR:  Good afternoon, Your Honor.  May it please 21 

the Court?  My name is Samuel Arthur.  I represented Mr. 22 

Randolph Haldi, Pat Apone, Tim Jackson, and Jack Teal with 23 

connection with the original complaint filed in this matter.  24 

They were individually named defendants in that case. 25 
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 THE COURT:  Okay. 1 

 MR. ARTHUR:  There is some question about whether or not 2 

they're still currently in the case and we'll get to that soon 3 

enough I'm sure. 4 

 THE COURT:  All right.  Does is matter which order or 5 

what order do we want to take these motions? 6 

 MR. BATTLE:  The motion to amend should be heard first. 7 

 THE COURT:  The --- 8 

 MR. BATTLE:  The motion to reconsider. 9 

 THE COURT:  Motion to reconsider.  Okay.   10 

 MR. BOYD:  Reconsider, Your Honor. 11 

 THE COURT:  All right.  Mr. Varnado, this is your motion? 12 

 MR. BOYD:  Actually, I'm going to argue that one, Your 13 

Honor.  This is Reece Boyd, with the Court's permission. 14 

 THE COURT:  All right.  Mr. Boyd, go ahead. 15 

 MR. BOYD:  Thank you, Your Honor.  May it please the 16 

Court?  The motion to amend is -- excuse me, the motion for 17 

reconsideration, Your Honor, it is with regard to our prior 18 

motion for reconsideration of the denial of plaintiff's motion 19 

to amend its complaint.  Your Honor, our memorandum sets forth 20 

the full background when we filed our motion, and along with 21 

an incorporated memorandum in support of the motion on July 22 

20.  The narrative in the motion sets forth the -- sort of the 23 

chronological history of this case.  This case has, you know, 24 

something of sort of a tortured procedural history.   25 
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But just to cut to the chase of it, Your Honor, in the 1 

interest of time I think what I would direct the Court's 2 

attention to is the summary of the argument in the -- and of 3 

course this motion to amend was initially decided by the Court 4 

just on the filing of the motion without oral argument.  So 5 

part of the basis for our reconsideration is we wanted the 6 

Court to have an opportunity to hear this motion.  We felt 7 

like that was appropriate.  And the crux of it, Your Honor, 8 

really comes down to the argument laid forth, set forth on 9 

Page 4 of the brief.   10 

I think it really comes down to the standard for granting 11 

a motion to amend is liberal.  And we cite the case of Foman v 12 

Davis.  In practice the burden is generally on the party that 13 

would oppose a motion to amend to demonstrate why the 14 

amendment should not be permitted.  In this case we did file a 15 

motion to amend the complaint consistent with directives that 16 

this Court, or that this counsel had received -- the 17 

plaintiff's counsel had received from the Appellate Courts in 18 

this case because this case was, again, rather lengthy and 19 

tortured procedural history here, Your Honor.  But the 20 

amendment was authorized by the court -- by the Appellate 21 

Court and the denial of plaintiff's right, excuse me, right to 22 

amend, Your Honor, we feel like is an appropriate amendment.  23 

And initially there were no objections, no memorandum in 24 

opposition to the motion to amend and none had been filed 25 
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today.   1 

And we understand that this case has been ongoing for a 2 

while and it -- everybody I think would like to get this case 3 

resolved, including plaintiff's counsel.  But the fact is, you 4 

know, I've been involved in many cases, Your Honor, where the 5 

Court granted motions to amend plaintiff's pleadings during 6 

trial, and even at the conclusion of trial I've seen 7 

plaintiffs amend their pleadings.  And so the standard (break 8 

in audio) is for good reason, generally a liberal one, and 9 

that's what the law is; and we feel like that's what the law 10 

should be applied here is a liberal standard unless there's 11 

some demonstrated prejudice or harm or some reason that can be 12 

shown by these defendants why we shouldn't be allowed to amend 13 

the complaint.  We feel that the motion to amend was 14 

appropriate and it should have been granted and for that 15 

reason we filed our motion for reconsideration.   16 

Again, nobody has suggested to us a reason for not 17 

amending it or why the motion is not proper.  There's been no 18 

memorandum filed in opposition to the motion.  And there's 19 

still time and opportunity for defendants if they want to take 20 

additional depositions.  The fact is very little has been done 21 

in the way of depositions in this case, Your Honor.  But none 22 

the less, there's still plenty of time available to the 23 

defendants if they want to take additional depositions or 24 

undertake other discovery based on the amended complaint then 25 
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they still have time to do that, Your Honor.  We would 1 

therefore submit to you that there's no harm, no prejudice, 2 

and none has been shown.  Again, there's no memorandum that's 3 

been filed in opposition to the motion.  We think the motion 4 

is appropriate.  We think with the liberal standard that this 5 

Court should utilize for reviewing the request to amend the 6 

complaint that the request should be granted and the motion to 7 

amend should have been granted initially and that this motion 8 

for reconsideration should therefore be granted. 9 

THE COURT:  All right.  Mr. Battle, let me hear from you. 10 

MR. BATTLE:  Judge, we oppose the motion to amend.  The 11 

first reason we oppose it is all of the acts which they allege 12 

to try to amend to bring in this lawsuit occurred five, six 13 

years ago.  It has been a tortured, to say the least, series 14 

of lawsuits that have arisen out of this thing.  We had an 15 

eviction that went up to the Supreme Court.  Then we had this 16 

particular case went up to the Supreme Court.  And then we had 17 

the Federal Government that ended up in the Fourth Circuit, 18 

and each time the plaintiff's have lost.   19 

This particular case you look at the pleading and how 20 

they want to amend the pleading, it doesn't matter if it's a 21 

liberal motion or not -- a liberal standard or not, if it's 22 

futile then there's no reason to amend it.  The Court has the 23 

discretion to say it's a futile motion and there's nothing 24 

that they could succeed upon.  And for their reason, because 25 
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the statute of limitation has run on all of the claims, that 1 

they would like to make they do not relate back to the 2014 2 

complaint, which if they did relate back was decided and also 3 

made a part of two separate claims that were also thrown out.  4 

One of them was a claim that was made by all of the employees 5 

of the incorporation in Federal Court and Judge Coggins ruled 6 

that this is an attempt to collaterally attack the findings 7 

and the decision of the Federal Aviation Administration.  And 8 

then you have the Federal Aviation Administration making a 9 

ruling on all of these claims basically finding that one, the 10 

county and the air force commission are not acting improperly.  11 

And that if the county didn't shut down this operation they 12 

could be held -- could be held in violation of the Federal 13 

Aviation Regulations for keeping a safe airport. 14 

So what they're trying to do is collaterally attack 15 

something with events that took place -- the last time that 16 

these plaintiffs were in this hanger that they're trying to 17 

let's say keep control of, and what they're asking the Court 18 

to return control to or possession to, was October 23rd of 19 

2015.  We had a -- so that part of it is -- there is just no 20 

way that case can go forward to a trial and be heard by a 21 

jury, a reasonable jury.  So if you were to grant the motion 22 

it would be immediately met with a motion to dismiss or motion 23 

for summary judgment, which we would succeed on. 24 

The second part of the thing is he wants to add 25 
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defendants based on -- he was wants to add -- let's see who he 1 

wants to add, Arrigo Carotti as a defendant.  Mr. Carotti has 2 

not been involved in the case since 2015.  There's clearly a 3 

statute of limitations based on that.  It doesn't relate -- 4 

the allegations do not relate back to the -- if you look back 5 

at the suit that was filed in 2014, that was a suit that 6 

basically dealt with a breach of contract.  The Supreme Court 7 

held that in the -- one of the cases that was held -- went up 8 

to the Supreme Court, they held that that contract was not 9 

breached.  They indicated that there was a problem, that we 10 

wrote them a letter and dealt with them improperly.  The 11 

Supreme Court held that's not the case, and also the FAA held 12 

that was not the case. 13 

So those cases have been taken to the fullest extent of 14 

exhaustion and for those reasons I don't think an amendment 15 

would be proper for the allegations in the complaint, and it 16 

certainly wouldn't be proper to add individual county 17 

employees under the state tort claims act. 18 

THE COURT:  All right.   19 

All right.  Mr. Arthur. 20 

MR. ARTHUR:  Thank you, Your Honor.  May it please the 21 

Court?  As I stated earlier, I represented Mr. Haldi, Ms. 22 

Apone, and Mr. Jackson, and Mr. Teal in connection with the 23 

original complaint filed in this case.  And in lieu of filing 24 

an answer to the original complaint, I filed a motion to 25 
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dismiss on the grounds that they were not proper parties under 1 

the South Carolina Tort Claims Act.  Judge Hyman granted that 2 

motion, well Judge Hyman first requested that we submit 3 

proposed orders.  We did so, and Judge Hyman ultimately 4 

granted that motion and dismissed the individuals from the 5 

action with prejudice.  The dismissal with prejudice is an 6 

issue that Mr. Varnado took up to the South Carolina Court of 7 

Appeals.  The Court of Appeals affirmed that decision.  Mr. 8 

Varnado then petitioned to the South Carolina Supreme Court 9 

and they took up the case and heard the arguments.  And the 10 

issue essentially was whether or not the dismissal at the 11 

trial court level with prejudice was appropriate or whether it 12 

should have been a dismissal without prejudice.   13 

Mr. Varnado did a fine job on behalf of his clients in 14 

that appeal and the Supreme Court agreed with him that the 15 

dismissal with prejudice was not appropriate and it should 16 

have been a dismissal without prejudice.  However, I have to 17 

concede that the opinion from the South Carolina Supreme Court 18 

is not crystal clear with regard to the instructions or how 19 

the procedural posture of the case would stand upon remittitur 20 

to the state -- back to the trial court. 21 

Your Honor, if Your Honor will look at the opinion, which 22 

I believe is in the Court's file.  At the very end they say 23 

the Circuit Court should have allowed Skydive an opportunity 24 

to amend its complaint pursuant to Rule 15(a).  We reverse the 25 
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Court of Appeals and remand this case to the Circuit Court.  1 

Unfortunately, there are no specific instructions in it other 2 

than that.  There's no instruction to the Circuit Court to say 3 

there should have been a dismissal without prejudice.  It 4 

basically just says they should have been allowed to file an 5 

amended pleading pursuant to Rule 15(a).  The remittitur was 6 

filed April 1st, 2019 in the Horry County or with the Horry 7 

County Clerk of Court.  Months went by and there was no effort 8 

by the plaintiffs to seek clarification of the procedural 9 

status or to file an amended complaint.  And they filed their 10 

motion to amend in March of 2020, nearly a year after the 11 

Supreme Court issued its ruling.  Based upon my review of the 12 

Court's opinion, I take the position that the logical 13 

inference to be drawn from the South -- from the Supreme 14 

Court's opinion is that they are saying that the dismissal -- 15 

there was nothing wrong with the dismissal other than it was a 16 

dismissal with prejudice and it should have been a dismissal 17 

without prejudice.   18 

So on behalf of my clients, I would assert that they are 19 

not currently parties to this action because the matter was 20 

dismissed as to them without prejudice.  And the plaintiff 21 

would have had to have requested leave to file a new complaint 22 

against them.  So the notion that they should be somehow 23 

penalized for not responding in opposition to the motion to 24 

amend I would have to take exception to that because I don't 25 
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think they're currently parties to the case.  It is -- it's 1 

certainly a mess, Your Honor, with regard to the procedural 2 

status because the Supreme Court was not abundantly clear with 3 

how it was supposed to (break in audio) once it was returned 4 

to the trial court.  (Break in audio) wait and see what the 5 

Court did with the motion to amend and then file another 6 

motion to dismiss or proceed with the case and file a motion 7 

for summary judgment on the statute of limitations grounds 8 

because the statutes of limitations have clearly expired.  And 9 

I don't think that there's any law that supports that they 10 

were told during the pendency of the time from the remittitur 11 

until the time of the filing of the motion to amend.  12 

All of that said, Your Honor, I'm not certain that I have 13 

standing to take a position in this hearing for these 14 

individual defendants, but I wanted to share that with you.  15 

Thank you. 16 

THE COURT:  Okay.  All right.   17 

Mr. Boyd, anything in reply? 18 

MR. BOYD:  Yes, Your Honor.  Thank you.  I would just 19 

briefly add, Your Honor, some of what Mr. Battle said frankly 20 

I wouldn't necessarily disagree with everything he just said, 21 

but I just don't think this is -- this is not the time to 22 

resolve a question of whether all of these actions would 23 

clearly fail or not.  I would just follow up with another, 24 

this is the -- from the same opinion of the Supreme Court that 25 
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Mr. Arthur referenced from March 2019.  Your Honor, it says, 1 

the Court said we made the statement, this is from the last 2 

two paragraphs of the opinion just prior to the conclusion 3 

which is on the last page of the slip opinion from the Supreme 4 

Court.  Wherein the Court says, we made the statement, 5 

referring to the discussion of futility, in the context of our 6 

discussion of futility after explaining that if the proposed 7 

amendment, that's the proposed amended complaint, is not 8 

clearly futile the case must be remanded.  The quoted 9 

statement makes the contrary point that if the Court of 10 

Appeals determines an amendment if clearly futile instead of 11 

remanding, it may in its discretion affirm the dismissal of 12 

the complain with prejudice.  In this case, and this is back 13 

to the Supreme Court, it says in this case we cannot 14 

definitively say it would be impossible for Skydive to succeed 15 

with an amended pleading.  Allowing leave to amend the 16 

complaint, therefore, was not clearly futile.  The Circuit 17 

Court should not have denied, and we will not deny, Skydive 18 

the opportunity to amend its complaint.  And that's -- again, 19 

Your Honor, that's the last page of the slip opinion just 20 

prior to the holding.   21 

My response would be if Mr. Battle is correct and all of 22 

these actions will fail, they may fail but I don't think they 23 

fail today.  If they are dismissed one by one or in sync or at 24 

some -- by a dispositive motion that he files, then so be it.  25 

000170



Skydive vs Horry County 14 2014-CP-26-01193 

 

But I just don't believe that today is the day that the Court 1 

makes that decision.  I think the motion to amend is proper 2 

was proper, is proper, should have been granted.  And if the 3 

action ultimately is disposed of on some summary basis, the 4 

Court will do that in due course and Mr. Battle will be proven 5 

right.  But I don't think today is the day to do that. 6 

And in regards to Mr. Arthur's point, he does make a 7 

valid point, it's a very confusing procedural mess, but it's 8 

very hard for him to sit here and say he's got no purpose 9 

here, his people are not parties but yet you know he is here 10 

arguing.  And I understand his comment about standing, but 11 

none the less we are all here to continue to you know work 12 

through these issues and try to negotiate this procedurally as 13 

best we can.   14 

So in summary, Your Honor, if the case fails, the case 15 

fails, but I don't think today is the day it fails.  I think -16 

- I think the motion to amend was proper.  It was specifically 17 

authorized by the Court and so I think it's proper for the 18 

matter to proceed with the amended complaint.  And if the 19 

claims fail, the claims fail, but I don't think today is the 20 

day for the Court to make that decision. 21 

THE COURT:  All right.  Now the appeal decision, the 22 

Supreme Court --- 23 

MR. BOYD:  Yes, Your Honor. 24 

THE COURT:  (Break in audio) as to what parties? 25 
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MR. BOYD:  As to the individual parties, Your Honor. 1 

THE COURT:  All right.  Now your motion to amend 2 

complaint, you're just seeking to add those same individual 3 

parties back into the action or are you alleging different 4 

causes of action that was not even part of that appeal against 5 

different parties that was not even parties of that appeal? 6 

MR. BOYD:  There is -- the parties come back in, Your 7 

Honor, and there are some additional claims that are put into 8 

the amended complaint. 9 

MR. VARNADO:  Your Honor, may I add --- 10 

MR. BOYD:  Yeah, Mr. Varnado argued this.  He's more -- 11 

Mr. Varnado may want to speak to that, Your Honor.  He's more 12 

--- 13 

THE COURT:  I mean put it this way, my point is if Judge 14 

Hyman dismissed party A, B, and C, and the Supreme Court said 15 

he should not have dismissed A, B, and C with prejudice 16 

because you should have been afforded an opportunity to amend 17 

your pleadings and now you're trying to amend your pleadings 18 

to add A, B, and C back into the action to cure some defect 19 

that the Supreme Court said you had the opportunity to cure, 20 

that's one thing.  If however, the Supreme Court's opinion 21 

said Judge Hyman shouldn't have dismissed A, B, and C with 22 

prejudice without giving you an opportunity to amend your 23 

pleading and now you're trying to amend your pleadings to 24 

allege new causes of action against A, B, C, D, E, F, G, and H 25 
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and all of those are now barred by the statute of limitations, 1 

that's a whole different ballgame.   2 

Mr. Boyd, I understand your argument basically being the 3 

Supreme Court said we could amend our pleadings.  And 4 

certainly, if the Supreme Court says you can amend it, but I 5 

think they were dealing with the dismissal of individual 6 

defendants. 7 

MR. BOYD:  Well and, Your Honor, again if there is a 8 

claim that is now barred by the statute of limitations and 9 

that -- and that argument stands then those claims can be 10 

dismissed.  But I just -- I believe that the -- I believe that 11 

the time to deal with that is after -- after the pleading is 12 

amended. 13 

THE COURT:  Okay.  Mr. Varnado, did you have anything you 14 

wanted to add? 15 

MR. VARNADO:  Yes, sir.  I do (break in audio) --- 16 

THE COURT:  Wait a minute, you're breaking up. 17 

MR. VARNADO:  Can you hear me better, sir? 18 

THE COURT:  All right.  Now I can hear you better, yes. 19 

MR. VARNADO:  There were two appeals to the Supreme 20 

Court.  One was the appeal to dismiss Mr. (break in audio) 21 

individual defendant.  The other was the appeal of a separate 22 

action brought by (break in audio).  So you have three cases, 23 

you have this case in 2014 which was filed very quickly after 24 

the facts came out.  Then you have the eviction.  Then you 25 
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have the dismissal (break in audio) -- and then you have 1 

another thing that happened where it --- 2 

THE COURT:  All right.  You're breaking up again. 3 

MR. VARNADO:  I'm sorry.  It became clear to us that -- 4 

that Horry County had illuded or somehow had committed unfair 5 

and deceptive acts in terms of permitting how they got this 6 

airport despite having to leave the airport.  They closed it 7 

down, so that's what we put in our complaint.  So I agree with 8 

Mr. Boyd that the statute of limitations doesn't really come 9 

up, this is the first time we've even heard the statute of 10 

limitations argument from Mr. Battle.  He hasn't filed a 11 

memorandum in opposition, he hasn't done anything about it, so 12 

I hope that the Court will allow the amendment to go forward 13 

and then if Mr. Battle wants to say that --- 14 

THE COURT:  Well I mean what is it you want to amend your 15 

pleadings?  What do you want to say against who and when did 16 

you say the cause of action arose? 17 

MR. VARNADO:  Well the cause of action arose -- this 18 

cause of action arose in 2016 when the FAA dismissed -- the 19 

FAA dismissed a Rule 16 complaint that was brought against the 20 

FAA because the county had told the FAA that the Skydive 21 

Myrtle Beach had committed all of these many atrocious safety 22 

violations, which we think are totally not true.  But we think 23 

that reporting what they did shows that they are not true, and 24 

now if we can show Mr. Battle was wrong on this then that's 25 
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what we want to do. 1 

THE COURT:  All right.  Mr. Battle, anything in reply? 2 

MR. BATTLE:  Yes, Your Honor.  You look at the pleadings 3 

themselves and the problems with the statute of limitations 4 

are clear on the pleadings.  The -- the amendment came up -- 5 

request came up and it was denied the right to amend.  This is 6 

a motion to reconsider your motion to amend.  I don’t think 7 

that I am required to answer a complaint that has not been 8 

amended or raise any issues about it until it comes up, until 9 

the question -- actually you made a hearing -- first time you 10 

didn't have a hearing, and the second time there was a hearing 11 

which has been combined with this particular motion now.  12 

There's no question that even if the claims arose in 2016 13 

that's more than four years after the claims arose and he is 14 

not entitled to bring up new claims. 15 

In addition, you asked if they were bringing in new 16 

parties.  Yes, they are bringing in new parties.  They're 17 

bringing in Arrigo Carotti who was not a party to the original 18 

action.  So the original action was brought in 2014 and stated 19 

problems against specific individuals that they alleged did 20 

certain things, and one of them would be Jackson Teal (sic) 21 

did a -- Teal Jackson (sic) did some sort of slander and that 22 

it was breach of contract.  Well the breach of contract action 23 

has been decided by the Court and it would be futile to 24 

relitigate something that's already been decided by the 25 
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Supreme Court.  And they did that in the eviction action 1 

because they said okay the case we find that they had no right 2 

to be in that hanger and that the contract which they claim 3 

was breached and that the contract they breached -- claim was 4 

breached by fraudulent act was a perfectly good contract.  You 5 

know so that's --you know they're barred by pretty much 6 

everything.   7 

And with regard to Mr. Boyd's statement, this is not the 8 

time, my questions is and my point is why should we have to go 9 

through all of this discovery all over again for something 10 

that is obviously futile, just to take up the Court's time and 11 

the defendant's time over claims that have been -- all of them 12 

and I repeat all of them have been litigated in one form or 13 

another.  One in Federal Court, one in -- in the Federal 14 

Aviation Administration, and that case again was litigated and 15 

dismissed by Judge Coggins, a Federal Judge, because he said 16 

he cannot collaterally attack these actions through a 17 

different action when the FAA has ruled, and they have found 18 

that there were no problems.  So given that fact, I think it 19 

would be very prejudicial to us.  First of all, to have to 20 

deal with incidents that took place back -- most of them took 21 

place in 2014, most of my people are gone, moved on to other 22 

places.  And in addition to that, this case has already been 23 

called for trial and been on a trial roster; and it was on 24 

until Judge Beaty suspended everything that we certainly have 25 
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a period that we're not trying any jury trials. 1 

THE COURT:  All right.   2 

All right.  Mr. Boyd, I'll give you the final reply if 3 

you want to say anything. 4 

MR. BOYD:  Thank you, Your Honor.  I would just say 5 

briefly and final comment on what Mr. Battle just said.  6 

Again, Your Honor, ultimately he may be right and --- 7 

THE COURT:  Well the question is have these issues 8 

already been litigated? 9 

MR. BOYD:  Well but I think the proper time -- I don't 10 

think that's properly before Your Honor today.  Your Honor, if 11 

it is -- if all of these issues -- if this issue has been 12 

litigated in Federal Court, and this issue has been litigated 13 

over here, and this issue has been litigated somewhere else, 14 

he can file a 12(B)(6) based on estoppel or statute of 15 

limitations or whatever he thinks precludes the amended 16 

complaint but --- 17 

THE COURT:  Mr. Boyd, and I understand your argument, but 18 

tell me have these cases been litigated before? 19 

MR. VARNADO:  No, sir, they have not. 20 

MR. BOYD:  I'm sorry, Your Honor.  Your Honor, I only 21 

came into this case -- I joined Mr. Varnado on this case in 22 

January, so I don't have the same history as Mr. Varnado does.  23 

My understanding of this is case is no, all of the issues have 24 

not been litigated. 25 
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THE COURT:  Okay. 1 

MR. VARNADO:  Like for instance, the Federal Court case 2 

which I think meant to (break in audio) Judge Coggins just 3 

dismissed it because (break in audio) --- 4 

THE COURT:  I'm sorry.  You're breaking up, Mr. Varnado.  5 

I can't hear you. 6 

MR. VARNADO:  I'm sorry, Your Honor.  Judge Coggins 7 

dismissed the complaint because they were employees, but he 8 

didn't say anything about the fact that Skydive Myrtle Beach 9 

couldn't litigate this case.  And neither did the Supreme 10 

Court say that Skydive couldn't litigate this case 2014-CP-26-11 

1194 (sic), you know, when they granted, partly granted, 12 

partially dismissed, the -- Mr. Battle's eviction notice.  So 13 

I think that Mr. Battle is trying to say well everything is 14 

done and everything is okay but it's not.  This case is before 15 

Your Honor.  This is the case. 16 

THE COURT:  Okay.  All right.  I'm going to take that -- 17 

I'll take that issue under advisement.  I'll let y'all know. 18 

MR. VARNADO:  Thank you, Your Honor. 19 

THE COURT:  All right. 20 

MR. BOYD:  Thank you, Your Honor. 21 

THE COURT:  Mr. -- whose motion for protective order?  Is 22 

that yours, Mr. Battle? 23 

MR. BATTLE:  Yes, Your Honor.   24 

THE COURT:  All right.  Let me hear from you. 25 
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MR. BATTLE:  All right.  That's a situation where Mr. 1 

Varnado now after five, six years wants to take the deposition 2 

of Arrigo Carotti, the county attorney; and he wants to take 3 

the deposition of Randy Haldi, and Randy Haldi was the 4 

assistant county attorney.  I filed an affidavit with the 5 

Court stating that the only thing that Mr. Carotti knows is 6 

what he would have learned through his attorney/client 7 

privileged communications with him clients.  Now that would be 8 

the county and the county employees.  He -- Mr. Haldi has put 9 

in an affidavit saying the only interaction I've had with the 10 

plaintiff is that I wrote them a letter saying that they had 11 

to be out of the hanger by -- in 72 hours or we would begin 12 

eviction proceedings.  And the -- that was -- if it was 13 

anything that would be attorney/party type of communication 14 

dealing with settlement issues, or it would be a situation 15 

where he is simply representing the county and that any of the 16 

questions that they would go into would go into 17 

attorney/client privilege.   18 

I understand if the Court grants the motion to amend and 19 

bring in those causes of action, that what Mr. Varnado would 20 

like to be able to go into is what Mr. Carotti or Mr. Haldi 21 

represented to the council members in reporting on this 22 

particular case in open session, which probably would have 23 

waived the privilege, well it would have waived the privilege.  24 

I won't argue that point.  But the whole issue is they're 25 
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trying to get into -- and really it's more, this case 1 

according to our clients and to Mr. Haldi and Mr. Carotti, 2 

they feel like they've been -- this is very abusive and this 3 

is really an abusive process because they have been challenged 4 

and discussed extensively in the news media.  It's been an 5 

all-out attack, as Mr. Varnado once said, a jihad by his 6 

client.   7 

Be that as it may, the grounds for it is that there 8 

really is nothing that they could obtain that would be subject 9 

to attorney/client privilege; and that second of all you know 10 

you can -- you can give them a protective order form any sort 11 

of abusive type of contact until you've taken their 12 

depositions.  And that was the basis for the motion. 13 

THE COURT:  All right.  Mr. Varnado, let me hear from 14 

you. 15 

MR. VARNADO:  Thank you, Your Honor.  The first thing 16 

about these two men is that they were attorneys, they were 17 

county attorneys, but they also are witnesses to the case, the 18 

case against Horry County, regardless of what (lost 19 

connection) ---  20 

REPORTER'S NOTE:  (Lost internet connection with Mr. 21 

Varnado and Judge Culbertson.) 22 

MR. VARNADO:  Can y'all hear me? 23 

MR. BOYD:  I can hear you, Rob. 24 

MR. BATTLE:  I can hear you, Rob.  You can go ahead and 25 
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argue to me. 1 

MR. VARNADO:  Okay.  I didn't know if it was my computer 2 

or him. 3 

MR. BOYD:  It looks like the Judge.  I have a circle 4 

going over the Judge.  It looks like it's the Judge's. 5 

MR. BATTLE:  He's back. 6 

MR. BOYD:  Yep.  We can't hear you, Judge. 7 

THE COURT:  You can't hear me? 8 

MR. BOYD:  Now we can. 9 

THE COURT:  Can you hear me now? 10 

MR. VARNADO:  Yes, sir. 11 

MR. BOYD:  Yes, sir. 12 

THE COURT:  All right.  All right.  Mr. Varnado, I heard 13 

that you said that they were attorneys, but that they were 14 

also witnesses to the action.  Go ahead. 15 

MR. VARNADO:  Yes, sir.  So Mr. Carotti submitted a --- 16 

THE COURT:  Wait a minute.  Now I've lost your video 17 

again.  All right. 18 

MR. VARNADO:  Mr. Carotti gave a Freedom of Information 19 

Act request response to my clients.  He made comments in 20 

videotaped public Horry County Council meetings, which Mr. 21 

Battle has conceded is not privileged.  He has made reports to 22 

the press, made statements to Circuit Court Judge Larry Hyman, 23 

so I don't think that Mr. Carotti, nor Mr. Haldi, can hide 24 

behind the fact that they are attorneys to say that the 25 
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depositions are going to be -- are going to be abusive or 1 

anything like that.  First of all, in a motion for a 2 

protective order which Mr. Battle has filed, he has to prove 3 

first that there actually is abuse or there is a 4 

particularized harm, and he can't prove that, Your Honor.  He 5 

says that this is a jihad, that I said it's a jihad.  I don't 6 

remember saying that, but I don't know.  But I never treated 7 

Mr. Carotti or Mr. Haldi with anything other than respect and 8 

I would take their deposition and I will ask them questions, 9 

Mr. Battle will be there as the lead counsel for the county 10 

which he has always been and he can object to anything which 11 

is attorney/client privilege and I probably will agree with 12 

that, but on certain things there is not.  And the other 13 

thing, Judge, is that I sent a brief into the Court and I said 14 

the attorney/client privilege is not a blanket privilege in 15 

South Carolina it is actually pretty narrowly defined.  It 16 

goes against the disclosure of (inaudible) communications, 17 

which is fine.  One case which is State vs Owens, a 1992 18 

Supreme Court case, says the privilege is strictly construed 19 

to protect only confidences, only confidences disclosed within 20 

the relationship.   21 

And finally, as Your Honor is aware, we believe that Mr. 22 

Carotti communicated with the FAA in order to get these 23 

opinions from the FAA which the county is trying to rely on 24 

and are still relying on.  And if he communicated with the FAA 25 
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then nothing that he said in those communications is 1 

privileged.  So therefore, Your Honor, I'd like to go ahead 2 

and take the deposition of Mr. Carotti.  I'd like to take the 3 

deposition of Mr. Haldi, they are witnesses in the case.  And 4 

then we can go through, and Mr. Battle can say well I think 5 

this is attorney/client privilege, but he can't say everything 6 

is attorney/client privilege because it's not. 7 

THE COURT:  All right.  Mr. Battle, anything in reply? 8 

 MR. BATTLE:  Just briefly, Your Honor.  Mr. Carotti 9 

appeared with me and argued part of the motion in one of the 10 

cases, not this particular case but in the eviction action; 11 

and he has been associated with me in terms of dealing with 12 

this particular case.  I feel like this is close to asking an 13 

attorney who has appeared in the case and part of the case to 14 

be able to take his deposition.  And finally, the FAA 15 

allegations at this time are not in the lawsuit and they 16 

shouldn't be in the lawsuit because they all occurred in 2016 17 

and they were not alleged in the pending, I guess the current 18 

complaint which was by Mr. Eastland (ph) in 2014 before any of 19 

these acts ever took place. 20 

THE COURT:  Okay.  Excuse me for a second.  Mr. Varnado, 21 

do you want to take the depositions even if the motion to 22 

reconsider is denied, or is it only in the event I'm allowing 23 

you to amend your pleadings? 24 

MR. VARNADO:  It would be in both events, Your Honor. 25 

000183



Skydive vs Horry County 27 2014-CP-26-01193 

 

THE COURT:  In both events.  Okay. 1 

MR. VARNADO:  Yes, sir. 2 

THE COURT:  All right.  Mr. Battle, I apologize for 3 

interrupting.  Go ahead. 4 

MR. BATTLE:  You've got it, Your Honor.   5 

THE COURT:  Okay.  All right.  Mr. Battle, I'm going to 6 

deny your motion.  Just raise your objections when they take 7 

the depositions if there are any and we'll deal with them 8 

then.  Okay.  9 

MR. BATTLE:  Thank you, Your Honor. 10 

THE COURT:  All right.  Thank you.  Do we need to deal 11 

with anything else? 12 

MR. VARNADO:  No, Your Honor. 13 

THE COURT:  All right.  Thank y'all. 14 

MR. VARNADO:  Thank you, sir. 15 

MR. BOYD:  Thank you, Your Honor. 16 

MR. ARTHUR:  Thank you, Your Honor. 17 

(COURT IS ADJOURNED) 18 

 19 
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