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STATE OF SOUTH CAROLINA S.C. SUPREME COURT
ADMINISTRATIVE LAW COURT

Pervis White, #247460, ) Docket No. 20-ALJ-15-0027-AP
)
Appellant, %
: )
VS. )

. ) ORDER
South Carolina Department of Probation, )
Parole and Pardon Services, )
: )
Respondent. ;
. STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (ALC or Court) in its
appellate capacity pursuant to subsection 1-23-600(D) of the South Carolina Code of Laws (Supp.
2018). In the case sub Judice, Pervis White (Appellant) seeks judicial review of a decision issued
by the South Carolina Parole Board (Parole Board or Board). Specifically, on June 17, 2019, the
South Carolina Department of Probation, Parole and Pardon Services (Department) notified
Appellant that the Board denied him parole. After careful consideration of the Record on Appeal
(Record), arguments raised in the parties’ briefs, and the applicable law, the Court affirms the

Board’s decision.

" BACKGROUND <

On or about July 12, 1995, Appellant committed various offenses that led to his arrest. He
was charged with murder, criminal conspiracy and armed robbery. Upon conviction, Appellant
was sentenced to life in prison for murder, four years for conspiracy, and thirty years for armed
robbery.! After becoming parole eligible, Appellant most recently appeared before the Parole
Board on June 17, 2020.2 The Board voted unanimously to deny his parole. In reaching its
determination the Board provided the following factual reason for rejection: “Nature and
Seriousness of Current Offense.” Additionally, the Board specified that it had reviewed the criteria

! According to the Department’s Brief, Appellant has satisfied his sentence for armed robbery.

? According to the Department’s Brief, Appellant became eligible for parole hearings in Pﬁugyémﬁ EME
Since then, he has appeared at two hearings. On both occasions, parole was denied.
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-»outhned in Section. 24-21-640 of the South Carolina Code of Laws the factors pubhshed in-
Department Form 1212,-and the actuarial risk and needs assessment factors pursuant to Section
24-21-10(F)(1) of the South- Carollna Code.of Laws. Subsequently, Appellant filed h1s Notice of

Appeal with the Court on July 21, 2020. The Department filed the Record on Appeal on August

“ 1131 2020 Appellant ﬁled his bnef on September 18; 2020 and the Deparlment ﬁled ltS o g
: i::respondent’s bnef on November4 2020 : | o

ISSUES ON APPEAL 3

denymg Appellant’s appllcatmn for parole" ’

JURISDICTION/STANDARD OF REVIEW

- Tlre Court’s Junsdmtron to review parole declsrons is derived from the conﬂuence of -
7 ‘several declslons of the South Carolina- Supreme: Court Initially, i m AI-Shabazz V. State, our
f'_;_;Supreme Court held that the ALC’s Junsdrcnon in mmate appeals is’ hmlted to non-collateral or

Lo

admmlstratlve matters typlcally mvolvmg (1) cases in whlch an inmate contends that prison
officials have erroneously calculated his sentence, sentence-related credits, .or custody status; and -

o , -,72:7(2) cases in which an inmate has received punishment in a major d1501p11nary hearing as a esult :
" of & serious rule violation. 7d, 338-5.C:354, 369, 527 S.E.2d 742, 750 (2000). hnportanﬂy, the

S A Whether the Parole Boa"d cousnder ed the mandatory crrterm under C'ooner when Tl e

court stressed the caveat that not all prows1ons of the Adnnmstratwe Procedures Act (APA) apply L

S - 0 the mternal pnson dlscrplmary or dec181on-mak1ng process Id Rather, procedural due process

is- guaranteed only when an inmate is depnved of an mterest encompassed by the Fourteenth -

b Amendrnent's protection of l1berty and property. See td (quotmg Bd.of Regents of State Colleges
v Roth 408US 564 569 92 S Ct. 2701 (1972)) R

3 Appellant’s bnef dictates the: followmg Issues on Appeal 1) Did the [Board] fail to utilize and comply R

- with the statutory provisions of section 24-21-640 of the South Carolma Code of Laws, ‘whén consrdermg B
* . Appellant for parole?; 2) Was the. Appellant denied fundamental fairness and equal protectlon oflawby. =
- having his parole denied for reasons outside, the scope-of the statutory criteria listed in section 24-21- 640, ..
. of SC Code of Laws?; 3) Are the reasons arnculated for.denial and publlshed by the [Board] in thelr notice "~ . . v
- of'rejection arbltrary and capricious?; and 4) Has the [Boaid] abused their-discretionary authority in the .~ ‘
... application of their -duties and by repeatedly denying appellant parole based.on the 1mpractrcal and -

- unreasonable findings of fact lrsted in therr notlce of reJectlon? ’Ille Court wrll address all issues. under one

sectlon g : : : L

i

- 4A, non-collateral or admmlstratlve matter is “one in whlch an mmate does not challenge the vahdlty of a 3‘5‘5 B
~ conviction or sentence.” -Al-Shabazz, 338 S.C. at 368, 527 S.E.2d at 749 '

' *'The APA s found at S.C. Code Am. 58 1-23-10 to 680 (zoos &Sopp.2019). L

e




| FoIlowmg Al—Shabazz and its: progeny, South Carolma Junsprudence has found that the B
H ALC’s Junsdrctron is properly vested where an- inmate s appeal 1mphcates a state- created hberty ”

ot property mterest See e. g Howardv S.C. Dep’t ofCorr 399: S C. 618, 630, 733 S.E2d 211,
v218 (2012), see. also Wicker \2 SC Dep’t of Corr., 360 S. C 421, 602 S E 2d 56 (2004) '

(recogmzmg another llmlted ALC _]unsdlcnonal exception where Mms depnvatton ofa - o
" property mterest) In that regard a state statute may create a liberty interest in parole ‘where it uses
mandatory language See 8 Bd ofPardons v. Allen, 482 U.S. 369, 107 S. Ct. 2415 (1987),_ -
'ureer}*olt" v; Irmates aof Nebraska Penal & Corr. Complex, 442, U.s. 1,99 S Ct. 2100 [ 1979) |
Such an instance was found in Furtzck V. South Carolma Department of Probm‘ton, Parole & o
‘ 'Pardon Servzces where the court held that sectlon 24-21 620 of the. South Carolma Codeof Laws: '

_(2003) That same statute, however does not- create a liberty mterest in parole Id 'Ihe court ) |

I 'explamed “the- permanent demal of parole eligzbility nnphcates a liberty mterest sufﬁcrent to , R
" require. at least mrmmal due process, and, consequently, review by the ALC. See zd at 598 576 .

) S E2d at 149 In Sullzvan V. South Carohna Department of Correcnans the South Carohna- _

. ' | Supreme Court succmctly expounded on the drstmctron it recogmzed in Furtzck as 11: relates to the ' h
" : ALC’s ]unsdmtlon ' S ' -

In srmple terms, [the dtstlnctron drawn in Furtzck] this means that an 1mnate -
" has aright of review by the AL[C)] after a final decision that he is melzgible i
. . Jor parale, but that a parole-eligible inmate does not have the same right of
" review. dgfter a decision denying parole; the parole board is, however, .
réquired to.review an inmate's case every twelve months after a: negatrve :

pnvrlege not a rlght

Id 355 S. c 437,443, 4 586 SE2d 124 127 n4 (2003) (citation omltted) (empha81s added)

Strll “[t]he use of the word permanent in Sullzvan and Furtzck does not mean ‘that there SR
- must be a permanent demal of parole ehglblhty before a suﬁicrent hberty mterest 1s mvolved It is
- merely one ofthe ways: that a sufﬁ01ent liberty. interest may be involved.” Steele P, Ben]amzn 362__ _
S C 66, 72 606 SE. 2d 499 502 (Ct App 2004) “That is to say, the Board’s parole-related;j'}vj‘ e

- decrslons can even when not permanently denying parole unpmge upon a state-ereated lrberty"' - ":

' mterest For mstance the appellate courts of this: State have held that a state-created hberty mterest' L

s unphcated by, mter alza the Board’s farlure to follow proper procedure in rendenng 1ts dCCISIOIl o
to deny parole E. g, Cooper v. S C. Dep t of Prob Parole & Pardon Servs 377 S C 489 499 o

: 3

—_" - .parole determination. This ddstmctton stems from the fact that parole is a




661 SE2d 106, 111 (2008) (“If [the Board] deviates from :or renders its deciston withoit
vconsrderanon of the appropnate criteria [cnterra fotmd m sectlon 24-21-640 and . factors .
. estabhshed by the Board], we believe it essentially abrogates an inmate's right t0 parole ehglblhty" N
“and, . thus,” mﬁmges on a state-created hberty mterest ™). Notwrthstandmg, the Cooper court

: ;provrded the Board with guidance in issuing parole decisions:

“We. emphasrze that in future parole rev1ew hearings the Parole- Board may:
avoid the result in the instant case if it clearly states in its order denymg' _
~ . parole that it considered the factors outlined in section 24-21-640 and the - -
:  fifteen factors-published in-its parole form. If the Board. complres withthis - "
procedure, the decision will constitute a routme denial of parole and'the =~ -
- ALC ‘would have limited authority to review the decision to determine, - @
- whether the Board followed proper procedure Under that scenano the ALC
. ~can summanly drsn‘uss the inmate's appeal : :

- ffId at 500 661 S.E. 2d at 112 see also Compton v S. C. Dep't of Prob Parole & Pardon Servs., | o
385, S C. 476 479; 685 S. E.2d 175, 177 (2009) (holdmg the ALC erred in remandmg the caseto - o

‘ :the Board When “the iR Board clearly stated inits notlce of rejection that it consrdered the statutoryr :
crltena [outlmed in sectron 24—2 1—640] and the crxtena set forth in Form 1212 wh1ch is; sutﬁclent. B

' under Cooper ..

When rev1ewmg the Departtnent's fmal declslon 1n a non-collateral or admmrstratlvej o

| 'matter the Court S1ts in-an appellate capacrty Al- Shabazz, 338, S.C. at 37677, 527 S:E. 2d at 754

The Court’s standard of rev1ew atter an exhaustion of- adnnmstrat:we remedres is govemed by B

o sectron 1—23—380 of the South Carolma Code of Laws. (Supp. 2019) See S C Code Ann. § 1-23—{7 l o

© 600(E) (Supp 2019) (drrectmg admrmstratrve law Judges to- conduct appellate rev1ew in the same ', , |

'manner prescnbed in sectlon 1-23 380) Pursuant to th1s standard the Court “may not substltute - -

' 1ts judgment for the Judgment of the agency as to the welght of the evrdence on questrons of fact.”

‘Id § 1-23-380(5) (Supp 2019) Although the Court may afﬁrm the agency s declsron or remand1 S

| .for addrtlonal proceedrngs the Court’s review m determmmg whether to reverse. or modrfy an . "
' agency declsron is cn:cumscrrbed to the foIlowmg ' Lo

The court may reverse or modtfy the decrsron if suhstanttal nghts of the appellant
_ have been prejudiced because the admuustratlve ﬁndmgs mferences conclusxons
_or decrsrons are: | ‘ : :
' _(a) in violation.of constttutlonal or stamtory provisions;
- (b) in excess of the statutory.authority of the agency; SR
" '(c) made upon unlawful procedure : . o
()] affected by other error of law,




-« TThe Court notes that Form, 1212 Criteria for Parole Con51deratton meets the requlrements under Secf'

. (e) clearly erroneous in view of the . rehable probatlve, and substannal
evidence 6n the whole record; or: .
(f) arbitrary or capnclous or charactenzed by abuse of d1scret10n or clearly o
~ unwarranted exerclse of dlscretton :

M § 1-23-380(5)(a) () (Supp. 2010). Additionally, in reviewing, the Court is genera]ly conﬁned I

, to the record presented i § 1-23-380(4) (Supp 2019).. ‘ S o
S : DISCUSSION : .

Appellant ﬁrst argues that the Board falled to utlhze and comply w1th the statutory |

- prows1ons under Sectton 24-21. 640 As exp]amed supra, 1t is p0531b1e for the Board to. mfnnge - ‘ 1

L I e

- upon a state-created hberty mterest ifit fa11ed to follow proper procedure in rendering 1ts dec1s1on o '
; ' to deny parole E z, Cooper, 377SC.at 499,661 S.E. 2d at 111. However, the Cooper court, whrlei -
B ;mmdful ofits previous observanon that the General Assembly did not lntend for the parole board - = |
| to lssue decls1ons wrth unfettered dlSCI‘etIOD, clearly prov1des that if the parole board plamly states i o
fm the order denymg parole that 1t conmdered the factors outhned in section 24-21 -640 and the .
L ﬁfteen factors pubhshed inits parole form, then such a decls1on wﬂl constitute a routme deénial of : A E
"paroIe i at 500 661 S.E.2d at 112. Thus if the parole board conforms to said procedure, the ‘A
T ALC then has restricted authonty in rev1ewmg to determme whether the parole board followed -
N 'pproper procedure Id. In such an instance, the. Court can summanIy dismiss the 1nmate’s appeal as
it constltutes a routme denial of parole IS ' g
| S C Code Arm Sectron 24-21-640 prov1des

The board must careﬁ111y cons1der the record of the prisoner before, durmg, e
- and after imprisonment, and no such pnsoner may be paroled until it appears: =
o the satisfaction of the board: that the prisoner has shown a. dispositionto . .
" reform; that in the future he will probably-obey the law and lead a correct -~
e lifey that by his conduct he has merited ‘a lessening of the rigors of his .
.-~ imprisonment; that the interest of society will not be: 1mpa1red thereby, and '
L »that sultable employment has been secured for hlm § ,

_Furthermore, the Board “must estabhsh wrltten, spec1ﬁc cntena for the grantmg of parole and -
: ';prov1s1ona1 parole This cnterla must reflect: all of the aspects of this sectlon and mclude a rev1ew :
, of a pnsoner's d1sc1p11nary and other records »7 S C Code Ann Sectron 24-21-640 (2010)

o s Addltlonally, S C. Code Ann. 1-23 GOO(D) prov1des in pertment part, that “{a]n admmlstratrve law Judge .
shall not hear an appeal . involving the denlal of parole toa potentrally ehgrble mmate by the Department ,
of Probation, Parole and Pardon Services.” ,

C ) 24—21-640 by provtdmg tnmates w1th a wntten list of fifteen factors the Board consrders for paroIe I



Here, in denymg Appellant s parole on June 17, 2020 ‘the Board prov1ded inter alig, that
- it carefully cons1dered the factors published in Department Form 1212 and the criteria outlined in
- section 24-21- 640 3 The Board further gave the followmg factual finding in reachmg its dec1sron

the nature and seriousness of currerit offense. Cruclally, Cooper does not prohibit the Board fiom

irelymg, in part, on the rdentrcal factual reasons or nature of Appellant s crime in. denyrng parole.
. ) Instead, in rendermg a demsmn, the. Board is requlred to consider the statutory criteria found m_,.
* section 24-21-640 and the ﬁfteen crrterra llsted on the parole form when rendermg a de01s10n See
Cooper 377S8.C. at 499 n.5, 661 S. E 2dat111 n.5 (observmg that the. followmg reascns-—(]) the L
‘nature and serrousness of the current offense, (2) an indication of v101ence in thrs or a prev10us
e offense, and (3) the use of a deadly weapon inthisora prevrous offense——-"would be sufﬁcrent to X
o o l “»;deny parole m the Board's drscretron, 1f the Board's decrslon evinced consrderatron of sectron 24— |
L 21—640 a.nd its own cntena 7). see also Compton v. 8.C, Dep't o Prob Parole & Pardon Servs “
. 385 S C 476 479 685 S E 2d 175 177 (2009) (holdmg parole board’s decrsmn sufﬁcrent under N
» Cooper when “the [p]arole [b]oard clearly stated i m 1ts notrce of rejectron that it consrdered the

. followed proper procedure in denymg Appellant’ s parole and his mere frustratron wrth the Board’ )

|
|
l
i
’ o o statutory criteria and the criteria set forth in Form 1212 R X It follows therefore, that the Boardc
‘ ‘;“rehmlce on the nature of Appellant’s cnme is srrnply not sufﬁcrent to overturn the Board’
| ll.decrsron s . S - S B o
_ Appellant also alleges he was demed fundamental farmess and equal protectlon by havmg H : |
" his parole demed for reasons outsrde the scope of the criteria listed in Sectron 24-21 640. Appellant |
- argues that by usmg the factors hsted on the Form 1212 the Board has created 1ts own mtemal

. criteria, resultmg inan abuse of i 1ts drscretronar} authonty However, under Cooper the Board i is
o requlred to.consider both Section 24-21 640 and the fifteen factors onthe parole form. See Coaper - o

. at 500, 661 S E 2d at 112 (the board may avoid reversal “1f 1t clearly states in 1ts order denymg o o

‘ 'parole that i 1t conSldered the factors outllned in sectlon 24—2 1—640 and the ﬁﬂeen factors pubhshed o

B “case, Appellant srgned the Form 1212 certlfylng that he recerved a copy of the Form, -~ Kff B

8 Notably, the Board also cons1dered and evaluated Appellant’s risk using the Department’s adopted C

- assessment tool.in reachmg its:decision to deny his parole. See S C. Code Ann. § 24-21-10(F)(1) (Supp..

c 2018) (requiring the Department to develop a plan for the “gstablishment of a process for adopting a

- vahdated actuarial risk and needs assessment tool consistent with ev1dence-based practices and factors that

R contribute to- crrmmal behavror, whzch the parole board shall use'in making parole deczszons e
- (emphasis added)) : :

R The COurt emphasrzes 1t has no authonty to change the factors llsted on the Form 1212




inits parole form [Form' 1212] ”) Here the Board clearly consrdered the mandatory cntena, which
- ‘mcludes the fifteen factors hsted on the Form 121, &s dictated by Cooper and Compton SR
| N ' Appellant further contends the reasons for lus demal are © arb1trary and capnc1ous "Healso
argues the Board abused its drscre’nonary authonty by denylng parole based on 1mpract10a1 and 3

- unreasonable findings of fact. However, Appellant did not. present any evidence that the. Board’s

- j‘decrsron was arb1trary and capnc1ous or that the ﬁndmgs of fact were unpracttcal or- unreasonable

N "-"Furthermore “ “the nature and senousneSs of current offense” falls squarely w1th1n the:

s consrderatlom under Sectron 24-21 40 and T orm 1212 Moreover, thrs Court is not ma pesrtlon |

e ,to second guess the, factua.l ﬁndmgs of the Board and is ‘without authonty to do =

In surnmary, g1ven the nature of the Court’s clrcumscnbed rev1ew 1n determmmg whether o

'L-the Board followed proper procedure and not as. fact fmder the Court ﬁnds no error in the
- Department’s dec1s1on asit amounts toa routme demal of parole m acoordance with the procedure

outlmed in Cooper and Compton Accordmgly, summary dlsmlssal is appropnate in th1s instance.

Therefore, SRR
| e | ORDER | - » -

- IT IS HEREBY ORDERED that, based on the foregomg, the dCCISlon ofthe Dep aﬁmem- T
iy .A'ZISAFFIRMED‘ |

L ANDITISSOORDERE])
e wleredil” -
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CERTIFICATE OF SERVICE - T

This i 18 1o Certily it the Uridersigned tias this date - -

served this’ order in'the above entitled: acbon upon al

panles tothis cause hy: depnsiﬂng a copy tiereof;

in the Unitsd Staiss mall, postage paid, or in the- Interagency . .
Mail Ser\dce addmssed o ths party( ee) or 1he1r artnmay(s) N
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