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L.

ISSUES PRESENTED

Did the Court of Appeals err in finding that the trial judge properly refused to suppress
evidence obtained when the police unlawfully seized Petitioner, a passenger in a car
stopped for having an inoperable third brake light, by exceeding the scope of the initial
traffic stop and lacking a reasonable suspicion of criminal activity to support the
extension of the stop?

Did the Court of Appeals err in finding that the trial judge properly refused to suppress a
bus ticket, a straw and a small bag of cocaine found on Petitioner’s person as a result of a
nonconsensual search conducted without probable cause?



STATEMENT

In October of 2013, the Charleston County Grand Jury! indicted Petitioner, Michael N.
Frasier, for trafficking cocaine, indictment #2013-GS-10- 06360. (R. p. 364). On March 22,
2017, Petitioner proceeded to jury trial before the Honorable Deadra L. Jefferson. Jason T. King
and Jessica L. Birt represented Petitioner at trial. E. Culver Kidd, IV and Scott Maynor
prosecuted the case. The jury returned a verdict of guilty and Judge Jefferson sentenced
Petitioner to twenty-five (25) years in prison. A timely notice of intent to appeal was served on
March 30, 2017, and the direct appeal perfected. On October 15, 2019, a three-judge panel of
the South Carolina Court of Appeals heard arguments in the case. On July 29, 2020, the Court

of Appeals affirmed the conviction in a published opinion. State v. Frasier, 431 S.C. 234, 847

S.E.2d 274 (Ct. App. 2020). A timely petition for rehearing was filed and then denied on
September 21, 2020. The petition for writ of certiorari was filed on October 21, 2020. The State
filed a return on November 23, 2020. On August 6, 2021, this Court granted the petition for writ
of certiorari as to Petitioner’s questions one a two and denied as to Petitioner’s question three.

This brief of Petitioner follows.

11t is unclear who testified before the Charleston County Grand Jury as the indictment lists the
North Charleston Police Department.



STANDARD OF REVIEW

“On appeals from a motion to suppress based on Fourth Amendment grounds, ... this

Court reviews questions of law de novo.’ State v. Adams, 409 S.C. 641, 647, 763 S.E.2d 341,

344 (2014). As to a circuit court's finding of fact, we must affirm ‘if there is any evidence to

support it,” and “may reverse only for clear error.” State v. Brown, 401 S.C. 82, 87, 736 S.E.2d

263, 265 (2012).” State v. Bash, 419 S.C. 263, 268, 797 S.E.2d 721, 723-24 (2017). “On
appeals from a motion to suppress based on Fourth Amendment grounds, this Court applies a
deferential standard of review and will reverse if there is clear error. See State V.

Khingratsaiphon, 352 S.C. 62, 70, 572 S.E.2d 456, 459 (2002). However, this deference does not

bar this Court from conducting its own review of the record to determine whether the trial

judge's decision is supported by the evidence. Id.” State v. Tindall, 388 S.C. 518, 521, 698

S.E.2d 203, 205 (2010).



ARGUMENTS

1. The Court of Appeals erred in finding that the trial judge properly refused to
suppress evidence obtained when the police unlawfully seized Petitioner, a
passenger in a car stopped for having an inoperable third brake light, by exceeding
the scope of the initial traffic stop and lacking a reasonable suspicion of criminal
activity to support the extension of the stop
The evidence fails to support that the officer had reasonable suspicion to extend the
traffic stop. Petitioner was unlawfully detained when the officers extended the traffic stop for an
inoperable brake light without reasonable suspicion. The unlawful detention violated the Fourth
Amendment of the United States Constitution and Article I, §10 of the South Carolina
Constitution as an unconstitutional seizure. Any purported consent to search was invalid as
obtained by the officer’s exploitatioh of the unlawful detention. = The evidence found during the
illegal search and seizure must be suppressed.
. Motion to Suppress

Prior to trial Petitioner moved to suppress all evidence, including a small amount of
cocaine, a straw and a bus ticket found on Petitioner’s person, cocaine found in the car, cutting
agent found in the car, the dash cam video of the traffic stop and statements of the Petitioner.
(R. pp. 91-125; R. p. 350- 355). During the pre-trial hearing Officer Daniel Pritchard testified
that as part of his job as a narcotics officers with the North Charleston Police Department he
would “attempt to make contact with folks coming in on mass transit, via Amtrak, Southeastern
Stages, otherwise known as [G]reyhound, and a few other private bus companies.” (R. p. 28,
lines 2-5).

On the morning of August 14, 2013, Officer Pritchard and Officer Johnson were across

the street from the Southeastern Stages bus station in North Charleston when they saw Petitioner

leave the bus station, get into a car and leave. (R. p. 28, lines 9-19). During the pre-trial hearing



Officer Pritchard testified, “It appeared to me that he was clearing the area for threats, i.e.,
whether it be law enforcement, enemies, something of the sort. He was uncomfortable, it
appeared to me.” (R. p. 28, line 24 — p. 29, lines 1-2).  Based on this purported suspicious
behavior, the officers followed the car in which Petitioner was a passenger. Officer Pritchard
testified, “Commonly, this happened multiples where we had to get the vehicle stopped leaving
certain areas due to the fact that we have no lights. And we’ve had to — it’s easier for us to
follow in an unmarked vehicle where we can get a violation. On this particular date, we did
follow the vehicle and were able to get a violation on the vehicle, which was a third brake light.”
(R. p. 30, lines 12-19). After the narcotics officers “got a violation” they contacted a patrol
officer to stop the car for the brake light violation. (R. p. 37, lines 1-12). The inoperable third
brake light violation was a mere pretext for the stop2. As the trial judge stated, “We know that
they called to have him stopped because they saw his behavior at the bus station. They felt it
was suspicious, and that they were just looking for a reason to stop the car so that they could
search him and find out if there were illegal drugs in the car.” (R. p. 92, lines 12-17).
The Stop

Officer Hall, the patrol officer who was contacted by the narcotics officers, stopped the
car. Cheryl Jones was the driver. Petitioner was a passenger in the front seat and there was a
child in the backseat. (R. p. 172, lines 16-21; p. 48, line 23 — p. 49, lines 1-2). When asked what
information he received from the narcotics officers, Officer Hall testified, “I was told that they
had — they were watching the bus station and observed the subject exit the bus station, enter a
car. They didn’t give me — run through all the particulars. They just believed that something

was funny about it and asked if I would conduct a traffic stop on the vehicle.” (R. p. 55, lines 1-

2 The initial pretextual traffic stop for the inoperable third brake light is not being challenged.
5



6). A video of the traffic stop was introduced in evidence and marked as State’s Exhibit #6.
The video reflects that Officer Hall reached a speed of up to 87 miles per hour in order to catch
up with the car. (R. p. 56, lines 7-14).

At 8:07 AM Officer Hall initiated his blue lights while the car was on the Cosgrove
Bridge where the driver, Ms. Jones, was not able to immediately pull over. (R. p. 56, line 18 —p.
57, line 1; p. 81, lines 10-11). Within forty-nine seconds of the initiation of the blue light, Ms.
Jones crossed the bridge and pulled over. (R. p. 58, lines 15-18). When the officer approached
the car he noticed that Ms. Jones’ zipper was down and her pants were “kind of undone.” (R. p.
41, lines 9-12). Jones told the officer that she had just gotten out of the shower before coming to
the bus station and she must have forgotten to zip her pants. (R. p. 63, lines 1-12). As noted by
the trial judge in discussing Ms. Jones’ attitude, “And you can see her attitude to the video. Like,
I just got out of the shower, why is it your business that my zipper is down, which I don’t know
is necessarily unreasonable.” (R. p. 96, line 23 — p. 97, line 1).

The officer testified that Petitioner, the passenger, appeared to be nervous. “He was
sweating profusely, did not want to really interact with me a whole lot as far as eye contact,
something like that.” (R. p. 43, lines 3-5). As noted by the trial judge, “Everybody sweats
profusely in August in Charleston.” (R. p. 82, line 25 — p. 83, line 1). The video of the traffic
stop shows an officer wiping his brow. Complaints about the heat and concerns about getting
Ms. Jones and the child out of the heat can also be heard on the tape. (R. p. 61, line 6 — p. 62,
lines 1-22).

At 8:11 AM Officer Hall ran a driver’s license check. (R. p. 81, lines 11-12). The
information checks on both Ms. Jones and Petitioner came back clear at 8:13 AM. (R. p. 64,

lines 2-19). Once Officer Hall determined that Ms. Jones had a valid driver’s license and neither



Jones nor Petitioner had outstanding warrants, the officer decided to write a warning ticket and
“try to get consent” to search the car. (R. p. 64, lines 20-24). The officer testified that while he
was writing the warning ticket, the driver’s side door opened. (R. p. 73, lines 22-25).

Instead of giving Ms. Jones the warning ticket, Officer Hall asked her to step out of the
car. (R. p. 45, line 23 — p. 46, lines 1-5). After a few questions Officer Hall stated, “You don’t
mind if I take a quick look do you?” Jones responded, “No.” (See State’s Exhibit #6, video of
traffic stop). The following questioning of Officer Hall took place during the suppression
hearing:

Q. So doesn’t look like you actually gave her the ticket at that point?

A. No.

Q. But you have the ticket written out and ready to give to her, right?

A. Yes, sir.

Q. At that point, you are basically done with the traffic part of it, right? You are still
concerned about there may be something in the car.

A. Correct.

Q. But the traffic portion of it, you’ve written the ticket out. And instead of giving it to
her, you get her out and start talking to her about whether you can search the car?

A. Yes, sir.
(R. p. 66, lines 3-17). At this point, the purpose of the initial traffic stop for an inoperable third
brake light had ended. According to the officer, Jones then gave consent to search the car. (R. p.
66, lines 18-19). The prosecutor asserted that consent was given at 8:19 AM. (R. p. 81, lines 13-
15). Officer Hall testified that he told another officer, Officer Deaton, to get Petitioner out of the
car. (R. p. 67, lines 1-9). Officer Hall admitted that he never told Ms. Jones or Petitioner that

they were free to leave. (R. p. 66, lines 20-25). When asked how long a typical traffic stop lasts



Officer Hall testified, “Ten minutes, fifteen minutes maybe. I would say ten probably.” (R. p.
55, lines 22-25).

Officer Hall did not have a basis to suspect that there were drugs in the car. The officer
testified at the pretrial hearing, “Just with the totality of everything, with what I was relayed from
the detectives and almost evasiveness — well, not evasiveness, but the length they pulled over,
her zipper being undone, just not being very direct with their answers with me, my interest was
piqued highly that something was amiss or — I don’t know.” (R. p. 45, lines 2-7). The officer
admitted, however, that neither Jones nor the Petitioner provided false or conflicting statements.
(R. p. 59, lines 8-23). ' Officer Hall agreed that within the first two minutes of the stop Petitioner
told the officer he was coming from New York and Jones told the officer she was coming from
the bus station. (R. p. 59, lines 8-15).

Pre-trial Arguments

The prosecutor told the judge, “This traffic stop was extended based on a reasonable
articulable suspicion.” (R. p. 81, lines 20-21). The prosecutor argued that Petitioner’s scanning
the parking lot at the bus stop, the fact that the driver’s pants were unzipped, Petitioner’s nervous
behavior and inability to answer questions directly, the driver’s delay in stopping and opening
the door during the traffic stop amounted to reasonable suspicion to justify the extended traffic
stop. (R. p. 85, lines 6-18).

Petitioner, citing State v. Tindall, 388 S.C. 518, 698 S.E.2d 203 (2010), moved to

suppress the evidence found on Petitioner’s person and the evidence found in the car. (R. p. 91,
lines 7-19). Petitioner argued that any purported consent to search was invalid because it was the

product of the illegally prolonged detention. (R. p. 93, lines 10-24; p. 101, lines 3-14).



Petitioner argued that the officer did not have reasonable suspicion to prolong the traffic stop.
(R. p. 97, lines 4-9; p. 100, line 8 — p. 102, lines 1-2).
Rﬁling

The trial judge, without discussing what particular factors constituted reasonable
articulable suspicion, found that the officer had an objectively reasonable and articulable
suspicion that illegal activity had occurred or was occurring. (R. pp. 131-135). The trial judge
appears to acknowledge that the determination of whether the State presented evidence of
reasonable suspicion to justify the extended traffic stop was a close call stating, “The next, and
I’ve shared this with counsel, the next issue is the stop, which really is at best a 50/50 call based
on the facts as they have been presented in the testimony.” (R. p. 131, lines 9-12). The judge

went on to state, “And I think the parties would agree that the initial purpose of the stop was the

taillight3 being out, that clearly the purpose of that stop had been concluded. And then there was
a second extension of the stop.” (R. p. 132, lines 13-16). The judge then discussed the narcotics
officer’s observation of alleged suspicious behavior at the bus stop. (R. p. 132, line 17 —p. 133,
lines 1-18). The trial judge acknowledged that the patrol officer was justified in questioning
Jones and the Petitioner during the traffic stop. (R. p. 133, lines 19-22). The trial judge
acknowledged that nervousness alone is not enough to justify extending a traffic stop. (R. p.
133, line 23 — p. 134, line 1). The judge then stated:

Now, the officers have articulated many factors. And just in the interest of time,

because the jury now has been waiting since 1:30 on us and it’s now 2:12. It’s not

their fault. It took us a little bit longer. And I needed to give you all a reasonable

chance to eat as well before we proceeded with the trial. But in the interest of

time, I’'m just going to cut to the chase on it, which is that the officers articulated

what they believed to be the basis of a reasonable and articulable suspicion to

extend the stop. And I find that testimony is reasonable and supported by the
facts.

3 The third brake light was out, not the taillight.
9



(R. p. 134, lines 14-24). The trial judge found that the purported delay in stopping,
however, was reasonable and did not contribute to reasonable suspicion. (R. p. 134, line 25 —p.
135, lines 1-17). All evidence subject to the suppression motion was admitted over objection.
The objections were again renewed at the close of the State’s case and after the jury reached a
verdict. (R. p. 278, lines 16-20; p. 346, lines 5-6). The trial judge’s finding that the officer had
a reasonable articulable suspicion to justify the extended traffic stop and detention is not
supported by the record and constitutes clear error requiring reversal.

Law

The Fourth Amendment to the Constitution of the United States and Article I, §10 of the
South Carolina Constitution grants citizens the right to be secure against unreasonable search and
seizure. Temporary detention of an individual in the course of a routine traffic stop constitutes a
Fourth Amendment seizure, but where probable cause exists to believe that a traffic violation has

occurred, such a seizure is reasonable per se. See Whren v. United States, 517 U.S. 806, 116

S.Ct. 1769, 135 L.Ed.2d 89 (1996). Again, the initial stop for the inoperable third brake light is
not challenged in the present case. In carrying out a routine traffic stop, a law enforcement
officer may request a driver's license and vehicle registration, run a computer check, and issue a

citation. See United States v. Sullivan, 138 F.3d 126, 131 (4th Cir.1998). However, “[a]ny

further detention for questioning is beyond the scope of the stop and therefore illegal unless the
officer has a reasonable suspicion of a serious crime.” Id. (emphasis added); see Florida v.
Royer, 460 U.S. 491, 500, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983) (plurality opinion) (“[Aln
investigative detention must be temporary and last no longer than is necessary to effectuate the
purpose of the stop.”). In State v. Moore, 415 S.C. 245, 252, 781 S.E.2d 897, 900-01 (2016) this

Court wrote:

10



“Violation of motor vehicle codes provides an officer reasonable suspicion to
initiate a traffic stop.” Id. (citing Pennsylvania v. Mimms, 434 U.S. 106, 109, 98
S.Ct. 330, 54 L.Ed.2d 331 (1977)). “A traffic stop supported by reasonable
suspicion of a traffic violation remains valid until the purpose of the traffic stop
has been completed.” Id. (citing Arizona v. Johnson, 555 U.S. 323, 333, 129 S.Ct.
781, 172 1..Ed.2d 694 (2009)); see Rodriguez v. United States, U.sS. ——, 135
S.Ct. 1609, 1616, 191 L.Ed.2d 492 (2015) (holding that even ade
minimis extension of a traffic stop is unconstitutional absent reasonable
suspicion). However, “[olnce the underlying basis for the initial traffic stop has
concluded, it does not automatically follow that any further detention for
questioning is unconstitutional.” Pichardo, 367 S.C. at 99, 623 S.E.2d at 848.
‘[T]he officer may detain the driver for questioning unrelated to the initial stop if
he has an objectively reasonable and articulable suspicion illegal activity has
occurred or is occurring.” ” Id. (quoting United States v. Hunnicutt, 135 F.3d
1345, 1349 (10th Cir.1998)).

In the present case Officer Hall extended the traffic stop when, instead of giving the
driver the warning ticket, he tried to get consent to search. The extended detention required
reasonable suspicion. The evidence fails to support that Officer Hall had reasonable suspicion to
extend the traffic stop after he wrote the warning ticket.

Seizure

Officer Hall’s continued detention of Petitioner and Jones after checks on both of them
came back clear and the officer wrote the warning ticket, exceeded the scope of the traffic stop
and constituted a seizure for purposes of the Fourth Amendment. The prosecutor correctly
admitted that the detention had been extended beyond the scope of the initial traffic stop for an
inoperable third brake light. (R. p. 81, lines 20-21). At the time Officer Hall returned to the car
the purpose of the traffic stop had been accomplished except for the issuance of the warning.
Instead of issuing a warning the officer continued to question Petitioner and Jones and asked
both to step out of the car. The officer still had Petitioner’s license and the video shows there
was another officer present on the scene. (R. p. 65, lines 9-12; R. p. 174, lines 10-18). A

reasonable person in Petitioner’s position would not have felt free to terminate the encounter.

11



Officer Hall admitted that he never told them that they were free to leave. (R. p. 66, lines 20-25).
The traffic stop was extended or prolonged and any further detention required reasonable
suspicion.

Reasonable Suspicion

In Robinson v. State, 407 S.C. 169, 182, 754 S.E.2d 862, 868—69 (2014)(n. #3 omitted)

this Court wrote:

Reasonable suspicion is something more than an “inchoate and unparticularized
suspicion” or hunch. Terry v. Ohio, 392 U.S. 1, 27, 88 S.Ct. 1868, 20 L.Ed.2d 889
(1968). Instead, looking at the totality of the circumstances, reasonable suspicion
requires there be an objective, specific basis for suspecting the person stopped of
criminal activity. United States v. Cortez, 449 U.S. 411, 417-18, 101 S.Ct. 690,
66 L.Ed.2d 621 (1981). The police officer may make reasonable inferences
regarding the criminality of a situation in light of his experience, but he must be
able to point to articulable facts that, in conjunction with his inferences,
“reasonably warrant” the intrusion. Terry, 392 U.S. at 21, 27, 88 S.Ct. 1868.

In the present case the evidence shows that the officers, at best, had merely an
unparticularized suspicion or hunch, not reasonable suspicion to justify the prolonged detention.
In Moore, 415 S.C. at 252-53, 781 S.E.2d at 901, this Court wrote:

“The concept of reasonable suspicion, like probable cause, is not ‘readily or even
usefully, reduced to a neat set of legal rules.” ” Sokolow, 490 U.S. at 7, 109 S.Ct.
1581 (quoting Illinois v. Gates, 462 U.S. 213, 232, 103 S.Ct. 2317, 76 L.Ed.2d
527 (1983)). “The test whether reasonable suspicion exists is an objective
assessment of the circumstances; the officer's subjective motivations are
irrelevant.” Provet, 405 S.C. at 108, 747 S.E.2d at 457 (citing Ohio V.
Robinette, 519 U.S. 33, 38, 117 S.Ct. 417, 136 L.Ed.2d 347 (1996)). “[Clourts
must give due weight to common sense judgments reached by officers in light of
their experience and training.” State v. Taylor, 401 S.C. 104, 113, 736 S.E.2d 663,
667 (2013) (citing United States v. Perkins, 363 F.3d 317, 321 (4th Cir. 2004)). At
bottom, in evaluating whether an officer possesses reasonable suspicion, this
Court must “consider ‘the totality of the circumstances—the whole picture.’
” Sokolow, 490 U.S. at 8, 109 S.Ct. 1581 (quoting United States v. Cortez, 449
U.S. 411,417, 101 S.Ct. 690, 66 L.Ed.2d 621 (1981)).

The factors argued by the State in support of reasonable suspicion were: 1.) the purported

vague suspicious activity observed by the narcotics officers at the bus station and generally
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relayed to Officer Hall; 2.) a lane change and forty-nine second delay in stopping to get across
the bridge; 3.) the fact that the driver’s zipper was undone; 4.) Petitioner’s nervous behavior and
delay in directly answering questions about where they were coming from; and 5.) the driver
door opening during the traffic stop. (R. p. 85, lines 6-18). The judge correctly found that the
lane change and purported delay in stopping was reasonable. (R. p. 134, line 25 — p.135, lines 1-
17). The judge incorrectly found that other non-specified factors provided Officer Hall with
objectively reasonable and articulable suspicion that illegal activity had occurred or was
occurring. (R. p. 134, lines 14-24). Viewing the factors above as a whole and considering the
totality of the circumstances the record does not support the trial judge’s finding of reasonable
suspicion. There is no evidence of reasonable suspicion in the present case.

In Moore the South Carolina Supreme Court found that the large amount of money found
on Moore, Moore’s unusual itinerary and Moore’s nervousness supported the trial court’s finding

of reasonable suspicion. In regard to nervousness, the Court in Moore cautioned writing:

Moore exhibited excessive nervousness in the judgment of the officer, which
lends support to a finding of reasonable suspicion to prolong the traffic stop. We
nevertheless comment on law enforcement's reliance on the seemingly
omnipresent factor of nervousness. General nervousness will almost invariably be
present in a traffic stop. At the suppression hearing, Deputy Owens gave a lengthy
list of factors in support of reasonable suspicion, including many that were merely
different manifestations of the element of nervousness. While nervous behavior is
a pertinent factor in determining reasonable suspicion, we, like many appellate
courts, have become weary with the many creative ways law enforcement
attempts to parlay the single element of nervousness into a myriad of factors
supporting reasonable suspicion. Here, law enforcement's penchant for turning
nervousness into a laundry list of factors was not necessary. The trial court
properly focused not on the factor of nervousness, but rather upon the facts noted
above which support a finding of reasonable suspicion that Moore was likely
engaged in criminal activity.

State v. Moore, 415 S.C. 245, 254-55, 781 S.E.2d 897, 902, cert. denied, 136 S. Ct. 2473, 195 L.

Ed. 2d 809 (2016)(footnote #3 omitted). Nervousness is simply one factor to be considered. In
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the present case there is no other evidence supporting a finding of reasonable suspicion. The
purported vague suspicious activity observed by the narcotics officers at the bus station and
generally relayed to Officer Hall, a lane change and forty-nine second delay in stopping to get
across the bridge, the fact that the driver’s zipper was undone and the driver door opening during
the traffic stop combined with Petitioner’s nervous behavior does not support a finding of
reasonable suspicion to justify the prolonged detention.

In Provet the South Carolina Court of Appeals affirmed the finding of reasonable
suspicion by the trial court and wrote:

In the case at hand, the trial court found reasonable suspicion existed to support

Owens' further detention of Provet based on Owens ascertaining (1) Provet was

nervous as displayed by extreme shaking of the hands and accelerated breathing,

(2) third-party vehicle registration is very common in drug trafficking,

(3) Provet's admission to visiting one girlfriend while driving a different

girlfriend's vehicle, (4) Provet's claim he was coming from the Holiday Inn even

though the traffic violation occurred prior to that hotel's exit, (5) Provet's presence

in Greenville for two days without any luggage, (6) the presence of numerous fast

food bags, a cell phone, and some receipts in Provet's vehicle, and (7) the

presence of several air fresheners in the vehicle that produced a strong odor.

State v. Provet, 391 S.C. 494, 504-05, 706 S.E.2d 513, 518-19 (Ct. App. 2011), aff'd, 405 S.C.

101, 747 S.E.2d 453 (2013)(footnotes #3, #4 omitted). Unlike in Moore, Petitioner in the present
case did not have a large amount of money or an unusual itinerary. Unlike in Provet, there was
no evidence in the present case that Petitioner had extreme shaking of the hands or accelerated
breathing. The vehicle in the present case was not registered to a third party. Petitioner did not
provide false statements to Officer Hall. There was no testimony in the present case about fast

food bags, or cell phones or several air fresheners.

In State v. Tindall, 388 S.C. 518, 523, 698 S.E.2d 203, 206 (2010)(footnotes #4, #5

omitted), the South Carolina Supreme Court wrote:
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The question therefore becomes whether the officer reasonably suspected a
serious crime at the point at which he chose not to conclude the traffic stop,
despite his stated intention to issue a warning ticket, instead opting to continue his
questioning. See Sullivan, 138 F.3d at 131. At that point, the officer had
ascertained the following information: (1) Tindall was driving to Durham to meet
his brother; (2) Tindall was driving a rental car rented the previous day by another
individual which was to be returned to Atlanta on the day of the stop; (3) Tindall
did a “felony stretch” on exiting the vehicle; and (4) Tindall seemed nervous. We
find these facts did not provide the officer with a “reasonable suspicion” that a
serious crime was afoot. Consequently, the continued detention was illegal and
the drugs discovered during the search of the vehicle must be suppressed.

In Tindall this Court found that the officer lacked reasonable suspicion despite the third party
rental and felony stretch. There is less evidence in the present case. In the present case there
was no third party rental and no felony stretch. There was no evidence to support reasonable
suspicion in the present case.

The present case is easily distinguished from State v. Alston, 422 S.C. 270, 811 S.E.2d

747, (2018), where this Court found that there was evidence in the record to support the trial
judge’s determination that the officer had reasonable suspicion of criminal activity to extend the
scope of the stop beyond its initial purpose. In Alston this Court found that unusual travel plans
and deviations form the rental car agreement provided evidence of reasonable suspicion. There

is no such evidence in the present case. In United States v. Williams, 808 F.3d 238, 251 (4th Cir.

2015), a dog sniff case cited in the Alston opinion, the Fourth Circuit Court of Appeals wrote:

As explained above, each of the factors relied on in the Superseding Opinion—
standing alone—fails to support any reasonable, articulable suspicion of criminal
activity. That analysis does not end our inquiry, however, because, as we have
recognized, “reasonable suspicion may exist even if each fact standing alone is
susceptible to an innocent explanation.” See McCoy, 513 F.3d at 413-14. Under
the applicable standard, the facts, “in their totality,” should “eliminate a
substantial portion of innocent travelers.” Id. at 413. Furthermore, an officer must
“either articulate why a particular behavior is suspicious or logically demonstrate,
given the surrounding circumstances, that the behavior is likely to be indicative of
some more sinister activity than may appear at first glance.” See Foster, 634 F.3d
at 248.
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Officer Hall was unable to articulate why he believed the behavior of Ms. Jones or
Petitioner was suspicious and he was unable to logically demonstrate, given the surrounding
circumstances, how their behavior was indicative of more sinister activity than may appear at
first glance. Instead, Officer Hall testified, “Just with the totality of everything, with what I was
relayed from the detectives and almost evasiveness — well, not evasiveness, but the length they
pulled over, her zipper being undone, just not being very direct with their answers with me, my
interest was piqued highly that something was amiss or — I don’t know.” (R. p. 45, lines 2-7).
When asked what information he received from the narcotics officers, Officer Hall testified, “I
was told that they had — they were watching the bus station and observed the subject exit the bus
station, enter a car. They didn’t give me — run through all the particulars. They just believed that
something was funny about it and asked if I would conduct a traffic stop on the vehicle.” (R. p.
55, lines 1-6). Officer Hall did not have reasonable suspicion to prolong the traffic stop.

Consent

Any purported consent by either Jones or Petitioner was invalid because it was the

result of the illegal detention. In State v. Pichardo, 367 S.C. 84, 105, 623 S.E.2d 840,

851 (Ct. App. 2005), the South Carolina Court of Appeals wrote:

Undoubtedly, a law enforcement officer may request permission to search at any

time. However, when an officer asks for consent to search affer an
unconstitutional detention, the consent procured is per se invalid unless it is both
voluntary and not an exploitation of the wunlawful detention. State v.
Robinson, 306 S.C. 399, 412 S.E.2d 411 (1991); State v. Williams, 351 S.C.
591,571 S.E.2d 703 (Ct.App.2002); see Wong Sun v. United States, 371 U.S.
471, 487-88, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963) (“We need not hold that all
evidence is ‘fruit of the poisonous tree’ simply because it would not have come to
light but for the illegal actions of the police. Rather, the more apt question in such
a case is ‘whether, granting establishment of the primary illegality, the evidence
to which instant objection is made has been come at by exploitation of that
illegality or instead by means sufficiently distinguishable to be purged of the
primary taint.” ) (citation omitted); Brown v. State, 188 Ga.App. 184, 372 S.E.2d
514, 516 (1988) (“[Iln order to eliminate any taint from an [illegal] seizure or
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arrest, there must be proof both that the consent was voluntary and that it was not
the product of the illegal detention.”).

Proof of a voluntary consent alone is not sufficient. Williams, 351 S.C. at 604,
571 S.E.2d at 710; Brown, 372 S.E.2d at 516. The relevant factors include the
temporal proximity of the illegal seizure and consent, intervening circumstances,
and the purpose and flagrancy of the official misconduct. Id.

Any purported consent given by Jones or Petitioner was the product of the illegal
detention and the taint of the unreasonable stop was not sufficiently attenuated.

In State v. Williams, 351 S.C. 591, 604-05, 571 S.E.2d 703, 710-11 (Ct. App. 2002) the South

Carolina Court of Appeals wrote:

In the instant case, we need not determine whether Williams' consent was
voluntary, because the record clearly reflects it was obtained through Blajszczak's
exploitation of the unlawful detention. Blajszczak's testimony before the trial
court revealed that a minimal amount of time passed between the seizure and
ensuing consent, there were no intervening or attenuating circumstances, and, as
we have already decided, Blajszczak's actions in detaining Barbour and Williams
had no legal basis. Although the trial court failed to reach the issue of consent, the
record unquestionably supports finding Williams' consent invalid.

In the present case, as in Williams, the record clearly reflects that consent was obtained
through Officer Hall’s exploitation of the unlawful detention. A minimal amount of time passed
between the seizure and purported consent and there were no intervening circumstances. Any
consent was invalid. The officer did not have reasonable suspicion to justify the prolonged
traffic stop. The prolonged detention constituted an unconstitutional seizure under both the
Fourth Amendment of the United States Constitution and Article I, §10 of the South Carolina

Constitution. Any evidence obtained as a result of the unlawful seizure is fruit of the poisonous

tree. Suppression of the evidence is the remedy. See Wong Sun v. United States, 371 U.S. 471,

83 S.Ct. 407, 9 L.Ed.2d 441 (1963). The trial judge erred in refusing to suppress the evidence.

In affirming the convictions the Court of Appeals wrote:
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Because we must evaluate the trial court’s findings for clear error, we reluctantly
conclude evidence supported the trial court’s finding the officer had reasonable
suspicion to extend the stop. See Moore, 415 S.C. at 251, 781 S.E.2d at 900 (“The
‘clear error’ standard means that an appellate court will not reverse a trial court’s
finding of fact simply because it would have decided the case differently.”
(quoting Pichardo, 367 S.C. at 96, 623 S.E.2d at 846)); Wilson, 345 S.C. at 6, 545
S.E.2d at 829 (“This [c]ourt does not re-evaluate the facts based on its own view
of the preponderance of the evidence but simply determines whether the trial
[court]’s ruling is supported by any evidence.”). Here, Officer Hall testified that
he had four years of experience in narcotics, had four years of patrol experience,
and had conducted at least 1,000 traffic stops. He stated that at the time he
initiated the stop, he knew Frasier had come from the bus station and narcotics
officers had noticed something suspicious about him. Officer Hall testified that in
his experience, people commonly used the bus system to bring narcotics into the
community. He explained that when he first approached Jones’s vehicle, her pants
were fully unzipped and in his experience, people sometimes hid narcotics in their
crotch area. Additionally, Officer Hall averred Frasier’s level of nervousness was
“a little more elevated” than what he normally saw during a traffic stop. Further,
he stated Jones and Frasier evaded his questions about where they were coming
from. Finally, he stated Jones’s opening the driver’s side door struck him as “a
little odd” because it was an uncommon occurrence during traffic stops. Officer
Hall stated that based on these observations, his “interest was piqued highly that
something was amiss.”

State v. Frasier, 431 S.C. 234, 847 S.E.2d 274, 282-83 (Ct. App. 2020). The Court of Appeals

erred. Reviewing the trial judge’s finding for clear error the appellate courts are not barred from
conducting their own review of the record to determine whether the trial judge’s decision is

supported by the evidence. State v. Tindall, 388 S.C. 518, 521, 698 S.E.2d 203, 205 (2010).

Reviewing the record in the present case, the evidence does not support the trial judge’s finding
of reasonable suspicion. A determination that the evidence does not support a finding of
reasonable suspicion does not require the appellate courts to re-evaluate the facts based on their
own view of the evidence or substitute their own findings in place of those of the trial court.

In State v. Spears, 429 S.C. 422, 432-33, 839 S.E.2d 450, 455 (2020), this Court wrote:

“On appeals from a motion to suppress based on Fourth Amendment grounds, this
Court applies a deferential standard of review and will reverse if there is clear
error.” State v. Tindall, 388 S.C. 518, 521, 698 S.E.2d 203, 205 (2010). “[T]his
deference does not bar this Court from conducting its own review of the record to
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determine whether the trial judge's decision is supported by the evidence.” Id. If
there is any evidence to support the trial judge's decision, this Court will
affirm. State v. Brockman, 339 S.C. 57, 66, 528 S.E.2d 661, 666 (2000). “The
‘clear error’ standard means that an appellate court will not reverse a trial court's
finding of fact simply because it would have decided the case differently.” State
v. Pichardo, 367 S.C. 84, 96, 623 S.E.2d 840, 846 (Ct. App. 2005) (citing Easley
v. Cromartie, 532 U.S. 234, 242, 121 S.Ct. 1452, 149 1.Ed.2d 430 (2001)).

Applying the deferential standard of review, the evidence presented does not establish reasonable
suspicion. The trial judge’s finding of reasonable suspicion is clear error.

The trial judge’s finding that the officer had a reasonable articulable suspicion to justify the
extended traffic stop is not supported by the evidence, especially in light of the fact that the trial
judge failed to make specific findings of fact to support the ruling. The trial judge simply stated:

Now, the officers have articulated many factors. And just in the interest of time,

because the jury now has been waiting since 1:30 on us and it’s now 2:12. It’s not

their fault. It took us a little bit longer. And I needed to give you all a reasonable

chance to eat as well before we proceeded with the trial. But in the interest of

time, I’m just going to cut to the chase on it, which is that the officers articulated

what they believed to be the basis of a reasonable and articulable suspicion to

extend the stop. And I find that testimony is reasonable and supported by the

facts.

(R. p. 134, lines 14-24).

The Court of Appeals discussed the following factors to support the trial judge’s general
finding that the officer had a reasonable articulable suspicion to justify the extended traffic stop: 1.)
the officer’s experience; 2.) the fact that narcotics officers noticed “something suspicious” about
Petitioner at the bus station; 3.) the use of the bus system; 4.) the driver’s unzipped pants; 5.) a “little
more elevated” nervousness; 6.) evasiveness in answering questions about where they were coming
from; and 7.) the driver door opening during the stop. These factors, taken together, do not support

reasonable articulable suspicion that illegal activity had occurred or was occurring. The trial judge’s

general finding of reasonable suspicion is not supported by the record.
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As to the first factor considered by the Court of Appeals, the officer’s experience, the Court
of Appeals wrote:

- Although we acknowledge that several of these factors would likely be
insufficient standing alone to support a finding of reasonable suspicion, they must
be viewed under the totality of the circumstances. See Moore, 415 S.C. at 253,
781 S.E.2d at 901 (acknowledging “many of the factors offered by the State seem
innocent when viewed in isolation,” but finding there was “evidence to support
the trial court’s finding of reasonable suspicion to prolong the traffic stop given
the totality of the surrounding circumstances”); Illinois v. Wardlow, 528 U.S. 119,
124, 120 S.Ct. 673, 145 L.Ed.2d 570 (2000) (recognizing that “nervous, evasive
behavior is a pertinent factor in determining reasonable suspicion”). Officer
Hall’s testimony linked the foregoing observations to the knowledge he gained
from his experience in law enforcement to explain why Jones’s and Frasier’s
behaviors caused him concern. Therefore, in view of the totality of the
circumstances, we find Officer Hall’s testimony supports the trial court’s finding
that the decision to further detain Jones and Frasier was based on reasonable
articulable suspicion. See Pichardo, 367 S.C. at 104, 623 S.E.2d at 851 (noting
that reasonable suspicion “requires a particularized and objective basis that would
lead one to suspect another of criminal activity”); Moore, 415 S.C. at 252-53, 781
S.E.2d at 901 (“[Clourts must give due weight to common sense judgments
reached by officers in light of their experience and training.” (alteration in
original) (quoting Taylor, 401 S.C. at 113, 736 S.E.2d at 667)). We find the trial
court applied the correct legal analysis and evidence in the record supports its
findings. We therefore affirm the trial court's refusal to suppress the evidence
obtained from the search of the vehicle.

State v. Frasier, 431 S.C. 234, 847 S.E.2d 274, 283 (Ct. App. 2020). While the Courts must give

due weight to an officer’s experience, the officer must still be able to point to articulable facts that,
in conjunction with his inferences, “reasonably warrant” the prolonged detention. See Robinson
v. State, 407 S.C. 169, 182, 754 S.E.2d 862, 868-69 (2014) (“The police officer may make
reasonable inferences regarding the criminality of a situation in light of his experience, but he
must be able to point to articulable facts that, in conjunction with his inferences, “reasonably
warrant” the intrusion. Terry, 392 U.S. at 21, 27, 88 S.Ct. 1868.”). As discussed above, Officer
Hall was unable to articulate facts to warrant the prolonged detention. Additionally. Officer Hall

was unable to logically articulate why he believed the behavior of Ms. Jones or Petitioner was
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suspicious. See United States v. Williams, 808 F.3d 238, 251 (4th Cir. 2015) (“Under the
applicable standard, the facts, “in their totality,” should “eliminate a substantial portion of
innocent travelers.” Id. at 413. Furthermore, an officer must ‘either articulate why a particular
behavior is suspicious or logically demonstrate, given the surrounding circumstances, that the
behavior is likely to be indicative of some more sinister activity than may appear at first
glance’ See Foster, 634 F.3d at 248.”). In total, the evidence relied upon by the State fails to
eliminate a substantial portion of innocent travelers. Giving due weight to the officer’s
experience, the evidence in total does not establish reasonable suspicion.

The second factor, the fact that narcotics officers noticed “something suspicious” about
Petitioner at the bus station is a factor the Court can consider, but without more does not rise to the
level of reasonable suspicion. . As to the third factor, use of the bus system, reasonable suspicion
should not be based on the use of the bus system because this factor fails to eliminate a

substantial portion of innocent travelers who use the bus system. See United States v. Williams

id. As to the fourth factor, the driver’s unzipped pants, the trial judge stated, “And you can see her
attitude to the video. Like, I just got out of the shower, why is it your business that my zipper is
down, which I don’t know is necessarily unreasonable.” (R. p. 96, line 23 — p. 97, line 1). The
driver’s unzipped pants combined with the other evidence does not establish reasonable
suspicion.

As to the fifth factor, a “little more elevated” nervousness, “General nervousness will
almost invariably be present in a traffic stop.” Moore, 415 S.C. at 254-255, 781 S.E.2d at 902.

As this Court noted in Moore, “While nervous behavior is a pertinent factor in determining

reasonable suspicion, we, like many appellate courts, have become weary with the many creative
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ways law enforcement attempts to parlay the single element of nervousness into a myriad of
factors supporting reasonable suspicion.” Moore, 415 S.C. at 254-255, 781 S.E.2d at 902.

As to the sixth factor, purported evasiveness, Officer Hall testified at the pretrial hearing,
“Just with the totality of everything, with what 1 was relayed from the detectives and almost
evasiveness — well, not evasiveness, but the length they pulled over, her zipper being undone,
just not being very direct with their answers with me, my interested was piqued highly that
something was amiss or — [ don’t know.” (R. p. 45, lines 2-7). The officer admitted, however,
that neither Jones nor the Petitioner provided false or conflicting statements. (R. p. 59, lines 8-
23). Officer Hall agreed that within the first two minutes of the stop Petitioner told the officer
he was coming from New York and Jones told the officer she was coming from the bus station.
(R. p. 59, lines 8-15). The purported evasiveness relied upon by the State, combined with the
other evidence, does not provide reasonable suspicion of a serious crime.

As to the seventh and final factor considered by the Court of Appeals, the driver door
opening during the stop, while the officer testified this was unusual, he failed to articulate how this
behavior was indicative of illegal behavior. Viewing the evidence as a whole and considering the
totality of the circumstances the record does not support the trial judge’s finding of reasonable
suspicion. Officer Hall lacked reasonable suspicion to extend the traffic stop. Any purported
consent to search was invalid as obtained by the officer’s exploitation of the unlawful detention.
The trial judge’s refusal to suppress the evidence discovered as a result of the illegal search and

seizure is clear error. The Court of Appeals erred in refusing to find clear error.
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2. The Court of Appeals erred in finding that the trial judge did not err in refusing to
suppress a bus ticket, a straw and a small bag of cocaine found on Petitioner’s
person as a result of a nonconsensual search conducted without probable cause.
Without conceding that any purported consent to search was the result éf an unlawful

detention and therefore invalid, as argued in issue one, Petitioner additionally and alternatively
argued that Officer Hall’s search of Petitioner was not consensual.  Prior to trial Petitioner filed
a written motion to suppress and moved to suppress a small amount of cocaine, a straw and a bus
ticket found on Petitioner’s person by Officer Hall as a violation of the Fourth Amendment of the
United States Constitution and Article I, §10 of the South Carolina Constitution. (R. p. 94, line 4
—p. 95, 196, lines 1-16 ; p. 104, 105, 106, 107, lines 1-7; R. p. 356). The trial judge found the
search to be consensual. (R. p. 128, line 5 — p. 129, 130, 131 lines 1-8). The trial judge erred.
At trial Petitioner renewed the objection to the admission of the small amount of cocaine found
on Petitioner’s person. (R. p. 231, lines 23-24). Additionally, Petitioner renewed his objection
to the bus ticket and the straw found on Petitioner’s person. (R. p. 237, line 14 — p. 238, 239,
240, lines 1-10). The renewed objections were overruled. (R. p. 239, lines 14-15).

During the pre-trial motion to suppress Officer Hall testified that he asked Petitioner “if
he minded if I checked him out or searched him, and he said, ‘I do, but’, and just kind of put his
hands on top of the car.” (R. p. 46, lines 23-25). The interaction between Officer Hall and
Petitioner can be seen on the video that was introduced in evidence as State’s Exhibit #6. Officer
Hall searched Petitioner and found a small bag containing cocaine, a straw and a bus ticket. (R.
p. 232, lines 1-3; p. 237, line 11 — p. 238, 239, 240 lines 1-2). Officer Hall admitted that his
request to search was more of a statement. (R. p. 70, lines 2-5). Counsel for Petitioner

questioned Officer Hall:
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Q. That seems to me like this is consent military style. You told him, you don’t
mind if I search you real quick, it’s like you are going to do it anyway. And
maybe that’s what he’s thinking, yeah, I mind, but what choice do I have. Right?
You don’t think you had maybe some duty to ask him follow-up question or at
least get a yes from him?

A. Yes, in hindsight, I could have worded it better or made the question a little bit
more clear towards him.

(R. p. 72, lines 1-8). Officer Hall admitted that he and the other officer on scene were armed
with a pistol, a stun gun, pepper spray and a baton. (R. p. 68, lines 3-19). Officer Hall admitted
that Petitioner asked, “My pockets too?” (R. p. 72, lines 14-19).

Counsel for Petitioner argued:

If anything, he’s revoked his consent at that point. Even if he did consent in the

beginning, once they start going in his pockets, he’s protesting that and revoking

any consent that I don’t think he gave in the first place. I think it’s a submission

to authority and not a voluntary consent. The case I cite to is State v. Harris. In

that case, the police wanted to search a guy’s car, and said, we want to search

your car, and the guy said, that’s cool. And the court ruled that’s not a voluntary

consent. He said, that’s cool.
(R. p. 104, line 21 — p. 105, lines 1-5). The State admitted that the voluntariness of the consent
to search was a close call telling the trial judge, “He then asked for consent to search, pulls the
defendant out, and asks for his consent to search. Now, I have a duty to the Court. That is a
close call on the consent to search his person where the cocaine is found.” (R. p. 86, lines 4-7).
The State agreed that the search of Petitioner’s person was not a Terry frisk. (R. p. 86, line 9 —p.
87, lines 1-12).

During argument during the pre-trial suppression hearing the trial judge noted, “Now, I
will concede the video, I’ve watched it, and his behavior is sort of contradictory. He says, I
really don’t want to, but then his body language contradicts his words. Because then he

immediately turns around and puts his hands on the roof of the car and basically submits to his

person being searched. He said, I really don’t want to, but. It’s kind of what his body says.” (R.
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p. 94, lines 11-17). A begrudging submission is not consent. The search of Petitioner’s person

was unlawful as nonconsensual.

In State v. Harris, 277 S.C. 274, 276, 286 S.E.2d 137, 138 (1982), the case cited by
counsel for Petitioner, the South Carolina Supreme Court, finding the search nonconsensual,
wrote:

Consent is recognized as an exception to the general rule that searches conducted
without a warrant are unreasonable. State v. Peters, 271 S.C. 498, 248 S.E.2d 475
(1978). However, the State bears the burden of proving the voluntariness of
a consent to search from the totality of the surrounding circumstances. State v.
Wallace, 269 S.C. 547, 238 S.E.2d 675 (1977). Also, the determination of
voluntariness of consent is a question of fact for the trial judge. State v. Bailey,
S.C.,, 274 S.E.2d 913 (1981). The trial judge determined that in view of the
surrounding circumstances, “That's cool” did  not  constitute
a consent to search. We agree. “That's cool” as a response to a declaration that the
police officer wanted to search the vehicle at the complex was not a voluntary
consent.

As argued during the suppression hearing, Petitioner’s statement, after being asked if he minded
if the Officer searched him, that “he did mind, but . . .” is a stronger demonstration of non-
consent than the “that’s cool” statement found in Harris to be nonconsensual. (R. p. 106, line 19
—p. 107, lines 1-2).

In United States v. Robertson, 736 F.3d 677, 679-80 (4th Cir. 2013), the Fourth Circuit

discussed the difference between “a voluntary consent to a request versus a begrudging
submission to a command” finding that when Robertson walked toward the officer and raised his
hands, after being silent in response to the request to search, he was merely submitting to a
search rather than voluntarily consenting to the search. The Fourth Circuit wrote:

The Fourth Amendment protects against “unreasonable searches and seizures.”

U.S. Const. amend. IV. Searches without probable cause are presumptively

unreasonable, but if an individual consents to a search, probable cause is

unnecessary. See Schneckloth v. Bustamonte, 412 U.S. 218, 219, 93 S.Ct. 2041,
36 L.Ed.2d 854 (1973). We review for clear error a district court’s determination
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that a search is consensual under the Fourth Amendment. See United States v.
Wilson, 895 F.2d 168, 170 (4th Cir.1990). We apply a subjective test to analyze
whether consent was given, looking to the totality of the
circumstances. Wilson, 895 F.2d at 171-72. The government has the burden of
proving consent. See United States v. Mendenhall, 446 U.S. 544, 557, 100 S.Ct.
1870, 64 L.Ed.2d 497 (1980). Relevant factors include the officer's conduct, the
number of officers present, the time of the encounter, and characteristics of the
individual who was searched, such as age and education. Lattimore, 87 F.3d at
650. Whether the individual searched was informed of his right to decline the
search is a “highly relevant” factor. Wilson, 895 F.2d at 172.

Robertson, 736 F.3d at 679-80.

In the present case, Petitioner’s statement, after being asked if he minded if the Officer
searched him, that “he did mind, but . . .” was a stronger demonstration of non-consent than
Robertson’s silence. Petitioner’s action of placing his hands on the car demonstrated that he was
merely submitting to the search, as in Robertson, rather than voluntarily consenting to the search.
Viewing the relevant factors of proving consent, as discussed in Robertson, Petitioner was
stopped on the side of the road and was not free to leave. He was surrounded by two armed
uniformed officers and was not informed of his right to decline the search. Like the search in
Robertson, the search in the present case was nonconsensual. The evidence found on Petitioner’s
person pursuant to the unlawful search must be suppressed.

In affirming the conviction the Court of Appeals wrote:

We find evidence supports the trial court’s finding that Frasier consented to the

search of his person. See Wilson, 345 S.C. at 6, 545 S.E.2d at 829 (“This [c]ourt

does not re-evaluate the facts based on its own view of the preponderance of the

evidence but simply determines whether the trial [court’]s ruling is supported by

any evidence.”). Here, Frasier can be seen and heard in the video stating, “I do,

but” when the officer asked if he minded if he “checked” him and then he turned

around and placed his hands on top of the vehicle. When the officer began to

search his pockets, Frasier stated, “my pockets too?” but did not tell the officers to

stop or otherwise revoke his consent. Additionally, Officer Hall testified that even

though Frasier said he “mind[ed],” he then turned around and placed his hands on

the vehicle, which Officer Hall perceived as permission. Further, he stated Frasier

never said “stop” or “stop doing that.” Finally, the record contains no evidence
officers used or threatened the use of force to coerce Frasier to consent. The trial
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court found that according to the video, notwithstanding Frasier’s statements, “his
body language [wa]s clearly consensual” and he “very clearly, by his behavior, in
a noncoerced way, turn[ed] and put[ ] his hands on the vehicle and consent{ed]”
to the search. The trial court stated it could not speculate as to Frasier’s inner
thoughts but found he did not revoke his consent by stating “even my pockets
too?” because this was not an unequivocal act or statement revoking consent. We
find Frasier’s conduct depicted in the video as well as Officer Hall’s testimony
support a conclusion that, by Frasier’s words and conduct, he voluntarily
consented to the search and did not effectively withdraw that consent at any point
during the search. Accordingly, we find the trial court did not err by concluding
Frasier consented to the search, and we affirm its denial of his motion to suppress.

State v. Frasier, 431 S.C. 234, 847 S.E.2d 274, 283-84 (Ct. App. 2020). The Court of Appeals
erred. Viewing the totality of the circumstances, as discussed above, the record does not support

the trial judge’s finding that the consent to search was voluntary.
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CONCLUSION

Based on the above arguments this Court should reverse the trafficking conviction.

Kathrine H. Hudgins é

Appellate Defender
ATTORNEY FOR PETITIONER

This 7™ day of September, 2021.
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