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STATE OF SOUTH CAROLINA

COUNTY OF'DORCHESTER

State of South Carolina.

Appellant,

v.

Louie Weathers,

Respondent.

IN THE COURT OF COMMON PLEAS

FIRST JI]DICIAL CIRCUIT

C/A No. 2020-CP-18-

TicketNos.: 2A1924A1233408-10
Charges: DUAC I't, Open Container,

and Seatbelt Violation

NOTICE OF APPEAL
AND APPEAL

The State of South Carolina ("Apperllant") appeals the final Order issued by the

Honorable Victor G. Stephens, Dorchester County Magistrate, on June 3, 2020. The Clourt's

Order denied Appellant's request for reconsideration of the disn,issal of the above-referenced

charges brought against Louie Weathers ("Responden1") by Lance Corporal K.C. Davis of the

South Carolina Highway Patrol following his arrest on November 20,2019.

On January 29, 2020, the Court dismissed Respondent's charges of Driving with

Unlawful Alcohol Concentration ("DUAC"). Open Container, and Seatbelt violation after a

motion from Respondent's counsel. A review of the record revealed the basis fr:r the dismissal

',aas Appellant's untimely disclosure of evidence in response to Respondent's Rule 5i Brady

Motion. Specifically, the State's Response ra,as made twelve (12) days beyond the prescribed

period of thirty (30) days, pursuant to Rule 5(aX3) of the South Carolina Ruies of' Criminal

Procedure" Furthermore, the record confirms that Trooper Davis was unaware Respondent was

not in receipt of the State's Rule 5 Response within the thifiy-day time limit. Trooper Davis
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previously submitted the State's Rule 5 Response to the Solicitor's Office in December of 2019

pursuant to a new discovery distribution process intended to ease the burden on the courts and

defendants by mailing Rule 5 responses directly to the defense. Upon learning of the omission at

tlre January 29,2020 court proceeding, T'rooper Davis promptly provided the State's Rule 5

Response to Respondeut's counsel.

Therefore, Appellant asserts there rvas no basis for such a severe sanction in this matter

because:

(1) the delay was the result of a mistake, rather than an intentional act or bad faith;

(2) Respondent suffered no prejudice as a result of the delay; and

(3) even if the Court found Respondent stood to sufTer prejudice as a result of the delay, a more

appropriate remedy under the Rule -5 was available to the Court to address the concetn.

$ee SCRCTimP Rule 5(dX2); United States v. Hastings, 126 F.3d 310 (4th Cir.1997); and State

v. Wilkins, 310 S.C. 8i (Ct.App.1 992).

Based upon the foregoing, Appellant respectfully requests that this matter be scheduled

for oral argument before the Dorchester Court of Common Pleas, and that following such

argument, the decision of the Magistrate Court be overtumed and the case be remanded for a trial

on the merits of the originai charges.

ISTGNATURE LrNE TO FOLLOWI
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Respectfrrlly Submitted,

?nr*;W'"<u€-
Mark S. Moore, Lowcountry Prosecutor
South Carolina Bar No. 16669
South Carolina Deparhent of Public Safety
Office of General Counsel
597 Old Mount Holly Road, Suite 304
Goose Creek, SC 29445
(843) 953,6040
markmoore@scdps.gov
Attomey for the Appellant

rr.74
This { t' daY of June .2020
Goose Creek, South Carolina
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STATE OF SOUTH CAROLINA ) rN THtr COURT OF COMMON PLEAS
)

COIINTY OF DORCHESTER ) F'IRST JUDICIAI, CIRCUIT
)

State of South Carolina, )
) C/A No. 2020-CP-18-

Appellant, )
) ficket Nos.: 20192401233408-10

v.)
) CERTIFICATE OF SERVICE

Louie Weathers, )
)

Respondent. )
)

I do hereby certit/ that I provided a true and correct copy of the foregoing Notice of

Appeal and Appeal, via United States Mail. postage prepaid, and by emailing the same,

addressed to the Magistrate and counsel for the Respondent, on this 1'"1'-'o duy of .lune, 2020, as

ioliows:

The Honorable Victor G. Stephens
Dorchester County Magistrate Court
5200 E. .Tim Bilton Blvd.
St. George.5C29477
j stephens@dorchestercountysc. gov

.-Eerry Theos. Esq.
Theos Law Firm, LLC
11 State Street
Charleston, SC 29401
jerry@theoslaw.aom

Respectfully Submitted,

/h"Lgn w.{-,-
Mark S. Moore, Lowcountry Prosecutor
South Carolina BarNo. 16669
South Caroliqa Department of Public Safety
Office of General Counsel
597 Old Mount Holly Road, Suite 304
Goose Creek, SC 29445
(843) es3-6040
marlcnoore@scdps.gov
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

STATE OF SOUTH CAROLINA,

Appellant,

V.

LOUIE WEATHERS,

Respondent.

IN THE COURT OF COMMON PLEAS

FIRST JUDICIAL CIRCUIT

C/A No. 2020 -CP -18-00905

TicketNos.: 20192401233408-10
Charges: DUAC 1't, Open Container,

and Seatbelt Violation

APPELLANT'S BRIEF

The State of South Carolina, by and through the undersigned counsel, hereby submits this

brief in support of its appeal from an order of the Honorable Victor G. Stephens dismissing the

above-captioned case. Judge Stephens issued his denial of the State's motion for reconsideration

and final order of dismissal from the bench at the hearing on June 3,2020.

BACKGROUND

On November 20,2019, Lance Corporal K.C. Davis of the South Carolina Highway Patrol

("SCHP") arrested Louie Weathers ("Respondent") and charged him with Driving with an

Unlawful Alcohol Concentration, .10 but less than.16, 1't Offense; Open Container; and a Seatbelt

Violation. On December 9,2019, counsel for Respondent mailed a discovery request to L/Cpl.

Davis' Post headquarters in Walterboro, South Carolina. The case was scheduled for an initial

appearance bench trial on December 18,2019, nine days after the discovery request was mailed

on behalf of Respondent. At the time of the December hearing, LlCpl. Davis had not yet received

the discovery request and the parties mutually agreed to continue the matter for the officer's next
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hearing date of Jantary 29,2020. Counsel for Respondent emailed a copy of the discovery request

to L/Cpl. Davis on December 18, 2019 after the hearing.

During the period when Respondent's hearings were scheduled, the SCHP Post which

patrols Dorchester County was transitioning to a new means for providing discovery to criminal

defendants in the Dorchester County Magistrate Courts. Previously, discovery packets were left at

the Magistrate's Court in Dorchester for pick up by defendants because the SCHP Post that patrols

the area is based in Colleton County. In an effort to alleviate the Coutl's involvement in the

exchange of discovery, while also easing the burden on defendants of traveling out of county for

discovery, the First Circuit Solicitor's Office began collecting discovery packets in SCHP

magistrate-level cases and mailing the discovery packets to defendants. In December, shortly after

the hearing and receipt of the Respondent's discovery request, L/Cpl. Davis forwarded a discovery

packet to the First Circuit Solicitor's Office with the understanding that the Solicitor's Office

would be mailing the same to Respondent, pursuant to the new discovery process.

On January 29,2020, the parties reconvened for a bench trial. Before court began, LlCpl.

Davis learned that Respondent had not received the discovery packet from the Solicitor's Office.

She immediately copied the discovery materials at the courthouse for Respondent's counsel in an

attempt to remedy the oversight. Counsel for Respondent, having prepared a written motion to

dismiss the charge for failure to provide discovery within thirty (30) days, attempted to negotiate

the charges with LlCpL Davis but later decided to proceed with the motion when LlCpl. Davis

would not agree to a reduction in charges.l The written motion to dismiss was not presented to

I At the reconsideration hearing, counsel for the Respondent objected to the State referencing the attempt to negotiate
the charge in response to the Respondent's claims he was prejudiced by the delay. Though it was unclear what the
specific basis was for the objection, presumably the argument was that it was inadmissible under the South Carolina
Rules of Evidence, Rule 408. The State's position was that this was not being presented in a trial to prove liability or
guilt but rather in direct response to the Respondent's contention that he was prejudiced insofar as he could not assess

the case and advise his client, and it should not be excluded under Rule 408. The Cout sustained the objection and
refused to consider evidence of the negotiation in reaching its decision, which the State contends was an error of law.
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LlCpl. Davis prior to the court date, and the State is not aware of any effort by Respondent to give

notice of the motion, even though it had been prepared in advance. In argument on the motion to

dismiss to the Court, counsel for Respondent argued that receipt of discovery that day could not

cure the delay and that the law was clear: Respondent was entitled to a dismissal under the

circumstances. The Court granted the motion for dismissal.

In response to the Court's dismissal, the State filed a motion for reconsideration, which

was heard on June 3,2020. At the hearing, the State argued that the delay was an unintentional

oversight, due in part to the transition to a new discovery distribution process in Dorchester County

aimed at alleviating concerns by the Courts and to ease the burden on defendants of having to

travel out of county to collect discovery packets. Additionally, the State argued that there was no

prejudice to Respondent under the circumstances and that any potential for prejudice could have

been cured with less extreme sanctions. At the conclusion of the hearing, the Court denied the

State's motion and maintained the case was dismissed. The State inquired as to what finding of

prejudice the Court was relying on in making its decision, but received no response. Subsequently,

the State has filed this timely appeal.

DISMISSAL OF THE CASE WAS AN ABUSE OF THE COURT'S DISCRETION

Discovery in criminal cases in South Carolina is based primarily on two rules: the Brady2

disclosure rule and Rule 5 of the South Carolina Rules of Criminal Procedure (SCRCrimP).

The Brady disclosure rule is grounded in a defendant's fundamental right to a fair trial

mandated by the Due Process Clause of the Fifth and Fourteenth Amendments and requires the

prosecution to disclose evidence that is in its possession, favorable to the accused, and material to

guilt or punishment. United States v. Baglev, 473 U.S. 667 ,105 S.Ct. 3375, 87 L.Ed.2da81 (19S5);

2 Brady v. Maryland, 373 U.S. 33 (1963).
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United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976); Brady v. Maryland,

373 U.S. 83, 83 S.Ct. 1 r94,10 L.8d.2d215 (1963).

Rule 5 of the South Carolina Rules of Criminal Procedure outlines specific requirements

for disclosure in criminal cases in the South Carolina state courts. Relevant to this appeal,

SCRCTimP Rule 5(a)(3) states that the prosecution shall respond to the defendant's request for

disclosure no later than thirty (30) days after the request is made. Rule 5(d)(2) sets forth the

consequences of a failure to comply with a discovery request:

If at any time during the course of the proceedings it is brought to the attention of
the court that a party has failed to comply with this rule, the court may order such
party to permit the discovery or inspection, grant a continuance, or prohibit the
party from introducing evidence not disclosed, or it may enter such other order as

it deems just under the circumstances.

Despite the different underpinnings of Brady and Rule 5, each has the same goal of

ensuring adefendant's rightto afairtrial. See State v. Kennerly,331 S.C. 442(Ct.App. 1998).

Neither is designed "to displace the adversary system as the primary means by which truth is

uncovered, but [rather] to ensure that a miscarriage ofjustice does not occur." Id. quoting Bagley,

473 U.S. at675,105 S.Ct. 3375.

Discovery sanctions should be tailored appropriately to cure any prejudice resulting from

a party's noncompliance and to ensure a fair trial. George L. Blum, J .D ., Dismissal of Case Against

DeJbndants with Prejudice as Discovery Sanction Against State,10 A.L.R.7th Art. 6 (2016).

Ordinarily, a court considering a discovery violation will impose the least severe sanction that is

consistent with the purpose of the discovery rules. Id.

In United States v. Hastings,126F3d 310 (4th Cir. 1997), the Fourth Circuit Court of

Appeals determined that the trial court had abused its discretion for ordering the dismissal of a

case for the government's failure to follow a court order regarding discovery. In Hastings, the
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defendant faced charges offailing to file tax returns for several years. In response, the defendant

argued that he was selectively prosecuted because he was a Republican. The district court ordered

the government to provide discovery of specific documents regarding the selective prosecution,

which the government willfull), failed to do because it disagreed with the court's decision. The

Fourth Circuit Court of Appeals held that, while the district court could sanction the government

for its recalcitrance, dismissal of the case against the defendant was an extreme and inappropriate

sanction, and reinstated the case and remanded it to the trial court. In Hastings. the Fourth Circuit

Court of Appeals noted that, in determining a suitable and effective sanction for a discovery

violation, a court must:

(1) weigh the reasons for the government's delay and whether it acted intentionally or in

bad faith;

(2) the degree of prejudice, if any, suffered by the defendant; and

(3) whether any less severe sanction will remedy the prejudice and the wrongdoing of the

government.

See Id. rt317.

Likewise, South Carolina weighs similar factors in determining whether dismissal is an

appropriate sanction for a violation of Rule 5. In State v. Wilkins, 310 S.C. 81 (Ct.App.1992),the

South Carolina Court of Appeals found that the defendant was not entitled to a dismissal for failure

by the State to provide discovery in a timely fashion under Rule 5, when the defendant could not

show he was prejudiced by the delay. In Wilkins, the counsel for the defendant requested discovery

on August 25, 1989. Two days later, the co-defendant fled the jurisdiction. Having received no

discovery, counsel for the defendant filed a motion to compel on November 30, 1989. On February

l, 1990, the State provided the defendant with reports implicating the co-defendant in related
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criminal activity. The defense argued that the failure to provide the discovery in a timely fashion

hindered the defendant's ability to argue a mere-presence defense, as they would have had the

opportunity to interview the co-defendant had they known of his criminal history prior to his flight.

The Court rejected the defendant's argument, citing that the flight occurred before the thirty-day

window for disclosure under Rule 5, and that the defendant "was in no different position on the

date of disclosure than he would have been had the disclosure been timely made." Id. at 84.

In the matter before the Court, there is no reasonable basis for a dismissal under the law.

The failure to provide discovery was not intentional, rather an omission due to a transition for

discovery distribution in Dorchester County intended to benefit the courts and criminal defendants.

Unfortunately, the timing of this particular matter coincided with that period of transition, which

resulted in the delay. LlCpL Davis was unaware that the defendant had not received discovery

prior to court on January 29,2020. Immediately upon learning that the Respondent had not

received the discovery she had submitted to the Solicitor Office's, she provided counsel for

Respondent with a copy of the discovery packet.

Respondent has argued that he was prejudiced by the delay in discovery because he was

intending to try the case on January 29,2020, and the State's failure to provide discovery prior to

the trial constituted prejudice that could not be cured. However, this argument fails for several

reasons. If Respondent's counsel actually intended to try the case on January 2gth,hewould not

have waited until the day of the trial to notify the State that he had still not received discovery. To

the State's knowledge, counsel for Respondent did not make any effort after December 18, 2019,

to contact LlCpl. Davis about the lack of discovery or his motion to dismiss, even though his office

previously corresponded with LlCpL Davis by email. Instead, he waited until the day of the trial,

armed with a typed motion to dismiss, to raise his concern that he could not proceed in a bench
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trial. Additionally, it is the State's understanding that Respondent was out of state on the day of

the bench trial, further evidencing that counsel for Respondent had no intention of proceeding with

trial that day.

Counsel for Respondent could have made a request to continue the matter or compel

discovery prior to the hearing, if he was genuinely concemed about his client's right to a fair trial.

Clearly, the State would not have a basis to object under the circumstances and L/Cpl. Davis

actually argued in favor of that remedy at the first hearing. Moreover, since the proceeding set for

January 29,2020, was a bench trial, either party could have motioned to move it to a jury trial

docket, rather than proceed that day. Finally, while counsel for Respondent maintained to the Court

that the delay made it impossible for him to assess the case and advise his client, he attempted to

negotiate a reduced charge with L/Cpl. Davis before the hearing,3 and only presented the motion

to dismiss when LlCpl. Davis refused to reduce the charges.

CONCLUSION

There was no prejudice to Respondent due to the delay in disclosure of discovery. No one

would have expected or required Respondent to proceed with a bench trial in the absence of

discovery. The delay resulted from the State's efforts to transition to a better system of discovery,

and it was unknown to LlCpl. Davis that Respondent had not received discovery until she appeared

at the trial. She immediately sought to remedy it. Clearly, a continuance would have cured any

potential for prejudice to Respondent, and Respondent would have been in no different position

on the date of disclosure than he would have been had the disclosure been timely made.

Respondent should not benefit from a contrived scenario from which to argue his client was

3 See footnote l.
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prejudiced. The point of the discovery rules is to ensure a fair trial and to protect against a

miscarriage of justice. In the same vein, extreme and inappropriate sanctions which result in

improper dismissals also undermine our system ofjustice.

Wherefore, the State respectfully requests that the decision of the Magistrate be overturned

and that the case be remanded to the lower court for trial and for any such other relief as the Court

deems just and proper under the circumstances.

Respectfully Submitted,

Zr"JP b**
Mark S. Moore, Lowcountry Prosecutor
South Carolina Department of Public Safety
C)ffice of General Counsel
597 Old Mount Holly Road, Suite 304
Goose Creek, SC 29445
(843) es3-6040
markmoore@scdps.gov
Attorney for The State of South Carolina

/, fl"
This t Gi dar of J ulr . 2020
Goor. C.e.k. Sluth Carolina
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

State of South Carolina, 

Appellant, 

v. 

Louie Weathers, 

Respondent. 

IN THE COURT OF COMMON PLEAS 

FIRST JUDICIAL CIRCUIT 

 

Civil Action No. 20-CP-18-00905 

Ticket Nos.: 20192401233408-10 

Charges: DUAC 1st, Open Container, and  

Seatbelt Violation 

 

_____________________________________________________________________________ 

RESPONDENT’S BRIEF 

_______                ______________________________________________________________ 

This is an appeal by The State of South Carolina (“Appellant”) from the Final Order issued 

by the Honorable Victor G. Stephens, Dorchester County Magistrate, denying Appellant’s request 

for reconsideration of the dismissal of the above-referenced charges brought against Louie 

Weathers (“Respondent”) by Lance Corporal K.C. Davis of the South Carolina Highway Patrol, 

on November 20, 2019. Based upon the record contained within the filed Return of Appeal, and 

for the reasons set forth in detail below, the Final Order dismissing the above referenced charges 

against Respondent should be affirmed.  

PROCEDURAL BACKGROUND 

On November 20, 2019, South Carolina Highway Patrol Officer K.C. Davis arrested and 

jailed the Respondent on the charges of Driving with an Unlawful Alcohol Concentration, Open 

Container, and a Seat Belt Violation. Respondent’s initial court date was scheduled for December 

18, 2019. On December 9, 2019, undersigned counsel filed a notice of appearance and served 

Trooper K.C. Davis with Respondent’s Request and Motion for Production (pursuant to Brady v 
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Maryland) and his General Request for Discovery and Production via U.S. Mail to Trooper Davis’ 

headquarters, located at 100 Mable T. Willis Blvd., Walterboro, S.C. 29488 (See Magistrate’s 

Filed Return of Appeal at pg. 14). Despite being properly served with Respondent’s discovery 

requests, Trooper Davis appeared at the initial Court hearing on December 18, 2019, without 

having provided any responses to said discovery requests. In fact, Trooper Davis denied ever being 

served with a copy of Respondent’s discovery motions. Therefore, in an effort to accommodate 

and permit additional time for Trooper Davis and the State to comply and respond to Respondent’s 

discovery requests, counsel and Trooper Davis agreed to continue the trial date to the next available 

term of Court on January 29, 2020.  That very same day, as an additional gesture of good faith and 

civility, counsel prepared an e-mail to Trooper Davis on December 18, 2020, attaching copies of 

Respondent’s previously served Request and Motion for Production (pursuant to Brady v 

Maryland) and his General Request for Discovery and Production. Trooper Davis acknowledged 

and confirmed receipt of Respondent’s e-mail attaching the discovery motions. (See Magistrate’s 

Filed Return of Appeal at pgs.19-20).   

As the records reflects, Respondent, with counsel, appeared before the Honorable Victor 

Stephens on January 29, 2020 for the trial of this case. In spite of receiving Respondent’s discovery 

requests on December 18, 2019, from that date through the date of the trial, which was set by 

mutual agreement, Appellant received nothing. As such, in that Appellant had still not responded 

or complied with Respondent’s discovery requests and disclosures, as required per Rule 5(a)(3) of 

the South Carolina Rules of Criminal Procedure (SCRCP), and given Appellant’s desire to proceed 

forward with the trial as scheduled, Respondent moved to dismiss the charges. Following lengthy 
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oral arguments addressing in detail the actual prejudice suffered by Respondent due to the 

Appellant’s blatant noncompliance, the trial court granted Respondent’s Motion to Dismiss.1  

On February 4, 2020, Appellant filed a Motion for Reconsideration. On June 3, 2020, 

wherein Respondent’s counsel again addressed in specific detail the detrimental and prejudicial 

effect of Appellant’s failure to comply with the pre-trial disclosure requirements afforded to him 

and mandated by the South Carolina Rules of Criminal Procedure, the Honorable Victor Stephens 

denied Appellant’s Motion for Reconsideration. The instant appeal was filed by the Appellant on 

June 10, 2020.   

STANDARD OF REVIEW 

In a criminal appeal from the municipal court, the circuit court does not review the matter 

de novo; rather, the court reviews the case for preserved errors raised by appropriate exception. 

Town of Mt. Pleasant vs. Roberts, 713 S.E.2d 278 (2011); see also S.C. Code Ann. § 14–25–105 

(Supp.2010) (“There shall be no trial de novo on any appeal from a municipal court.”). As such, 

“[i]n criminal appeals from the municipal court, the circuit court is bound by the municipal court's 

findings of fact if there is any evidence in the record which reasonably supports them. See City of 

Greer v. Humble 742 S.E.2d 15 (S.C. Ct. App. 2013). On review, the appellate court is limited to 

determining whether the trial judge abused his discretion. State v. Garris, 394 S.C. 336, 344, 714 

S.E.2d 888, 893 (Ct. App. 2011) (citations omitted).   

 

 

 
1 Counsel for Appellant asserts that a request and/or motion for continuance was an available recourse. However, a 

motion and/or request for a continuance was in fact not made by Trooper Davis.  (See Transcript of Hearing, attached).  
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DISMISSAL OF THE CASE WAS NOT AN ABUSE OF DISCRETION 

  

 The standard of review governing this Court’s decision is determining whether there was 

an abuse of discretion by the trial court. As recently defined by the South Carolina Court of 

Appeals, “an abuse of discretion occurs when the court's decision is unsupported by the evidence 

or controlled by an error of law.” City of Greer v. Humble 742 S.E.2d 15 (S.C. Ct. App. 2013).  

 In this matter, Appellant does not contend that a dismissal for violation of pre-trial 

disclosure requirements mandated by Rule 5 of the South Carolina Rules of Criminal Procedure 

and Brady v. Maryland, 373 U.S. 83 (1963) is an error of law.  Further, Appellant does not contend 

that there is no evidence supporting the trial court’s finding that a pre-trial disclosure violation 

occurred. Rather, as supposed grounds for appeal, Appellant asserts that reversal is warranted 

because dismissal was too severe a sanction and that a more appropriate remedy under Rule 5 was 

available for the trial court. Appellant further argues that Respondent suffered no prejudice. (See 

Appellant’s Notice of Appeal at pg. 2) This argument (that although the trial court had authority 

to dismiss, but should not have) falls woefully short of satisfying the abuse of discretion standard, 

thereby rendering the instant appeal baseless.  

As reflected in the record contained within the filed Return of Appeal, the evidence wholly 

supported the trial court’s dismissal for Appellant’s failure to comply with the requirements set 

forth in Rule 5 of South Carolina Rules of Criminal Procedure. The dismissal of Respondent’s 

charges was not only entirely appropriate, but completely within the discretion of the trial court 

and confines of the law, pursuant to the plain language of Rule 5(d)(2)(4), which provides in 

pertinent part:  

[I]f at any time during the course of the proceedings it is brought to the attention of 

the court that a party has failed to comply with this rule, the court may order such 

party to permit the discovery or inspection, grant a continuance, or prohibit the 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jul 17 2:29 P

M
 - D

O
R

C
H

E
S

T
E

R
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
1800905

92



5 
 

party from introducing evidence not disclosed, or it may enter such other order as 

it deems just under the circumstances.  

 

S.C. Crim. Rule 5(d)(2)(4) (Emphasis added).  

Our trial Courts regularly dismiss Driving Under the Influence (DUI) cases wherein the 

prosecution fails to produce video recordings of the arrest incident site, and our appellate courts 

have routinely affirmed said dismissals. See State v. Taylor 411 S.C. 294, 301 (Ct. App. 

2014)(holding dismissal of DUI charge is an appropriate remedy if the offer fails to produce video 

recording from incident site); see also State v. Branham, 708 S.E.2d 806 (Ct. App. 2011); City of 

Rock Hill v. Suchenski 646 S.E.2d 879 (2007) These dismissals are based upon the prosecution’s 

failure to comply with S.C. Code § 56-5-2953, which is a violation of SCRCP Rule 5. What 

transpired in this case is analogous; namely, that Appellant failed to comply with the 

aforementioned discovery motions and, in doing so, failed to provide the incident site videos as 

well as any and all other discovery materials. The mandates regarding discovery and disclosures 

by the State per Rule 5 (SCRCP) exist for a reason, to ensure that each and every Defendant is 

afforded his due process and procedural rights, in order to properly prepare for and engage in a 

trial. Appellant’s knowing failure to comply with these mandates deprived the Respondent of his 

rights and consequently put him in a position that he could not fairly proceed with the trial of the 

case. 

 As confirmed by the attached transcripts, the record is abundantly clear that Respondent’s 

counsel set forth in detail the extreme prejudice suffered by the Respondent due to Appellant’s 

noncompliance with the pre-trial disclosure requirements mandated by law. The trial court was 

presented with irrefutable evidence that nothing was produced by Appellant from the Respondent’s 

arrest on November 20, 2019, through the mutually agreed upon trial date of January 29, 2020. No 

Brady Materials. No incident site video. No breathalyzer video. No Record of Arrests and 
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Prosecutions (RAP Sheet). No incident reports. No booking reports. Put simply, there had been 

absolutely no response to the Respondent’s Discovery Motions, despite Trooper Davis 

acknowledging receipt of the discovery requests over 42 days prior to the agreed upon trial date.  

The trial court considered the Appellant’s noncompliance, and considered the fact that Appellant 

had not provided any potentially exculpatory or incriminating evidence, as mandated by Rule 5 

and the applicable case law.  The trial court considered and determined that Appellant’s failure to 

fully apprise Respondent of the State’s allegations and evidence relied upon in the prosecution and 

trial of the case would cause obvious and clear prejudice to his case. (See transcript, attached as 

Ex. A) As such, a dismissal of the charges was not only warranted, but entirely within the Court’s 

discretion and authority under the law.  

 On a motion to reconsider, and now as part of this appeal, Appellant asserts that pre-trial 

negotiations between Trooper Davis and counsel for Respondent provide additional evidence that 

Respondent was not prejudiced by the Brady and Rule 5 disclosure violations. Notwithstanding 

that pre-trial negotiations are irrelevant, inadmissible, and inappropriately raised by Appellant, 

Trooper Davis rejected any and all overtures for a pre-trial resolution, knowing and understanding 

full well that Respondent would proceed with his motion to dismiss. Trooper Davis choose instead 

to proceed with the bench trial as scheduled, while failing to comply with pre-trial disclosure 

requirements. This conduct only serves to provide additional evidence of prejudice against 

Respondent, as he was consequently put in a position that he had no other alternative but to proceed 

with the bench trial, as demanded by Trooper Davis.   

 Appellant’s knowing failure to comply with these mandates and disclosure obligations of 

Brady and SCRCP 5 deprived the Respondent of his rights, and placed him in the highly prejudicial 

position of being put to the task of moving forward with the bench trial without the possibility of 
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a fair trial. For Appellant to assert on appeal that reversal is warranted because Respondent was 

not prejudiced, or that dismissal was too severe a sanction, or that a more appropriate remedy under 

Rule 5 was available for the trial court,2  not only contradicts the ample evidence contained in the 

record, but moreover falls woefully short of establishing that the trial court committed an error of 

law or an abuse of discretion.  

CONCLUSION 

 Based upon the foregoing, because the trial court’s decision was completely within the 

confines of the law and supported by ample evidence in the record, and that Appellant has failed 

to establish that there was an error of law or that the trial court abused its discretion, the order of 

the Honorable Victor G. Stephens must be affirmed.  

 

                                                                   

 

                                                                       /s/ John H. Guerry   

Jerry N. Theos, Esq.; SC Bar # 5518 

John Guerry, Esq. SC Bar # 101210 

Theos Law Firm, LLC 

11 State Street  

Charleston, SC 29401 

john@theoslaw.com 

  (843) 577-7046 

FAX (843)-203-4985 

                                                                       ATTORNEYS FOR THE DEFENDANT  

 

 

July 17, 2020 

Charleston, SC  

 

 
2 Despite counsel for Appellant’s assertion that a request and/or motion for continuance was an appropriate remedy, 

a motion and/or request for a continuance was in fact never made by Trooper Davis.  (See Transcript of Hearing, 

attached).  
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STATE OF SOUTH CAROLINA  )

   ) IN THE COURT OF

COUNTY OF DORCHESTER     )  COMMON PLEAS

THE STATE,        )

Plaintiff,       )

Vs   ) CASE NO. 2020-CP-18-00905

LOUIE C. WEATHERS, )

Defendant        )

  JULY 20, 2020

 (VIA WEBEX)

HONORABLE DIANE S. GOODSTEIN, JUDGE

A P P E A R A N C E S:

BY:  MARK S. MOORE, ESQUIRE 

Attorney for the Plaintiff

BY:  JOHN H. GUERRY, ESQUIRE 

Attorney for the Defendant   

KATHERINE A. SPIRES

REGISTERED PROFESSIONAL REPORTER
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THE COURT:  Looks like everybody's here.  All right.  

Let me tell you what I have reviewed.  I have reviewed 

briefs submitted by each side and I have looked at the 

return.  So, on behalf of the State?  I'm listening. 

MR. MOORE:  All right.  Thank you, Your Honor.  We 

believe that the magistrate was incorrect in ruling for 

a dismissal.  Obviously, Rule 5 and Brady are intended 

to insure the Defendant has the right to a fair trial.  

In this case, we believe the Court should have 

weighed and failed to weigh the reasons for the delay 

and whether they were intentional or in bad faith, the 

degree of prejudice that would have been suffered by the 

Defendant, if any, and whether or not a less severe 

sanction would have remedied the prejudice or 

wrongdoing.  

From the State's position, we don't believe there 

was any intent or bad faith in the delay.  Essentially, 

what happened was, they had an initial hearing scheduled 

on December 18th.  They had sent discovery to the Post 

back on December 9th.  They were mountain deep into that 

discovery request when the hearing was set, so they 

decided to come back and continue the hearing for 

another date.  

In between would have been the violation where it 

would have lapsed over the 30 days.  And nobody is 
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disputing the State made a mistake and this fell through 

the cracks and didn't get there in time.  The trooper 

didn't know that -- 

THE COURT:  Yeah, I think there was a slip between 

the lip and the cup is of at least the position of the 

State because Solicitor's Office had taken over the task 

of transmitting discovery to counsel; is that right?  

And this was the beginning of that process?  

MR. MOORE:  They were moving towards that.  You 

know, in looking back at the record, it looks like the 

trooper had sent it to her supervisor not directly to 

the Solicitor's Office, but they don't have a 

post-headquarters in Dorchester County.  So instead of 

having everybody go out to Walterboro, they were trying 

to find another way of doing it.  And, unfortunately, 

this was during that period of transition.  

Irrespective of what the reasons for the delay were, 

we concede there was a delay.  But, again, you know, our 

position was that this was a bench trial, that this 

could easily have been continued, that we could -- if 

there had been notice to us that he had not received the 

discovery before that, maybe that could have been cured 

or the case could have been continued before he came all 

the way out.  But it came out with the typed written 

motion to dismiss instead of emailing the trooper which 

98



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4

they had emailed her the discovery on the 18th already.  

Or just calling or letting somebody know that they still 

hadn't gotten it.  And so then they came in, asked to, 

you know, whether they could get this deal on it.  When 

they didn't, they filed the motion and the Court went 

with that motion.  

And we just, again, you know, not arguing that we 

were wrong in the delay, simply stating that this was a 

little bit beyond the pale as a dismissal goes.  Because 

there simply wouldn't have been any prejudice to the 

Defendant in this case.  We could have had it set it for 

another date.  If he had even been jammed up into a 

position where everybody was arguing he had to go 

forward, he could have requested a jury trial.  

So, you know, from our standpoint, again, we're just 

-- our concern is that the dismissal was harsh under 

those circumstances.  A continuance could just as easily 

have remedied the prejudice if there had been any at 

that point.  And, again, this has kind of been framed in 

a way where they were there to go to trial that day.  

But, again, in a bench trial situation, they could have 

made that request and that would not have gone forward.

If they were serious about trying the case that day, 

somebody would have thought would have called and said 

we don't have the discovery yet and you're past the 30 
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days.  It's January and we're past that point.  And we 

just never got any indication of that.  

The first thing we -- and I'm speaking for the 

trooper, I wasn't involved at that point.  But the first 

time the trooper realized prior to that January 29th 

hearing was at the hearing itself that they had not 

gotten that discovery.

THE COURT:  Got it.  All right.  Yes, sir, the rest 

of the story. 

MR. GUERRY:  Yes, thank you, Judge.  We are here to 

determine whether it was an abuse of discretion which 

requires an error of law or whether or not there was any 

evidence.  There was no evidence for the trial judge to 

support his decision.  

The State has conceded that there's no error of law 

to dismiss a case for a Rule 5 violation.  So, there's 

no question there's no error of law here.  There's also 

no question that there was plenty of evidence for Judge 

Stephens to support his decision of a dismissal.  There 

was a Rule 5 violation.  She -- we had a mutually agreed 

upon trial date.  We were serious about trying the case, 

Judge, if -- and it's our position that, yes, there were 

pretrial discussions with the trooper which we believe 

are irrelevant and inadmissible to this position.  But 

it only supports our position that we -- she was dead 
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set, she disregarded, objected, denied any kind of 

pretrial resolution.  She decided to move forward with 

the trial date, so we were left with no choice but to 

proceed through.  

Now, it's not our job to request a continuance.  If 

the trooper wanted to request one, she could have.  She 

did not.  The record confirms she made no continuance 

request.  We were therefore left with two options to be 

it a proper advocate for the client, we can move to 

dismiss because we have had a clear Brady violation.  Or 

we can move in limine to have the stuff -- to have it 

deemed inadmissible and then the judge would have then 

said, not guilty.  There's nothing to prosecute.  

So to clearly, it's on the trooper here for not only 

the Rule 5 violation which that they conceded to.  She 

decides to move forward with the bench trial, so here we 

are.  Here we are.  So to not have discovery, video, any 

kind of evidence to support the case is obvious 

prejudicial -- it's obviously prejudicial to the client.

THE COURT:  Well, let me ask you this question.  If 

the State had not agreed with the Defense to a 

continuance on the 18th of December, wouldn't you have 

had to go the trial on that date without any discovery?  

MR. GUERRY:  Judge -- okay.  So, first of all, the 

December 18th, we requested the continuance, not the 
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trooper.  She had not -- she was not in violation at 

that point of any Rule 5 because 30 days had not passed.  

We just filed the appearance a week before. 

THE COURT:  I know.  But if the Court -- on that 

occasion, if the Court had denied the continuance, you 

would have been put in a position of trying the case; 

correct?  

MR. GUERRY:  We would have.  That's correct. 

THE COURT:  Okay.  Without any discovery?  

MR. GUERRY:  Right.  

THE COURT:  Okay.  All right. 

MR. GUERRY:  But we didn't have to -- we both before 

we entered the courtroom, Judge, the trooper and I both 

agreed at that time --

THE COURT:  I know.  I mean, I understand that there 

was certainly cooperation on both sides. 

MR. GUERRY:  Right.  And we wouldn't have had any 

grounds at that point to move for a dismissal.  Because, 

you know, the judge -- the trooper still had time to get 

us what she needed.  And we were working with her at 

that point and we both agreed let's have a date to try 

this thing. 

THE COURT:  Right. 

MR. GUERRY:  You know, Judge, we rely on our brief 

and we rely on the transcript and what's before Judge 
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Stephens.  We don't think there's an abuse of 

discretion.  There's a -- concede there's no error of 

law.  The evidence supports a dismissal and we standby 

that.  

THE COURT:  Okay.   

MR. MOORE:  Your Honor, may I respond to that?  

THE COURT:  Sure.  

MR. MOORE:  Just real quickly.  First of all, we 

don't disagree that under Rule 5 that the judge has a 

catchall that allows him to basically rule anything that 

he deems appropriate.  But the case law and I point to 

that Hastings case that I've submitted too and also the 

Wilkins case support that you -- in order to have a 

dismissal, you must show that there was prejudice, 

actual prejudice, you know, that it couldn't have been 

cured in a less drastic fashion.  

Additionally, we -- I would dispute this issue of 

the trooper pushing to go forward with the trial that 

day.  They went into the courtroom, it's -- you got the 

transcript and it picks up once the hearing starts.  But 

prior to the hearing on the audio, the trooper says that 

the Defendant has a motion and she's got three wrecks to 

go to in Dorchester County, so they need to have this 

motion heard before she can leave and so they go forward 

with the motion.  This was a motion hearing.  I don't 
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think she was intending to go forward with a bench trial 

and I don't think it would have been reasonable for 

anybody to expect them to go forward under those 

circumstances. 

THE COURT:  Did the State have any notice of the 

motion prior to the hearing?  

MR. MOORE:  No, Your Honor.  If we had known they 

were making a motion to dismiss, we would have known 

they didn't have the discovery.  

THE COURT:  Right.  Okay.  And, Mr. Guerry, is there 

any evidence that this was willfulness on behalf of the 

State?  This prosecutorial misconduct, if you will. 

MR. GUERRY:  Well, she concede -- she confirmed 

receipt of the discovery and over 42 days before the 

trial date.  

THE COURT:  Yes.  But is there any evidence or does 

the Defense maintain that there was prosecutorial 

misconduct?  Any sort of willful and intentional conduct 

on behalf of the State?

MR. GUERRY:  Judge, I don't know the intent behind 

the mistake.  I don't know if it's our job to present 

any willful misconduct.  If the State has presented that 

there is none, we disagree.  We don't see why the 

officer shouldn't be compelled to comply with the rules 

like we all are.  I mean, we're proceeding through to a 
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bench trial.  I don't understand the State's position 

that it's not our intent to go forward.  We have to be 

prepared on the trial date to move forward.  

THE COURT:  Well, there could have been a motion to 

compel, but there wasn't a motion to compel.  It was 

filed as a motion to dismiss. 

MR. GUERRY:  Right.  Because we haven't -- that's 

the -- I'm fully entitled to do that.  And based on what 

we were -- 

THE COURT:  No question about that.  Is there -- 

should the Defense have served that motion on the State 

prior to the hearing?  

MR. GUERRY:  You know, I don't think we're required 

to.  But if there is a rule that says otherwise, I will 

concede to it.  But I don't think we're required to. 

THE COURT:  Got it.  All right.  Anything further 

from anyone?  

MR. MOORE:  No, Your Honor. 

MR. GUERRY:  No, Your Honor. 

THE COURT:  All right.  Thank you very much.  Let me 

just say that I'm going to send this case back for 

trial.  I do think that -- that it is an abuse of 

discretion.  I am going to reverse it for the following 

reasons:  

I do not believe that there was any demonstrated 
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prejudice.  That a motion to dismiss is an extraordinary 

remedy and the case law bears that out.  

I am concerned that -- that there was a couple of 

things.  That there wasn't notice to the State with 

regards to the motion to dismiss because that would have 

elucidated the fact that apparently this -- there 

doesn't appear to me to be any evidence of any type of 

willful conduct on behalf of the State.  It appears that 

-- and I say that on the basis of the initial 

cooperation to continue the trial to allow for discovery 

and to accept the sending of an email to -- with regards 

to the discovery request.  And both sides were there for 

a trial.  And both sides conceded that it was 

appropriate to have a continuance.  That shows certainly 

cooperation on behalf of the State.  

If the motion to dismiss had been sent, it would 

have certainly given the State notice of the position of 

the Defense and would have given the State notice that 

in fact the discovery hadn't been sent.  

There was no motion to compel.  And -- which 

typically occurs prior to a motion to dismiss.  There 

was no motion to compel filed.  

It would have been a simple matter for the Court to 

grant a limited continuance to allow for the discovery 

to have occurred.  Certainly, the documentation it 
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appears presented to the Court was that there was a 

process that was being put in place to allow for 

troopers to have some assistance from the Solicitor's 

Office or from others to turn over the discovery.  And 

it does not appear that there was anything ongoing other 

than a procedure that was put in place and quite 

frankly, a falling through the cracks.

If there had been communication, even so much as 

service of the motion to dismiss, certainly would have 

been a situation, if not remedied, certainly there would 

be some indication of some willfulness on behalf of the 

State.  

Obviously, the dismissal of an action is an 

extraordinary remedy, and, Mr. Guerry, you've pointed 

out that you could have -- the Court could have excluded 

the evidence which wasn't provided.  That would have 

been a remedy.  The Court could have ordered attorney's 

fees to be paid.  There were many other remedies, 

sanctions, if you will, that were bypassed and the 

Court, if you will, went to the most extreme remedy and 

that of course is the motion to dismiss.  

So having considered all of these matters, I find 

that absolutely the Defendant is entitled to discovery.  

And I find there was no evidence of any willful conduct 

on behalf of the prosecution nor was there evidence of 
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prejudice on behalf of the Defense.  Particularly with 

the Defense with the first trial date, the Defense would 

have had to go forward without any discovery.  Because 

the motion had not been made timely prior to the first 

time set for trial.  

So considering all of these matters and considering 

the fact that the Court did not entertain any lesser 

action other than a dismissal, could have been a 

continuance, there could have been an exclusion of 

evidence, and the Court -- could have been granted 

attorney's fees for Defense counsel's trouble to come 

all the way to St. George for a trial.  There are many 

other sanctions that could have been considered that 

were not considered.  And the most extreme sanction was 

the one adopted by the Court.  And under these 

circumstances, I do believe there was an abuse of 

discretion and an error of the law.  

And if you would draft me an order, please, sir.  

Mr. Moore?  

MR. MOORE:  Yes, ma'am.  Yes, Your Honor.  

THE COURT:  All right.  Noting the Defense's 

exception thereto.  And thank you so much. 

- - -END OF REQUESTED TRANSCRIPT OF RECORD- - -
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STATE OF SOUTH CAROLINA  )  IN THE COURT OF COMMON PLEAS 

     )   

COUNTY OF DORCHESTER )  FIRST JUDICIAL CIRCUIT   

     )        

STATE OF SOUTH CAROLINA, )   

     )  C/A No. 2020-CP-18-00905 

   Appellant, )     

     )  Ticket Nos.: 20192401233408-10 

v.     )  Charges:  DUAC 1st, Open Container,  

     )    and Seatbelt Violation 

LOUIE WEATHERS,   ) 

     ) 

Respondent. ) 

______________________________) 

 

 

ORDER 

 

 

STATEMENT OF THE CASE 

 

This matter came before the Court on July 20, 2020 as a criminal appeal filed by the State 

of South Carolina (“Appellant”) related to an order issued by the Dorchester County Magistrate 

denying Appellant's motion for reconsideration. The Magistrate granted an earlier motion in favor 

of Louie Weathers (“Respondent”) based upon a violation of Rule 5 of the South Carolina Rules 

of Criminal Procedure (“SCRCrimP”). Specifically, the Magistrate found Appellant failed to 

provide discovery to Respondent in a timely manner, pursuant to Rule 5(a)(3), SCRCrimP. Due to 

extraordinary circumstances relating to the COVID-19 pandemic, the hearing was conducted via 

Webex. Both parties were represented by counsel.  

Prior to the hearing, the Court reviewed the Magistrate’s Return of Appeal and 

accompanying records; briefs submitted by Appellant and Respondent; and the transcripts of 

hearings conducted on January 29, 2020, and June 3, 2020.  The transcripts were provided as 

exhibits to Respondent's brief. Having thoroughly considered these matters and arguments of 

counsel, the Court makes the following findings of fact and conclusions of law: 
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FINDINGS OF FACT 

On November 20, 2019, Lance Corporal K.C. Davis of the South Carolina Highway Patrol 

("SCHP") arrested Respondent and charged him with Driving with an Unlawful Alcohol 

Concentration, .10 but less than .16, 1st Offense; Open Container; and a Seatbelt Violation. On 

December 9, 2019, counsel for Respondent mailed a discovery request to L/Cpl. Davis' Post 

headquarters in Walterboro, South Carolina. The case was scheduled for an initial appearance 

bench trial on December 18, 2019, nine days after the discovery request was mailed on behalf of 

Respondent. At the time of the December hearing, L/Cpl. Davis had not yet received the discovery 

request. Rather than proceed with the bench trial, the parties mutually agreed to continue the matter 

for the officer's next hearing date of January 29, 2020. Counsel for Respondent emailed a copy of 

the discovery request to L/Cpl. Davis on December 18, 2019, after the hearing.  

The parties reconvened on January 29, 2020, at which time Respondent was still awaiting 

a response to his discovery request. Appellant concedes it was in violation of the 30-day time limit 

set forth in SCRCrimP Rule 5(a)(3), but L/Cpl. Davis had submitted a discovery response in 

December after the hearing and was unaware Respondent had not received discovery prior to the 

January 29, 2020 hearing. During this time, Appellant was in the process of changing its procedure 

for accommodating defense discovery requests. Since the SCHP Post patrolling Dorchester County 

is based outside of the county, troopers had been leaving discovery response packets at the 

magistrate courts in Dorchester so defendants would not have to travel to Walterboro to pick up 

discovery. Based on concerns by the courts, and to accommodate defendants, the Post was working 

with the First Circuit Solicitor’s Office to coordinate dissemination of discovery responses to 

defendants directly. This transition was ongoing at the time of the Respondent’s hearings and this 

particular request had unintentionally slipped through the cracks. The Trooper provided the 
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discovery response at the January 29, 2020, hearing upon learning of the lapse. Respondent 

brought a previously prepared motion to dismiss before the Magistrate, though neither the lack of 

a discovery response after the 30-day window nor the intent to make the motion to dismiss was 

communicated to Appellant in advance of the January 29, 2020 hearing. 

The Magistrate heard arguments on the motion to dismiss at the January 29, 2020 hearing 

and ordered dismissal of the case based on a violation of SCRCRimP Rule 5. Appellant filed a 

motion for reconsideration, which was heard and denied on June 3, 2020. Appellant then filed this 

timely appeal. The Appellant argued the Magistrate Court abused its discretion in granting 

dismissal of the case, since the delay was unintentional, there was no evidence the delay had 

prejudiced the Respondent’s right to a fair trial, and the Magistrate could have imposed less severe 

sanctions to remedy any prejudice if it did exist. The Respondent countered that the record 

demonstrated the Respondent’s right to a fair trial had been prejudiced by the delay, the subsequent 

provision of discovery could not cure the delay, and that dismissal granted by the Magistrate was 

appropriate under the circumstances and did not constitute an abuse of discretion. 

 STANDARD OF REVIEW 

In criminal appeals from magistrate court, the circuit court does not conduct a de novo 

review, but instead reviews for preserved error raised to it by appropriate exception. S.C.Code 

Ann. § 18–3–70; State v. Henderson, 347 S.C. 455, 457, 556 S.E.2d 691, 692 (Ct.App.2001), cert. 

denied (March 22, 2002). In criminal cases, the appellate court sits to review errors of law only 

and is bound by the trial court's factual findings unless they are clearly erroneous. State v. Wilson, 

345 S.C. 1, 5–6, 545 S.E.2d 827, 829 (2001). Thus, on review, the appellate court is limited to 

determining whether the trial judge abused his discretion. Id. An abuse of discretion occurs when 
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the court's decision is unsupported by the evidence or controlled by an error of law. State v. Garrett, 

350 S.C. 613, 619, 567 S.E.2d 523, 526 (Ct.App.2002). 

CONCLUSIONS OF LAW 

In determining a suitable and effective sanction for a discovery violation, the Court must 

weigh: (1) the reasons for the government’s delay and whether it acted intentionally or in bad faith; 

(2) the degree of prejudice, if any, suffered by the defendant; and (3) whether any less severe 

sanction will remedy the prejudice and the wrongdoing by the government. See United States v. 

Hastings, 126 F.3d 310, 317 (4th Cir. 1997). South Carolina weighs similar factors in determining 

whether a dismissal is an appropriate sanction for a violation of SCRCrimP Rule 5. See State v. 

Wilkins, 310 S.C. 81, 425 S.E.2d 68 (Ct.App.1992). 

The Court finds the delay in delivering discovery pursuant to SCRCrimP Rule 5 by 

Appellant was unintentional and there is no evidence in the record of willful misconduct by 

Appellant. Appellant agreed to continue the matter at the December hearing, even though 

Respondent made its discovery request only nine (9) days prior. Appellant was attempting to 

change its procedure for providing discovery responses to address concerns by the magistrate 

courts and defendants when the delay occurred. Respondent did not communicate the lapse after 

the Appellant’s 30-day window for response to the discovery request had passed, or Respondent’s 

intent to make a motion to dismiss, prior to the hearing on January 29, 2020. Had Respondent done 

so, Appellant may have been able to remedy the lapse in advance of the hearing. Additionally, the 

Court finds there is no evidence in the record to support a finding the delay by the Appellant in 

providing a response to discovery prejudiced Respondent’s right to a fair trial. Had there been 

prejudice to the Respondent due to the delay, the Magistrate had several less severe sanctions 

available under the circumstances, including a continuance of the case, which would have ensured 
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a fair trial for the Respondent. The Court notes the diligent representation made by Respondent’s 

counsel in arguing for affirmation of the Magistrate’s dismissal and Respondent's objection to the 

above-referenced findings. 

In light of these findings, the Court finds the Magistrate’s dismissal of the case was an error 

of law and an abuse of discretion.  

ORDER 

THEREFORE, IT IS HEREBY ORDERED the denial of Appellant's motion for 

reconsideration and dismissal of the case is REVERSED and REMANDED to the Magistrate 

Court for a trial on the merits.  

IT IS SO ORDERED. 

      ____________________________________ 

      The Honorable Diane Schafer Goodstein, 

       Circuit Court Judge 

       

 

This _______day of July, 2020 

St. George, South Carolina 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

State of South Carolina, 

Appellant, 

v. 

Louie Weathers, 

Respondent. 

IN THE COURT OF COMMON PLEAS 

FIRST JUDICIAL CIRCUIT 

 

Civil Action No. 20-CP-18-00905 

Ticket Nos.: 20192401233408-10 

Charges: DUAC 1st, Open Container, and  

Seatbelt Violation 

 

____________________________________________________________________________ 

RESPONDENT’S OBJECTIONS TO APPELLANT’S PROPOSED ORDER 

____________________________________________________________________________ 

The Respondent, by and through the undersigned Counsel, objects to the Proposed Order 

and moves this Court to alter or amend the written Order.  See Rule 59(e), SCRCP.  Specifically, 

the Trial Court properly granted Respondent’s Motion to Dismiss based on the prejudice created 

by the State’s failure to timely disclose critical evidence prior to the scheduled bench trial.  

Respondent’s arguments in support of this motion are as follows:  

(1) Respondent incorporates by reference the arguments and transcripts presented in 

the Respondent’s Brief as if fully set forth verbatim into this motion. 

(2) The Proposed Order applies an erroneous standard of review, and this Court should 

not reverse the Trial Court’s ruling because it would have decided the case differently.  See S.C. 

Code Ann. § 14–25–105 (“There shall be no trial de novo on any appeal from a municipal court.”); 

City of Greer v. Humble, 402 S.C. 609, 613, 742 S.E.2d 15, 17 (Ct. App. 2013) (finding the Circuit 

Court is bound by the summary court’s findings of fact if there is any evidence in the record which 

reasonably supports them in criminal appeals from the magistrate or municipal court). 
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(3) This Court is constrained by the “any evidence” standard of review, and there is 

ample evidence to support the Trial Court’s ruling.  Specifically, the Trial Court thoroughly 

considered the briefs and oral arguments of both the State and Defense Counsel at two hearings 

and made its decision on a sound evidentiary basis by adequately explaining his specific finding.   

(4) This Court erroneously found “there is no evidence in the record to support a 

finding [that] the delay by the Appellant in providing a response to discovery prejudiced 

Respondent’s right to a fair trial.”  At the hearing on June 3, 2020, Defense Counsel addressed the 

prejudice created by the State’s admitted failure to timely disclose material evidence, and the Trial 

Court’s decision to grant the Respondent’s Motion to Dismiss: 

You heard arguments of counsel, you had a motion to dismiss before 

you, you heard all the facts, you heard the chronology, the timeline 

related to the failure of the State to produce discovery, and you ruled 

on it.  And it was within your discretion in accordance with Rule 5 

of the South Carolina Criminal Rules of Procedure . . . [W]e sought 

a dismissal because that’s what justice demanded at the time.  You 

heard our arguments.  You didn’t continue the case, you had the 

discretion to continue it.  You had discretion that they order to 

produce it, and recess and come back another day.  You had those 

options.  We asked that the case be dismissed because of the 

deprivation of rights associated with the failure to produce the 

discovery.  And specifically, that Rule 5 states that you have the 

discretion to enter such other order as the court deems just and 

appropriate. . . .  [Appellant’s Counsel] understands that in order 

to properly prepare for trial, in order to present a case, in order to 

confront and cross examine witnesses, we are entitled not only to 

all the evidence the State intends to produce that is incriminating as 

to the defendant and is helpful as to the prosecution’s case, but also 

all exculpatory information, that which may tend to prove innocence  

We have a right to those materials.  We appeared to try the case, but 

they hadn’t produced those materials.  That put us at a distinct 

disadvantage in trying the case. 

 

(6/3/2020 Tr. 3, line 19 – 5, line 3) (emphasis added). 

 

(5) This Court’s reliance on State v. Wilkins, 310 S.C. 81, 425 S.E.2d 68 (Ct. App. 

1993) is misplaced, as the Wilkins opinion is distinct from the facts presented here.  In Wilkins, the 
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trial court denied the defendant’s motion to dismiss pursuant to Rule 5, SCRCrimP, because 

Wilkins could not show any prejudice caused by the State’s delay in complying with the discovery 

request.  Unlike the Respondent in this case who appeared before the Trial Court for a bench trial, 

Wilkins “was in no different position on the date of disclosure then he would have been had 

disclosure been timely made.”  Id.  The State’s failure to timely disclose critical evidence until the 

date of trial deprived the Respondent of his right to a fair trial (specifically, his right to 

confrontation of witnesses, compulsory process, meaningful opportunity to present a complete 

defense, and effective assistance of counsel). 

(6) This Court’s reliance on United States v. Hastings, 126 F.3d 310, 317 (4th Cir. 

1997), is also misplaced because it is not controlling authority on the issue before this Court.  Cf. 

State v. Quattlebaum, 338 S.C. 441, 527 S.E.2d 105 (2000) (burden-shifting on element of 

prejudice from prosecutorial misconduct); Cf. Gibson v. State, 334 S.C. 515, 514 S.E.2d 320 

(1999) (holding “a Brady violation occurs when: (1) the evidence was favorable to the accused, 

(2) it was in the possession of or known to the prosecution, (3) it was suppressed by the 

prosecution, and (4) it was material to guilt or punishment.”) (citation omitted). 

(7) This Court’s finding that the State’s violation of Rule 5, SCRCrimP, “was 

unintentional and there is no evidence in the record of willful misconduct by Appellant” should 

have no effect on this Court’s review of whether there is any evidence to support the Trial Court’s 

decision to grant Respondent’s Motion to Dismiss.  Cf. Gibson, 334 S.C. at 528, 514 S.E.2d at 

326-27 (finding “[i]t does not matter whether the prosecutor's misconduct in failing to reveal Brady 

evidence is due to negligence or an intentional act because a court may find a Brady violation 

irrespective of the good faith or bad faith of the prosecutor.  Brady is based on a sense of fairness, 

and a belief that society gains when a defendant is accorded a fair trial.  The focus is not on the 
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misconduct of the Prosecutor, but on the fairness of the procedure.”)  (citations omitted).  

(8) This Court’s finding that Respondent did not communicate the State’s violation of 

Rule 5, SCRCrimP, and his intent to move for dismissal prior to the bench trial should have no 

effect on this Court’s review of whether there is any evidence to support the Trial Court’s decision 

to grant Respondent’s Motion to Dismiss.  Notably, Respondent had no obligation to inform the 

State of its admitted failure to timely comply Rule 5, SCRCrimP.  

(9) This Court’s finding that “the Magistrate had several less severe sanctions available 

under the circumstances” should have no effect on this Court’s review of whether there is any 

evidence to support the Trial Court’s decision to grant Respondent’s Motion to Dismiss.  Notably, 

the Trial Court was fully aware of these less severe sanctions, as this specific issue was raised by 

Appellant, and the Trial Court still decided to grant the motion to dismiss. 

 

 

 

                                                                       /s/ John H. Guerry   

Jerry N. Theos, Esq.; SC Bar # 5518 

John Guerry, Esq. SC Bar # 101210 

Theos Law Firm, LLC 

11 State Street  

Charleston, SC 29401 

john@theoslaw.com 

  (843) 577-7046 

FAX (843)-203-4985 

                                                                       ATTORNEYS FOR THE RESPONDENT   

 

August 3, 2020 

Charleston, SC 
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