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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

    
 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

 
R. Lawton McIntosh, Circuit Court Judge 

    
 

Common Pleas Court Case No. 2019-CP-07-01246 
Appellate Case No. 2021-000375 

    
 
Greg Marcus Simmons and Jermaine Robinson, individually and derivatively  
on behalf of Simmons Family Holdings, LLC………..……………….………..…..Respondents 
 

vs. 
 
Palmer E. Simmons, individually and as Trustee of the Charles E. Simmons Jr. and Rosa G. 
Simmons Revocable Trust dated May 5, 2016, and Charlesetta S. Aiken all of whom are 
defendants and Simmons Family Holdings LLC, as a nominal defendant,  
 
 of whom,  
 
Palmer E. Simmons, individually and as Trustee of the Charles E. Simmons Jr. and Rosa G. 
Simmons Revocable Trust dated May 5, 2016,  
and Charlesetta S. Aiken are …………………………………………………………. Appellants 
 

       
 

Motion to Dismiss  
       

 
 TAKE NOTICE that pursuant to Rule 240, SCACR, and upon the laws, rules, arguments, 

appendices, and exhibits so stated, the Respondents herein move this Honorable Court for an order 

dismissing the above captioned appeal.  

 

 

 

Sep 07 2021
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INTRODUCTION 

Greg “Marcus” Simmons and Jermaine Robinson—the Respondents in this appeal and the 

Plaintiffs below—brought this declaratory judgment action seeking, inter alia, confirmation they 

each hold a 1/3 membership interest in Simmons Family Holdings, LLC (the “Company”). This 

appeal arises from two orders issued by the Circuit Court: (I) an “Order Denying [Appellants’] 

Motion for Summary Judgment and Granting in Part, Plaintiffs’ [Respondents’] Motion for 

Summary Judgement” (attached hereto as Appendix I); and (II) an “Order Granting 

[Respondents’] Motion to Compel [discovery]” dated March 18, 2021. (Attached hereto as 

Appendix II).1    

 As set forth below, this appeal should be dismissed because the subject orders are not yet 

appealable, and further because Appellants lack appellate standing.     

BACKGROUND 

 The Company was created by Charles Simmons Sr. (“Senior”) in 2001 as a manager-

managed entity, and it is not disputed that after Senior’s death in 2005, his son Charles Simmons 

Jr., (“Junior”) became the sole member and manager of the Company. Respondents assert that 

Junior, prior to his death in 2016, conveyed them each a 1/3 membership interest in the Company 

(i.e., 2/3 collectively).  

The Parties 

The parties to this action are three of Junior’s children and one grandchild as shown below: 

 
1  This Order is not identified in the Notice of Appeal but was attached as an exhibit thereto.  
 



3 
 

 

Events Prior to Junior’s Death 

On November 3, 2015, Junior added Respondents as members to the Company by filing 

Amended Articles of Organization with the Secretary of State to:   

Add the following People in their individual capacities: Palmer E. Simmons- Co-
Manager, [] Charlesetta S. Aiken - Co-Manager, [] Greg M. Simmons 
[Plaintiff/Respondent] Member, Jermain Robinson [Plaintiff/Respondent] 
Member. 
 

See Exhibit 1.  

Events Following Junior’s Death 

In May of 2016, while in hospice care with terminal cancer, Junior created the Charles E. 

Simmons Jr. and Rosa G. Simmons Revocable Trust dated May 5, 2016 (the "Trust"). Shortly 

thereafter on May 26, 2016, Junior died. During the probating of Junior’s estate, on September 26, 

2016, an Inventory and Appraisement was filed with the Probate Court reflecting that Junior held 

a 1/3 membership interest in the Company. See Exhibit 2. Since then, Appellant Palmer Simmons 

Charles Simmons, Sr.
(died 2005)

Charles Simmons, III
(deceased/non-party)

Jermaine Robinson
(Respondent/Plaintiff)

Marcus Simmons
(Respondent/Plaintiff)

Palmer Simmons 
(Appellant/Defendant)

Charlesetta Aiken
(Appellant/Defendant)

Charles Simmons, Jr.
(died 2016) 

Rosa G. Simmons
(wife/deceased/non-

party)



4 
 

assumed the roles of Personal Representative of the Estate; however, he never amended the 

Inventory and Appraisement. On June 30, 2016, the Respondents were presented with an 

Assignment and Transfer of Membership Interest in order to effectuate the transfer of Junior’s 1/3 

membership interest to the Trust. This document states in relevant part:  

WHEREAS Charles E. Simmons, Jr. is a Member of Simmons Family 
Holdings, LLC and holds a one-third (1/3) membership interest in the 
company; and 

WHEREAS, Greg M. Simmons and Jermaine Robinson are the remaining 
members of the Company; and 

WHEREAS, Palmer E. Simmons and Charlesetta S. Aiken are the Co-
Managers of the Company.  

. . .  

WHEREAS, the Members of Simmons Family Holdings, LLC Have 
adopted a resolution authorizing the assignment and transfer of [the] one-
third (1/3) interest of Charles E Simmons, Junior to the [Trust]. 

See Exhibit 3. This Assignment was executed by all parties.  

 Further documentation regarding Respondents’ membership interests included the 

Company’s 2017 Federal Tax Returns—prepared by Defendant Palmer Simmons in his capacity 

as co-manager of the Company—which identified Respondents as members of the Company. See 

Exhibit 4. Additionally, a proposed Resolution that Palmer had prepared by Antonia Lucia, Esq. 

of Vaux Marscher Berglind, in April 2018 identified Respondents as members. See Exhibit 5. This 

proposed Resolution sought to redistribute and reduce Respondents’ membership interest to 1/6 

each with the intent of making Appellants each 1/3 members. However, this proposed Resolution 

was never executed.2 

 
2  Neither the tax returns nor the proposed Resolution identifies the Trust as a member of the LLC. 
Rather the tax returns, which were prepared at the direction of Appellant Palmer Simmons in 
March 2018, list Respondents as 1/6th members, while the proposed Resolution states Respondents 
are 1/4th members and purports to reduce their membership to 1/6. See Exhibits 4 & 5. 
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PROCEDURAL HISTORY & POSTURE 

I. Cross-Motions for Summary Judgment 

The parties filed cross-motions for Summary Judgment. Appellants sought a declaration 

that Respondents were not members of the Company, while Respondents sought a ruling that they 

each held a 1/3 membership interest in the Company. Respondents additionally sought offensive 

summary judgment on various other causes of actions—including their claim for “money had and 

received.” The Company, which is in receivership and represented by Thomas Pendarvis, Esq., 

did not contest Respondents’ Motion for Summary Judgment.  

The Circuit Court determined that there was no evidence to support Appellants’ claim that 

Respondents were not members of the Company. Rather, the Court found the opposite and ruled 

Respondents were in fact members. However, the Court declined to determine what percentage 

interest Respondents held, leaving this for trial. See (Appendix I). Although the Order was labeled 

as a partial grant of summary judgment, the practical effect of the Circuit Court’s ruling was to 

deny both motions—i.e., Appellants’ motion as well as Respondents’ Motion for Summary 

Judgment on their claim of a 1/3 interest each. This ultimate issue regarding the identity of the 

remaining members as well as what percentage interest Respondents have in the Company remains 

to be decided at trial.    

In addition, the Circuit Court granted partial summary judgment on Respondents’ 

derivative claim for money had and received, finding there was no question of fact that Appellants 

made unauthorized expenditures of the Company’s money, although leaving the amount of those 

unauthorized expenditures to be determined at trial.3  

 
3  The arguments herein, apply equally to the Circuit Court’s ruling regarding the derivative action 
as to its ruling regarding Respondents’ membership.  
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II. Motion to Compel 

The Circuit Court granted Respondents’ Motion to Compel regarding (1) business records 

pursuant to S.C. Code Ann. § 33-44-40, including correspondence between the managers of the 

Company and counsel concerning the transfer of membership interest; (2) attorney billing 

statements for work performed for the Company or its managers; and (3) the trust agreement for 

the Trust. See Appendix II. 

To address Appellants’ concern that the items covered by the Order to Compel might 

include material subject to the Company’s attorney client privilege, the Circuit Court additionally 

provided:  

If defendants contend any particular document(s) should not be provided, counsel 
shall submit said document(s) to the court for an in camera review within thirty 
(30) days from the date of this Order.  

 
Appendix II.  

On February 26, 2021, Appellants served a privilege log that asserts privilege over certain 

categories of items identified in the abstract but fails to identify any particular document subject 

to privilege or provide the ability to assess a potential claim of privilege. Appellants (nor any other 

party) also failed to submit any documents for in camera review. Exhibit 6. The Circuit Court has 

made no ruling as to whether any specific document is covered by attorney client privilege.  

LAW & ARGUMENT 

 The present appeal is a veiled attempt to delay the resolution of this matter by attempting 

to appeal unappealable interlocutory orders—i.e., the denial of summary judgment and a discovery 

order. Further, and notwithstanding the interlocutory nature of these orders, Appellant’s lack 

standing to pursue this appeal.   
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I 

APPEAL FROM THE CIRCUIT COURT’S SUMMARY JUDGMENT ORDER SHOULD BE DISMISSED 

A. The Circuit Court’s Summary Judgment Order is not yet appealable.   

The Supreme Court has “repeatedly held that the denial of summary judgment is not 

immediately appealable.” Olson v. Faculty House of Carolina, Inc., 354 S.C. 161, 167, 580 S.E.2d 

440, 443 (2003) (citing Ballenger v. Bowen, 313 S.C. 476, 476, 443 S.E.2d 379, 379 (1994) 

(granting a motion to dismiss an appeal from the denial of summary judgment)).4 Yet this is 

precisely what Appellants are seeking by requesting “this Court should hold as a matter of law that 

[Respondents] are not members of SFC.” (App. Br. p. 19) (underline original). Appellants 

similarly assert in their conclusion that “this Court should reverse the lower court, hold as a matter 

of law that [Respondents] are not members of SFH, and remand the case for trial.”  (App. Br. p. 

36)) (underline original). Plainly, Appellants are seeking the reversal of the lower court’s denial 

of their Motion for Summary Judgment—relief this Court cannot grant. Olson, 54 S.C. at 167, 580 

S.E.2d at 443 (supra).  

 
4  In support of this proposition, the Supreme Court has offered the following string cite:  
 

Willis v. Bishop, 276 S.C. 156, 276 S.E.2d 310 (1981); Mitchell v. Mitchell, 276 
S.C. 44, 275 S.E.2d 1 (1981); Neal v. Carolina Power and Light, 274 S.C. 552, 265 
S.E.2d 681 (1980); United States Fidelity & Guaranty Co. v. City of Spartanburg, 
267 S.C. 210, 227 S.E.2d 188 (1976); Medlin v. W.T. Grant, Inc., 262 S.C. 185, 
203 S.E.2d 426 (1974); Greenwich Savings Bank v. Jones, 261 S.C. 515, 201 
S.E.2d 244 (1973); Geiger v. Carolina Pool Equipment Distributors, Inc., 257 S.C. 
112, 184 S.E.2d 446 (1971); see also Gilmore v. Ivey, 290 S.C. 53, 348 S.E.2d 180 
(Ct.App.1986);  Associates Financial Services Co. of South Carolina, Inc. v. 
Gordon Auto Sales, 283 S.C. 53, 320 S.E.2d 501 (Ct.App.1984) . . .  4 C.J.S. Appeal 
and Error, § 98 (1993); 4 Am.Jur.2d Appeal and Error, § 104 (1962 & 
Supp.1993); 15 A.L.R.3d 899 (1967 & Supp.1993). Further, this Court has held 
that the denial of summary judgment is not reviewable even in an appeal from 
final judgment. Raino v. Goodyear Tire, 309 S.C. 255, 422 S.E.2d 98 
(1992); Holloman v. McAllister, 289 S.C. 183, 345 S.E.2d 728 (1986).” (Emphasis 
added).  
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“An order which does not finally end a case or prevent a final judgment from which a party 

may seek appellate review usually is considered an interlocutory order from which no immediate 

appeal is allowed.” Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709 (2005) 

(“Piecemeal appeals should be avoided.”) (citing Tatnall v. Gardner, 350 S.C. 135, 138, 564 

S.E.2d 377, 379 (Ct. App. 2002)). In this case, the Circuit Court’s partial order does neither, and 

regardless of how this Court may rule on the appeal, the case must still proceed to trial.5 

The Circuit Court’s partial order is conspicuously incomplete in another important way, it 

makes no finding that Appellants are members. This is important, because although there is an 

exception to the general prohibition on interlocutory appeals, that exception applies where the 

order “affects a substantial right.” See e.g., Tillman, 420 S.C. 246, 250-51, 801 S.E.2d 757, 760 

(recognizing the “substantial right” exception of Section 14-3-330). However, because there 

remains a question of fact as to whether Appellants have any rights as members, there is no way 

for this Court to evaluate that exception. This dovetails into the next point, regardless of whether 

this appeal is interlocutory, Appellants lack appellant standing to appeal.  

B. Appellants lack standing to appeal the Circuit Court’s Summary Judgment Order.  

First, the fact that Appellants have no standing is perhaps most conclusively demonstrated 

by the fact Palmer filed a petition in the Circuit Court asserting that if Appellants were correct in 

their assertion that Respondents are not members, then the Estate of Junior would hold a 100% 

interest in the LLC. See Exhibit 7. This is nothing short of an admission that Appellants are 

asserting rights that do not belong to them—the quintessential lack of standing. See e.g. State v. 

 
5  On the one hand, if this Court were to reverse the partial ruling this would have the effect of 
holding there is a question of fact on the issue of whether Respondents are members—thus 
necessitating a trial. On the other hand, if this Court were to affirm the partial ruling, this would 
still necessitate a trial—from which Appellants can later appeal.   
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Brannon, 347 S.C. 85, 89, 552 S.E.2d 773, 775 (Ct. App. 2001) (“appellant may not bootstrap an 

issue for appeal by way of [another party]”). If in fact it is the Estate that is the beneficiary of their 

argument, then it stands that only the Estate—not Appellants—could have standing. However, the 

Estate—like the LLC—is not a party to this appeal.   

Even if this does not resolve the issue, Appellants lack standing to appeal because there 

remains a question of fact as to whether Appellants are members of the Company.6  

It is settled that “only a party aggrieved by an order, judgment, or sentence may appeal.” 

Rule 201(b), SCACR. Our Courts have “reiterated that “[a] party is aggrieved by a judgment or 

decree when it operates on his or her rights of property or bears directly on his or her interest.” 

Shaw v. City of Charleston, 351 S.C. 32, 36-37, 567 S.E.2d 530, 532 (Ct. App. 2002) (quoting 

Beaufort Realty Co. v. Beaufort County, 346 S.C. 298, 301, 551 S.E.2d 588, 589 (Ct. App. 2001)). 

“The word ‘aggrieved’ refers to a substantial grievance, a denial of some personal or property 

right, or the imposition on a party of a burden or obligation.” Id.  “A party cannot appeal from a 

decision which does not affect his or her interest, however erroneous and prejudicial it may be to 

some other person's rights and interests.” Beaufort Realty, 346 S.C. at 301, 551 S.E.2d at 589-590; 

First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 565, 511 S.E.2d 372, 378 (Ct. App. 1998).  

Appellants’ argument on appeal, as it was below, is that Respondents are not members 

because of a failure to comply with the purported requirements of the operating agreement. See 

(App. Br. pp. 11-23). However, it is only those parties in privity to that agreement which have 

standing to pursue this appeal. See Fabian v. Lindsay, 410 S.C. 475, 482, 765 S.E.2d 132, 136 

 
6  In addition to the Circuit Court not finding who the other members of the Company are, 
Appellants have denied holding any membership interest in their answer. declaring: “Defendants 
deny that the Defendants are members of [the Company] as stated throughout the Complaint 
and demand strict proof thereof.” (Exhibit 8 at pg. 1) (emphasis added).    
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(2014) (“South Carolina courts have equated privity with standing.”); Powell v. Bank of Am., 379 

S.C. 437, 447, 665 S.E.2d 237, 242 (Ct. App. 2008) (“There is no material distinction in general 

standing principles juxtaposed to the ability of an ‘aggrieved party’ to appeal pursuant to Rule 

201(b) of the South Carolina Appellate Court Rules.”); see also Maners v. Lexington Cnty. Sav. & 

Loan Ass'n, 275 S.C. 31, 33-34, 267 S.E.2d 422, 423 (1980) (affirming that “appellant had no 

standing . . . because she was not in privity with respondent").  

Privity, and thus standing, is therefore limited to the Company and its members. However, 

the Company,7 is not a party to this appeal, nor did it oppose Respondents’ Motion for Summary 

Judgment. More to the point however, Appellants cannot pursue the rights of the Company. See 

generally, Brannon, 347 S.C. at 89, 552 S.E.2d at 775 (appellant does not gain the standing to 

bootstrap an issue for appeal which properly belongs to a co-defendant). Thus, for Appellants to 

have standing to appeal requires that they have a membership interest in the Company, or in the 

case of Palmer Simmons (who also appears in his capacity as trustee of the Trust), that the Trust 

is a member of the Company. However, Appellants have denied the Trust is a member in their 

answer. See Exhibit 8 at p. 1. (“Defendants deny that the Defendants are members of [the 

Company].”) (emphasis added). Moreover, because the Circuit Court’s partial ruling made no 

finding as to the identity of the remaining members, even if Appellants had not denied this, there 

remains an unanswered question of fact as to whether Appellants (either individually or through 

the Trust) are members, and thus a question of fact as to whether Appellants have standing to 

appeal.    

 
7  The Company, if it were a party to the appeal, would have standing. See generally Pres. Soc'y 
of Charleston v. S.C. Dep't of Health & Envtl. Control, 430 S.C. 200, 212, 845 S.E.2d 481, 487 
(2020) (defining associational standing). 
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Even if this Court were to assume that Appellants, (both the individuals and the Trust) were 

members, it does not follow that Appellants are aggrieved by the Circuit Court’s partial order 

because a determination that Respondents are members does not deprive Appellants of that 

assumed membership interest, nor does it prevent them from asserting it at trial. Contra e.g., 

Beaufort Realty, 346 S.C. at 301, 551 S.E.2d at 589-590 (“A party cannot appeal from a decision 

which does not affect his or her interest, however erroneous and prejudicial it may be.”).8  

Therefore, even if the Circuit Court was wrong in finding Respondents are members (which 

it was not), this ruling has no adverse effect on Appellants—either in their individual capacity or 

capacity as trustee of the Trust. Until the trial court finally determines the other members and their 

respective interests, Appellants have no ability to assert they have been aggrieved by the Circuit 

Court’s ruling.    

For these reasons, Appellants lack appellate standing to appeal the Circuit Court’s 

Summary Judgment Order, and therefore, this appeal should be dismissed.   

 

 

 

 

 

 
8  This point is borne out by the evidence submitted to the Circuit Court. As to the Trust, the only 
evidence reflecting the Trust to hold a membership interest in the LLC is the June 30, 2016, 
Assignment and Transfer of Membership Interest. See Exhibit 3. This document reflects there are 
three members to the Trust, and the two Respondents. As a result, if the Trust has standing under 
this document, there can be no claim that it is aggrieved since Respondents are likewise identified 
as members. The same holds true with regards to the Appellants individually. The only evidence 
which reflects the Appellants, individually hold a membership interest are the 2017 Tax Returns 
(Exhibit 4), and the unexecuted Assignment Agreement (Exhibit 5).  However, each of these 
records likewise identify Respondents as members.  
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II 

APPEAL FROM THE CIRCUIT COURT’S DISCOVERY ORDER SHOULD BE DISMISSED 

A. Appellants lack standing to appeal the Circuit Court’s Discovery Order and the 
Company has waived attorney client privilege. 
 
The Circuit Court’s Discovery Order concerns business records; correspondence between 

the managers of the Company and counsel concerning the transfer of membership interest(s); and 

attorney billing statements.9 Appellants’ argument on appeal is two-fold: first that Respondents 

are not members of the Company and therefore not entitled to business records under S.C. Code 

Ann. § 33-44-408; and second the Order requires their attorney to produce information protected 

by attorney client privilege.   

 Turning first to Appellants’ first argument, the obligation to provide business records 

under § 33-44-408 is an obligation imposed on the Company. As articulated above, the Company 

is not a party to this appeal, and Appellants may not pursue an appeal on behalf of the Company. 

See generally State v. Carriker, 269 S.C. 553, 555, 238 S.E.2d 678, 678 (1977) (Appellant does 

not gain the standing to bootstrap an issue for appeal which properly belongs to a co-defendant).  

Similarly, as to their claim of privilege, Appellants are not asserting their own privilege, but 

instead the Company’s privilege. This is plain from their brief in which Appellants ask this Court 

to “reverse and deny [Respondents] access to confidential attorney-client materials belonging to 

a company of which [Respondents] are not a part.” (Appr. Br. p. 35) (emphasis added); see also 

(App. Br. p. 33) (asserting that the privilege belongs to the organization, “not its individual 

constituents.”); (App. Br. pp.34-35) (emphasis added) (citing various foreign authority for the 

premise that the privilege—if any—belongs to the corporation or entity). In this way, Appellants 

 
9  The Order also directs the production of the Trust agreement, but Appellants do not appear to 
take exception to this portion of the Order.  
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are hoisted by their own petard because not only do Appellants lack standing to assert the rights 

of the Company (supra), but the relevant privilege was waived by the Company’s attorney Mr. 

Pendarvis, in the deposition of Antonia Lucia—“So in addition to just communication, information 

related to the representation is hereby waived.” Exhibit 9. Thus, even it Appellants could assert 

the Company’s privilege (which they cannot) it has been waived.  

B. The Circuit Court’s Discovery Order is not yet appealable.  

Even assuming for the sake of argument that Appellants privilege had not been waived, 

and they have standing to appeal, the Circuit Court’s discovery order is simply not appealable. 

South Carolina’s Supreme Court has made clear that “[a]n order directing a party to participate in 

discovery is interlocutory and not directly appealable under S.C. Code Ann. § 14-3-330.” Ex parte 

Whetstone, 289 S.C. 580, 580-81, 347 S.E.2d 881, 881-82 (1986) (citing Patterson v. Specter 

Broadcasting, 287 S.C. 249, 335 S.E. (2d) 803 (1985) and Lowndes Products, Inc. v. Brower, 262 

S.C. 431, 205 S.E. (2d) 184 (1974)). The Supreme Court has expressly set forth the means of 

appealing a discovery order by instructing:  

Instead of appealing immediately, [the purported appellant] has two 
alternatives. He may either comply with the discovery order and waive any 
right to challenge it on appeal or refuse to comply with the order and 
appeal after he is held in contempt for his failure to comply. This is the same 
rule applied by the federal courts. 
 

Id. (citations omitted).  

 Appellants have not followed this clear process and instead, are attempting to take an 

improper appeal from a plainly interlocutory order. This is even more apparent considering that 

the Circuit Court specifically found—and Appellants agreed—that Appellants would submit any 

disputed items to the Court for in camera review before the same would be provided to 

Respondents. See (Appendix II at pp. 3-4) (“The Defendants have prepared, and the parties have 
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agreed to” the confidentiality provisions of the Order); see also (Appendix II at p. 5) (ordering 

that “if [Appellants] contend any particular document(s) should not be provided, counsel shall 

submit said document(s) to the Court for an in camera review”).  

 This Court confirmed in Tillman v. Tillman that dismissal of the appeal is proper where the 

Circuit Court’s Order provides the appealing party the ability to take further action to potentially 

avoid an appeal, but the appealing party fails to take that action. See Tillman v. Tillman, 420 S.C. 

246, 250-51, 801 S.E.2d 757, 760 (Ct. App. 2017). In Tillman, the Circuit Court dismissed a 

defendant’s counterclaims, but in doing so, specifically invited the defendant to “make a formal 

motion to amend their counterclaims.” Id. at 248, 801 S.E.2d at 759. However, rather than moving 

to amend, the defendant immediately appealed. This Court dismissed the appeal because the issue 

was not finally resolved. Id. (Additionally rationalizing dismissal based on avoiding needless 

appeals that could be potentially avoided by allowing the matter to proceed to conclusion in the 

Circuit Court.).  

 Here, nothing has been resolved, and as a practical matter there is nothing to appeal because 

the Circuit Court has not made any ruling on whether any particular item is privileged or not. 

Appellants’ argument, like their purported privilege log, is purely abstract, asserting only the mere 

potential for disclosure of privileged information. See Exhibit 6. Consequently there was no basis 

for the Circuit Court to rule on privilege, and thus nothing for this Court to review on appeal. See 

In re Mt. Hawley Ins. Co., 427 S.C. 159, 164, 829 S.E.2d 707, 710 (2019) (“the burden of 

establishing the privilege rests upon the party asserting it.”); see also Rivers v. Rivers, 292 S.C. 

21, 26-27, 354 S.E.2d 784, 787 (Ct. App. 1987) (“[t]he question of whether a communication is 

privileged is a question for the trial judge to decide, after making a preliminary inquiry into the 

surrounding facts and circumstances leading up to the making of the communication.”); accord, 
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Dick v. Harby, 48 S.C. 516, 532, 26 S.E. 900, 905 (1897) (“We have, time and time again, 

announced that we will not consider abstract questions of law.”); State v. Passmore, 363 S.C. 568, 

581, 611 S.E.2d 273, 280 (Ct. App. 2005)  (“A justiciable controversy is a real and substantial 

controversy which is ripe and appropriate for judicial determination, as distinguished from a 

contingent, hypothetical or abstract dispute.”) (Internal quotations omitted).  

This serves to further underscore why the Supreme Court demands that a party cannot 

appeal a discovery order until it takes the further action of refusing to comply and being held in 

contempt. See Ex parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 (supra).  

CONCLUSION 

 For the reasons above this instant appeal should be dismissed.  

Respectfully submitted,       

 
s/ TJ Rode_____________________ 

      THURMOND KIRCHNER & TIMBES, P.A. 
     Thomas J. Rode, Bar No. 77480 
     15 Middle Atlantic Wharf 
     Charleston, SC 29401 
     Phone: 843-937-8000 
     Fax: 843-937-4200 
     Attorneys for the Respondents 
 

-and- 
 

      MINOR, HAIGHT & ARUNDELL, P.C.  
Ehrick K Haight, Jr. Bar No. 2446 

     Stacey S. Collins Bar No. 73360 
     Post Office Drawer 6067 
     Hilton Head Island, SC 29938 
     Phone: 843-785-8040 

Attorneys for the Respondents 
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS 
)  FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF BEAUFORT )  CIVIL ACTION NO. 2019-CP-07-01246 
) 

GREG MARCUS SIMMONS and ) 
JERMAINE ROBINSON, both ) 
individually and derivatively on behalf ) 
of Simmons Family Holdings, LLC, ) 
a South Carolina Limited Liability )      ORDER GRANTING  
Company, )    MOTION TO COMPEL AND 

)  ORDER OF CONFIDENTIALITY 
Plaintiffs, ) 

) 
v. ) 

) 
) 

PALMER E. SIMMONS, individually ) 
and as Trustee of the Charles E.  ) 
Simmons, Jr. and Rosa G. Simmons ) 
Revocable Trust dated May 5, 2016, ) 
and CHARLESETTA S. AIKEN, ) 

) 
Defendants. ) 

) 
and      ) 

) 
SIMMONS FAMILY HOLDINGS, LLC, ) 

) 
as a nominal Defendant.  ) 

    ) 

THIS MATTER came before the Court on March 1, 2021 on Plaintiffs’ Motion to Compel 

Discovery.  Appearing before me via Webex were Ehrick K. Haight, Jr., Esquire and Stacey S. 

Collins, Esquire, attorneys for the Plaintiffs, and Mark S. Berglind, Esquire, Stephen S. Meyer, 

Esquire, and Antonia Lucia, Esquire, attorneys for the Defendants.  Thomas Pendarvis, Esquire, 

counsel for the Receiver for Simmons Family Holdings, LLC, the nominal Defendant, did not 

appear.   
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The Plaintiffs moved for an order compelling the Defendants to fully answer Plaintiffs’ First 

Supplemental Request for Production dated September 25, 2020 (“Discovery Requests”).  

Defendants have failed to produce the following: 

1. Copies of any correspondence between Defendant Palmer E. Simmons and the law 

firm of Vaux Marscher Berglind, P.A. regarding transfers of membership in Simmons 

Family Holdings, LLC, as requested in Paragraph 3 of Plaintiffs’ Discovery Requests. 

2. Copies of all assignments of membership interests, membership agreements, or other 

indicia of membership in Simmons Family Holdings, LLC, whether signed or unsigned, 

prepared on behalf of Simmons Family Holdings, LLC or Palmer E Simmons, as 

Manager, Co-Manager, or otherwise, regardless of whether such instrument was 

prepared as a draft, as requested in Paragraph 5 of Plaintiffs’ Discovery Requests. 

3. Copies of any billing statements reflecting work performed by Vaux Marscher Berglind, 

P.A. on behalf of Simmons Family Holdings, LLC, or Defendant Palmer E. Simmons, 

as Manager or Co-Manager thereof, as requested in Paragraph 6 of Plaintiffs’ 

Discovery Requests. 

4. Copies of all documents purporting to transfer any membership interest in Simmons 

Family Holdings, LLC into or out of the Trust, as requested in Paragraph 10 of 

Plaintiffs’ Discovery Requests. 

5. A copy of the Trust as requested in Paragraph 12 of Plaintiffs’ Discovery Requests. 

The Defendants objected to the Discovery Requests on the basis of the attorney-client 

privilege, Defendants’ dispute of the Plaintiffs’ membership interests in Simmons Family Holdings, 

LLC and on relevancy.  Defendants also claim to have already responded to Paragraph 10 of 

Plaintiffs’ Discovery Requests. 

Having reviewed the submissions of the parties and considered the arguments of counsel, 

the Court finds and concludes as follows: 
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1. Plaintiffs are entitled to examine and copy the business records of Simmons Family 

Holdings, LLC pursuant to S.C. Code Ann. §33-44-408 (2006), including any 

resolutions(s) purporting to transfer membership interests, and any correspondence 

from the Defendants, as Co-Managers, with counsel concerning such transfer(s). 

These documents are relevant and likely to lead to admissible evidence regarding the 

transfer of membership(s) and the Defendants’ actions concerning membership 

interests. 

2. Plaintiffs are entitled to examine and copy the attorney billing statements for work 

performed for Simmons Family Holdings, LLC or Defendant Palmer E. Simmons in his 

capacity as Manager or Co-Manager, including statements in J&W Corp. of 

Greenwood, LLC v. Simmons Family Holdings, LLC, C.A. No. 2015-CP-07-02284 and 

in all matters pertaining to membership interests in Simmons Family Holdings, LLC.  

These documents are relevant and likely to lead to admissible evidence regarding the 

Defendants’ management of Simmons Family Holdings, LLC and the J&W lawsuit, the 

transfer of membership(s), and the Defendants’ actions concerning membership 

interests. 

3. Plaintiffs are entitled to examine and copy the Trust Agreement for the Charles E. 

Simmons, Jr. and Rosa G. Simmons Revocable Trust Dated May 5, 2016 as the Trust 

holds an interest in Simmons Family Holdings, LLC and the Trust Agreement is 

relevant and likely to lead to admissible evidence regarding the proper transfer of 

membership(s) and Defendants’ actions concerning membership interests. 

IT IS THEREFORE ORDERED AS FOLLOWS:  

 The Plaintiffs’ Motion to Compel Discovery is granted and the Defendants shall respond 

within thirty (30) days from the date of this Order.  The Defendants have prepared and the parties 
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have agreed to the following confidentiality provisions with regard to the documents to be 

produced pursuant to this Order:  

Confidentiality.  Documents designated confidential under this Order shall not be used 

or disclosed by the parties or counsel for the parties or any other persons identified below for any 

purposes whatsoever other than preparing for and conducting the litigation in which the 

documents were disclosed (including appeal of that litigation).  In the event a party seeks to file 

any material that is subject to this Order with the Court, that party shall take appropriate action to 

ensure that the documents receive proper protection from public disclosure including: (1) filing a 

redacted document with the consent of the parties; (2) where appropriate, submitting the 

documents solely for in camera review; or (3) where the proceeding measures are not adequate, 

seeking permission to file the documents under seal pursuant to the South Carolina Rules of Civil 

Procedure or such other rule or procedure as may apply in the relevant jurisdiction.  The parties 

and counsel for the parties shall not disclose or permit the disclosure of any documents 

designated confidential under the terms of this Order to any other person or entity except as set 

forth in subparagraphs (1) – (5) below, and then only after the person to whom disclosure is to be 

made has executed an acknowledgment in writing, that he or she has read and understands the 

terms of this Confidentiality Order, is bound by it, and will not disclose or permit the disclosure of 

any documents designated confidential.  Subject to these to these requirements, the following 

categories of persons may be allowed to review documents which have been designated 

confidential pursuant to this Order: 

1. Counsel and employees of counsel for the parties who have responsibility for the 

preparation and trial of the lawsuit, including the Receiver and counsel for the 

Receiver; 

2. Court reporters engaged for the depositions and those persons, if any, specifically 

engaged for the limited purpose of making photocopies of documents; 
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3. Consultants, investigators or experts employed by the parties or counsel for the parties 

to assist in the preparation and trial of the lawsuit;  

4. The mediator hired by the parties for the mandatory mediation of this lawsuit; and 

5. Other persons only upon consent of the producing party or upon order of the Court 

and on such conditions as are agreed and ordered. 

Documents designated confidential shall include: 

1. Copies of any billing statements reflecting work performed by Vaux Marscher Berglind, 

P.A. on behalf of Simmons Family Holdings, LLC, or the Defendants, as Manager(s) 

or Co-Manager(s) of Simmons Family Holdings, LLC. 

2. Copies of the Trust Agreement for Charles E. Simmons, Jr. and Rosa G Simmons 

Trust Dated May 6, 2016.  

If Defendants contend that any particular document(s) should not be provided, counsel shall 

submit said document(s) to the Court for an in camera review within thirty (30) days from the date 

of this Order.  

AND IT IS SO ORDERED. 

      _________________________________ 
      R. LAWTON McINTOSH 
      CIRCUIT COURT JUDGE 
       
      

Anderson, South Carolina 
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1 

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FOR THE 14TH JUDICIAL CIRCUIT 

COUNTY OF BEAUFORT  ) CASE NO.: 2019-CP-07-01246 
) 

Greg Marcus Simmons and Jermaine ) 
Robinson, both individually and  ) 
derivatively on behalf of Simmons ) 
Family Holdings, LLC, a South ) 
Carolina Limited Liability Company, ) 

) ANSWER  TO SECOND 
Plaintiffs,  )           AMENDED COMPLAINT 

) 
v.     ) 

) 
Palmer E. Simmons, Individually ) 
and as Trustee of the Charles E. ) 
Simmons, Jr. and Rosa G. Simmons ) 
Revocable Trust dated May 5, 2016,  ) 
and Charlesetta S. Aiken, ) 

) 
Defendants, ) 

) 
and ) 

) 
Simmons Family Holdings, LLC, ) 

) 
        as a nominal Defendant. ) 

) 

The Defendants Paler E. Simmons, Individually and as Trustee of the Charles E. 
Simmons, Jr. and Rosa G. Simmons Revocable Trust dated May 5, 2016, and Charlesetta 
S. Aiken, above named, Answering the Second Amended Complaint of the Plaintiffs would
show unto this Honorable Court:

The Defendants,  deny each and every allegation contained in the Second Amended 
Complaint unless specifically admitted herein and demands strict proof thereof. Further, 
the Defendants deny that the Defendants are “members” of Simmons Family Holding, LLC 
as stated throughout the Complaint and demand strict proof thereof. 

The Defendants deny any allegations in the opening paragraphs of pages 1-2 of the 
Second Amended Complaint and demand strict proof thereof. Further, the Defendants 
move to strike the paragraphs on pages 1-2 in the opening of the Second Amended 
Complaint as they are not properly pled.  
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 2 

1. The Defendants admit  the allegations contained in Paragraph 1 of the 
Plaintiffs’ Second Amended Complaint.  

 
2. The Defendants admits the allegations contained in Paragraph 2 of the 

Plaintiffs’ Second Amended Complaint. 
 

3. The Defendants admit the allegations contained in Paragraph 3 of the 
Plaintiffs’ Second Amended Complaint. 

 
4. The Defendants admit the allegations contained in Paragraph 4 of the 

Plaintiffs’ Second Amended Complaint. 
 

5. The Defendants admit the allegations contained in Paragraph 5 of the 
Plaintiffs’ Second Amended Complaint. 

 
6. The allegations in Paragraph 6 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 6 of the Plaintiffs’ Second Amended Complaint 
requires a response, the Defendants deny the allegations contained therein 
and demand strict proof thereof. 

 
7. The Defendants admit the allegations contained in Paragraph 7 of the 

Plaintiffs’ Second Amended Complaint. 
 

8. The Defendants admit the allegations contained in Paragraph 8 of the 
Plaintiffs’ Second Amended Complaint. 

 
9. The Defendants admit the allegations contained in Paragraph 9 of the 

Plaintiffs’ Second Amended Complaint. 
 

10. The Defendants admit the allegations contained in Paragraph 10 of the 
Plaintiffs’ Second Amended Complaint. 

 
11. The Defendants admit the allegations contained in Paragraph 11 of the 

Plaintiffs’ Second Amended Complaint. 
 

12. Upon information and belief, the Defendants deny the allegations contained 
in Paragraph 12 of the Plaintiffs’  Second Amended Complaint. 

 
13. Upon information and belief, the Defendants deny the allegations contained 

in Paragraph 13 of the Plaintiffs’ Second Amended Complaint. 
 

14. Upon information and belief, the Defendants deny the allegations contained 
in Paragraph 14 of the Plaintiffs’ Complaint. 

 
15. Upon information and belief, the Defendants deny the allegations contained 
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 3 

in Paragraph 15 of the Plaintiffs’ Second Amended Complaint. 
 

16. As to Paragraph 16 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 16 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
17. As to Paragraph 17 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 17 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

18. The Defendants deny the allegations contained in Paragraph 18 of the 
Plaintiffs’ Second Amended Complaint.  

 
19. As to Paragraph 19 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 19 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

20. The Defendants admit the allegations contained in Paragraph 20 of the 
Plaintiffs’ Second Amended Complaint. 

 
21. As to Paragraph 21 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 21 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
22. As to Paragraph 22 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 22 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  
 

23. As to Paragraph 23 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 23 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
24. As to Paragraph 24 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 24 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  
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25. As to Paragraph 25 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 25 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
26. As to Paragraph 26 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 26 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

27. The Defendants admit the allegations contained in Paragraph 27 of the 
Plaintiffs’ Second Amended Complaint. 

 
28. As to Paragraph 28 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 28 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

29. The Defendants deny the allegations contained in Paragraph 29 of the 
Plaintiffs’ Second Amended Complaint.  

 
30. As to Paragraph 30 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 30 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  
 

31. As to Paragraph 31 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 31 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
32. As to Paragraph 32 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 32 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

33. The Defendants deny the allegations contained in Paragraph 33 of the 
Plaintiffs’ Second Amended Complaint.  

 
34. The Defendants deny the allegations contained in Paragraph 34 of the 

Plaintiffs’ Second Amended Complaint.  
 

35. The Defendants deny the allegations contained in Paragraph 35 of the 
Plaintiffs’ Complaint.  
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36. As to Paragraph 36 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 36 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
37. As to Paragraph 37 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 37 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
38. As to Paragraph 38 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 38 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
39. As to Paragraph 39 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 39 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

40. The Defendants admit the allegations contained in Paragraph 40 of the 
Plaintiffs’ Second Amended Complaint.  

 
41. The allegations in Paragraph 41 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 41 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof.  

 
42. The allegations in Paragraph 42 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 42 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof.  

 
43. The allegations in Paragraph 43 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 43 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof.  

 
44. The Defendants deny the allegations contained in Paragraph 44 of the 

Plaintiffs’ Complaint.  
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45. The allegations in Paragraph 45 of the Plaintiffs’ Second Amended 
Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 45 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof. 

 
46. The Defendants deny the allegations contained in Paragraph 46 of the 

Plaintiffs’ Complaint.  
 

47. The Defendants deny the allegations contained in Paragraph 47 of the 
Plaintiffs’ Complaint.  

 
48. The Defendants deny the allegations contained in Paragraph 48 of the 

Plaintiffs’ Complaint.  
 

49. The Defendants deny the allegations contained in Paragraph 49 of the 
Plaintiffs’ Complaint.  

 
50. The Defendants deny the allegations contained in Paragraph 50 of the 

Plaintiffs’ Complaint. 
 

51. The Defendants deny the allegations contained in Paragraph 51 of the 
Plaintiffs’ Complaint.  

 
52. The Defendants deny the allegations contained in Paragraph 52 of the 

Plaintiffs’ Complaint.  
 

53. The Defendants deny the allegations contained in Paragraph 53 of the 
Plaintiffs’ Complaint.  

 
54. The Defendants deny the allegations contained in Paragraph 54 of the 

Plaintiffs’ Complaint.  
 

55. The Defendants deny the allegations contained in Paragraph 55 of the 
Plaintiffs’ Complaint.  

 
56. The Defendants incorporate into this Defense the allegations contained 

elsewhere in this pleading by reference thereto.  
 

57. The Defendants deny the allegations contained in Paragraph 57 of the 
Plaintiffs’ Complaint. 

 
58. The Defendants deny the allegations contained in Paragraph 58 of the 

Plaintiffs’ Complaint.  
 

59. The Defendants deny the allegations contained in Paragraph 59 of the 
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Plaintiffs’ Complaint.  
 

60. The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

61. The Defendants deny the allegations contained in Paragraph 61 of the 
Plaintiffs’ Second Amended Complaint. 
  

62. As to Paragraph 62 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 62 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

63. As to Paragraph 63 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 63 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

64. The Defendants deny the allegations contained in Paragraph 64 of the 
Plaintiffs’ Second Amended Complaint. 
  

65. The Defendants deny the allegations contained in Paragraph 65 of the 
Plaintiffs’ Second Amended Complaint. 
  

66. The Defendants deny the allegations contained in Paragraph 66 of the 
Plaintiffs’ Second Amended Complaint. 
  

67. The Defendants deny the allegations contained in Paragraph 67 of the 
Plaintiffs’ Second Amended Complaint. 
  

68. The Defendants deny the allegations contained in Paragraph 68 of the 
Plaintiffs’ Second Amended Complaint. 
  

69. The Defendants deny the allegations contained in Paragraph 69 of the 
Plaintiffs’ Second Amended Complaint. 
  

70. The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

71. As to Paragraph 71 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 71 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

72. The Defendants deny the allegations contained in Paragraph 72 of the 
Plaintiffs’ Second Amended Complaint. 
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73. The Defendants deny the allegations contained in Paragraph 73 of the 

Plaintiffs’ Second Amended Complaint. 
  

74. The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

75. The Defendants deny the allegations contained in Paragraph 75 of the 
Plaintiffs’ Second Amended Complaint. 
  

76. The Defendants deny the allegations contained in Paragraph 76 of the 
Plaintiffs’ Second Amended Complaint. 
  

77. The Defendants deny the allegations contained in Paragraph 77 of the 
Plaintiffs’ Second Amended Complaint. 
  

78. The Defendants deny the allegations contained in Paragraph 78 of the 
Plaintiffs’ Second Amended Complaint. 
  

79. The Defendants deny the allegations contained in Paragraph 79 of the 
Plaintiffs’ Second Amended Complaint. 
  

80. The Defendants deny the allegations contained in Paragraph 80 of the 
Plaintiffs’ Second Amended Complaint. 
  

81.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

82. The allegations in Paragraph 82 of the Plaintiffs’ Second Amended 
Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 82 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof. 
  

83. The Defendants deny the allegations contained in Paragraph 83 of the 
Plaintiffs’ Second Amended Complaint. 
  

84. The Defendants deny the allegations contained in Paragraph 84 of the 
Plaintiffs’ Second Amended Complaint. 
  

85. The Defendants deny the allegations contained in Paragraph 85 of the 
Plaintiffs’ Second Amended Complaint. 
  

86. The Defendants deny the allegations contained in Paragraph 86 of the 
Plaintiffs’ Second Amended Complaint. 
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87. The Defendants deny the allegations contained in Paragraph 87 of the 
Plaintiffs’ Second Amended Complaint. 
  

88. The Defendants deny the allegations contained in Paragraph 88 of the 
Plaintiffs’ Second Amended Complaint. 
  

89.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

90. The allegations in Paragraph 90 of the Plaintiffs’ Second Amended 
Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 90 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof. 
  

91. The Defendants deny the allegations contained in Paragraph 91 of the 
Plaintiffs’ Second Amended Complaint. 
  

92. The Defendants deny the allegations contained in Paragraph 92 of the 
Plaintiffs’ Second Amended Complaint. 
  

93. The Defendants deny the allegations contained in Paragraph 93 of the 
Plaintiffs’ Second Amended Complaint. 
  

94.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

95. As to Paragraph 95 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 95 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

96. As to Paragraph 96 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 96  alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

97. The Defendants admit the allegations contained in Paragraph 97 of the 
Plaintiffs’ Second Amended Complaint. 
  

98. As to Paragraph 98 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 98  alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
 

99. The Defendants deny the allegations contained in Paragraph 99 of the 
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Plaintiffs’ Second Amended Complaint. 
 

100. The Defendants deny the allegations contained in Paragraph 100 of the 
Plaintiffs’ Second Amended Complaint. 
  

101. The Defendants deny the allegations contained in Paragraph 101 of the 
Plaintiffs’ Second Amended Complaint. 
  

102. The Defendants deny the allegations contained in Paragraph 102 of the 
Plaintiffs’ Second Amended Complaint. 
  

103. The Defendants deny the allegations contained in Paragraph 103 of the 
Plaintiffs’ Second Amended Complaint. 
  

104. The Defendants deny the allegations contained in Paragraph 104 of the 
Plaintiffs’ Second Amended Complaint. 
 

105.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

106. The Defendants deny the allegations contained in Paragraph 106 of the 
Plaintiffs’ Second Amended Complaint. 
  

107.  The Defendants deny the allegations contained in Paragraph 107 of the 
Plaintiffs’ Second Amended Complaint. 

 
108. The Defendants deny the allegations contained in Paragraph 108 of the 

Plaintiffs’ Second Amended Complaint. 
 

109.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

110. The Defendants admit the allegations contained in Paragraph 110 of the 
Plaintiffs’ Second Amended Complaint. 
  

111.  The Defendants admit the allegations contained in Paragraph 111 of the 
Plaintiffs’ Second Amended Complaint. 
  

112. The Defendants deny the allegations contained in Paragraph 112 of the 
Plaintiffs’ Second Amended Complaint. 
 

113. The Defendants deny the allegations contained in Paragraph 113 of the 
Plaintiffs’ Second Amended Complaint. 
  

114. The Defendants deny the allegations contained in Paragraph 114 of the 
Plaintiffs’ Second Amended Complaint. 
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115. The Defendants deny the allegations contained in Paragraph 115 of the 

Plaintiffs’ Second Amended Complaint. 
 

116.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

117. The Defendants deny the allegations contained in Paragraph 117 of the 
Plaintiffs’ Second Amended Complaint. 
 

118. The Defendants deny the allegations contained in Paragraph 118 of the 
Plaintiffs’ Second Amended Complaint. 
  

119. The Defendants deny the allegations contained in Paragraph 119 of the 
Plaintiffs’ Second Amended Complaint. 
 

120. The Defendants deny the allegations contained in Paragraph 120 of the 
Plaintiffs’ Second Amended Complaint. 
  

121. The Defendants deny the allegations contained in Paragraph 121 of the 
Plaintiffs’ Second Amended Complaint. 

 

122. The Defendants deny that the Plaintiffs are entitled to the relief sought in 
the Second Amended Complaint. 

 
WHEREFORE, having answered the Complaint, the Defendants pray that it be 

dismissed with costs and attorney’s fees for defending this action, and for such further and 

other relief as this Honorable Court deems just and appropriate. 

 
Affirmative Defenses 

 
1. The Defendants incorporate herein all the paragraphs of this Answer as if more 

fully set forth at length herein. 

2. Plaintiffs’ Second Amended Complaint fails to state a claim upon which relief 

may be granted against this Defendants under Rule 12(B)(6) of the South 

Carolina Rules of Civil Procedure. 
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3. Plaintiffs’ Second Amended Complaint is barred by the Doctrine of Unclean 

Hands. 

4. The Plaintiffs’ Second Amended Complaint should be dismissed due to the 

sworn testimony of Charles Simmons, Jr., naming the members SFH.  

5. The Plaintiffs’ Second Amended Complaint is barred due to the terms of the 

SFH Operating Agreement.  

6. Plaintiffs’ Second Amended Complaint is barred by the Doctrines of Estoppel, 

Waiver and Laches.  

7. The Plaintiffs’ derivative action fails to comply with Rule 23, SCRCP, and 

therefore, should be dismissed.  

8. The Defendants hereby give notice that they intend to rely upon such other 

affirmative defenses as may become available or apparent during the course 

of discovery, and thus raises all affirmative defenses.   

9. The Plaintiffs lack standing to bring this action, and therefore, their Second 

Amended Complaint must be dismissed. 

10. The Defendants reserve the right to Amend their Answer to the Second 

Amended Complaint as additional information is learned throughout the 

discovery of this case. 

 
VAUX MARSCHER BERGLAIND, P.A. 

 
 
    By: S/MARK S. BERGLIND   
    Attorneys for the Defendants, 
    Palmer E. Simmons, Individually  

and as Trustee of the Charles E.  
Simmons, Jr. and Rosa G. Simmons 
Revocable Trust dated May 5, 2016, 
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and Charlesetta S. Aiken 
MARK S BERGLIND, SC Bar No. 74839  
Stephen Meyer, SC Bar No. 102322; Fed. No 12237 
Post Office Box 769  
Bluffton, South Carolina 29910    

 Telephone 843-757-2888 
    Facsimile 843-757-2889 
 
 November 16, 2020 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

    
 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

 
The Honorable R. Lawton McIntosh 

    
 

Common Pleas Court Case No. 2019-CP-07-01246 
Appellate Case No. 2021-000375 

    
 
Greg Marcus Simmons and Jermaine Robinson, both individually and derivatively on behalf of 
Simmons Family Holdings, LLC, a South Carolina Limited Liability Company, Respondents, 
 
v. 
 
Palmer E. Simmons, individually and as Trustee of the Charles E. Simmons, Jr. and Rosa G. 
Simmons Revocable Trust dated May 5, 2016, and Charlesetta S. Aiken, Appellants, 
 
and 
 
Simmons Family Holdings, LLC, as a nominal Defendant. 
 

       

PROOF OF SERVICE 
       

 
 The undersigned certifies that she served a copy of the foregoing Motion to Dismiss to all 

counsel of record on September 7, 2021, by mailing a copy of same, electronically or with proper 

postage affixed thereto, as follows: 

Ainsley F. Tillman 
Ian S. Ford 
Ford Wallace Thomson LLC 
715 King Street 
Charleston, SC  29403 
Ainsley.tillman@fordwallace.com 
Ian.ford@fordwallace.com 
Attorneys for Appellants 

 

       
Shannon R. Cerone, Paralegal 

Sep 07 2021




