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STATE OF SOUTH CAROLINA 372201
ADMINISTRATIVE LAW COURT R

SC ADMIN. |AW COURT
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Docket No.: 10-ALJ-08-0774-AP
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VS.
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South Carolina Department of Healthand - - March 13, 2013
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TEMENT OF THE CASE o

_ STANDARD OF REVIEW _
ThlS case 1s before the Court as an appeal from a Fmal Order of DHHS pursuant to S. C

Code Ann § l 23 600(D) of the Adrmnlstratlve Procedures Act (APA) An Admlmstratlve Law : '_
Judge rev1ews the case m an appellate capamty under the APA In South Carolma, the o
prov151ons of the APA spemﬁcally, Sectlon 1- 23 380(A)(6) govern the cncumstances in whrch.

an appellate body may reverse or modlfy an -agency de0131on That section states

“The Court may reverse or modlfy the decision if substantral nghts of the appellant have_
(\ been prejudrced because the adm1mstrat1ve ﬁndmgs mferences conclusmns or_ :
R declslonsare AR R S et S
o (a) 1n v1olat10n of constltutlonal or statutory prov1srons -




(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial evidence
on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(A)(6) (2009).

A decision is supported by ° substantlal evidence” when the record as a whole allows__.»

reasonable minds to reach the same conclusron reached by the agency. Bilton V. Best Western G
- Royal Motor Lodge,. 282 S.C. 634 321 SEE2d 63 (Ct. App.. 1984) “The well- settled se law
" this state has also mterpreted the rule to mean that a dec151on will not be set asrde srmp,y

- reasonable mmds may dlffer on the Judgment Lark v Br Lo 276 S C: 130 276 S E'T

. stupported by substantral v1dence Wate IS

-(1996) crtrng Kearse v State Health and Human Serv1ces Fmance Commn 318 '

:'S E 2d 892 (1995) Furthermore the rev1ewmg court is prohrblted from substltutmg 1ts Judgment;:
_ -for that of the agency as to the Welght of the ev1dence on questrons of fact Grant v. South - - o
‘_ Carohna Coastal Councrl 319 S C 348, 461 SE2d 388 (1995) cmng Glbson v Florence
o ount;z Club, 282 S C. 384 318 S E. 2d 365 (1984) Fmally, the party challengrng an agency

actlon has the burden of provmg convmcmgly that the agency's decision is unsupported by

substantlal evidence. Waters v. South Carolma Land Resources Conservatlon Comm'n, 321 S.C.
219, 467 S.E. 2d 913 (1996), citing Hamm V. AT&T 302 S.C. 210, 394 S.E.2d 842 (1994)
Of course, the ALC may. always reverse or remand a. declslon which is affected byan . .

error of law Grlham V. Wood31de M1lls et al 312 S. C 523 435 S.E.2d 872 (Ct App 1993)




However, in reviewing the errors of law asserted by the Appellant, the ALC does need to give
deference to the Department's interpretation of its own rules and the relevant federal rules and
manual provisions applied. Hampton Nursing Center v. State Health and Human Services
Finance Commission, 303 S.C. 143, 399S.E. 2d 434 (Ct. App. 1990) and Ruocco v. S.C. Board
of Registration for Professional Engineers and Land Surveyors, 314 S.C. 111, 441 S.E. 829 (Ct.

App. 1994).

A B FACTS/BACKGROUND L
Appellant in thlS matter is a Medrcard ehglble 1nd1v1dua1 who has been recelvmg

_serv1ces under the South Carohna Mental Retardatlon/Related VDlsablhtles (MR/RD)-~Wa1ver i

: a f'f,.i»Care A1de and Compamon Care servrces per week and.about 36 hours of Resplte-Care per week R

"__"-iPersonal Care Arde 1 (PCAII) servrces consrst of hands -on personal care that a person needs to.
accomphsh their actrvmes of dally hvmg such as bat}nng, toﬂetmg, dressmg a.nd eatmg Adult .

,Compamon Serv1ces are srrmlar to PCAH servrces but mclude an aspect of commumty

mtegratlon Resplte Care can be a range of servrces mcludmg personal care but 1s desrgned to' B

' prov1de serv1ces when the normal caregiver 1s absent or needs relief. -

The Warver capped any comblnatron of PCAH and Adult Compamon services at 28 -

o hours per week The normal cap for Resprte Servrces under the Tew. Walver is 68 hours per_j.:_'i_'-j-_: f':'. .

month (or almost 16 hours per week) bt exceptlons can be granted for up to 240 hours per




month (or about 56 hours per week). Under the new limits, Appellant’s services were reduced
to 28 hours of PCAIl-type sertlices (including Adult Companion services) per week and 68
monthly hours of Respite Care. After the initial cuts, Appellant’s Service Coordinator applied
for an increase in Respite Care, and Appellant was granted a total of 172 hours of Respite Care
per month (or about 40 hours per week)

In accordance with the new Walver Appellant’s Occupatronal and Speech Theraples

were dlscontmued Aﬂer Reconsrderatron was denied, Appellant appealed the reductrons and the-:

" ehmmanon of serv1ces to the DHHS Appeals D1v1310n In the Decrsron of the Department s

o ‘Dr's_CU'ssloN -

Changes in Watver '

Sectlon 1915(c) of the Socral Secunty Act [42 USC §1396n(c)] perrmts states to walve_;._: o

: the requlrement that persons w1th mental retardatlon or a related dlsablhty hve m an 1nst1tut10n n. .o

order to recelve certam Medlcard servrces “[The program] allow[s] states to expenment w1’th~"_" o

methods of care, or to prov1de care on a targeted basis, without adhermg to the strict mandates of =~

the Medrcard system 7 See Brvson V Shumway, 308 F. 3d 79 (1St C1r 2002), _crted in. Doe v. :

Kldd 501 F 3d 348 (4th C1r ;2007) Under S C Code Ann §44 6 5 et seq DHHS 1s the smgle

:‘ state agency desrgnated to adm1mster the South Carolma s Medtcald Program §l902(a)(5) [42e




USC §396a(a)(5)] and 42 CFR §431.10.

Respondent has the statutory authority to enter into a Waiver agreement with the Centers
for Medicare and Medicaid Services (CMS), the federal agency that administers the Program.
The major changes include the new limits on Personal Care Aide Services (PCA), Adult
Companion Services (ACS), and Respite Care. Speech Language pathology, Occupational and
Physical Therapy are among the services eliminated The elimjnation of “daily” respite is a

relmbursement change whrch does not ehmmate the servrce Therefore the Departments have_ o

properly exerclsed therr authonty to amend the Walver and CMS the respon51ble federal agency L

U (c) The'Medrcald agency may. not ar 1tranly eny or reduce the amount duratron or
scope ofa requrred service under Sec: Sec. '440.210- and 440.220 to‘an otherwise
. eligible recrprent solely because of the- dlagnosrs type of illness, or condition. -

(d) The agency may place appropnate limits on a service based on such cnterla as -
A medlcal necessrty oron utlhzatlon control procedures (Empha315 added)
However §440 230(b) means adequacy of the servrce as a whole Therefore the: Hearing '
Ofﬁcer could have made a finding that the Sel'VlCeS to this specific Appellant were 1nsufﬁ01ent

but would not be able under §44O 230(b) to generahze to the adequacy of the servrces prov1ded B

wrthm the Warver program




- , ___here because the Hearmg Ofﬁcer had substantlal ev1dence to ﬁnd that servrces themselves ha

Services have been provided with reasonable promptness, even assuming that the
provision of services is included in the reasonable promptness provisions. Sec. 1902(a)(8) [42
USC §1396a(a)(8)] provides as follows: |

A State plan for medical assistance must—
(8) provide that all individuals wishing to make application for medical assistance under

the plan shall have opportunity to do so, and that such a531stance shall be furnished with
reasonable promptness to all ellglble 1nd1v1duals

In hlS De0131on the Heanng Officer specrﬁcally found that\_the services. were prov1ded wnhf o

” 'now reads as follows

(a) The' terrn “medlcal asswtance means payment of part or all of the cost of the S
followmg care: and services.or the care and serv1ces themselves, or both

| :Before the Hearmg Officer’s De0131on in thrs matter the underlmed and bolded part was added-~
by the Pat1ent Protectlon and Affordable Care Act (ACA Pub L lll 145) effectlve March 23 .‘_i |
2010. Although the leglslatlve hlstory does indicate that this amendment was mtended to correct »

. any mlsunderstandmgs of the meamng of the term it 1s stlll for courts to determine the ~-

' retroactlve effect 1f any, of the amendment In any case any mlsunderstandmgs are not relevantfg e

- been prov1ded w1th reasonable promptness It 1s the amount of the serv1ces that is at 1ssue here



The Program Coordinator from the District Office received an application from the
Service Coordinator to increase the Respite Care to make up for the reduction in PCAII Services.
The application was from the Service Coordinator, Ms. Yankowitz. The Service Coordinator
had recommended 228 hours of respite services per month. This took into consideration the
attending physician’s orders, as was required in the previous Administrative Decision. The
Service Coordinator’s request was within the limits created by.the new Waiver. Therefore I find

that the substantral evrdence in the Record on Appeal supports the ﬁndmg that the changes in the-_ -

walver were lawfully made

2. Due Process e PR B
3 : SN s 1n1t1a1 notrce to Appellant about the reductron in service

N was defectlve an in; v101at10n f due process because 1t drd not comply wrth the

"regulatlon

. "which'a hearmg will be granted and S -
" (e)An explanatlon of the crrcumstances under wh1ch Medlcard is. contmued 1f a

ey _heanng is. requested
Specrﬁcally, Appel]ant complams that the notlce does not adequately descnbe the actron taken

by the agency , . . _ , .
The “regulatlons that support the action” are set forth in the general descnptron of thefl

home and commumty based waivers m 42 CFR §440. 180 of the Medrcard Regulanons wh1ch ;

reads in pertment part
| 440 180 Home or commumty based services. .- ~ R




(a) Description and requirements for services. ''Home or community-based
services" means services, not otherwise furnished under the State's Medicaid plan,
that are furnished under a waiver granted under the provisions of part 441, subpart
G of this chapter.

(1) These services may consist of any or all of the services listed in paragraph
(b) of this section, as those services are defined by the agency and approved by
CMS.

Appellant alleges that h1s parents were warned that they would be responsible for the cost of |
- services | provided during the ‘pendency of the‘appeal “This is set forth in 42 CFR §435~ 60’2(‘a)"
whlch is- mcluded in Part 435 Ehglblhty, of 42 CFR Subpart G entltled General Flnanc1al S

income of the md1v1dua1 spouse in determmmg his ‘or her ehglblhty, begmmng R
o the first month’ followmg the month the couple ceases to live together. - .- L o
= (4) In the case of eligible 1nst1tut10nahzed spouses who ‘are aged, blind, and R
e disabled and who have shared the same room in a title XIX Medicaid institution,
. the agency has the. optlon of considering these couples-as ‘eligible couples for -
L 'purposes of countmg income. and resources or as ellglble 1nd1v1duals whlchever is"
' more advantageous to the couple : S : S

This addresses the calculatlon of Medlcald ehglblhty The Medicaid Fair Hearmg regulatlons e

) allow the agency to recoup the cost of serv1ces mamtamed dunng the pendency of an appeal: o




(a) If the agency mails the 10-day or 5-day notice as required under Sec.
431.211 or Sec. 431.214 of this subpart, and the recipient requests a hearing
before the date of action, the agency may not terminate or reduce services until a
decision is rendered after the hearing unless--

(1) It is determined at the hearing that the sole issue is one of Federal or State
law or policy; and

(2) The agency promptly informs the recipient in writing that services are to be
terminated or reduced pending the hearing decision.

(b) If the agency's action is sustained by the hearing decision, the agency may -
institute recovery procedures against the apphcant or recipient to.recoup the cost .~ - ..
of any services furnished the recrp1ent to the extent they were furnrshed solely by AR
reason ofthrs sectlon ’ : e _ - -

o ‘SECTION 123360, Commumcatlon __
e assrgned to decrde contested case. L

,however there ‘was prelrmmary S

| j commumcatlon Wthh took place between DDSN and the D1rector of the Appeals D1v1sron This -

o commumcatlon has not been shown as preJudrcral The person 1dent1ﬁed by Appellant as havmg

A .‘__4:-.:,_:3 Prevrous Admrmstratlve Demsmn

v1olated this provrslon was, at the trme the Dlrector of the D1v1sron of Appeals and Heanngs: -

| 'He was not the person a351gned to make the ﬁndmgs of fact and conclusrons of law in this case.. <.

" Even if he had been the person, it goes agamst reason that the adJudlcator cannot ﬁnd out. what' '
~ the posture of the case 1s before i 1ssu1ng a Notice of the Heanng For the foregomg reasons .

» fmd that adequate due process was afforded to Appellant :

Respondent asserts that the Decrslon 1n the 2009 case. Vof |Appellant| V. SCDHHS,_ 09-




MISC-017 was a final Order, which the Hearing Officer expected to be carried out. Respondent
did not object to the incorporation of the previous case, and the record reflects that the Hearing
Officer in this case reviewed it. However, the Hearing Officer declined to apply it dispositively
to the Appellant’s need for care at this time. Respondent asserts that the previous case ended
with the Remand and the Hearing Officer did not retain jurisdiction of the case for further

review. The Court agrees.

N Durrng the trme the prev1ous Order ‘was being 1mplemented the new Waiver requrred all__- R

servrces to be reevaluated takrng 1nto consrderatron the new hrmts The evrdence substantlates e

" reasonably accommodated takmg mto account the resources avarlable to the state and the necds; :

) "of other wuh mental drsablhtres Id. at 587 o = _
o Appellant argues that the Supreme Court in Olmstead sald that 1f the person wants to hve a

B in the cornmumty and the State ] treatmg professronals thmk he can and the State can reasonably j

“ 'accommodate such a placement then the person should be supported in the commumty “The

proposed cuts in servrces to Appellant could lead to his havrng to be mstrtutlonahzed and .

- therefore the cuts should be prohrbrted

Appellant is’ hvmg in. the commumty, and it is speculatlve as to whether the reductlon in RS

o servrces wrll cause. hun to be mstltutlonahzed If 1t is- assumed to be true that he would bef_-’ T




institutionalized, the State’s responsibility under Olmstead (to support a person in the

community) is not boundless. Olmstead, at 603. If the accommodation would fundamentally

alter the State’s program, the State does not have to make the accommodation.

ORDER
THEREFORE, IT IS HEREBY ORDERED that the decision of the South Carolina

Dépari:_menf of Health and Human Services is AFFIRMED.

. ’_-}’{__',."CAROLYNC MATTHEWS(_
: Admmlstratlve Law Judge RIS

Cb umbla, Sou Carolma-

o o A OF SERVICE -
~ o Thisisto certrfy that ned h
+-served this order in & me_above gnﬂﬂed acnon Upon a

- arties’ to th|s causeb‘ deposm pacopy h heredt;
jostage pand orin the lnteragency- .

arty(ies) or thelr attorney(s)




