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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

e

COUNTY OF BARNWELL

Ashley Whitehead, individually and as
Guardian ad Litem for Brantley W, a
minor under the age of fourteen (14)
years and William B. Whitehead,

C.A. No. 2021 -CP-06-00028

ORDER
Plaintiffs,
vs.

Barnwell School District 45,

N N e Nt et i S s

Defendant.

This case came before the Court on April 1, 2021 on a motion that the Defendant,
Barnwell School District 45 (“District), filed pursuant to Rule 12(b)(6) of the South Carolina
Rules of Civil Procedure. The District seeks to dismiss the Plaintiffs’ complaint on the ground
that South Carolina law does not permit a claim for an alleged negligence claim under the facts
alleged in the Plaintiffs’ complaint.

All parties were present and represented by counsel of record for the hearing on the

District’s motion. For the reasons set forth herein, the Court grants in part and denies in part the

District’s motion to dismiss.

negligently dropped the minor Plaintiff, B.W._, off at the wrong location. For some period of
time, B.W.’s whereabouts were unknown to the Defendant, and Plaintiffs Ashley and William

Whitehead were informed that their son, B.W., was lost. B.W. wag reunited with his parents
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guardian of B.W, and both William and Ashley Whitehead also allege claims individually
seeking to recover for their Oown emotional distress as well as medical expenses incurred for
treatment received by B.W.

The South Carolina Supreme Court’s opinion in Kinard v. Augusta Sush and Dooyr Co.,
286 S.C. 579, 336 S.E.2d 4635 (1985) is instructive on the District’s motion. In that case, the
plaintiff, a mother, sought to recover for her own physical injuries, as well as her alleged
emotional distress from witnessing a serious injury to her daughter as the result of a vehicle
accident. The Court adopted a cause of action for negligent infliction of emotional distress, but
strictly limited the claim to the “bystander” context. In other words, the Court established the
elements of this cause of action to require that it only applies when a defendant’s negligence
causes a death or serious physical injury to another while the plaintiff bystander is in close
proximity to the accident and is closely related to the victim. Plaintiffs have conceded that they
are not alleging a bystander claim.

Additional South Carolina authorities are consistent with the narrow scope of this claim.
For example, in Doe v. Greenville County School District, 375 S.C. 63, 651 S.E.2d 305 (2007), a
student’s parents brought an action against a school district alleging several causes of action
arising from incidents of sexual activity between a female student and a substitute teacher. The
parents alleged, among other things, a claim for negligent infliction of emotional distress. With
regard to this claim, the Court stated as follows:

In this case, Mr. and Mrs. Doe admit that they did not and cannot
allege facts which would support a bystander liability cause of

action. Because South Carolina courts have limited the
recognition of negligent infliction of emotional distress claims
in_circumstances such as the one presented in this case to
bystander liability, Mr. and Mrs. Doe have not stated a claim
which is cognizable under South Carolina law.
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bystander trauma).

In Dooley v. Richland Memorial Hosp., 283 S.C. 372,322 S.E.2d 669 (1984), parents
sued a hospital for alleged negligent infliction of emotional distress based on the
misidentification of their son as an individual seriously injured in an automobile accident. The
Court rejected the parents’ cause of action in part because they “failed to make any showing of
physical injury to support their claim.” As in this case, the parents in Dooley alleged to have
sustained emotional trauma because of fear and concern about the wellbeing of their child, who
had been misidentified as an accident victim. The facts of Dooley are analogous to this case, in
that the Plaintiffs here allege that for a period of time they were concerned about the wellbeing
of their child.

In this case the Plaintiffs admit that they have not alleged a “bystander” liability claim.
They instead argue that this is a negligence claim in which they suffered a “direct” injury.
Plaintiffs® argument ignores the clear holding of the Kinard and Doe decisions. They cite to
several cases to argue that they can pursue this negligence claim outside of the bystander context.
The Court disagrees.

First, the Plaintiffs rely on three older court decisions—AMack v, South-Bound R. Co., 52
S.C. 323,29 S.E. 905 (1898); Spaugh v. Atlantic Coast Line R. Co., 158 S.C. 25, 155 S.E. 145
(1930); and Padgett v. Colonial Wholesale Distributing Co., 232 S.C. 593,103 S.E.2d 265
(1958). Plaintiffs’ reliance on these decisions is misplaced. All of these cases were decided
many years ago, prior to the Kinard decision. The Kinard decision controls, not the older cases
relied upon by the Plaintiffs,

Finally, Plaintiffs also rely on Bray v. Marathon Corp., 356 S.C. 11 1, 588 S.E.2d 93

(2003). The Bray decision is distinguishable from this case, The Supreme Court of South
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Carolina in Bray held that a worker who was operating a trash compactor when a coworker was
crushed to death could bring a products liability claim against the manufacturer and lessor of the
compactor for strict liability and negligence. The Court’s reasoning in that case was based on
the fact that the Plaintiff was alleging a products liability claim under the strict liability statute
for defective products. Because the Plaintiffs claim involved strict liability, the Court also
allowed a negligence claim to proceed. However, Bray did not overrule the Kinard and Doe
decisions, and is limited to the facts ot that case, involving a strict liability case based on a

defective product.

to provide care for B,W. !

IT IS THEREFORE ORDERED that the District’s motion to dismiss is GRANTED
IN PART AND DENIED IN PART.

AND IT IS SO ORDERED.

— e

'The factual recitations above are based on the complaint in this action and the memoranda filed in
Support of this motion, and are not intended to and shall not be construed to make any finding of fact in
this action. The factual statements in this Order are procedural and cannot be used 1o prejudice or bind
any party who would seck to assert different facts during the pendency of this action,

4
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Barnwell Common Pleas

Case Caption: Ashley Whitchead , plaintiff, et al VS Barnwell School District 45
Case Number: 2021CP0600028
Type: Order/Other

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2021-05-10 09:45:25 page sors
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BARNWELL ) CIVIL ACTION NO.: 2021-CP-06—h____
)
ASHLEY WHITEHEAD, )
individually and as Guardian ad )
Litem for BRANTLEY W., a minor )
under the age of fourteen (14) years )
and WILLIAM B. WHITEHEAD. )
)
)
)
)
)
)
)
)
)
)

Plaintiffs, SUMMONS

(JURY TRIAL DEMANDED)
(PERSONAL INJURY)

VS.

BARNWELL SCHOOI.
DISTRICT 45,

Defendant.

TO TIHIE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUM

days afler the service hereof, exclusive of the day of such servi

¢e, and if you fail to answer the

Complaint within the time aforesaid, Plaintiff will apply to the Court for the relief demanded in

the Complaint and Judgment by defauly will be rendered against you for the relief demanded in the
Complaint.

GOODING AND GOODING, P.A.

BY: - Woodrow Goodj
H. Woodrow Gooding, SC Bar #2180

Mark B, Tinsley, SC Bar #1 5597
P.O. Box 1000

Allendale. SC 29810
(803) 584-7676
February 2 | 2021 Attorneys for Plaintiff

Page | of 5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BARNWELL CIVIL ACTION NO.: 2021-CP-06-
ASHLEY WHITEHEAD,
individually and as Guardian ad
Litem for BRANTLEY W.__ a minor
under the age of fourteen (14) years
and WILLIAM B. WHITEHEAD,

Plaintiffs, SUMMONS

(JURY TRIAL DEMANDED)

VS, (PERSONAL INJURY)

BARNWELL SC} 100L
DISTRICT 45,

Detfendant.

uvwvvvuuvu'uvwvvuuwv

The Plaintiffs would respectfully show:

1. Plaintit‘t‘Ashley Whitehead is the mother of and duly appointed Guardian ad Litem

for Brantley w. (the minor™), a minor under the age of fourteen (14) years who resides with

Ashely Whitehead in Barnwel] County, South Carolina.
2.

-
=

Defendant is an agency of the State of South Carolina; this a

ction is brought
pursuant to the $.C. Torts Claims Act §

15-78-10 et $€q.. South Carolina Code of Laws.

4. At all times relevant herein, the teachers. aides, bus drivers and other employees

mentioned herein were employees, agents, or servants of Defendant and Wwere acting within the

Scope and course of said agency, service and employment and within the scope of their official

duties with the Defendant.

Page 2 of 5
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6. On or about September 11, 2020. the minor was a st udent passenger on Defendant’s

school bus being operated by D.J. Washington; prior 10 September 11, 2020. Plaintiffs made

Defendant aware that the minor would riding the school bus afier school and should be delivered

to Creation Station, a daycare center in Barnwell, South Carolina: instead of delivering the minor

to Creation Station, Mr. Washington dropped the minor off at the Litchfield Apartments complex

where he was left unattended and unsupervised in the parking lot.

7 Plaintiff Ashley Whitehead was at her place of employment when she received a

telephone call from an employee of Creation Station who informed Plaintiff that her son was not

delivered to the daycare center. Plaintiff Ashley Whitehead became frantic, lefi work. and began

desperately searching for her missing four-year-old son; Plaintiff Ashley Whitehead notified her

husband and minor’s father. Plaintiff William Whitchead, that their son was missing, and he began

frantically and desperately searching for his son. As such. Plaintiffy Ashley and William

Whitehead were in close Proximity to and contemporaneously perceived that their son was lost,
missing, and afraid and were aware of the fear he had to endure. Afiera significant period of time.

Plaintiffs were reunited with their son by another individual who happened to see him standing in

the apartment complex parking lot and took the initiative to make sure she returned him to his

mother,

8. Defendant owed g duty of care to both the minor and the min

Proper supervision of ig students, to place them on the Proper school bus, to deliver them to the

Proper location and under proper supervision. and to provide a reasonably safe ang secure

environment for its students.

Page 3 of 5
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9. As a result of this incident, the minor has suffered significant injuries to his

10,

ical expenses, and other damages,
Detendant, by and through the acts and/or omissions of its agents, servants, and/or

employees. were negligent, careless. reckless, grossly negligent, willful and wanton at the time

and place above-mentioned in the following particulars:

a) In failing to properly care for, monitor. observe and supervise students
entrusted to its care, including the minor;
b) In delivering the minor to an incorrect location and leaving the minor
unattended and unsupervised:
c) In placing the minor on the wrong bus;
d) In endangering the minor;
e) In failing to properly hire, train and supervise its employees;
n In failing to properly instruct angd monitor its bus drivers to insure that its
students are taken to their proper destinations:
£)

n failing to provide a reasonably safe and sec

I
but not limited to p

ure environment, including
TOper supervision, to prohib
their students

it the improper handling of

Page.' 4ols
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h) In failing to promptly discover that the minor had been left at the wrong
location:

i) In failing to properly search for and locate the minor;

D In failing to create p

k) In failing to exercise the de

gree of care that g reasonable school
establishment would have exercised under the same or
circumstances;

GOODING AND GOODING, P.A.

BY: / H. Wo w G

H. Woodrow Gooding, SC Bar #2180

Mark B. Tinsley, SC Bar #15597
P.O. Box 1000

Allendale, SC 29810

(803) 584-7676
February 22021

Attorneys for Plaintifi

Page 5 of 5
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL )

Ashley Whitehead, individually and as
Guardian ad Litem for Brantley W, a
minor under the age of fourteen (14) years
and William B. Whitehea, s

C.A. No. 2021-CP-06-00028

DEFENDANT’S MOTION TO DISMISS

VS,
Barnwell School District 45,

)
)
)
)
)
Plaintiff, )
)
)
)
)
)
Defendant. )

Defendant, Barnwell School District 45 ("District™), hereby moves this Court, pursuant to
Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, for an order dismissing Plaintiffs’
complaint because the Plaintiffs cannot establish the essential elements of their alleged claims,
including the requirement of a physical injury. In addition, the minor Plaintiff’s parents cannot
establish a “bystander” claim. In support of this motion, the District will rely on the pleadings
on file in this case, the applicable statutory and case law, the South Carolina Rules of Civil
Procedure, and a memorandum of law to be filed with the Court prior to a hearing on this
motion.

Respectfully submitted,

HALLIGAN MAHONEY WILLIAMS SMITH
FAWLEY & REAGLE, PA

By: s/ Allen D. Smith
Allen D. Smith, S.C. Bar No. 15065
asmith@hmwlegal.com

Connic P. Jackson, S.C, Bar No. 9488
cjackson@hmwlegagl.com
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March 1, 2021

Columbia, South Carolina

P.O. Box 11367
Columbia, South Carolina 29211
(803) 254-4035

Attorneys for Defendant
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STATE OF SOUTH CAROLIN A )
) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL )
)
)
Ashley Whitchead, individually and as )
Guardian ad Litem for Brantley W._, a ) C.A. No. 2021-CP-06-00028
minor under the age of fourteen (14) years )
and William B. Whitehead, ) DEFENDANT’S MEMORANDUM OF LAW
) IN SUPPORT OF ITS MOTION
Plaintiffs, ) TO DISMISS
)
VS, )
)
Barmnwell School District 45, )
)
Defendant. )

I. INTRODUCTION
Plaintiffs filed this tort action on February 2, 2021. In their complaint, Plaintiffs describe
an incident in which the minor Plaintiff was a student passenger on a school bus and was
allegedly dropped off at the wrong location. Plaintiffs filed this action against Barnwell School
District 45 (“District™) asserting a negligence cause of action. The District has moved for an
order dismissing the complaint on the grounds that Plaintiffs have failed to state facts sufficient
to support a claim against the District upon which relief can be granted. For the reasons set forth

below, Plaintiffs’ claims should be dismissed.

II. STANDARD OF RE VIEW

In ruling on a motion to dismiss under Rule 12(b)(6), the court must examine the legal
sufficiency of the facts alleged in the complaint, and the complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plausible on its face. Ashcroft v.
lgbal, 556 U.S, 662, 129 S. Ct. 1937, 173 L.Ed.2d 868 (2009) (quoting Bell 411 Corp. v,
Twombly, 550 U S. 544, 555, 127 S. Ct. 1955, 167 L.Ed.2d 929 (2007). In considering a motion
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pleaded facts in the complaint, but it does not admit the inferences drawn by the plaintiff from
such facts, nor does it admit conclusions of law, See Deberrm: v, McCain, 275 S.C. 569, 274
S.E.2d 293 (1981). South Carolina courts apply a "fact pleading" standard, which is more
rigorous than the lenient "notice pleading” standard established in federal court. See Rule 8(a)(2),
SCRCP; Gaskins v. S. Farm Bureau Caus. Ins. Co., 343 S.C. 666 671, 541 S.E.2d 269, 271 (Ct.
App. 2000) (citation omitted) (distinguishing relevant standard under the SCRCP from "more
lenient" standard under federal rules), affd as modified, 354 S.C. 416, 581 S.E.2d 169 (2003).
While not intended to be an overly technical standard, the non-moving party may not simply
make conclusory assertions of liability, but must set forth assertions of fact that give rise to
relief. See, e.g., Charleston Cty. Seh. Dist. v, Laidlaw Transit, Inc., 348 S.C. 420, 425, 559
S.E.2d 362, 364-65 (Ct. App. 2001) (finding the trial court properly disregarded the plaintiff’s
conclusory allegations because they were not supported by the asserted facts). It is well-
established that a motion 1o dismiss should be granted where the complaint either fails to allege
all of the elements for a cause of action or sufficient facts to support each element. /nman v. Ken
Hyatt Chrysler Plymouth, Inc., 294 S.C. 240, 242, 363 S.E.2d 691, 692 (1988). The motion must
be granted if the facts alleged in the complaint and the inferences reasonably deducted therefrom
do not entitle the Plaintiff to relief on any theory of the case. Jarrell v. Petoseed Co., 331 S.C.

207,209, 500 S.E.2d 793, 794 (Ct. App. 1998).

. LEGAL ANALYSIS
== AL ANALYSIS
A. Plaintiffs’ Cause Of Action Alleging Negligence Should Be
Dismissed As A Matter of Law
: e e e i e

As a first cause of action, the Plaintiffs seemingly allege a claim for negligent infliction

of emotional distress. This claim must fail as a matter of law for two Separate reasons.
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Carolina Supreme Court has confirmed in Doe v. Greenville Cnty. Sch. Dist., 375 S.C. 63, 651
S.E.2d 305 (2007), this claim is strictly limited to the bystander context. See also Kinard v,
Augusta Sash & Door Co., 286 S.C. 579, 336 S.E.2d 465 (1985). Thus, as explained in Doe, the
Plaintiffs must show the following elements to prevail on this claim:

(a) The negligence of the defendant caused death or serious physical injury to

another;
(b) The plaintiff bystander was in close proximity to the accident;
(c) The plaintiff and the victim are closely related;
(d) The plaintiffcontemporaneously perceived the accident; and

(e) The plaintiffs emotional distress manifests itself by physical symptoms capable
of objective diagnosis and can be established by expert testimony,

If a plaintiff fails to sufficiently allege any one of these elements, the complaint must be

dismissed. Kinard, 286 S.C. at 582.

as required by law. Specifically, Plaintiffs do not allege that the District’s alleged negligence
caused death or serious physical injury. Further, the complaint fails to state any allegations of
emotional distress manifested by physical Symptoms capable of objective diagnosis and can be
established by expert testimony. Moreover., Plaintiffs have failed to show that they were
bystanders in close proximity to an accident and contemporaneously perceived the accident,
Plaintiffs allege the minor Plaintiff was dropped off at an apartment complex and left
unattended and unsupervised. (Compl. § 6). Plaintiff Ashley Whitehead was at her place of
employment when she received a telephone call from a day care employee who informed her that

her son was not dropped off at the daycare center, and Plaintiff William Whitehead was then
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not actionable and should be dismissed because plaintiffs failed to sufficiently allege all of the
required elements. /¢,

Furthermore, as a separate basis for dismissal, the Plaintiffs' cause of action is merely an
effort to circumvent the Tort Claims Act, which prohibits this claim from being brought against
the government. Speciﬁcally, as noted above, the Tort Claims Act, in § 15-78-30(f), defines
"loss" to exclude the intentional infliction of emotional harm. As stated in that section:

(H "Loss" means bodily injury, discase, death, or damage to tangible property,

including lost wages and economic loss to the person who suffered the injury,

disease, or death, pain and suffering, mental anguish, and any other element of
actual damages recoverable in actions for negligence, but does not include the
==10¢€s not include the

intentional infliction of emotional harm.
= ——=-clion of emotional harm

See also Ward v. City of North Myrtle Beach, 457 F, Supp. 2d 625 (D. S.C. 2006) (noting that the
South Carolina Tort Claims Act excludes the intentional infliction of ¢motional harm from the
definition of "loss" for which a governmental entity may be liable under the Tort Claims Act).
Importantly, the South Carolina Tort Claims Act provides the exclusive tort remedy in this case.
S.C. Code Ann. § 15-78-20(b), -30(d), -30(h). As the South Carolina Supreme Court has noted

in Adkins v, Varne, 312 s.C. 188, 439 S.E.2d 822 (1993), a court should look at the nature of a

plead their way around this Tort Claims Act bar, but they should not be allowed to do so. As a
result, for these two Separate reasons, Plaintiffs' cause of action cannot survive and should be

dismissed.

B. Plaintiffs Cannot Recover For Purely Emotional Injuries Based
On The Claims Alleged As A Matter OFf Law

In addition to the arguments set forth above, the South Carolina appellate courts have
recognized only three ways that a plaintiff may recover damages for emotional distress in a tort

case: (1) when it accompanies a physical injury, such as in a car accident; (2) in a claim for
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intentional infliction of emotional distress or outrage where severe emotional distress occurs as a
result of extreme and outrageous conduct by the defendant, and (3) negligent infliction of
emotional distress in the bystander context, first recognized in Kinard v. Augusta Sash & Dooyr
Co., 286 S.C. 579, 582 336, S.E.2d 465 (1985). See also, Ford v. Hutson, 276 S.C. 157, 276
S.E.2d 776 (1981); Hansson v. Scalise Builders of South Carolina, 374 S.C. 352, 650 S.E.2d 68,
70 (S.C. 2007); The development of South Carolina law regarding the recovery of damages for
purely emotional distress is clearly outlined in Judge Roger Young’s order in Zatham v. Latham,
2014 WL 10417616 (Ct. Com. Pleas 2014), a copy of which is attached. (Exhibit A.) See also,
Pope v, Barnwell Cty. Sch. Dist. No. 19, No. 1:16-CV—01627-JMC, 2017 WL 1148741, at *11
(D.S.C. Mar. 28, 2017) (no general negligence cause of action for alleged emotional distress
only). It is well-settled under South Carolina law that emotional distress damages are not available
under a negligence theory absent physical injury or manifestation. /d (citing Dooley v. Richiand
Mem’l Hosp., 283 S.C. 372,322 S.E.2d 669 (1984)) (“Damages for emotional or mental| suffering are
typically not recoverable, unless there is some physical manifestation of the emotional distress™); see
also Smith v, Blanton, C/A No. 8:09—789-HFF~BH, 2009 WL 1107528, at *3 (D.S.C. Apr. 23, 2009)
(explaining “[ulnder South Carolina law, in a negligence action, if [pllaintiff has not suffered
physical injury, damages for emotional distress arc generally not recoverable unless the emotional
distress manifests itself physically™); Padgertt v. Colonial Wholesale Distrip. Co., 232 8.C. 593, 604,

103 S.E.2d 265, 270 (1958) (stating that under the law of this State damages cannot be recovered for

mental suffering in the absence of bodily injury).

000018

82000904120Z4#3SV - SY31d NOWWOD - TTIMNYVS - d Z£:€ £Z Jejy 1202 - Q3714 ATTVOINOY LD



distress cause of action and forty years of precedent completely superfluous and impermissibly
expand the limited cause of action for negligent infliction of emotional distress beyond the
bystander context. Furthermore, the complaint is void of any specific allegations that the minor
Plaintiff suffered physical injuries. Plaintiffs’ claims are purely emotional based on the facts
alleged in the Complaint and are therefore, unrecoverable.
IV, CONCLUSION
Plaintiffs’ complaint fails to provide factual allegations sufficient to support their claim
against the District. In light of the foregoing, the District respectfully request that Plaintiffs’
Complaint be dismissed with prejudice pursuant to Rule 12(b)(6) of the South Carolina Rules of
Civil Procedure,
Respectfully submitted,

HALLIGAN MAHONEY WILLIAMS SMITH
FAWLEY & REAGLE, PA

By: s/ Allen D. Smith
Allen D. Smith, S.C. Bar No. 15065
asmith@hmwlegal.com

Connie P. Jackson, S.C. Bar No. 9488
cjackson@hmwlcgal.com

P.O.Box 11367
Columbia, South Carolina 29211
(803) 254-4035
Attorneys for Defendant
March 23, 2021

Columbia, South Carolina

000019

8200090d0120Z43SY9 - SY31d NOWWNOD - TI3MNYVE - Wd Z6:€ £2 ey 4202 - G374 ATIVOINOYLOT T3



Latham v. Latham, 2014 wL 10417616 (2014)

2014 WL 10417616 (8.C.Com.PL.) (Trial Order)
Court of Common Pleas of South Carolina.
Ninth Judicial Cireuit
Charleston County

Nancy LATHAM,
V.
Christopher LATHAM , etal,

No. 2013CP100218g.
February 3, 2014.

Order Granting Defendant Bank of America’s Motion to Dismiss and Granting in Part and Denying in Part
Defendant Christopher Latham’s Motion to Dismiss

Roger M. Young, Sr., Judge.

*1 This matter is before this Court pursuant to S.C. R. Civ. P. 12(b)6) on Defendants Bank of America’s (Bank) and
Christopher Latham’s Motion to Dismiss the Plaintiff's Second and Third Amended Complaints which attempt to state

claims of negligence supervision and intentional infliction of emotional distress (outrage) against these Defendants,

PROCEDURAL BA CKGROUND

On April 15, 2013, Plaintiff Nancy Latham filed this action against the Defendants Christopher Latham, Wendy Annette
Moore, Aaron Wilkinson, Arthur Yenawine, and Jane and/or John Doe(s) in the Charleston County Court of Common Pleas.
The Complaint was never served on Defendants. On June 3, 2013, Plaintiff Nancy Latham filed an Amended Complaint in
this action against the Defendants Christopher Latham, Wendy Annette Moore, Aaron Wilkinson, Arthur Yenawine, Rachel
Palmer, and Jane and/or John Does. The Amended Complaint was never served on Defendants. On August 14, 2013, Plaintiff
Nancy Latham filed her Second Amended Complaint against Defendanis Christopher Latham Wendy Annette Moore, Bank
of America Corporation, US Trust Corporation, and John and/or Jane Doe(s). Defendant Bank of America filed a Motion to
Dismiss and Christopher Latham filed a Motion to Dismiss or for More Definite Statement of Plaintiff’s Second Amended
Complaint on several grounds, including that the Plaintiff failed to properly allege the elements of a negligence claim or in
the alternative, the claim Wwas 30 vague or ambiguous that a defendant could not frame aresponsive pleading,

The parties submitted memoranda setting forth their arguments with regard to the motions, and the Court conducted oral
arguments on December 4, 2013. Defendant Bank’s and Defendant Latham’s Motions to Dismiss were taken under
advisement, and Plaintiff's Motion to Amend was granted. On December 11, 2013, Plaintiff filed a Third Amended
Complaint, for which Defendants Bank of America and Christopher Latham renewed their Motions to Dismiss,

LEGAL ARGUMENT

Under S.C. R. Civ. P, 12(b)}(6), a defendant may move to dismiss a complaint based on a failure to state facts sufficient to
constitute a cause of action. Spence v, Spence, 368 S.C. 106, 114, 628 S.E.2d 869, 873 (2006). In considering a motion to
dismiss a complaint based on a failure to state facts sufficient to constitute a cause of action, the trial court must base irs
ruling solely on allegations set forth in the complaint. Id S.C. R. Civ. P. &(b) mandates that a pleading contain “ultimate
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facts,” which are facts that “fall somewhere between the verbosity of evidentiary facts and the sparsity of legal conclusions.”
Rotec Servs. v Encompass Servs., 359 §.C. 467, 473, 597 S.E.2d 881, 884 (S.C. Ct. App. 2004) (quoting Warts v. Metro Sec.
Agency. 346 8.C. 235, 240, 550 S.E.2d 869, 871 (S.C. Ct. App. 2001)).

NEGLIGENT SUPERVISION

Although it may surprise many because it sounds harsh at first glance, a person generally has no duty to act affirmatively to
protect the interests of others or come to their aid or rescue. Rayfield v. S. Carolina Dep't of Corr., 297 S.C. 95, 101, 374
S.E.2d 910. 913 (S.C. Cu. App. 1988) (quoting Sharpe v. South Caroling Dept. of Mental Health, 292 S.C. 11, 354 S.E.24
778(8.C. Ct. App. 1987) writ dismissed. 294 S.C. 469, 366 S.E.2d 12 (1988). Stated another Way, a person usually incurs no
liability when he fails o take steps to protect others from harm that he did not create. Id.

*2 Therefore, in a case like this, the question is not whether the Bank knew or had notice of the Defendants Latham’s and
Moore’s actions, but rather did the Bank owe the Plaintiff any duty to protect her from the harm she suffered.

As with most general rules, there are exceptions. Within the context of duty - the building block of all of negligence law -
there are five general, yet distinct exceptions which will be explored more fully below. In their authoritative treatise on South
Carolina tort law, Professors Hubbard and Felix note these five exceptions have two things in common: they either involve
situations where a particular defendant can fairly be said to be different from society in general, or it can fairly be said the
defendant has, to some extent, waived his right to refuse to act. F.P. Hubbard & R.L. Felix, The Seuth Carolina Law of Torts
105 (4th ed. 201 1)(footnotes omitted). Tt should also be noted that even if a defendant falls within one of these categories or
cxceptions, the duty owed is still only that of due care, and general principles of proximate cause apply as well. These
exceptions do not morph a negligence-based cause of action into an intentional tort or one based upon strict liability.

The five basic exceptions to the rule that one does not generally owe a duty to act af] firmatively to come 10 the aid of another
are: (1) special relationship to the victim (duty to aid or protect); (2) special relationship to the injurer (duty to control,
supervise, or warn): (3) voluntary undertaking; (4) creation of risk; (5) statutory imposition of risk. Id.

Negligent supervision of employees falls under the category of the duty arising because of some special relationship to the
injurer. The Third Amended Complaint does not label its causes of actions. For instance, at times it speaks in terms of the

Defendant Bank failing to supervise its employees, Defendants Latham and Moore, and then shifts to intentional actions in
the next paragraph.

In Degenhart v. Knights of Columbus, 309 S.C. 114, 420 S.E.2d 495 (1992), the South Carolina Supreme Court adopted the
Restatement (Second) of Torts § 317 (1965), which states:

A master is under a duty to exercise reasonable care so to control his servant while acting outside the
scope of his employment as to prevent him from intentionally harming others or from $o conducling
himself as to create an unreasonable risk of bodily harm to them, if (a) the servant (i) is upon the
premises in possession of the master or upon which the servant is privileged to enter only as his servant,
or (ii) is using a chatte] of the master, and (b) the master (i) knows or has reason to know that he has the

ability to control his servant, and (ii) knows or should know of the necessity and opportunity for
exercising such control.:
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knew or had reason to know it had the ability to control Defendants Latham and Moore, and the Bank knew or should have
known of the necessity and opportunity for exercising such control over them.

Normally, the Court’s analysis would end there, because as a matter of Jaw no court would impose a duty upon an employer,
in the ordinary course of business, to monitor its employees to discover whether one or more of them were planning to kill a
spouse, even if the employer had knowledge that an employee was going through a divorce. or that two of its employees were
having an romantic affair. Tt might be against company policy for two employees to become romantically involved, but
failure to fire them for doing so does not give the alienated spouse a cause of action against the employer. There must also be
some additional facts to put the Bank on notice that it had a heightened duty to control its servants to prevent harm to a third
party.

records from the Bank concerning communications between Latham and Moore. In response to the Family Court sSubpoena,
the Plaintiff alleges the Bank voluntarily undertook a duty to monitor the records and communications of Defendants Latham
and Moore 1o protect the Bank’s privileged information from disclosure, and that had the Bank done so, it would have
discovered the murder-for-hire plot. Whether the Bank voluntarily undertook this duty in its responses to the Family Court
proceedings remains to be secn; however, at this point in the proceedings, this Court must deem the allegation 1o be (rue and

finds that allegation sufficient to create a duty to monitor Latham's and Moore’s communications that it would not otherwise
have in this case,

Assuming for purposes of this motion that the Bank did have such a duty it is clear that when one studies the development of
the law in South Carolina governing recovery for emotional distress, the Plaintiff cannot recover for the psychological
damages she has suffered under a negligent supervision cause of action, Fortunately, the alleged murder-for-hire plot was
discovered before any attempt was madc on the Plaintiff’s life. As a result. she did not suffer a direct physical injury. The
understandably severe psychological shock that she alleges has resulted are symptoms such as “violent physical illness, loss
of hair, loss of appetite, physical pain throughout her body and other physical manilestations, emotional distress and scvere
pain and mental anguish, shock to her nervous system.” In other words, because the alleged murder-for-hire plot never
resulted in an actual or attempted physical attack on the Plaintiff, all of her alleged injuries have to be the physical
manifestations of emotional distress. Many years 4go, our courts did allow recovery for injuries similar to the physical
Manifestations of emotional distress that the Plaintiff claims in this case. See Padgett v. Colonial Wholesale Distrib. Co., 232
S.C. 593, 604, 103 S.E.2d 265, 270 (1958) (allowing shock with a physiological basis injury to be submitted to the jury
because “nervous shock or paroxysm, or a disturbance of the nervous system, is distinct from mental anguish, and falls within
the physiological, rather than the psychological, branch of the human organism.").

*4 The Supreme Court of South Carolina has taken a different approach for nearly thirty years, prescribing objectively
verifiable criteria for recovery of emotional distress rather than attempting to parse “nervous shock or paroxysm” from
mental anguish. In 1977, the South Carolina Supreme Court recognized “that there is no liability for emotional distress
without a showing that the distress inflicted is extreme Or severe.” Rhodes v. Security Fin, Corp. of Landrum, 268 S.C. 300,
302,233 S.E.2d 105, 106 (1977). Concluding that there Was no evidence to support a recovery, the Court observed that while
there was testimony that the appellant was emotionally upset from the atlempt to collect a forged note, there is no showing

that the attempts by respondent’s agents to collect were unreasonable or abusive, nor that appellant’s emotional upset was
other than transient and trivial.” Id.

Two ycars later, in Mason v. Zenith Engraving Co., the Court held that “[i]n order to prevail in a tortious action in which the
sole damages alleged are those of mental anguish, plaintiff must show that the conduct on the part of defendant Wwids extreme
and outrageous, causing distress that is of an cxtreme or severc nature.” 273 S.C. 766, 770. 259 S.E.2d 812, 813 (1979). In
1981, the Supreme Court formally recognized the tort of outrage (or intentional interference with emotional distress). See
Ford v. Hutson, 276 8.C. 157, 276 S.E.24 776 (1981), Importantly, in Dooley v. Richland Mem I Hosp., the Supreme Court
rejected an invitation to recognize a general tort of negligent infliction of emotional distress beyond intentional and reckless
conduct because the plaintiffs had failed to make any showing of physical injury to support their claim. 283 s.C. 372, 374
322 8.E.2d 669, 670 (1984}, The Court recognized that one criticism of permitting a tort for negligent infliction of emotional
distress was “that it will allow for fraudulent clajms™ and that “[o]ne method of climinating this danger has been to require
some type of physical injury in addition to any claimed emotional injury.” Id. at 671.

WESTL AW
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Later that year, the Court of Appeals refused to permit the recovery of emotional distress damages in a legal malpractice
claim, despite a litany of physical manifestations of the distress (including crying spells, headaches, change of hair color, and
an inability to sleep with her spouse for several years). See Caddel v. Gates, 284 S.C. 481, 327 S.E.2d 351 (8.C. Ct. App.
1984), cert. denied, 286 S.C. 125, 333 S.E.2d 569 (1985).

In Kinard v. Augusia Sash & Door Co., the Supreme Court finally recognized the tort of negligent infliction of emotional

distress, but restricted it to crrcumstances where a bystander observes an accident that actually causes death or serious

plaintiff bystander must be in close proximity to the accident; () the plaintiff and the victim must be closely related:; (d) the
plaintiff must contemporaneously perceive the accident; and (e) the emotional distress must both manifest itself by physical
Symptoms capable of objective diagnosis and be established by expert lestimony. 286 S.C. 579, 582 336, S.E.2d 465 (1985).

This is clearly not a claim of bystander liability. Further, and fortunately, no death or serious physical injury to Plaintiff
resulted from Defendants Latham's and Moore*s alleged plot. In sum, as the law of South Carolina stands, the approach of
the Supreme Court in recent years has been to recognize cmotional distress damages only in three specific circumstances,
none of which exist here: (1) when accompanied by a physical injury, such as in a car accident; (2) outrage or intentional
infliction of emotional distress; and (3) negligent infliction of emotional distress in the “bystander™ context. In the nearly
thirty years since Kinard, the Supreme Court has refused to extend liability for emotional distress damages beyond these

INTENTIONAL INFLJ CTION OF EMOTIONAL DISTRESS (OUTRA GE)

As noted above, the Plaintif’s Complaint seems 0 morph from alleging a cause of action for negligent supervision to
alleging a cause of action for intentional infliction of emotional distress (a/k/a outrage). For instance, in her memo in
opposition she states the Complaint alleges negligent conduct by the Bank allowed the murder-for-hire plot to unfold, and
that the same conduct amount to a level of recklessness and intentional conduct that would support a factual basis for
Plaintiff’s claim of intentional infliction of emotional distress. Because the Plaintiff argues in her brief that the allegations

support a claim for an intentional tort, the Court will therefore examine whether the allegations against the Defendants
support such a claim.

(1) the defendant intentionally or recklessly inflicted severe emotional distress, or was certain, or substantially certain, that

(2) the conduct was so “extreme and outrageous™ so as to exceed “all possible bounds of decency™ and must be regarded as
“atrocious, and utterly intolerable in a civilized community;”

(3) the actions of the defendant caused plaintiff’s emotional distress; and
(4) the emotional distress suffered by the plaintiff was “severe™ such that “no reasonable man could expect to endure jt.”

Argoe v. Three Rivers Behavioral Health, L.L.C.,392 5. 462, 475, 710 8.E.2d 67. 74 (2011 (quoting Hansson v,

Scalise
Builders of S.C.. 374 8.C. 352, 356, 650 S.E.2d 68, 70 (2007)).

Viewing the allegations in the light most favorable to the Plaintiff, it is clear that when sorted out the actual intentional
actions which form the basis of the Plaintiff's intentional infliction of emotional distress claim were those committed by the
Defendants Latham and Moore. All of the averments contained in the Complaint which allege specific wrong-doing by the

WESTL aw
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Bank (other than those committed by Defendants Latham and Moore) pertain to the Bank’s failure to properly supervise
Latham and Moore, Ag such, the only basis for holding the Bank liable for intentionally inflicting emotional distress upon the
Plaintiff would be through vicarious liability.

master and servant js temporarily suspended; this is so no matier how short the time, the master is not liable for his acts
during such time. Id. See also Armstrong v. Food Lion. Inc., 371 $.C. 271, 639 S.E.2d 50 (2006),

alleged to have actually participated in the planning of the murder-for-hire plot which would make him liable for intentional
infliction of emotional distress, and his Motion to Dismiss is therefore denied.

THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:
L. That the Defendant Bank of America’s and the Defendant Christopher Latham’s Motion to Dismiss the Plaintiff's cause of
action for Negligent Supervision is GRANTED; and

2. That the Defendant Bank of America’s Motion to Dismiss the Plaintiff"s cause of action for Intentional Infliction of
Emotional Distress is GRANTED; and

3. That the Defendant Christopher Latham's Motion to Dismiss the Plaintif’s cause of action for Intentional Infliction of
Emotional Distress is DENIED.

IT IS SO ORDERED!
<<signature>>

Roger M. Young, Sr.

Judge of the Ninth Judicial Circuit
February 3, 2014

Charleston, SC

Footnotes

! In‘ her Brief in Opposition to the Bank's Motion to Dismiss, the Plaintiff asserts her Third Amended Complaint supports the
of action of negligent supervision and of intentional infliction of emotional distress. Because she does not label 1y

in her Complaint (see SCRCP 10(b) “Each cause of action and each defense shall pe stated in a separate cause of action or
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defense.”), it is difficult for the Court to discern where she js asserting a cause of action for negligent supervision and where it is
for intentional infliction of emotional distress, or both,

C “The rule stated in this Section is applicable only when the servant is acting outside the seope of his employment. If the servant is

acting within the scope of his employment, the masier may be vicariously liable under the principles of the law of Agency.”
Restatement (Second) of Torts § 317 emt. a (1965).

End of Document © 2019 Thomson Reuters, No claim to original U_S. Government Works,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BARNWELL CIVIL ACTION NO.: 2021-CP-06-00028
ASHLEY WHITEHEAD,
individually and as Guardian ad
Litem for BRANTLEY W., a minor
under the age of fourteen (14) years
and WILLIAM B. WHITEHEAD,

)
)
)
)
)
b
)
) PLAINTIFFS’ MEMORANDUM OF
) LAW IN OPPOSITION OF
) DEFENDANT’S MOTION TO DISMISS
Plaintiffs, )
)
)
)
)
)
)
)
)

VS,

BARNWELL SCHOOL
DISTRICT 45,

Defendant.

If these were bystander claims, Defendant’s argument might be correct. But they aren’t.
Rather, these are direct injury claims. The minor, his mother, and his father have each alleged old-
fashioned negligence claims to recover for their individual injuries that resulted directly from the
Defendant’s negligence. Moreover, each Plaintiff experienced and have alleged not only emotional
trauma but the manifestation of physical symptoms from that emotional trauma. Therefore,
because South Carolina recognizes the cause of action alleged by the Plaintiffs and Plaintiffs have

alleged facts sufficient to satisfy each element of the cause of action under South Carolina law, the

Court should deny Defendant’s Motion to Dismiss.

FACTUAL BACKGROUND

This is a case about a school district whose bus driver dropped a four (4) year old boy off
at the wrong location and left him in an unfamiliar parking lot alone and unsupervised for a
significant period of time. He was terrified. When the minor was not timely delivered to the
daycare center, a daycare worker called his mother. At that point, his mother,

in a terror-stricken

Page 1 of 10
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state fearing that her young son was forever lost, called her husband and both began frantically
searching for their son. They both suffered the direct injury of losing their child for a period of
time. Fortunately, the minor was ultimately located and returned to his parents. However, the
danger was done and the suffering, both mental and physical, continues. Because this is simply a
negligence claim for direct injury to each Plaintiff, alleging both emotional trauma as well as
physical manifestations of that emotional trauma, the Court should deny Defendant’s Motion to
Dismiss.
LEGAL STANDARD
In ruling on a motion to dismiss a cause of action under Rule 12(b)(6) of the South Carolina
Rules of Civil Procedure for failure to state facts sufficient to state a cause of action, the court must
look only to the allegations of the Plaintiff’s Complaint, St oard edical E iners v
Fenwick Hall, Inc., 300 S.C. 274,387 S.E.2d 458 (1 990). The court must review the facts and all
reasonable inferences therefrom in the light most favorable to the Plaintiff. Woodell v. Marion
School District One, 307 S.C. 297, 414 S.E.2d 794 (Ct. App. 1992). The court must deny the
motion if the facts and inferences, when viewed in the light most favorable to Plaintiff, show that
Plaintiff could prevail under any theory. ow 0. V. Co , 296 S.C.
427, 373 S.E.2d 701 (Ct. App. 1988). Moreover, because the legal sufficiency of the pleading is
at issue in a Rule 12(b)(6) motion to dismiss, the Court must review the allegations of the pleading
in the light of the general rules of pleading as set forth in Rule 8 of the South Carolina Rules of
Civil Procedure. James F. Flanagan, Sﬂum._gm_lmjgmﬂ: (2d. ed.) P. 93. Rule 8(e)(2)
allows alternative and inconsistent allegations and causes of action. Also, Rule 8(f) directs the

Court to construe the pleadings in an effort “to do substantial justice to all parties.” South Carolina

Rules of Civil Procedure, Rule 8.

Page 2 of 10
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ARGUMENT

In an attempt to direct the Court’s attention to the law surrounding bystander liability, the
Defendant has completely ignored the relevant law that applies when a plaintiff’s injuries result

directly from the defendant’s negligence. This long-standing body of law finds its genesis in the

1898 Supreme Court decision of Mack v. South-Bound R. Co., 52 S.C. 323, 29 S.E. 905 (1898).

In Magk, a young boy was almost struck by a train as he was attempting to move his mule off the
railroad track. There was no physical impact between the train and the young boy. Suit was
brought on behalf of the boy against the railroad company for negligence in causing injury to the
boy. Specifically, the boy “was terribly frightened, his nervous system was shocked, his mind was
affected and particularly destroyed, his reason unbalanced, and he for a long time was made ill and
sick, and suffered great mental anguish and physical pain, arising from the terrible shock to his
nervous system and the fright he received.” Id. The question before the Court was whether the
railroad company was “liable for injuries sustained in consequence of fright caused by its

negligence.” Id. The Court analyzed the issue in detail:

Danger excites alarm. Few people are wholly insensible to the
emotion caused by imminent danger, though some are less affected
than others. It must also be admitted that a timid or insensitive
person may suffer, not only in mind, but also in body, from such a
cause. Great emotion may, and sometimes does, produce physical
effects. The action of the heart, the circulation of the blood, the
temperature of the body, as well as the nerves and appetite, may all
be affected. A physical injury may be directly traceable to fright,
and so may be caused by it. We cannot say, therefore, that such
consequences may not flow proximately from unintentional
negligence; and, if compensation in damages may be received for a
physical injury so caused, it is hard, on principle, to say why there
should not also be a recovery for the mere mental suffering, when
not accompanied by any perceptible physical effects.

Id. Ultimately, in holding that the boy could recover for the mental anguish he suffered, the Court
further explained:

Page 3 of 10
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The nerves and nerve centers of the body are a part of the physical
system, and are not only susceptible of lesion from external causes,
but are also liable to be weakened and destroyed from causes
primarily acting upon the mind. If these nerves, or the entire
nervous system, are thus affected, there is a physical injury thereby
produced; and if the primal cause of this injury is tortious, it is
immaterial whether it is direct, as by a blow, or indirect, through
some action upon the mind.

In 1930, the Court addressed the same issue in a different fact scenario in Spaugh v.
Atlantic Coast Line R. Co., 158 S.C. 25, 155 S.E. 145 (1930). Mr. and Mrs. Spaugh resided in the
town of Holly Hill with their infant children and Mrs. Spaugh’s invalid mother. The Spaughs left
their children and Mrs. Spaugh’s invalid mother with a caregiver for the day and traveled to
Florence. When Mr., Spaugh learned that he needed to stay overnight in Florence, he purchased a
train ticket for his wife and was specifically told by an employee of the railroad company that the
ticket he purchased would return Mrs. Spaugh to Holly Hill that very same evening. Mrs. Spaugh
boarded the train but then learned that the connecting train that would deliver her to Holly Hill
would not leave until the following morning. Therefore, Mrs. Spaugh was forced to disembark
the train. Afier some time of being stranded alone in an unfamiliar place, a traveling man gave
her a ride to another town in the direction of Holly Hill “where she remained for some time, sick
and greatly distressed, fearing that her infant children and invalid mother would have to spend the
night alone.” Id. Finally, a farmer offered her a ride to Holly Hill, “where she arrived sick and
almost a nervous wreck.”

The defendant argued that Mrs. Spaugh could not recover because she did not sustain a

bodily injury. However, the Court was unconvinced:

Page 4 of 10
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According to our view of the evidence on the question of bodily
injury, the proof was ample, and clearly establishes that the Plaintiff
did receive bodily injury. In order to receive bodily injury, it was
not necessary that the Plaintiff should lose a limb or receive a broken
limb, or to have wounds inflicted on her body. Having her nervous
system injured and being made sick constitutes bodily injury, and
for which she should be entitled to receive damages in proportion to
such injury, provided the proof establishes negligence on the part of
Defendant’s agent in misinforming the Plaintiff or the Plaintiff’s
husband, acting for her, as to the train schedules between the points
in question, and such negligence caused the alleged injury
complained of.

1d. (citing Shepherd v. Southern Ry. Co., 135 S.C. 75, 133 S.E. 231; Milhans v. Southern Ry., 72
S.C. 442, 52 S.E. 41; Taber v, Seaboard Air Line Ry., 81 8.C. 317, 62 S.E. 311; Taber v. Seaboard
Air Line Ry., 84 S.C. 291, 66 S.E. 292; Murrell v. Charleston & W.C.R. Co., 115 S.C. 228, 105
S.E. 350; Entzminger v. Seaboard Air Line Ry., 79 S.C. 151, 60 S.E. 441; and Campbell v.
Seaboard Air Line Ry., 83 S.C. 448, 65 S.E. 628). *
In 1958, the Court faced the same issue in Padgett v. Colonial Wholesale Distributing Co.,
232 8.C. 593, 103 S.E.2d 265 (1958). When Mr. Padgett was sitting in his living room watching
television, Defendant’s liquor truck collided with Mr. Padgett’s house. Although there was no
physical impact with Mr. Padgett, the shock of the incident made him very nervous and he broke
out in a rash. Relying on Mack, Spaugh and other similar cases, the Court held that the Plaintiff
could recover for mental injury that manifested itself by physical symptoms. Id. (“If the
respondent’s bodily injury was proximately caused by the shock, fright and emotional upset as a

result of the negligence and willfulness of the appellant, he was entitled to recover such damages

' The Spaugh case illustrates perfectl i i i ims i
h ca y that both the minor and his parents have viable claims in the pending litigation.
Ms. ?upauy'x is like Brantley, the four (4) year old in this case, because she was left alone in an unknown plgce \Eithout
?ny nc_is to make her way h?me. As a result, she experienced fear for her own well-being just as the minor did here.
n at:_ld!nqn. Ms. Spaugh is like Mr. and Mrs. Whitehead, Brantley’s parents, because Ms. Spaugh’s minor children

1 : - As aresult, she experienced fear
-being. She experienced direct injury in two separate ways and was allowed to recover fgr both.

Page 5 of 10
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as would compensate him for the injury so sustained.™)

This line of cases involved Plaintiffs whose injuries resulted directly from the defendant’s
negligence: Mack was almost hit by a train; Spaugh was delivered to the wrong location and was
therefore prevented from getting home in a timely fashion to care for her children and mother;
Padgett was inside his house when it was struck by a truck. These three cases do not involve
bystanders who witnessed injury to another: rather, the plaintiffs were the direct victims of the
negligence.

Here, Brantley, the 4 ' year old minor, was delivered to the wrong location and left
unattended to wonder if he would ever be found by his parents, just as Mrs, Spaugh was delivered
to the wrong location to wonder how she would ever make it home to her children and ailing
mother. The minor was not a bystander witnessing injury to someone else; rather, his injuries were
the direct result of Defendant’s negligence. Moreover, his mother and father were not bystanders

witnessing injury to someone else; rather, they experienced a direct injury when they learned that
their minor child was lost. They were not bystanders who witnessed their minor son experience
physical injury. Rather, during the time that he was missing, they experienced the physical loss of
their actual child. The Court should never reach a bystander analysis in this case because no one
was a bystander who witnessed another person sustain injuries. Rather, each Plaintiff was a direct
victim of the Defendant’s negligence.
Moreover, just as in each of the relevant cases, the Plaintiffs here have alleged in their
Complaint the manifestation of physical symptoms as a result of the mental injuries they sustained.

In the context of this Motion to Dismiss, the allegations of the Complaint arc sufficient and the

Motion should be denijed.

Page 6 of 10

000031

8200090424202#3SVD - SYI1d NOWWNOD - TIIMNYYE - Wd LS 1€ JBW 1202 - Q3714 ATYIINOYLO313



In its Memorandum of Law, Defendant completely ignores this line of South Carolina case
law and urges this Court to dismiss the Complaint under the authority of Kinard v. Augusta Sash

& Door Co., 286 S.C. 579, 336 S.E.2d 465 (1985) and Doe v. Greenville Cnty. Sch. Dist., 375

S.C. 63, 651 S.E.2d 305 (2007), both of which are bystander claims and wholly inapplicable here.
In Kinard, a mother and daughter were driving in their vehicle when a load of roof trusses fell from
the Defendant’s truck and crushed them. Both mom and daughter were severely physically injured
and the daughter was left severely disabled. The mother claimed damages not only for her own
personal injuries but also claimed damages for severe shock and emotional trauma in witnessing
severe injury to her daughter. The issue before the Court was whether the Court should allow the
mother’s action for negligent infliction of emotional distress as a result of witnessing her daughter
being crushed by roof trusses. The Court held that they would allow the cause of action for
bystanders and the Court set out elements that must be met in order to limit the class of persons
who can collect damages as a result of injuries actually sustained by another. In other words, in
the context of her claim for emotional distress suffered in witnessing her daughter sustain the
injuries, the mother was not a direct victim of the negligence but rather a bystander. The Court in
Kinard did not hold that direct victims have no such claim. Rather, the Court recognized a claim
for negligent infliction of emotional distress for certain bystanders. The reason for the strict
elements is to limit the group of people who qualify as bystanders, not to strip a negligence cause
of action from the direct victim of the negligence.
Perhaps mort significantly, a close review of Kinard reveals that the Court did not even
mention Mack, Spaugh or Padgett. The Court did not need to mention them because they were
not bystander claims, Kinard in no way overrules Mack, Spaugh or Padgett. In fact, in 2003, 18

years after Kinard, our Supreme Court relied on Magk, Spaugh and Padgett in the case of Bray v.
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Marathon Corp., 356 S.C. 111, 588 S.E.2d 93 (2003). In Bray, a worker pushed a button on a
machine. The equipment malfunctioned and as a result, her co-worker was crushed to death.
Relying on Padgett and is progeny, the Court allowed the claim by the worker who pushed the

button and witnessed the crushing even though she did not sustain any physical injury from a direct
impact. Bray is proof that Mack, Spaugh, and Padgett are alive and well.
The same analysis applies to QQC_VLQMQ\M!M, 375 S.C. 63, 651 S.E.2d
305 (2007). There, a minor was sexually assaulted by a school employee. The parents of the
minor brought a claim against the school for negligent infliction of emotional distress for the
emotional distress they experienced once they learned of the sexual relationship between their
minor daughter and the school employee. In holding that the parents had no such cl aim, the Court
explained:
In Kinard, the Court recognized that a parent may bring a cause of
action for negligent infliction of emotional distress as a result of
injury to his or her child. The Court instructed that such an action
is strictly limited to the “bystander liability’ scenario. This Court
has not otherwise defined the parameters of a cause of action for the
negligent infliction of emotional distress arising out of an injury to
someone other than the Plaintiff,
Id. In other words, when a direct injury is not involved, the only way to pursue a negligent infliction
of emotional distress claim is to sati sfy the bystander analysis, Otherwise, any parent whose child

is injured could pursue an independent claim for negligent infliction of emotional distress even

when the parent did not witness the injury. 2

Defendant also relies on a Circuit Court Order signed by J udge Roger Young, Latham v.

actual event. Here, the.parents are not bringing an action as a result of an injury to their child; rather, they actually
lost their child for a period of time and suffered injuries resulting directly from Defendant’s negligence in losing their

minor child. They are direct victims of Defendant’s negligence unlike the parents in h inj
their child after the fact. it # N A e s e

Page 8 of 10

000033

8200090d01202#3SYD - SY31d NOWWOD - TI3MNYYS - Wd 7€ L€ JBW LZ0Z - G314 ATIVOINOYLOT T3



Latham, 2014 WL 10417616 (The Honorable Roger M. Young, Feb. 3, 2014). In that case, the
husband was employed by the Defendant bank. The husband and his co-employees hired someone
to murder the husband’s wife and apparently formulated the plan while at work. The murder-for-
hire plot was discovered before any attempt was made on the wife’s life. Even so, she brought an
action for emotional distress she allegedly suffered once she learned of the plot. Judge Young
quickly pointed out that she did not suffer any direct injury. Neither was she a bystander under a
bystander analysis. Therefore, she could not recover. To the extent that the Judge Young’s Order
holds that Padgett v. Colonial Wholesale Distrib. Co. and its progeny of cases are no longer good
law, the Order is obviously flawed and not binding on this Court in any event. In fact, in the case
of Wilson v. Ray, Judge Mark Hayes issued an Order denying the Defendant’s Motion for
Summary Judgment in a claim by a mother who was talking on the phone with her son when he
was involved in a car crash. In that case, Judge Hayes held that the mother could establish both a
bystander liability claim as well as a claim for direct injury under the Magck, Spaugh, and Kinard
line of cases as the direct victim of the defendant’s negligence. Although neither of these Orders
1s binding on this court, Judge Hayes® Order illustrates that Mack, Spaugh and Kinard are good
law and apply to cases involving direct injury to the Plaintiff. See, Exhibit A attached hereto.
CONCLUSION
Here, the minor has alleged injuries that directly resulted from the Defendant’s negligence
and has also alleged physical manifestations of the emotional trauma he sustained. Each parent
has alleged injuries that directly resulted from the Defendant’s negligence and have also alleged
physical manifestations of the emotional trauma they sustained. All three plaintiffs are direct

victims of the Defendant’s negligence, not bystanders, and neither Kinard nor Doe mandates a
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dismissal of any of the claims alleged. Accordingly, Defendant’s Motion to Dismiss should be

denied.

March _31 , 2021

GOODING AND GOODING, P.A.

BY; odrow Goodi
H. Woodrow Gooding, SC Bar #2180
Mark B. Tinsley, SC Bar #15597
P.O. Box 1000
Allendale, SC 29810
(803) 584-7676
Attorneys for Plaintiff
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State of South Carolina ) Court of Common Pleas

County of Barnwell ) Second Judicial Circuit

Ashley Whitehead,
individually and as
Guardian ad Litem for
Brantley w., a minor
under the age of fourteen
years and William B,

)

)

)

)

)

)
Whitehead, )
)

Plaintiffs, )

)

Vs . )

)

Barnwell School District, )
)
)

Defendant.

April 1.,

Transcript of Record

2021~CP—06—OOO28

2021

Barnwell, South Carolina

BEFORE:

The Honorable Clifton Newman, Judge

A PPEARAN CE S:
Laine B, Gooding, Esquire
Mark B. Tinsley, Esquire
On behalf of the Plaintiffs

Allen D, Smith, Esquire
On behalf of the Defendant

Stacy s.

Johnson

Circuit Court Reporter
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I NDE X

Certificate of Reporter

**NO EXHIRBRITS WERE INTRODUCED* *
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(The following broceedings were held on April 1,
2021 ; beginning at 9:57 aAM. )

THE COURT: Number one on the motions roster is
where we're gonna start and that's Whitehead v. Barnwell
School Distriet?

MR. SMITH: That's correct. I'm Allen Smith here
on behalf of the school district.

THE COURT: All right, Mr. Smith.

And?

MS. GOODING: Your Honor, I'm Laine Gooding here on
behalf of the Plaintifyf, I'm joined by Mr. Mark Tinsley
today.

THE COURT: Aa11l right, Ms. Gooding.

Motion to dismiss.

MR. SMITH: Yes. Thank you, Your Honor.

On September the 11th, 2020, a substitute school
bus driver was transporting Students from school to
their destinations. The minor Plaintiff, who was about
four years old at the time, was Supposed to have been
dropped off at a daycare center, The substitute bus
driver mistakenly dropped the sStudent off at a different
location, the wrong location, and left the student

there,. For some period of time, the child's parents
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to reunite the child with his parents.

This suit followed, essentially bringing -- it's a
negligence case. They're alleging a claim for negligent
infliction of emotional distress. I have filed a motion
Lo dismiss the complaint because that's not a recognizable
claim in South Carolina at this pPoint in our law. The
Plaintiff cites sSome older cases from fifty years go and
that may have been the law fifty vyears 4go, but it's not
the law now.,

And I've Provided to the Court with my memorandum
of law a circuit court opinion from Judge Roger Young
where he goes through the history of these cases and
basically in order to recover for emotional distress
damages, You can only do that in three Circumstances.
You can do it in & case involving a physical injury like
4 car wreck, you can also recover for your physical and
Your emotional damages, You can do it in a case alleging
the tort of outrage, the intentional infliction of
emotional distress. The third Way you can do it is ——
is the bystander context. You're in a Zzone of danger,
Somebody close to You is killed or Seriously injured
and you're a bystander, You can refer under that
context.

In this —- ip this case, none of those

Circumstances apply so based on the allegations of the
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complaint I have moved to dismissg the complaint because

there are no -- it's not a bystander case, it's not an

THE COURT: Do you have a Copy of that motion by
chance?

MR. SMITH: I don't have the motion, but I've got
the memorandum of law.

THE COURT: No, the memorandum is fine.

MR. SMITH: I've got my memorandum of law and the
case I'm citing to.

Can I pass it up?

THE COURT: Okay.

MR. SMITH: Thank you.

THE COURT: Okay. All right, Ms. Gooding.

MS. GOODING: Thank you, Your Honor. May it please
the Court?

THE COURT: Yes,

MS. GOODING: This is a case about a little
four—year-old beoy who was dropped in a bad part of town
and -- and left for an extended period of time while his
parents searched frantically for him. They both -- they

both sustained an injury, the parents. They believeg
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they had actually lost their child, the littdla boy,
worried to death that he would be lost forever. Since
that time though the little four-year-old has been under
—~ undergoing counseling, so this is —- this has affected
him quite significantly.

We've brought these claims as old-fashioned
negligence claims, which is absolutely allowed under
South Carolina law and the —-- the cCase law goes back, as
I've outlined in my brief, all the way to 1898 and maybe
before that, but that's ~= that's where T started.

And so in 1898 --— and it's fun to read those old
cases. That was the Mack case. And as Your Honor is
-— is aware, many of those cases involved railroads,
trains and train situations, and so in that cld Mack
case a —-- g young by was leading a -- a donkey or a
mule and -- ang it got caught on the tracks and he was
trying to get it OFE. He almost got hit by a train, but
there was no Physical impact, he was Scared to death,
and the Court allowed him to recover for the fright
that manifested it&8elf in ~= in Physical Symptoms like
Sleepless nights, that Sort of thing.

After that, vour Honor, there --— there were other
cases, but the next notable one was the Spaugh case,
also involving 4 == a train company as the defendant.

In that Case, Ms. Spaugh was Lrying to get back toc her
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home in Holly Hil1l. Her husband bought her a ticket and
was told by the train company that the ¢connecting train
would get her to Holly Hill by that night. It was
important for her to get home a4s she had small children
at home, she had a disabled mother at home. Well, she
-= the connecting train did not get her there, it would
not get her there, and so she had to disembark the

train and try to find a way home on her own. She was
allowed to bring her claim for negligence for the mental
suffering that manifested itself in physical symptoms
for the —-- the fear of what Was going on with her
children and her mother anqg also for her fear of —-- ofFf
being stranded there,.

Following that, a little more rYecently, T believe
in 1958, was the Padgett case, That's the case where
Mr. Padgett was sitting in his living room when all of
a2 sudden a —-- 4 Panel truck collided into his home. He
was not Physically injured, there Was no physical impact,
but he was allowed to recover for negligence for the
mental anxiety, again, manifested by physical symptoms,
and so that is the —- the 1line ©of cases that is still
the law in South Carolina.

THE COURT: Tell me again what happened in the last
€xample you were giving.

MS. GOODING: The last —- Wwith Mr. Padgett?
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THE COURT: Yes.

MS. GOODING: Sitting in his house, a panel truck
struck the house, he was not pPhysically injured, there
wWas no physical impact, but he was allowed to recover for
the fear that he experienced with -- with that happening
with -- with him in -=- in close Proximity.

THE COURT: And that was which vyear?

MS. GOODING: That was 1958 T believe, Your Honor.

THE COURT: Thank you.

MR. GOODING: And so after --— after 1958 —-- ang A
have all these cases printed out for the Court in order
just to see the Progression if you need them, but
after --—

THE COURT: Yeah, well, I don't have any of them.

That's why I asked for his brierf. I == I saw your

last night or something.

MS. GOODING: We filed it yesterday.

THE COURT: Yesterday.

MS. GOODING: Yes, sir.

THE COURT: Well, I glanced through that --

MS. GOODING: OCkay.

THE COURT: —— briefly last night, but de You have
copies of whatever you -—-—

MS. GOODING: I do.
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THE COURT: Okay.

MS. GOODING: I have all of the case law and my -—-—
and my memorandum.

May I approach, Your Honor?

THE COURT: vYes.

MS. GOODING: (Handing, )

THE COURT: Thank you.

MS. GOODING: You're welcome.

And so, Your Honor, after 1958 there -- there came
about the —-- the Kinard case, and that was a 1985 case,
and that is g case where a mother and a daughter were
in a car crash and a truck that was hauling some P afe {05 o
trusses, the —-- the trusses came off the truck and
collided into the car. And so both of them had terriple
Physical injuries and so the mother had her own claim
for her physical and mental suffering as a result of
her injuries, but she also Presented a claim for the
emotional distress that came about from watching her
daughter be c€rushed, and so that's where this bystander
analysis came from.

That is a wholly different thing than what we're

claiming. There the Court said that we're gonna allow

Sustained by watching her daughter, you know, get

physically injured, but we're gonna create this bystander
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analysis where you have to be in close Proximity, you
have to have pPerceived it, you have to be a relative,
You know, a close Personal relation, those -- those
elements.

The reason for that case is that that mother
in her claim where she was claiming damages from watching
her daughter get hurt, she was not claiming a direct
injury, she was claiming injuries from -- emotional
injuries from damage to another Person, and so that's
where the bystander analysis came from.

The reason for that analysis is to keep people who
== FoF instance, there's a baqg wreck in front of me and
I drive up on it and I see some mangled body, I --— if I
didn't witness it, if that's not a close relative of

mine, I would not be able to recover for that other

So after +hat 1985 Kinard case where the trusses
fell on the car comes the -- the Bray versus Marathon
Corporation case. That's 2003. That's the case where
two coworkers were working, there was a compactor that
they were Crushing things with, ang SOo the one worker
Pressed the button and the compactor basically

malfunctioned and ancther coworker was crushed in the
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compactor. Well, Ms. Bray is the Person who pushed the
button and in that case the court allowed her to —-—
€ven though she was not injuredq they found that she
could recover for her injuries aside from the bystander

analysis and that court, our Supreme Court in 2003 after

witnessed these injuries because she's -- she's the one
who pressed the button, whatever, she's allowed to
recover under this -- this old line of cases, That's
our Supreme Court saying that in 2003

There is no doubt under South Carolina law that the
—= that the Kinard case and its Progeny, the ones that
I've outlined, those ©old cases, are Still good law as --
4s pronounced by our Supreme Court in 2003.

Subsequent to the Bray case, then comes the Doe
case that defense counsel has cited. The Doe case is
the case where a minor child was Sexually molested by a
State employee. The claim -- the bParents attempted to
Pursue a claim for their emotional distress that Came
about once they foundg out about what had happened to
their daughter Or son, I think it was a daughter, and
the court said no, bystander analysis applies here, vyou

didn't actually have any direct injury, you're trying to
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into play to determine the class of plaintiff and they
did not meet it.

But, again, Your Honor, there's a difference between
a bystander and a direct plaintiff and that's what is
made clear in the line of cases that is made up of Mack,
Spaugh, Kinard and then Bray.

My clients are direct victims. This little boy was
directly impacted by the negligence of the defendant.
His parents suffered a direct injury when they learned
that he was missing and thought they had lost him forxr
eternity, That was their loss, that was their direct
injury.

As far as the -—- as the argument goes about
pPhysical Symptoms, we have alleged in our Ccomplaint the
manifestation of pPhysical Symptoms. In the context of
this motion to dismiss, we have all the elements in our
complaint. If discovery goes on later on and we can't
Prove a physical manifestation, which 1 believe we can,
but if we can't then -- then maybe a motion for summary
judgment would be a proper way to accomplish that goal,
but at this point in time our pleading pleads every
element Necessary for us to survive g motion tgo dismiss

and I would ask the Court to deny the motion,
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Thank you, Your Honor.

THE COURT: All right. Thank you.

Well, do you =-- do you distinguish -- yYyou have in
your lawsuit, the caption at least, Allison Whitehead,

individually == Oor Ashley Whitehead, individually, and

48 guardian ad litem of the minor, so the injured parties

are not the child who was left ofFf, dropped off, but the

parents?

MS. GOODING: We have three Plaintiffs, Three
claims. So the -- the minor's claim brought by Ashley
Whitehead as the guardian ad litem, we have Ashley
Whitehead, the mother, in her individual Capacity
Pursuing a claim for her direct injury, and the father
Pursuing a claim. There are three Plaintiffs, All --
they're all Pled within the same cause of action, but
three plaintiffs,

THE COURT: All right. Yes, sir.

MR. SMITH: Very briefly. The -- the Kinard case
in 1985 made it Very clear that in South Carolina yvou
can only bring a claim for negligent infliction of
emotional distress in one context, and that's the

bystander context. Kinard makes it very clear you can'

=

bring a negligent infliction of emotional distress claim

under any other context. There has to be Something else,

Other -- like a negligence claim or a physical injury,
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that sort of thing. Doe reaffirmed that the parents had
no claim for negligent infliction of emotional distress
because it was not a bystander context.

The Bray case, which the Plaintiff cites to, used a
different analysis, That was a Products liability case
and so the Court used a different analysis.

THE COURT: Yeah, strict liability.

MR. SMITH: Yes, a strict liability case. And
then so they analyzed that under the products liability
Statute.

And -- and as & practical matter, if this cause of
action for negligent infliction of emotional distress
was allowed, we would have no need to have an intentional
infliction of emotional distress claim. Nobody would
ever plead it. It wouldn't exist 88 a claim if -- jif ywe
could bring negligent infliction of emotional distress
claims without a pPhysical injury.

Thank you.

THE COURT: Well, hew about the -- the 1ast case,
the Doe v. Greenville? What's the --= how does that --

MR. SMITH: The Doe =-- the Doe case actually
Supports our Position. Doe versus Greenville involwved
4 sexual assault of g —- of a child and the court said
the parents cannot bring a negligent infliction of

emoticonal distress claim there because as in Kinard this
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was not a bystander claim so the parents had no claim.

MS. GOODING: May I briefly respond, Your Honor?

THE CQURT: Yes.

MS. GOODING: As for Bray, Your Honor, that was a
Products case, but there Were two causes of action.
There was a negligence cause of action and a strict
liability cause of action, and a reading of the case
Tevealed that under the analysis for the negligence
cause of action the court Specifically relied on Mack,
Spaugh, Kinard and held that those cases were still -—-
Still good law, there is no doubt about that, and so
to dismiss this case would be in direct contravention
of our Supreme Court's recognition of those cld cases
as being good law.

THE COURT: All right, So you went back to 1900
and cited one or 1890's and then another one in 1930
1540, 1950, 1960. I mean, we're having lawsuits filed
every day for €very thing and has any been filed under
the direct Scenario of my child was injured andg so,
therefore, 1 am injured or are you Saying the child and
the parents are the same? The child was dropped off,
So it would appear that to the extent the child was
injured from being wrongfully dropped off in the bad
neighborhoocd that that seemingly would give the child a

cause of action, but then the parents who were concerned
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about the child then also has a Cause of action based
on what again?

MS. GOODING: Well, Your Honor, 1 think that the
“— and I know it's an old case, but the Spaugh case of
Ms. Spaugh, who was on the train, and so --

THE COURT: What year was that?

MS. GOODING: That was 1930, I believe.

THE COURT: Yeah, well, that's my point. You know,
we're a hundred years —-- almost a hundred years later
and fifty thousand lawsuits later and why do we have to
go back to 1930 to find authority when --— when the
Courts are -- even from Dillon v. Legg in law school
to all of the many lawsuits, particularly the ones now
being fileq against school districts and -- and the
like, and I see g lot of them with all kinds of causes
of action.

MS. GOODING: I don't think we do have to go back
that far, vyour Honor, because in 2003 the Supreme Court
relied on those Cases and they're —-- they're still good
law. There are two different avenues to get to some
Specific fact pattern and to -- You know, and so the --
the parents here, they have a four-year-o1d child who is
lost by the school district —--

THE COURT: Right. We understand.

MS. GOODING: —— and so the analysis is whether or
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not they sustained a direct injury and so what I would
submit to the Court is that that Bray -- the Bray case
in 2003, the court could have —- Our Supreme Court could
have just fallen back on Kinard and said no, Ms. Bray,
You don't meet that -- that bystander analysis. And the
dissent brought that Up. I think it was Pleicones. He
brought that up in his dissent and said, you know, we
could have just -- You-all could have just relied on
Kinard, but the majority of the Supreme Court decided
not to. They decided to go back to 1898 and 1930 anda

to the Padgett case SO that there is a way for these
Parents to get that cause of action and it's -- jt's
nonsensical to me to Say that bystander -- that al1

we have is bystander liability. So, in other words,

the person that it actually happened to has no claim,
but a bystander, as long as You meet these elements,
might, That's not the point. That was not the purpose
of that bystander analysis, The purpose of the bystander
analysis was to eliminate People who drive Up on a wreck
and see things after the fact, You can't recover for
that. That's what the bystander analysis €liminates,

It does not eliminate the old case law that recognized

children.
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THE COURT: Well, let's see. I issued an order
most recently here in Barnwell county in a case, Jacobs

versus -—- individually and next of kin vVersus Barnwell

sSecond cause of action alleging negligent infliction

of emotional distress. In 13985, the Supreme Court
recognized negligent infliction of emotional distress

a4s a cause of action, but limited recovery to bystanders
in close Proximity, and that was the Kinard case wv.
Augusta Sash and Door. In this Case, plaintiff alleges
that a teacher identified, threatened ang physically

attacked a minor child and used Profanity against the

and used Profanity against her child and there was
also intentional infliction of emotional distress which
== and for Punitive damages. Let's see what aiE ¥

dismissed.

defense's argument in this case, in essence, that to
maintain g Separate cause of action must be a bystander
in close pProximity,.

MS. GOODING: May 1 distinguish that Situation,

e ————
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Your Honor?

THE COURT: Yes.

MS. GOODING: So the difference there is that those
barents, and I'm not familiar with the facts, but based
on what I just heard Your Honor --

THE COURT: Well, you're at home anqg Yeu get a call

MS. GOODING: Right. That is just like the Doe
Ccase where the Parents were not allowed to recover
because the Parents in Doe and the Parents in the case
Your Honor is referencing they learned of this after the
fact. They -- the injury occurred and then they learn
of it.

THE COURT: Right.

MS. GOODING: My clients €Xperienced the actual
loss while it was going on. They searched for forty-five
minutes. Everybody did, The school had no -—-—

THE COURT: So the distinction is your client went
to the scene.

MS. GOODING: Well, they didn'« go to the scene

Searching. They experienced the loss while it was going
on. They lost their son. It's not like they found out

later he was lost. They experienced it; They searched
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frantically for, I think, about forty-five minutes until
finally some -- luckily some nice person saw the child
sobbing in the Parking lot and took efforts to -- tgo
rYeunite themnm,. They experienced it while it was going
©n. This is Very different than learning -- learning
of something after the fact, which is what that
bystander analysis is for. This is like Spaugh, which
is still good law.

THE COURT: Which is like what?

MS. GOODING: Spaugh. The case of Spaugh where
she experience it while it was going on.

THE COURT: 19 what?

MS. GOODING: 1930 .

THE COURT: 1930, Okay.

MS. GOODING: But, Your Honor, our Supreme Court -—-—
I sound like a broken record -- in 2003 recognized that
Spaugh was still good law for beople who experienced it
while it was going on like my clients.

THE COURT: All right. What do you Say about all
that, Counseloxr?

MR. SMITH: I go back to what I've said earlier.
This is a claim for negligent infliction of emotional
distress and Kinard has said that's not allowed except
during the bystandexr context.

THE COURT: All right. Well, I think I'll have
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both of you submit proposed orders and I'1l] have an
OPPortunity to think more clear -- more in depth because
I hadn't receivedg these papers before today.

MS. GOODING: Thank you, Your Honor.

MR. SMITH: Thank you. Would you prefer that we
e-file them?

THE COURT: Yes, e-file Serving the other party.
The other Party can comment on it, but e-file it so that
I can more €asily sign it.

MR. SMITH: Thank you.

THE COURT: What kind of timeline will you—-all
be on?

MR. SMITH: It's -~ the case is just getting
Started, so we're not in a hurry.

MS. GOODING: Your Honor, I'm on vacation next week,
So I would ask for maybe ten days once I return.

THE COURT: That's fine. I'm asking You—-all, so.

MR. SMITH: That's fine.

THE COURT: What period of time do vou want to file
ity Thirty days?

MS. GOODING: That would be great.

MR. SMITH: Whatever --— I can do whatever she needs,
yes,

THE COURT: Okay. Within thirty days.

MS. GOODING: Okay. Thank you.
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THE COURT: Thank
(Whereupon, the B

10:24 AM.)

you-all.

Oceedings were concluded at
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

S S

COUNTY OF BARNWELL

Ashley Whitehead, individually and as
Guardian ad Litem for Brantley W.,a
minor under the age of fourteen ( 14) years
and William B, Whitehead,

C.A. No. 2021 -CP-06-00028
ORDER GRANTING SCHOOL
DISTRICT’S MOTION TO DISMISS
Plaintiffs,

Vs.

Barnwell School District 45,

uvuuvvvvvvuu

Defendant.

This case came before the Court on April 1,2021 on a motion that the Defendant,

Barnwell School District 45 (“District), filed pursuant to Rule 12(b)(6) of the South Carolina
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plaintiff, a mother, sought to recover for her own physical injuries, as well as her alleged
emotional distress from witnessing a serious injury to her daughter as the result of a vehicle
accident. The Court adopted a cause of action for negligent affliction of emotional distress, but
strictly limited the clajm to the “bystander” context, In other words, the Court established the

elements of this cause of action to require that it only applies when a defendant's negligence

are not alleging a bystander claim.

Additional South Carolina authorities are consistent with the narrow scope of this claim.
For example, in Doe v. Greenville County School District, 3758.C. 63, 651 S.E.2d 305 (2007), a
student’s parents brought an action against a school district alleging several causes of action
arising from incidents of sexual activity between a female student and a substitute teacher. The
parents alleged, among other things, a claim for negligent infliction of emotional distress. With
regard to this claim, the Court stated as follows:

In this case, Mr. and Mrs. Doe admit that they did not and cannot
allege facts which would support a bystander liability cause of
action. Because South Carolina courts have limited the
recognition of negli t infliction of em tional distress claims
in circumstanggs such _as the one presented in this case to
bystander liability, Mr. and Mrs. Doe have not stated a claim
which is cognizable under South Carolina law.

Doe, 651 S.E.2d at 307 (emphasis added). See also Pope v. Barnwell County School District No.
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First, the Plaintiffs rely on three older court decisions—Mack v. South-Bound R. Co.. 52
S.C. 323, 29 S.E. 905 (1 898); Spaugh v. Atlantic Coast Line R. Co., 158 S.C. 25,155 S.E. 145
(1930); and Padgett v. Colonial Wholesale Distributing Co., 232 S.C. 593, 103 S.E.2d 265
(1958). Plaintiffs’ reliance on these decisions is misplaced. All of these cases were decided
many years ago, prior to the Kinard decision. The Kinard decision controls, not the older cases
relied upon by the Plaintiffs.

Finally, Plaintiffs also rely on Bray v. Marathon Corp., 356 S.C. 111 » 588 S.E.2d 93
(2003). The Bray decision is distinguishable from this case. The Supreme Court of South

000063



allowed a negligence claim to proceed. However, Bray did not overrule the X inard and Doe

decisions, and is limited to the facts of that case, involving a strict liability case based on a
defective product.

IT IS THEREFORE ORDERED that the District’s motion to dismiss is GRANTED.
AND IT IS SO ORDERED.

000064



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BARNWELL CIVIL ACTION NO.: 2021-CP-06-00028

)

)

)

)

ASHLEY WHITEHEAD, )

individually and as Guardian ad )

Litem for BRANTLEY W., a minor )

under the age of fourteen (14) years ) ORDER DENYING DEFENDANT’S

and WILLIAM B. WHITEHEAD, ) MOTION TO DISMISS
)
)
)
)
)
)
)
)
)

Plaintiffs,
Vs.

BARNWELL SCHOOL
DISTRICT 45,

Defendant.

This case came before the Court on April 1, 2021, upon Defendant’s Motion to Dismiss
the Complaint pursuant to Rule 12(b)(6), SCRCP. Laine B. Gooding appeared and argued on
behalf of Plaintiffs while Allen Smith appeared and argued on behalf of Defendant. For the reasons
that follow, the Court denies the Defendant’s Motion to Dismiss.

In their Complaint, Plaintiffs allege that Defendant’s school bus driver dropped the four
year old minor off at the wrong location where he was left unattended and unsupervised for a
period of time. When the minor’s mother was notified that her son was not delivered to the daycare
facility, she in turn called her husband (the minor’s father) and they both began frantically
searching for their son who was lost to them for a period of time. In the Complaint, the minor’s
mother, Ashley Whitehead, in her capacity as his Guardian ad Litem, has asserted a negligence
claim under the S.C. Tort Claims Act on behalf of her minor son alleging that he sustained “injuries
to his body, both mental and physical.” Moreover, Ashley Whitehead, in her individual capacity,

as well as William B. Whitehead (the minor’s father), in his individual capacity, have asserted

Page | of 4
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their own negligence claims against Defendant for medical expenses they have incurred on behalf
of their minor son, as well as “emotional distress, manifested by physical symptoms” as a result
of the fear they experienced during their search for their son. Significantly, Plaintiffs have alleged
that “Defendant owed a duty of care to both the minor and the minor’s parents to properly
supervise the minor.”

South Carolina law clearly recognizes a negligence cause of action which allows recovery
for shock, fright and emotional upset, even when there is no physical impact, provided that there

is some physical manifestation of the emotional trauma. Padgett v. Colonial Wholesale Distrib.

Co., 232 S.C. 593, 103 S.E.2d 265 (1958). In Padgett, Mr. Padgett was sitting in his living room
watching television when Defendant’s liquor truck collided with his house. Mr. Padgett was not
struck by the truck nor did he suffer any physical injury as a direct result of the collision with his
house. Rather, he suffered shock and fear that he claimed manifested in the physical symptom of
arash. Mr. Padgett sued for negligence. Obviously, the driver of the truck owed Mr. Padgett a
duty of care in operating his vehicle, and he breached that duty by failing to exercise due care. The
question before the Court was whether Mr. Padgett could recover for emotional damage when he
suffered no physical impact that resulted in an actual physical injury. The Court, relying on Mack

v. South-Bound R. Co., 52 S.C. 323, 29 S.E. 905 (1898), Spaugh v. Atlantic Coast Line R. Co.,

158 S.C. 25, 155 S.E. 145 (1930), and other similar cases, clearly held that Mr. Padgett could
recover for injuries sustained as a consequence of shock, fright and emotional upset even in the

absence of a physical impact, provided the emotional trauma results in physical manifestation. !

! As recently as 2003, our Supreme Court relied on the Padgett case in holding that a Plaintiff, to whom the Defendant
already owes a duty, can recover for emotional trauma, manifested by physical symptoms even in the absence ofa
physical impact. See, Bray v. Marathon Corp., 356 S.C. 111, 588 S.E.2d 93 (2003). Therefore, contrary to

Defendant’s argument, Kinard v. Augusta Sash & Door Co. did not overrule the Padgett line of cases.
Page 2 of 4
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Here, the minor, through his Guardian ad Litem, has properly alleged all elements of a
negligence cause of action: 1) that the Defendant owed the minor a duty of care; 2) that Defendant
breached that duty of care by leaving him at the wrong location unattended and unsupervised; and
3) that the Defendant’s negligence caused the minor bodily injuries, both mental and physical.
Moreover, under South Carolina law, the minor’s parents have properly asserted a claim for any
medical expenses they have incurred for treatment received by their minor son.

Likewise, Mr. and Mrs. Whitehead have properly alleged all elements of a negligence
claim in their individual capacities: 1) that Defendant owed them a duty of care in supervising
their minor child; 2) that Defendant breached that duty of care by losing their minor child; and 3)
that Defendant’s negligence caused them emotional trauma, manifested by physical symptoms, as
a result of the fear they experienced when they could not physically locate their minor child.

Defendant argues that all claims asserted in the Complaint must be dismissed based on

Kinard v. Augusta Sash & Door Co., 286 S.C. 579, 336 S.E.2d 465 (1985). Defendant argues that

in adopting a negligent infliction of emotional distress cause of action in bystander liability cases,

the Kinard Court eliminated direct victims of negligence from the recovery of emotional distress

without physical impact. Defendant’s argument is flawed. In Kinard, the Court addressed only

situations in which a Plaintiff attempts to recover damages for emotional trauma as a result of
witnessing physical injury to another party. The Court chose to allow a small class of bystanders
to pursue a claim for negligent infliction of emotional distress suffered as a result of witnessing
injury to another person provided the Plaintiff meets the elements of the bystander analysis. In
other words, the Court recognized that a defendant’s duty of care should extend to certain
bystanders to whom a duty of care would not otherwise be owed. Here, the minor child is

obviously not a bystander; rather, he was a direct victim to whom the Defendant most definitely

Page 3 of 4
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owed a duty of care. Likewise, the parents of the minor were obviously not bystanders; rather,
during the time they searched for their lost child, they were direct victims of Defendant’s breaches
of the duty it owed directly to the minor’s parents. The critical factor is that the parents entrusted
their minor child to Defendant, and Defendant therefore owed them a duty of care to properly
supervise the minor. The parents are not claiming injury as a result of witnessing injury to their
child. Instead, they actually lost physical custody of their child while his whereabouts were
unknown.? The bystander analysis is not necessary because the Defendant owed the parents a duty
of care separate and apart from any bystander analysis. Contrary to Defendant’s argument, the
bystander liability recognized by Kinard expands the class of Plaintiffs from the direct victims of
a Defendant’s negligence to include certain bystanders who are not direct victims of negligence
and to whom a defendant would not owe a duty of care without bystander liability. 3

For these reasons, the Court denies Defendant’s Motion to Dismiss.

IT IS SO ORDERED!

April __, 2021

? Defendant’s reliance on Doe v. Greenville County School District, 375 S.C. 63, 651 S.E.2d 305 (2007) is likewise
misplaced. In Doe, the parents asserted a bystander claim for negligent infliction of emotional distress that they

duty was owed because they did not witness the assault.

3 To the extent Defendant argues that there would be no need for the tort of outrage/intentional infliction of emotional
distress if Padgett and its progeny are still good law, Defendant’s argument is flawed. The tort of outrage/intentional
infliction of emotional distress is an intentional tort that does not require the existence ofa duty of care. Rather, when
a Defendant intentionally acts so outrageously, even to someone to whom he owes no duty of care, he can be held
responsible for severe emotional distress even without the manifestation of physical symptoms. Therefore, the
Court’s adoption of the outrage cause of action in Ford v. Hutson does not affect the Padgett line of cases in any way,
Just as the Court’s adoption of a negligent infliction of emotional distress cause of action for certain bystanders does
not affect the Padgett line of cases in any way.

Page 4 of 4
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