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the fair market value of the property and give Sfcphen Causey Youmans, William Hunter
Youmans and George Kevin Youmans, thexr heirs and assigns, an opportunity to purchase
the said property for the price herein stated. )

WHEREAS, William Hunter Youmans, is now desirous of releasing his right to
purchase the said property.

NOW THEREFORE, KNOW ALL MEN BY THESE PRESENTS that William
Hunter Youmans does hereby release, relinquish, cancel and terminate his right to purchase
the property hereinabove described and Robert Martin Youmans, his Heirs and Assigns,
are free 10 sell or otherwise convey the property hcréiﬁabove described.

IN WITNESS WHEREOF, the said WILLIAM HUNTER YOUMANS has caused

these presents 0 be executed this ______ day of August, 2015.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

William Hunter Youmans

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGEMENT
COUNTY OF ALLENDALE )

I do hereby certify thet WILLIAM HUNTER YOUMANS personally appeared

before me this day and acknowledged the duse execution of the foregoing instrument.

SWORN 10 before me this
day of August, 2015.

Notary Public for South Carolina
My Co_mmission Expires: ___

THIS RELEASE OF RIGHT TO PURCHASE PREPARED 8Y THE LAW OFFICE OF WALTER M. SANDERS, JR., POST
OFFICE BOX 840, FAIRFAX, SOUTH CARDLINA, 29827

S0102
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Circuit Court Judge

Case No. 2016-CP-03-00286

William Hunter Youmans, APPELLANT
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NOTICE OF APPEAL

Appellant William Hunter Youmans.-here files and serves Notice of Appeal of the Orders
of the Hon. Lawton R. Mclntosh, presiding circuit judge, dated November 8, 2018;
January 8, 2019; March 28, 2019 and April 8, 2019 attached to this Notice of Appeal as’
Exhibit-A. The undersigned certifies receipt by -e-file and receipt of the last Order of the

lower court denying reconsideration April, 8, 2019.

Respectfully submitted,

HALFORD NIEMIEC & FREEMAN, LLP
/s/ J. Cameron Halford

J. Cameron Halford

238 Rockmont Drive

Fort Mill, South Carolina 29708
April 29,2019 803-547-6618

803-547-6638 fax

Attorneys for Appellant
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Other counse] of record:

Blake Hewitt, Esq.

Bluestein Thompson Sullivan, LLC
Post Office Box 7965

1614 Taylor Street,

Columbia, South Carolina 29201
803-674-8817 - '
803-771-8097 fax
blake@bluesteinattorneys.com

Attorney for Respondents
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PROOF OF SERVICE AND MAILING

I hereby certify that I am the attorney for the Appellant and that 1 did on April 29, 2019
serve a copy of the foregoing NOTICE OF APPEAL and EXHIBIT-A prior orders of the
court on counsel for the respondents, identified below, by e-mail delivery and U.S. mail,
postage prepaid, and addressed as follows:

Blake Hewitt, Esq.

Bluestein Thompson Sullivan, LLC
Post Office Box 7965
1614 Taylor Street,
Columbia, South Carolina 29201

Attorney for Respondents

HALFORD NIEMIEC & FREEMAN, LLP

/s/ J. Cameron Halford

J. Cameron Halford
S.C. Bar No. 17184
238 Rockmont Drive
Fort Mill, S.C. 29708
803-547-6618
803-547-6638 fax
cam@fortmilllaw.com

April 29, 2019 ,
Fort Mill, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF ALLENDALE

IN THE COURT OF COMMON PLEAS FOR
William Hunter Youmans, THE FOURTEENTH JUDICIAL CIRCUIT

Plaintiff, Case No. 2016-CP-03-00286

VS,

ORDER
Mark B. Tinsley and Diane E. Tinsley, ‘

RN N N N N N N N NN

Defendants.

This order follows a Form 4‘ entered March 28, 2019.
The cgée is before the Court pursuant to the plaintiff’s motion to alter or amend and for
_ reconsideration. The motion concerns two orders granting the dcfe.ndams’ motion for summary -
judgment; the first order being a Form 4 and thé second order being a formal order. The Form 4
was entered in November of 2018. The fonnai order was entered in January of 2019.

The plaintiff asks the Court to amend those orders and withdraw the grant of summary
judgment to the defendants. The Court respectfully declines this reqi’xesténd believes the prior
ruling reflects the correct application of the law. As explained in the January 2019 order,
summary judgment is appropriate because the plaintiff’s claims rely on language that is invalid
and ineffective as a matter of law.

A 1988 deed from Calvin Youmans to Martin Youmans granted Martin title in fee simple -
absolute. The deed’s granting and habendum clauses conspicuously include the Janguage
signifying fee simple absolute: they explain Calvin passed title to Martin and “his heirs and
assigns.”

The deed also contained two paragraphs that would dim‘inish or “cut-down” the fee sirﬁple

estate if they were given legal effect. If the paragraph granting Martin’s brothers the right to use
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the pond and pond cabin on Martin’s land was effective and enforeeable,‘ it would necessarily
reduce Martin’s right to complete ownership of the property.  Similarly, if the paragraph requiring:
Martin or his heirs to first Offer the property to Martin’s brothers or their heirs was effective and
enforceable, it would signiﬁcantly limit the right a lendowner has to sell property to whomever he
wishes, for whatever price. -
‘The plaintiff offers several arguments for reconsideration.
First, rhe plaintiff iargues the Court should‘ have acknowledged his history of using the pond
and cabin whrle Martin owned the property and that the Court should have viewed the facts in the
: plamtlﬁ’s favor. Thls argument does not support reconsrderatlon The Coun does not doubt the
.plaintiff’s prior use of the properry however, the question is whether the deed’s language is legally
enforceable. Also, the Court dld not view the facts in anyone s favor. The question presented
was the legal question of whether this language was enforceable.
b Second, the plaintiff claims Martin did not receive the estate in fee simple absolute. As
" noted above, the Court disagrees. Calv'in’s"deed'to Martin epeciﬁcally included language |
signifying a fee simple absolute esrate. There is no reference in the deed to any remainder
‘ interest, reversionary inrerest, life estate, or other interest recognized by law.v
Third, the plaintiff pointS to a 1993 statute and argues the Conrt applied this statute instead
of the common law. . Section 27-5-130 appears to modify the'common law by creating a
presumption that all deeds after 1993 pass ti_tle in fee simple absolute. This statute would appear
to have no application to Calvin’s deed of this property to Martin in 1988. Neither party argued
this statute to the Court when ‘arguing summaryjudgrnent. The Court determined Martin received -
fee simple absolute by examining the deed’s language. The Court did not apply any statute.

- Fourth, the plaintiff points to the Supreme Court’s decision in Stroman v. S.C. Power Co.
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as supporting his argument that this language would not impermissibly cut-down Martin’s fee

. simple estate if given effect. Stroman construed certain language in a deed as being
indistinguishable from an option contract. That language provided a specified tract of land would
be sold to two individuals for a specific price—-—$4,000—-"within a réaSonable time™ of the land
ceasing to be used‘for the purpose of' generating power. 168 S.C. 538, 540, 167 SE 844, 845
(1933). The Suprerhe Court cxblained this option would be an enforceable agreement if it waé
executed as a stand-alone contract and that i; si)ould be ho less enforceable because the parties
chose to include it in the deed. /d. at 541, 167.$.E_. at 845. "

These clauses ére not like that. Thé languége purporting to require Martin or his heirs to
offer the property to his brot.hers and thei‘r heirs is not an opti;)n contract. It has an infinite
'duratién. an indefinite price. and there is no-explanation of how it cz;n be exerci;ed or deemed
'satisﬂ;d. Stroman '(;loes not appear to have any rf;le\./an.ce toithe language purporting to grant.
Martin’s brothers a right to acccsg the pond and cabin. The effect of that language appears to bg
foreclosed by the cases cited in the Court’s order from January of 2019 and by Sheal) v. SCE&G,
278 S.C. 132,293 S.E.2d 306 (|98\25, which the defendants cited in their summary judgment
~ motion. | »

: .
The motion for reconsideration is respectfuily deniéd. - Any arguments not speciﬁcaliy

addressed in this order are denied. -

Judge R. Lawton Mcintosh

.2019
. South Carolina
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STATE OF SOUTH CARQLINA
' Court of Common Pleas

COUNTY OF ALLENDALE Case No. 2016-CP-03-00286

WILLIAM HUNTER YQUMANS,
Plaintiff,
Transcript of Record

vs.

MARK B. TINSLEY AND
DIANE E. TINSLEY,

Defendant, DATE: June 21, 2017

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-party Plaintiffs,)
)
VS.

J. CAMERON HALFORD,

)

)

)

: )
Defendant. )
)

BEFORE:

THE HONORABLE R. LAWTON MCINTOSH

APPEARANCE:

J. CAMERON HALFORD
Attorney for the Plaintiff, William Youmans

. JOHN S. NICHOLS, ]
Attorney for Defendants, Diane E. Tinsley and

Mark B. Tinsley

WILLIAM E. HOPKINS, JR.
Attorney for the Third-party defendant,
J. Cameron Halford

Karen V. Andersen, RMR, CRR
Circuit Court Reporter
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THE CCURT: This is Youmans vs. Mark Tinsley and
Diane Tinsley; is that correct?

MR. HALFORD: Yes, Your Honor.

MR. NICHOLS: Yes, Ybur Honor.

THE COURT: I have a motion for judgement on the
pleadings; is that correct?

MR. HALFORD: That is'corréct, Your Honor. There
are four motions pending, but that is one of them.

THE COURT: »Whgt are the other motions?

Stand up and identi{y the motion and whose motions
they are for me, please; |

MR, HALFORD: The motion are plaintiff‘s, Your
Honor. ‘I fiied this. I'm Caméron Haiford. I'm counsel for
plaintiff.

MR. HOPKINS: Your Honor, we have a motion to
dismiss Mr. Halford. He's been named as a third—party
defendant in this case. So we have a motion to dismiss on
that.

THE COURT:‘ All right. Give me some background on

the case. This is the first time I've seen or read anything

> about 1it.

) .
MR. HALFORD: May it please the Court. This is a

matter between my client, Mr. Youman, and Mr. Tinsley and his
(

‘wife. There was a $420,000 land purchase here in the

Appleton community. Mr. Tinsley and his wife took title to
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two tracts of land here, several acres of land, Your Honor.

They are described in.the complaint as Exhibit A and Exhibit
B. One of these tracts has a pond cabin on it.

THE COURT: Hés a what?

MR. HALFORD: Pond house, man cave, if you will.
Your Honor, that is property that,:if you go back in the
complaint, there's a deed attached from the late father of
these brothers, Calvin Causey Youmans, dated December 3rd,
1988, certaih deed restrictions, et cetera. We are not here
to try the case today. |

In any event, Mr. Tinsley and his wife purchased
what I understand to have been a package deal of these lands
from my clients.

THE .COURT: Package deal?

MR. HALFORD: Yes, sir, meaning/both tracts of
land.

THE COURT: I got you.

MR. HALFORD: Again, the grantor, Mr. Tinsley --
Mark‘Youmansfs affidavié is in the file. And that's been
passed up this morning. That is my client's brotner. 1It's
our understanding that his client from the Gooding firm
represents Mr. Tinsley. I am not here this morning to pit
attorney against client. I am not here this morning to try
the case, but we filed a motion to compel. And when we filed

discovery 1in this case, we served Mr. Tinsley with it
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December 28th, along with the summons and complaint.

THE COURT: Let me stop you, if I may, so I get'a_
bettef feel for what I'm doing with it. We have two tracts
of land purchased by Mr. Tinsley and his wife from your
client.

MR. HALFORD: That 1s correct, Your Honor.

MR. TINSLEY: No, Your Honor. I didn't purchase
from his client.‘ i purchased from his client's brother.

THE COURT: Okay, brother, your client's brother.
And is the issqe over the purchase ‘itself or is the issue
over this cabin that was placed on the préperty?

MR. HALFORD: Both. I'm sorry to,interrupt; Both,
Your Honor.

THE COUBT: Both?

MR. HALFORD: We allege the purchase circumvents the
deed of the father that's attached as Exhibit 1. |

THE COURT: I'm really having & hard time heafing
you. ’

MR. HALFORD: We are alleging the purchase
circumvents the fathgr’s deed, Your Honor, which contained
various deed restrictions, which they object to and we deem
were valid. But on this acreage is a cabin that's béen in
the family for.several decade. It's now --

THE COURT: Okay. So the ;abin existed at the time

i
of purchase?
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MR. HALFORD: Yes, sir. Since Mr. Tinsley has
acquired the tract with the cabin on it. My client has been
locked out of it. He can ride by it, look at it. I'm
familiar with the cabin. I familiar with the cabin. 1 grew
up here in Barnwell. I've seen it.

We've asked for certain things. First and foremost,
the closing file. And I get from Mr. Tinsley -- not from
Mr. Nichols, from Mr. Tinsley -- there was no closing file, I
didn't go to aAclosing. 7

So I'm looking for the equitablé interest transfer,
contracn: staying cléar of the Statute of Frauds and Statute
of Elizabeth. And I don't think there's any objection to
providing -- it hasn't been provided. That deed I referred

to, Your Honor, attaches Exhibit 1 to the complaint, had

certaln restrictions in it. And it made this land and this

. cabin available to all brothers,'according to the father,

unless they should fail to maintain it. So since this
acquisition, my client hasn't been able to access the
property.

We are here today ;sking that the Court -=- I am not
here“alleging discovery, Your Honor. I think it's leaning in.
that direction, but I'm asking the Court to get me certain
various things that, if you read that deed, they need to

provide us with. And I point out, there has been no

" objection to it. We served discovery on December the 28th.
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We've been through four months requests for admissions. I

mean, all I'm looking for is a signed settlement statement,

not a closing attorney's file. That's also a court record.

I'm looking forva contract, per Statute of Elizabeth,.

This deedﬂhad a provision in it where it had to be
cffered to the brothers, including my client, Hunter Youmans,
for 90 percent fair market value. And I am not seeing
anything of the sort ever occurred.

So justhfor today's purposes on motion number one,
the motion to compel, Judge, under Rule 26,'there's no
objection. I mean, it's relevant informatioﬁ._ Should be
public record. It's not over burdensome. . They either have
1t ;rAthey don't. It's black or it's white. And if they are
not giving it to me, I don't understand why.

And I brought this after t;ying to resolve it before
bringing this motion. We don't see privilege attached to it.
And, basically, it's a real estéte file, Judge. This is a
$420,000 land purchése involving two tracts. And I'm looking
for the preconditions of record.

I've done real estate for many years, Judge. 'Always
kicks off with a contract. In this case, it should have been
kicked off -~ Mr. Tinsley alleées, or at ieast he's spoken to
me and said, your client asked me about this thing. Show me
something. Give me an offer, letter of intent. Give me a

contract. But I can't get any of these things.
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I tried to go through the firm. It's my first time
meetiné Mr. Nichols today, but I can't get ahy of it. And we
are just looking for documents to produce. There;s nc excuse
for not providing them. They either exist or they don't.

And bringing Your Honor to the letter I sent you and your law
clerk --

THE COURT: I did not receive a letter from you.

MK. HALFORD: It was filed. I apologize it didn't

-make it. But, Your Honor,:we exchanged requests for

admission of fact after discovery --

THE COURT: Sir?

MR. HALFORD: We excﬁanged requests for admissions
of fact for discovery. The point is, No. 9 in discovery says
they are in possession of something signed by my client where
he waived his interest, gave it up.

Now, Judée, that's a therﬁonuclear bomb on my case
if that fact exists, or if it doesn't exist, let's just amend
our discovery responses from this side and say it doesn't
exist and let's move on. Because, otherwise, they are
attempting to fabricate facts. Either these things exist or
they don't. It's either a contract or release. But I can't
get anywhere.

And, again, I detest having to even file a motion on

this.

THE COURT: What you are asking for is simply the
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closing file from this transaction?

MR. HALFORD: i'm asking for an order that
everything pertaining to the transaction where he acguired
these tracts properly be produced, inc¢luding the signed
release cf my client, if he has it.

THE COUéT: Mr. T;nsley, why arenft you giving that
up?

MR. TINSLEY: Well, Your Honor, his question'was, in
the interrogatory, was: Set forth the date of any contract
betwéeﬁ Martin Youﬁans and Mark Tinsley and/or Diane Tinsley
with regard to tract A or tract B in tge ;omplaint.

And my answér was, there is no written contract.
There is no written contract. It's very clear. There is no
written contract. I've given him everything that I got. He
subpoenaed Walter Sanders's file. Walter Sanders was Martin
Youmans's lawyer.

And I'm going to give you a little bit more
background, because he left out of a lot of stuff. There
were three tracts. There was the residential home of Martin
Youmans. There was the 67 acres that they bought tract B.
And then there was the 39-acre tract that Martin and the
plaintiff owned together.

And the plaintiff came to me and said, I don't.have
the money. I can't afford to buy. Martin is going to sell

this to somebody I don’t want to live besides, and would you
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buy it? I was friends with the guy that he didn't want to
living beside him because he was black and his granddaddy
would rollover in his grave.

I remember distinctly him showing me the property
line that he's having to survey to divide the 39 acres: This
will be your half; I will keep this half that's closer. -

I called Martin. I talked to Martin. They filed a
grievance with ODC, Your Honor. One of the thingé that I
filed as a record is my sworn statement to ODC that
incorpcrates the affidavit of Walter Sanders, Woody Gooding
and Martin Youmans, as well as the attachments and exhibits
to my sworn staﬁement, which are the text messages from
Mr. Youmans where I told him that Martin had accepted the
purchase price. And he said; good, you better get it in
writing. -

And after that, he continued to send me text
messages, information about the surveyor. He then delivered
the deeds, the plat -- I'm sorry, the plats to Walter Sénders
so the land could be divided. All of this 1s completely
inconsistent with this idea now that I've stolen his
grandparentsf property.

He sent me picture of his daughter's last
chemotherapy treatment. This is the person who is stealing
his grandparents' property, and he's going to send me this

picture? And I say: Congratulations. That's a good thing,
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10

and I know you are relieved.

Yes, thank you.

Then later, I wasn't interested in purchasing the
home, the residential home. But Martin Youmans was only
willing to sell the property, all of the property with the
residential home included.. They've submitted the affidavit.
It comes very ciose to lying of Robert Burckhardt, who was

the .perscn who had agreed to purchasevthe home for $150,000.

I was paying $270,000 for the balance of the property. And

somewhere élong the way, Robert thought that there were too
mani repairs on the residential home and he couldn't afford
it. And he showed his behind and he got out of it and he
said he wasnﬂt interested. I have all the text messages.

They must not have realized I had all the.text
messagéé when they drafted this affidavit fdr him, but I got
it. |

At that point, I had talked to Woody. And Woody
said, look, if you can't get along with this guy right now,
there's no way you will get along with him later. You ought
to buy the whole thing. So I bought the whole thing.

My intention was, I was going to tear the thing down
and have the property, put cows on it. But my parents aré
elderly. They live in Anderson. I don't really have any
other family in Anderson at this point in time. So my

parents decided to come and move to Allendale. ’'And we began
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to renovate the residential héme. We spent substantial
amount of moneys renovating the residential home.

And Mr. Youmans would ride over on his Polaris and
talk to us. And he would see us doing these things. And he
never voiced one objection. What we were waiting on was
Mr. Sanders to draft the deed to divide the property. He
would come over there in the afternoon on his way.to going to
this buddy's property, repeatedly. He knew we were doing
these things.

Ultimately, Mr. Youmans and his brother owned a
number of properties together jointly in partnership. They
haven't spoken in years. They can't stand each other. They
won't talk. But they are dividing their properties.

Well, what I believe happened is, I believe he
finqlly realized he could hold this sale hostage, or try to,
to get a better deal and leverage his brother into division
of partnership.

Ultimately, he hires Bill Short, a well-respected
lawyer in Columbia. And he directs me to deal with Bill
Short. And Bill Short is handling this matter for him. I
talked to Bill Short. Bill Short says, I can't really get
Walter Sanders to call me pack. Would you act ‘as an
intermediary? Would you commﬁnicate, because you are much

more communicative?

You don't have to believe me, Your Honor. All this
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stuff is attached in this e-mail attached to my sworn
statement to ODC, as well as text messages as exhibits in
there. He asked mé to continue to relay the messages. And
that's what I was, I was essentially a mediator. I would
say, this is Martin's offer, this is Hunter;s demand. And we
would go back and férth. And I talked mainly to Bill Short.

In the beginning, Bill Short says, at this point,
Hunter doesn't agree with the sale. And that, Your Honor,
was actually on September the 8th, 2015. For now, Hunter
does not agree with the sale.

On September the 9th, we had an e-mail exchange.
And then on September the 10th, I had replied that he said,
Bill Short said that Hunter was upset because Martin had not
offered the property to him.

Now, this property had been for sale for years.
Martin, aCchding to Martin, left because he couldn’'t stand
living next to nis brother who harassed him all the time. He
already assaulted his other brother in Barnwell.

And so Martin moved and puts this property up for
sale. Admittedly; he wanted too much money for it, but it's
for sale for a long time. Hunter never makes any effort to
buy it.

When I negotiated the price with Martin Youmans,
Hunter never makes any offer to buy it. He's got a lawyer.

They never make any offer to buy it. They never indicate
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that they want to buy it. 1In fact,.he didn't have the money
to buy it. |

But on September the 10th, 2015, Bill Short, his
lawyer, who he told me to deal with, e-mails me and says that
Hunter had not told him that he could have bought the
properﬁy, but he agrees that Hunter is okay with you buying
ﬁhe property. That's a quote.

On September the 15th, there were some other offers
that were exchanged. And I informed Bill at that time that
Martin wasn't w;lling to accept his dehands and that Martin
had indicated that he was direcging Walter Sanders to file a
partition action over the\partnership properties and that we
would be going forward with the closing. That's on September
tﬁe 15th. <Closing is on September the 25th.

Between September 15th and September the 25th, there
is not one word spoken, not one objection, nothing. We h;d a
number -of cecnversations during that time and he never
indicates anything.

On September the 18th, 2015, which is Exhibit 1 to
my sworn statement, Bill Short communicated Hunter's demand
for everything. And at that time, the demand doesn't even

1
include -- ’

THE COURT: What do you mean "for everything"?
MR. TINSLEY: Their separation, his dispute with

Martin Youmans, and it does not include any of this property.

000267




8}

10
11
12
13
14
15
16
.17
18
138
20
21
22
23
24

25

14

They own a beach house together as well. It wasn't
technically a partnership. And he was willing to give up
partnership assets to get the beach house. Hunter wapted the
beach house. He wasn't willing to give up those things --
and that's in Martin Youman's affidavit -- to get this
property here in Allendale.

On September 28th, afterAwe closed on the 25th, Bill
Short e-mailed me and said that it appears that the only
issue left to resolve was the way to deal with the two

stores. There were two stores in Hampton County that Martin

contended were separate properties.' Hunter contended they

were one property and they couldn't be separated. And that
was the only issue._ It continues on and on. And there is no
objection.

At some point, because we now own the 39 acres
together, I said to Bill Short that I'm happy to buy Hunter
out or we can have it divided. . And at that point,'in
December of 2015, he says that_Hunter does not agree with yéﬁ
getting the 39 acres. Nothing about the 67 acres. Nothing
about the 1 acre that the house is on. And this was a
package deal, because Martin would énly sell the residential
home with the 67 acres and his interest in the 39 acres. And
I bought it all.

I relied on Mr. Youmans's statements, his text

messages. He asked about the signed release. 1 got a text

000268




10
11
12
13

14

16
17
18
19
20
21

22

23

24

25

15

message from him where he says, "that's good", when I tell
him the purchase price. I got the text meSsages from Robert
Burckhardt where we are going back and forth over the
purchase price aﬁ the same time I'm telling Hunter. Hunter
knew all of this stuff. And this is just absolute
misstatement and fabricated claim that somehow now he's going
to come back.

But what he really wants to do is, Secause I didn't
attend the closing, and they put $10,000 on my purchase price
on the 39 acres, now he wants to come back and he wants to
try to get it for less. That's what is really going on now.

‘THE COURT: He wants to do what?

MR. TINSLEY: They've taken the position that
these -=- Mr. Nichols is going to talk tec you about the law in
just a second. The provisions in the deed are completely
void. They violate the Shelley's Rule. They violate the
rule against perpetuities. We've éot cases on that. They

(
are completely void. They had no rights. But what he wants

to do, because Martin Youmans had Walter Sanders put $10,000

on the interest in the 39 acres. He says, oh, I can afford
90 percent of $10,000. So I'm happy to pay that. That's not
what I paid for it, but that is what's reflected on the HUD
or the deed. 1It's ngt reflected on the HUD. It just shows
$420,000, which is what I paid for all of it.

So, technically, there's three. Technically, it was
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a package deal. He had to buy it all. He wasn't willing to
buy it all. And even when he knew that Robert Burckhardt had
backed out and-he kneQ that I was buying the property; he
texted me. And one of those text messageg_says_his wife
Sherry, who's sitting right here, that her son was interested
in buying‘the house. Again, it's wholly inconsistent with
this idea I'm stealing your grandparents' property-and you
actually want the propeity. Because even when he sends thét
text méssage, it's not, hey, I want the rest of the property
and Sherry's son is going to buy the house. None of that.
There was no offer made. And I told him, no, I'm just going
to keep it because my'parents are coming.

We spent tens of thousands. of dollars renovating
this house, fixing the house up, built two buildings on the
67 acres, all while he sits there and watches it béing done.
And he never voices an objection. He never makes an offer on
the property. He's never done anything.

4 and so what they want -- now, somewhere around
December, Your Honor, the pond house property began to flood.
And I couldn't understand it because I had éwned it sinée
before June, the beginning of June all the way until
December. And it's raining and there's no flooding going on.
And I éouldn't figure out what's going on.

So I rent a track hoe, backhoe. And I'm going to

dig to try to divert some of this water out of the yard into
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the pond. And my father says, hey, I better make sure that
we can turn the well off if you hit a pipe, because we don't
know where the pipes are. And he goes into the well house
and he says, hey, come here, come here. And I went into the
well hcuse. And there's a two-inch line that's been cut.
And it's pumping out and squirting water out 14 inches. And
it's running continuously.

Well, I said, daddy, I couldn't have broken thatl
line. TIt's cut. And then we get to looking and there are
fish in it. : v

And what had happened is, is that he had cut the

I
line.  He had opened his valves. He stopped the overflow up
in his pond. And he was overflowing his pond into the well
house.

I put the fitting that was laying on the ground. I
got a coupling. I glued it back on. I put it on and I
turned the valve off. I went, I dug on my property, found
the pipe, broke the pipe, dug a ditch, and put the water back
into the pond where it didn't overflow into my pond.

Immediately, he turns the valve off that allowed
that water to go into that pipe. He stops up his overflow
and he begins to overfiow his pond on the property, flooding
property and make a mess. I open the overflow. He pﬁt -=
the water is running over the top of the dam. "It will break

the dam.
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MR. HALFORD: Are we trying the case here today?

THE COURT: I will hear from you. Go ahead.

MR. TINSLEY: Thank you, Your Honor. I will hurry
up. He then dug a trench. And he directed the water so that
it would flow directly down the driveway. I took the
backhoe, still sitting there. I dug the trench, put it in
the trench. That was before. Well, tﬁ%n he takes his
bulldozer and he digs a trench that's about 3b0_féet long so
that all of the water flows into it and there's no wéy to get
it back into the pond.

ore of the things they are asking for is for him to
be able to be told the security meésures that I've taken with

respect to that pond house and give him the security code.

And I am not doing it, Your Honor. This is a person who is a-

violent person who would lie --

THE COURT: Tone it down, please.

MR. TINSLEY: Sure. Who has demonstrated an intent
to damage my property. And there is nothing under the law
that would require me to give him access. 1 am not claiming
any ilmprovements in that pond house as damages. I am not
claiming any damage in that pond house as damages.

Even in my counterclaims, there is no complaint
where I claim that. It's not relevant. And I would ask the
Court not to allow him to enter. That's one of the things

they asked for.
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Another thing they asked for is a motion to compel.
There is no contract. I have known-these two people for a
long time. 1 didn't know I needed to get a contract., I
learned a lot in this, Your Honor. I didn't know that Hunter
Youmans would lie to me. Now, I do.

THE COURT: Let me ask you this. To the extent
there are closing documents, what is your objection to you
prcviding the élosing documents?

MR. TINSLEY: I have provided the'doéuments that I
have, which is a copy of the HUD. He has subpoenaed Walter
Sanders's file. And he's got all of the closing documents.
The only thing I had was the HUD and the copies of the deeds.
And I've given him those thihgs. There is nothing else.

THE COURT: Is there any -- are you telling that the
closing attorney not give him this information?

MR. TINSLEY: No, sir.

THE COURT: At all?

MR. TINSLEY: No, sir.

THE COURT: Do you have any objection to him doing
that?

MR. TINSELY: No, sir. I've given him a copy of the-
check that I wrote as well. There's just nothing.

THE COURT: Does that' not satisfy what you are
looking for?

MR. HALFORD: No, sir. We subpoenaed for deposition
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of closing attorney and the closing stafement, which is one
of the things he should have provided. B2nd I do now have it
from the élosing attorney under subpoena. The point is, it's
unsigned.

He did give me a copy of the check, out of fairness
to Mr. Tinsley. I have no signed release under the request
for admission I've attached to thé letter. They seem to
indicate there‘s something here signed by my client.

.THE COURT: Is there anything out there that's ’
signed by your client that you are contending, Mr. Tinsley,

that you have that you have not provided?

MR. TINSLEY: No, Your Honor. I provided

~everything.

MR. HALFORD: We ask that he amendlhis_discovery and
so certify thét at this point. Your Honor, first of all, you
can teil the in-depth knowledge between these brothers.

There have been disputes for years on hundreds of thousands
of dollars of partnerships. You can- also hear that he
personally purchased from a client of his, my ciient's
brother. They don't talk. He said, I'm between these boys
and I was talking for them. They don't lie.

But, Judge, when you come to that deed thét's
recorded, Exhibit 1 to the complaint, it's got deed
restrictions in it. Mr. Tinsley got that deed from the

grantor who was bound by the father. And so his objections
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here are the factvthat, unfortunately, I can't ascertain --
it appears he represented himself on a $420,000 property
transaction. That's fine. I guess we can do that as
attorneys, but you are responsible.

So either he acted as his own closing attorney,

perhaps to his parents, or he relied upon Mr. Sanders, which

shows that Mr. Sanders is charging both his grantor and him
for his deed and release preparations. But either way,
somebody.makes some very serious errors, not the least of
which there's no contract. You just heard him say it.

So, Judge, as long as they are willing to certify
discovery.is correct at this point, I think you've got a
question of law lined up for down the road. But let's quit
playing games. You either got my client's release or you
don't. It is not a text méssage. It's not an e-mail. You
either have something under his request for aﬂmit No. 9.

They did not. And they say there's something out therg which
places me in a really weird position.

I hate bringing this type of motion. Agaiﬁ, 1f they
got it, hurts my case, I'm entitled to see it. And if he
doesn't, frankly, it hurts his case. But that's where we

are.

I'm going to depose the closing attorney. I've got
a very incomplete file from him as well. And let's be clear.

There were four brothers, okay, four of them. There are
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signed releases that appear, ét least on one of these people
got by the closing attorney. He wasn't present when he
signed, appears improperly notarized.

And just to correct Mr. Tinsley, he didn't own
anything in June of 2015. He had begun making repairs,
because he's dealing with his'client, but he purchases it in
Septembér. They had all of this time to get it all lined up
ard do it right. |

I can't. tell if he acted as his own closing
attorney. 1 recognize he's a very télented trial. lawyer heré
in Allendale, but somebody skipped some very serious steps
here.

And briefly to address --

THE COURT: Let me make sure -- I'm lepting
everybody go with things. Obviously, this is a very
heartfelt case, but as far as the closiné dqcuments, there;s
no reason why that can't be.given over or authorized by you
to be given over to them. The documents say what they say.

Now, this No. 9 on request to admit, does that need
to be amended to correctly state that you had --'

MR. TINSLEY: No. Reguest to admit was admit that
on September 10th -- maybe it would be easier =--

THE COURT: Let me say, I'm in the dark over here.

MR. TINSLEY: This is the letter that he had

e-mailed you on two days ago.
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THE COURT: Guys, I'm telling vou, I don't have

anything. Okay?
\ .
. j .
MR. TINSLEY: Request to admit No. 9, and I don't

“have a copy of it, Your Honor, but what Mr. Halford is

arguing is that Hunter Youmans had to sign avspecific plece
of paper that said “"release". And, in fact, he had to sign a
specific release that Walter Sanders e-mailed to me. But
there's a number of bases. 'There's case Edwards v. Rogse,
which 1is 29b S.C. 449. It's a 1986 Court of Appéals
decision. And there it talks about the fact that an option
can be waived. The waiver is an intentional relinquishment
of a known right. Waiver can be an expression of an
intention not to demand certain things. Right»df first
refusal is a preemptive right. You'have to affirmatively act
to secure 1it.

THE COURT: I uﬁder;tand that. Here --

MR. TINSLEY: So I'm just explaining\the answer to
my request to admission. When he texted me énd I'said,
Martin acceﬁted the'offer. And he sayé, that's good, you

«
better get it in writing, I believe that that is an

\
expression of his intention to waive. That's why I had
answered that request to admit the way it is. 'I agree he
didn't sign that form. I answered other -~

THE COURT: Have you provided that to opposing

counsel?
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MR. TINSLEY: Yes, sir.

THﬁ COURT: So 'the documents that you intend to use
to establish that there was a release or at least a waiver
has been provided to opposing counsel?, .There's no other
do;uments out thefe?

MR. TINSLEY: No, sir. And it's Exhibit 7 to the
documents that I produced. |

THE COURT: Since this is discovery, I just want to

-make sure everybody has given up everything they need to

do.

MR. TINSLEY: Sure. But there are no other

‘documents. There is no release. Walter Sanders drafted the
release that he did, in fact, refuse to sign.. Walter Sanders.

_gave an affidavit to .send this document I produced to the

Court that says I thought it was to obstruct the deal. He,
never indicated hé waqted --.ih faét, heAexplicitly told
me —-- this is Walter Sanders's‘sworn statement -- that he
would not aﬂd could notvbuy the property. So that's why I
answered that question,kthefe are no oﬁher'documents. )

MR. NICHOLS: ‘Judge, may I finally be heard?

THE COURT: Yes, sir, you may.

MR. NICHOLS: First off, it was represented to you
Mr. Halford represented that Mr. Tinsley engaged in some kind
of dealing with his client. Martin was not his client. This

is the same thing he used to try to intimidate Mr. Tinsley in
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settling the case. And when he didn't do it, hé then filed a
complaint.with ODC, probably about a violation of Ruley4.5.
But ;n any event, 1.8'does talk about self-dealing with
clients and‘all; ODC dismissed this. And Mr. Tiﬁsley is
going to provide you with his response.

| THE COURT: I think I have that up here right now.

MR. NICHOLS: But I'm offended here that he

qontinues:to mischéracterize this case as Mr. Tinsléy dealing
in self-dealing with the client. That didn't happen. He
tried it in court. He‘tried to intimidate Mr. Tinsley first.

And then he tried it before ODC. And ODC wouldn't have any

‘part of it. .And this Court shouldn't have any part of it.

But let's get right to the law. We heard:a lot

about the facts and everything. Everything that the

. plaintiff and the third-party defendant rely on is this, it

is ‘the deed from Causey Youmans to Martin Youmans in 1988§.

‘They live or die.by this deed.

The second page of this deed, I've got it all

highlighted, is an exhibit to. everything they filed, Judge.

. This is their path to glory. But the law says no, for

several reasons. Number one, it's pretty well settled. And
Mr. Tinsley mentions Shelly's case. But Shelly's case wa§
abolished by statute. . But in any event, what the basic
common law rule in South Carolina was and is and prcbably

will be, is that when you give a fee simple absolute to
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J
somebody, you can't then include a clause that takes it back.

This is a fee simple absolute in granting clause and in the
amendmeht clause. And I can cite you a few cases, Judge.
THE COURT: I don't need it.
MR. NICHOLS: ' I mean, I caﬁ g}ve you a list as long
as my érm. ’

The second thing is the Webb case. He's claiming a

right of‘first refusal because of this language ‘in the thing -

_that says, now, Martin, if you are ever going to sell it,

you've got to offer it to my other sons by 90xpercent. That

is the type-of thing that the courts have said repeatedly is

.void. -You can't do that. The theory is that'odce you give

the fee simple absolute, you've got nothing else to give.

And what he's trying to do is give a different right after

giving a fee simple absolute.

Now, I don't have years-of proﬁerty law litigation:
I don't have any\published -- maybe. I ;hinkal might have a
few published opinions where I'might have argued some
éroperty law out the;e, but I did prétty well in Ms.
Paterson's property law class, includingrfuture interests and
that kind of thing. This deed violates the idea that‘there’s
a subsequent clause that would. render it -invalid. It also
violates the rule against perpetuities. And here's why.
It's very much in the Webb case. The grant here -- what if

Martin never sold the property? Martin nevef sells the
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property, but this grant ié a fee simple to Martin assigned
to his heirs. And his heirs don't sell the property. And
then they don't sell the property. The potential for this
inferest which they ;re claiming not to vest withih 21 years
of a‘life of being or withinn90 years under the rule against
perpetuities, the codified version of the rule against
perpetuities, ‘is exactly what the Court said in Webb renders
it void. So that's number two. |

Number one, tﬁéy give it and then try to take it .
baék, whiéh is vold under the'coﬁmon law.

Number two, they give an interest that may never
vest within 90 years. And so, therefore, it violates the
rule against perpetuities. |

Mr. Tinsley discussed the waiver. There was a
waiver of the interest. Even if we get passed one and.two,
which are very high hurdles for the plaintiff, were high
hurdles before the plaintiff sentvthe first communicétion_to
Mr. Tinsley, before the plaintiff filed a complaint with ODC
and before the plaintiff filed this complaint. If they had
known the law, they would have known that. If they had
looked at the law, they would have known that.A

But even so, he's waived it. .And then finally,
let’s say they get past high hurdle number one or high hurdle
number two, or admittedly, a little bit lower hufdle number

three, look at the grant they are relying on. The grant
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itself, and they talk about how the intent of the testator ~--
or intent’of the grantor, excuse me, must conttol.

By the way, Webb case says intent can't get you past
that rule about, you give the fee simpie and then take 1t
back. That intent will never prevaii.

But in any eVéht, says»first offer the ptoperty ;—_
and I'm sorry to read to yoh, Judge, but =-- first offet the
property to Steven Causey Youmans, William Hunter Youmans and

George Kevin Youmans. "And" is word of significance there.

Two of those thrée signed waivers. It is impoSsible/for him

¢

to exercise any option he thinks he may have, any illusionary

option under the law, but any option he thinks he may have,
pbecause both of tnose guys have signed waivers.
And, Judge, they ‘make a big deal out of the fact’

that two of the brothers signed walvers That is a lawyer

protecting his cllent agalnst ‘a potentlal cloud on the tltle

down there. Doesn't mean that he's acknowledglng that that
is a.valid right,-but he's saying, look, somebody down the
road may see this and might‘dﬁéstion4it. Title insd:;nce
company might not write it. We don't know why, but we are
going to get these and put this to bed. That was toiclear
the cloud on the title.

Jhdge, we will agree‘that there are no real facts in
dispute. When you look at the language of this and actually

apply the law to it, this entire matter ought to be
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dismissed.

And T will be happy to anéwef any questions, but --

THE COURT: Would yod pass up a copy of tha§ deed.
I haven't loocked at it.

MR. NICHOLS: Mine is highlighted. Do you have a
clean copy? |

MR. HALFORD: I have no ob}écﬁion to the highlight.

THE COURT: As far as waiver, though, we égree
that's nort inherently a factual issue?

MR. NICHOLS: Well, at this point in time, we will
send some requesfs to édmit and take that off the tablé, if
needed to.

THE‘COURT: Let'mé go back’and make sure I'm being
clear, becausg we kind of confused the.issue, because
everybody 1s getting their two cents in. But as fér as ‘the
motion to compel the closing dotuments, Mr. Tinsley said he's
giving you what he has. Hefs not going to object to you |

getting what you get from the closing attorney. . So you can

‘come by just as equally as he can. If he has to, he will be

required to authorize him and not claim attorney/client

‘privilege to it and you can get it there.

As to your request to admit, that is denied. He
said he responded and I understand the response. That would

be a trial matter.

Now, other than those issues, under the motion to
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compel, any other issues I need to continue with,

Mr. Halford?
MR. HALFORD: Not under the motion to compel.
THE COURT: Stop righg there. So ;hat ends the

motion to compel. What's the next motion, please?

MR. HALFORD: Your Honor, the next motion was for us

to.be able to again enter this cabin. . It's lies on a tract

adjacent to my client's home. Mr, Tinsley'owns”the title

right now. But there's been some discussion about repairs

that he began making in June, before his purchase now. And
there's one house up here that belongéd to his client. .This
was the residence. This was Martin Youman's former home.

"This, Your Honor, if I may pass up, and I apoiogizeL

I will pass them copies, they produced to us, Your Honor.

'“The problem is, they aré two very different properties,

Judge, two different tracts of land.
Now, the white house you see there, that's the

former residence of Martin Youmans.

" THE COURT: That's the Qné that Mr. Tinsley said had

to be in the deal with the cabin? I am not saying it's true

‘or not true. I'm just asking the question as to whether or

not this is the one based on what he.says had to be included

in the package deal?

MR. HALFORD: Yes, sir, according to Mr. Tinsley,

~

that's correct.
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THE COURT: And £he second one is thelcabin that
seems to be the hard dispute in this matter; is that right?

MR. HALFORD: Yes,vsir. |

THE COURT: Okay. - So which of these properties are
you wanting to get in on, bqth or‘just one of them?

MR. HALFORQ: No, sir, ﬁhe‘one that nobody's home,
just a cabin. It's been in the‘fqmily for years. And I am
not going to argue like he's done this morning.

'THE COURT: 'Let me ask you this. How —- normaii§
with inspect;on of property, you do that automatically. How
would that lead to discoverable iﬁformation in this case?

MR. HALFORD: Because if there a}e, in fact, éhanges
tHat have been made to that cabin, Your Honor, if he's making
changeé to the'cabin that didn't exist under the brothers,
we're going to add,a“motioﬁ for financial records right now.

| If Your Honor will read the deed, I think you will
see the issue. . The issue is, had;they‘begun or are t?ey
making changes to the cabin? But my client's always had
access. It's not just to let us in for inspection. Your
Honor’ he's had access to this property for years, thanks to
the father. ' And they are alleging the deed restrictions and
the usé granted to my client —-- read the deed. |

THE COURT: Pending resolution of this case, that's

not the issue anymore. Based on what I heard a minute ago,

\

N
this gentleman right here is not going to go on the property.
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Now, 1if somebody wants to go there as .an agent to go.in there
aﬂd take pictures, I don't have a real objection_té that.

Is there a real objection‘to that?

MR. TINSLEY:_ Well? Your Honor; again, I am not
claiming any damages. I am not claiming any damégés in that
éabin. | | v

THE COUéT: Point to;me_in thevdeed, please, sir,
why ~- Whap‘itfi$~that I'néed to:lopk at. | |

MR.,HALFORD:~ Page 2-of fhé’deed,*Yduf Honor.

THE COURT: I've'got that.i

MR. HALFORD:x And it points out -- I'm paraphrasiﬁg:
I can-fihd it real quickly — tﬁat»tﬁese sqns:of éaivin |
foumans would have access tqvtﬁat pond, Yopr‘Honpr. They»

1

would be able to use it. And the deed was conditioned hpon

~acceptance by"RQbert Martin Youmans. So even during the

period of Robert Martih_Yéumans; Mr. Tinsley owned ;tﬁ Iif

they wished to do so, unless they failed to maintain it, they
could go out there, Judge.
THE COURT: 1I'm going to give -- your client needs

to designate an, agent by the end of this week -- no, excuse

v

me, today is Thursday?
' THE CLERK:l Wednesday.
THE COURT: Wednesday. Any reason why if yoﬁ
designate somebody today, you can't go out there and sémebody

take photographs of the cabin by Friday at 5; any reason?
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MR. HALFORD: Yes, sir. I leave for my wedding and
honeymoon. I will be gone for two weeks, but I will try to
get somebody out there real quick.

THE COURT: I will give you to next Friday.

Mr. Tinsley, you need make the cabin available just for
photographs and that's it.

MR. TINSLEY: Just to the agent, Your Honor?

THE COURT: Just the agent.

MR. TINSLEY: Okay. I'm happy to take Mr. Halford

.and let Mr. Halford along..

MR. HALFORD: That will be fine.

THE COURT: By next Friday. Now, because of the
allegations, I am not saying they. are true or not frue, I'ﬁ
going to keep that apart. Your client cannot go on that
broperty pending further court order.

MR. HALFORD: Yes, sir.

THE COURT: You undefstand that?

MR. HALFORD: ‘;es, sir.

THE COURT: All right. Now, solanything else other
than the motion to inspect property?

MR. HALFORD: Not other than the motion to
inspect.

THE COURT: Okay. So the next motion would be what?

MR. HALFORD: All right. Next motion that was filed

was judgement on the pleadings. And then we go back to the

- 000287
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deed.
THE COURT: Judgment of the pleadings by you?
MR. HALFORD: ?es, sir.
THE COURT: Okay. Let's take a five-minute break.
(Whereupon, reéess transpired.)
THE COURT: Your motion for judgment of pleadings is
directed to Mr. Tinsley's counterclaim; is that correct?
MR. HALFORD: Yes, sir.
THE COURT: I won't hear it yet. I will look at it.
Glad to hear from you.
MR. HALFORD: Your Honor, I don't know that the

matter is not now rendered moot based on your prior motion

~ about access. I understand your ruling to be he's not going

to be on the property, bu; we consent sending a third-party
in to photograph. Thank you for doing that.

Again, bringing us into this\motion, which is a
motion for judgment:on the pleadinés.,»The deed tﬁat we
argued here this morning contains‘lénguage that you see
that;s been highlighted for you by Mr. Nicholson, the
conveyance, acceptance of this deed, the conveyance, subject
tolright and/or-privilege --

THE COURT: I read it. I don't need to have it read
again.

MR. HALFORD: Your Honor, he's got an absolute

privilege to access this land. He's crossed it for years and
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yvears. And the pond has been part of it. I'm familiar with
the property, because I grew up here. His father was good

friends with my father. I don't know that your prior ruling

.doesn't render it moot. But, Your Honor, he's got an

absolute right that's never failed. And this is why we are

now in a rush for discovery arid subpcoenaing documents. Aand

+ my client has got nothing to hide.

THE COURT: I want to hear you on the judgement of
the moﬁions.

MR. HALFORD: Viewing all matters, he;s got an
easement. He can cross this property any time he wants,
unfettered access.

THE COURT: . Not now.

MR. HALFORD: I'm aware. 'That.is why I said I think
your ruling may have changed that. But looking at the face
of Fhe deed, I mean, the intent is crystal c%gar. And,
again, Mr. Tinsley gives this deed subject to that intent and
restrictions unless the Court later deems{it invalid. But
purpose of our motion was, again, moot fof just those two
causes of action. We've been crossing it for over 20 years.
We've been using it, not every day, but it's been available
to my client all these years. And until Mr. Tinsley takes
title, now we are denied. So we take issue with that.
Obviously, ralses some contention, you understand.

So our motion, to the extent not rendered moot by
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your prior order, holding, Your Honor ~- excuse me, I can't
talk this morning -- is that basically the father gave all
these to the boyé, subject to if it's waived. And there's no’
evidence whether we are going to get into financial records.
But coming from the father, Calvin Youmans, these

boys were -to have this property. This was to have remained

Youmans land. And even if it wasn't, they.-had the right to

cross it and use it. They had a right to the pond cabin and
the pond. And it's been tha? way for years. So I think Your
Honor's prior ruling kind of speaks to that.

THE COURT: Just on the motion on'thé pleadings, I
would deny that. I am not saying your argument is right or
wrong. Just for the purpose I heard earlier and what's going
on, just keep the peace until after this case has had a
chance to be heard on the merits. Got it?

MR. HALFORD: Got it.

THE COURT: What's your next motion or have.you had
énything further to offer?

MR. HALFORD: My last one day, Judge --

THE COURT: This is a motion to --

MR. HALFORD: Sir, it was to designate the“case
complex and assign a senior judge, like yourself, té
hopefully hear it. We are going to get into discovery
matters. I think that's clear now to the Court.

Your Honor, I've read the profile. You are familiar
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/

with a farm tract of land. As I understand, I'm also
familiar with your involvement with Jimmy Smith in Anderson.
You've seen this kind of stuff before.

THE COURT: Let me tell you, the issues don't seem
very complex to me. They just seem like it's a bunch of
emotioﬁiinvolved with it.l And that can be settled with some
orders restraining the parties or whatever. I mean, either
this is absolute warranty deed or fee conditional or whatever
the term was back when I was taking real estate. That's not
a very complex issue.

The other issues are factually based. I would think
that you would be better off having a scheduling order set,
as opposed to trying to get it complex. Because you are
going to have Judge Young coming here next six months. This
is my last week down here. Thank God. And I've said that.

The concern I've had when it's assigned to him is,
this case 1s not going to be disposed of by the time he
leaves the circuit. And you have to wait for scheduling and
different things. I would think that parties could get
together, come up with a scheduling order, proposed
scheduling order. If we can't, I don't mind getting it done
myself so that you have some guidance, because I know that's
what you are saying, let's move this along. Is that right?

MR. HALFORD: Yes, sir. I don't want to be stuck in

successive motions in front of various judges.
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THE COURT: I understand that. -

MR. NICHOLS: Judge, can I suggest something here?
First off, Mr. Halford converted his motion to dismiss with a
motion for summary judgment with a number of attachments. So
I would just point that out. And also, the attachments have
evidentiary problems from stem to stern under the dead man‘s
statute. Needless to say, ybu could probably rule on
everything.today. I mean, it's a question of law..

And if you look at the law, for in;ténce, the
Sanford case, 106 S.C. 304,.91 Southeast 294, the Supreme
Court said, even the intention of the grantof will not be
allowed to violate any rule of law. ;

THE COURT: I understood that. If you guys want to
get together and turn it in on some stipulations, I'm glad to
look at it. I do think Mr. Nichols did =- you know-appellate
issues a lot better than I do, but waiver is almost
inherently factual determinations per case, if you all want
to submit that into evidence as well. I mean, am I
incorrect?

MR. NICHOLS: No, sir, but Mr. Halford came in to
court today and said, really, there's no factual dispute, you
can give us judgment as a matter of law. Tﬁat was the gist
of the motion that he attached and then converted to summary
judgment by attaching these affidavits and all of this other

stuff.
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THE COURT: That's true. To the extent he asked for
summary judgment. and it's being converted, that's denied as
well.

Mr. Halford, do you want to turn this in on
stipulations and let‘me maké a determination?

MR. HALFORD: Yes,_sir. I wou.d be fine with that
if you want to make the determination.

THE COURT: Hang on. He said that he wants to turn
it in on stipulation and let‘me make a ruliﬁg.' If ybu all
want me to do that, I will.

MR. NICHOLS: Judge, we will be fine with that.
Assuming we can agree =--

THE COURT: You're getting heard in court tbday. I
don't want either one of you or you to make a determination
until you have a chance to cool down, think about it, and see
if ﬁhat's what you want to do. If you do, y'all give me the
stipulations, I will make the rulings. But you might walk
out of here like I used to always do when I tried cases,>
damn, I didn't ask that question, or, I should have asked
that question. You may not be thinking about something that
you need to think about. So if you all let me know, I will
be more than glad to dispose of it, if you all come up-with

stipulation of facts. \

MR. HALFORD: I will let you know right now. I'm as

cool as a cucumber. And I understand that there's some
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procedurally, what I have are various motions from

emotional involvement here between the parties, but I'm cool
with it today.

THE COURT: You're an attorney; you would be more
professional. You might have some parties that need the

stipulation. 1I'm asking the lawyers to come up with

- stipulation. All right?

MR. HALFORD: ' Yes, sir.

THE COURT: And, listen, I am not requiring it. I1'm
saying if you all want me to do it, that's what you want me
to turn it into --

. )

MR. NICHOLS: That would be fine. Frankly, we think
you can rule up or down based on the law as it applies to
this deed, not just some argument on what they wish that the

deed did, but the actual law that applies in South Carolina.

The COURT: Procedurally, let me just tell you,

Mr. Halford: I haQe no motions ffom you -—-

MR. NICHOLS: That's correct

THE COURT: =-- that I'm aware of. So the matter is
not properly before me unless you agree to it by stipulation.

And I will just turn the case in. Okay?
/
MR. HALFORD: I will just speak with Mr. Nichols.
THE COURT: I stopped you, Mr. Halford. You had,

what, one last motion, and that was as objection to

complex -- I'm not going to go there yet. 1I'm going to
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observe that. I don't think it needs to be complex.
Are you done with all your motions? Do you
understand my rulings?
MR. HALFORD: Yes, sir. Can I bring up one matter?
THE COURT: Yes, sir.
MR. HALFORD: I am on protective leave. I'm out of

the state beginning Saturday. Can I get any latitude on this

by next Friday for the purposes ~- I am not going to go out

there. T will be glad to talk to Mr. Tinsley. My client is
not going to go out there. He's going to follow your order,
but can I get some latitude on my wedding honeymoon? I have

an order of protection frem the court.

THE éOURT:V Listen, I'm going to be in Florida
fishing, so I understand. I don't want anybody interrupting
me for my fishing trip. Not by next Friday, not this Friday,

[

but fhé two weeks from tomorrow or day after tomorrow. All
right?

MR. HALFORD: I will be returning July 5th, Judge.
And I am not going to go out there.

THE COURT: Let me just do this. 30 days to get out
there. Only thing you are-going to do is go out there and
take pictures of the cabin and leave.\ Anything further than
that is prohibited. Okay? Clear?

Mr. Tinsley, you are going to make it available to

him just for that purpose.
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MR. TINSLEY: Yes.

THE COURT: You are okay with that?

MR. HALFORD: Yes, sir.

THE COURT: You can comply with that?

MR. HALFORD: Yes, sir.

THE COURT: Okay. Now, as to discovery, I think I
made a motion to compel. I‘think that's clear. Mr. Tinsley
has given me what he can. He doeén't have to give the
attorney's closing file. 1If the attorney requires it, he
will have to give‘authorization for him to give you the file
based on your subpoena. But you can get to it as easily as
he caﬁ.

I'm denying your motién to change the request for
admission based on your arguments. Okay?

MR. HALFORD: Understood.

" THE COURT: Jddgment on pleadings, summary'judgment
is denied. Complex is denied.
¥

The other was inspect the property, which we dealt
with. | |

Okay? Thank you, sir.

MR. HALFORD: Yes, sir. Thank you.

MR. HOPKINS: Good morning. Clay Hopkins. I
represent Mr. Halford. He's been brought in as é third-party
defendant in this matter.

THE COURT: Hang on. Let me read it. I'm sorry.
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MR, HOPKINS: That's fine, Your Honor.

THE COURT: Okay.

MR, HOPKINS: I'm Clay Hopkins; I represent
Mr. Halford. He's been brought in as a third-party defendant
in this action. Hopefully, I'm going to digress from the
facts of the disbursement with thié a little easier.

Mr. Tinsley kind of gave you an overview of the
facts. If you notice in the overview, Mr. Halford,is totally
removed from any sort of activity in the underlying suit.
What's happened is, Mr. Halford filéd this suit on behalf of

Mr. Youmans, then turned around. And Mr. Halford, basically,

"is saying he's conspired or was part of some conspiracy with

Mr. Youmans to harm the deﬁen@ants.

‘Your Honor, as our motion sa?s, that's not the,
purpose of Rule 14, to implead somebody in. The purpose of
impleading somebody in is to disburse your o@n liabillty to
the plaintiffs in the case, if there is any, or to seek

indemnification purposes.

The correct person that Mr. Tinsley could have

- third-partied in would be his closing attorney or his

representative in the underlying action. Totally improper to
bring Mr. Halford in. Correct manner that he could have done

is turned around, filed a suit against Mr. Halford and

Mr. Youmans. As you see, Your Honor, the third-party

defendant does not name Mr. Youmans as well. 1It's very clear
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that they did not seek to do that. They went after
Mr. Halford individually.

What they could have done is filed the case against
Mr. Halford and Mr. Youmans, sought to consolidate it under

Rule 42, as Your Honor is aware. But they didn't do that.

They have gone around the purpose of Rule 14, totally

improper. There's no basis for it, Your Honor. And it just
doesn't cdmply,with the rule, Your Honor. -

THE COURT: All right. What's your response to
that?

MR. NICHOLS: Well, Judge, there was an offer some
ﬁi@e ago:which there was no response. There was an offer
some time ago tolwhich Mr. Halford and Mr. Hawkins didn't
respond to let that claim go.

But in direct response to that, so what I'm hearing
is, we could have filed a different individual case involving
the same claim, the conspiracy claim, individﬁally against
Mr. Halford, and then moved under Rule 42 to consolidate.
But because we didn't come in the front door, you know, he
now boots us out and let us in the side door.

fHE COURT: I hear what you are saying from the
standpoint of judicial economy, but I think he's right that
you third-partied somebody in by way of identification or to
share liability with. And under the theory that I'm hearing

here, I've read your complaint, I've read the answers, I tend
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to agree. But I wouldn't grant the motion to dismiss. Just
make it be a separate action.

MR. HOPKINS: It disputes Mr. Nichols's offer, what
they did do is offer ~--

THE COURT: I am not concerned about an offer.
That's not before me today. I don't care about that at all.
It's not before me.

Now, 1f the parties, after you éonsult with one
another, want me to make a determination to the case on the
merits‘based on stipulated facts, only way I would do that is
that we hold the claim against Mr. Halford in abeyance to
look at the conveyance itself and issues surrounding the
conveyance. Let a determination be held. And the rest of
it, I am not interested in hearing that. Making a
determination of that, that just goeé before a jury or goes
away. Do you understand what I'm saying? ~Anybody have any
guestions of that?

MR. HOPKINS: Understood, Your Honor.

THE COURT: Otherwise, I'm going to ordef right now
that the third-party complaint be refiled as a separate
complaint against Mr. Halford and get a new case number.

| MR. NICHOLS: Under Rule 42, you can sever that.
THE COURT: Sir?

MR. NICHOLS: You could sever that claim under Rule

42 in a separate --
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.this.

THE COURT: I don't know about the,clerk'é
perspective whether you've got to file a new filing fee. Get
a new case. That's what I'm doing.

MR. NICHOLS: Understood, Judge.

Do you want to do a Form 4 order?

THE COURT: Yeah, I'm going to do a Form 4. I'm
going to ask that you draft the formAQrdert Mr. Nichols.

Okay? In it -- I'm going to hear from'you. Let me just do :

On the motion to compel, that it is denied. But
Mr. Tinsley has to authorize his attorney, 1if necessary, to
give Mr. Halford access to the closing file. To the extent
it involves a motion -- I mean, the request for.admission
being denied, it is denied.

Inspection of the propefty is granted within 30
days, not the defendant, but the defendant's agent to be
determined by Mr. Halford, nonfamily members.

MR. HALFORD: Understood.

THE COQURT: ©Okav? A&nd if I hear that it's been
monkeyed with, they will bring it back to me and you will
have a problem. So let's just do it straight up. Okay?

MR. HALFORD: Yes, sir.

THE COURT: The motion for complex case is denied.

Motion for judgment pleadings or alternative summary

judgment, both are denied.
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If the parties want to have the court determine the.
underlying issues concerning the conveyance without
consideration of the severed_third—party’complaint, then they
are to submit stipulated findings of fact and exhibits and I
will make a determination. Otherwise, third-party complaint
1s severed.

If you have to file a new filing fee, et cetera, et
Ccetera, you have to do that. So the motion to dismiss
third-party complaint is denied, but that would be resolved.
Okay?

Any other issues I have out there I'm not looking
at?

MR. TINSLEY: What I was going to suggest is, can we
put in the order that we are giving leave to amending our
answer? I will take the third-party complaint out and then I
will file a new --

THE COURT: Any Objection to amended compldint?

MR. HALFORD: Yes, sir. I'm sorry. We are this far
into this now. No, sir.

THE COURT: It's a 2016 case. File your motion for
amendment, if necessary. And the standard, as you well know,
Mr. Halford, is whether it's just simply notice, so if you
want to take up additional court time —-

MR. HALFORD: You are correct, Your Honor. I'm

aware of the standard. And I will withdraw.
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THE COURT: So you will be allowed to amend.

MR. NICHOLS: All right. And one other thing in the
first thing regarding the motion to compel, I just want to be
clear, Walter Sanders was not Mr. Tinsley's lawyer. But
insofar as he requires something from Mr. Tinsley,- we will be
happy to provide it.

THE COURT: I get you. You are right. And I've
misspoken on that.

MR. HALFORD: That's the issue. Mr. Tinsley may
have, in fact, been his own lawyer.

THE COURT: Well, he's one who will knéw. So if he

:

MR. NICHOLS: We will make sure that Mr. Sanders is
completely at peacé giving Mr. Youmans anything he's got with
regard to the transaction, Judge. I assure you of that.

THE COURT: If you have a problem, let's get a
conference call. We will get him on the phone and see what's
going on. I've got your'photographs right here. I will give
those back to you. I've got a copy --

MR. NICHOLS: Judge, like Mr. Halford, I'm getting
ready to go out of town, like you and Mr. Halford.

" THE CPURT: We need to adjust time frame?

MR. NiCHOLS: Well, I think Mr. Tinsley can deal

with the inspection, can work that out, but for getting an

order to you =--
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THE COURT: I didn't set a time frame. Just e-mail
it. Here's what I want you to do. If you would, ytall -
communicate, 1if y'all can't agree - on the wording of the
order, tell me what your objections are. Don't prepare
anothér proposed order. That gets too cumbersome. All
right?

MR. NICHOLS: Very good. I will send it to
Mr. Halford for his editing.

'THE COURT: Okay. I'm going to give this back to
Mr. Nichois.

MR. TINSLEY: Actually, that's the Court‘s'file.

THE COURT: ©Oh, that is the Court's file? I'm
sorry.

MR. NICHOLS: You will have the clerk looking for
you.

THE COURT: That's right. I've done it before.

(Whereupon, proceedings are adjourned.)
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THE CQURT: This is Youmans vs. Tinsley.
This is slated as a motion for summary judgement; 1is
that correct?

MR. HEWITT: Yes, Your Honor.

THE CQURT: All right.

MR. HEWITT: For the record, Your Honor,
I'm Balke Hewitt. I represent the. defendants,
Mark and Diane Tinsley. The l§w hanging fruit is
that my clients were formerly represented by my

former partner, John Nichols. There's a motion to

‘relieve him as counsel, which is pending. I don't

think it's been ruled on. I brought an drder.
Obviously, I'm happy to file it.

THE COURT: Well, he's certainly ODC. I
know he can't be here today. 1 o ' :

MR. HEWITT: That's prohibitive from

praéticing law.

THE COURT: ‘There you go.

MR. HEWITT: That's the way to do it, if
you're going to get out. Get out with prejudice.
Thank you, Your Honor.

THE COURT: Yes, sir. Mr. Hewitt, I
assume this is your motion.

MR. HEWITT: It is, Your Honor. If I can

+—

approach, I've got two things with respect to
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that.
THE COURT: Have you provided them to
Mr . Halford? You got them?
MR. HALFORD: No, I don't, Your Honor.
MR. HEWITT: That's the deed, and they
, v

were attached to your complaint.

MR. HALFORD: Yes, sir. That's

correct.
THE COURT: You have them? Very good.
~MR. HEWITT: Make sure I don't leave
copieéf Getting my exercise thié morning.
THE COURT: All right.
MR. HEWITT: As you heard, Your Honor,
this 1s our motion forJSUmmary judgmeﬁt. I

represent Mark and Diane Tinsley, the defendants
in this case, along with my co-counsel

Mr. Tinsley, who has a fool for a client, and

Mr. Gooding.

As Your Honor may -- or what I recall from
the last hearing in this case, it was sometime ago,
this case involves a real estate transaction and

closed in September of 2015, My clients were
purchasers of the property in gquestion, and the seller

in that transaction was a ggntleman named Martin

Youmans.
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The Court heard our summary judgment
motion, and the Court claims that this lawsuit
revolved around éome language in the deed thaf
Martin got from his father, Calvin Youmans in
1988.

The langdage in thaf deed attemptéd to do
two things. Fifst, to reserve for Calvin's other
chiidren a right to énfer the'propefty and access
upon a pond.and a'pond‘babin.v‘And the second
thing the deed attemptedvto do was reserve a right
of}firSt refusal for Calvin's other children and
their heirs if Martin or his’heirsféﬁef decided to
sell thé.property. A |

This t:ansaétion'closed inVSeptembef of
2015. This suit was filed in December of '16 by
oﬂe'okoarfin's brothers, the plaintiff, hunter
Youmans.

THE COURT: Tell me the closing date, the
month. | |

MR. HEWITT: It closed in September of
2015, September 25, and the lawsuit was filed in
December of '16.

The complaint has four claims. The first
is a deciaratory judgment to construe the deed

from Calvin to Martin, that right of first refusal
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and right of access.

The second cause of action is to set

aside the deed from Martin to my clients, Mark and

Diane Tinsley.

The\fhird Cause of action is to compel
the right of first refusal and to quiet title in
the plaintiff. |

And then the fourth cause of action is a

‘temporary and permanent injunction directly at

Mark Tinsley to stop iﬁterfering with plaintiff’'s
right to. access pond and the pond cabin. |

THE COURT: What was the third one again,
please, sir?

MR. HEWITT: The fhird one is to compel

the right of first refusal and quietytitle.

And our for argument for summary judgment

is that this language in the deed, the right of
first refusal, the grant of unrestricted and
unlimited access to the pond and the pond cabin,

violate the common law rule that you cannot cut

down an estate ‘that has been granted in fee simple

absolute, even if that is the intention clearly
expressed in the deed.
There are three key cases that we citéd

in the summary judgment memo. 'I highlighted them
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in the copies that were given to you. They're on
pagesA4 and 5; Sanford vs. Sanford, Style Track
vs. Thomas,.County_of Abbevilie vs Knox, and then
I found a fourth case that I thohght was

particularly pertinent,_Hunt vVs. Eorestry'

Commission. That's not cited in the Brief, but

-

the citation for that is 358 South Carolina

Reporter 564.
| THE COURT: 5642
MR. HEWITT: = Yes, sir.

THE CQURT: What's theiname of the. case

MR. HEWITT: .Hunt versus the Forestry

‘Commission.

And if it's okay, I would like to 'take

about a minute and just walk through those cases

‘ in an effort to show how I think their'instructive

o the summary judgment motion.

So in Sanford vs. sanford, that's the firsti
dase, the operative language of the deed said to X,

his heirs and assigns forever. [ left the person's

name out because it's not important. That language is

important because that's fee simple absolute language.
If it was a life, you would say X for life. If it was

a fee simple to terminable, it would say, to X, and
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then give the conditions subsequent of resident.

So the deed language ih Sanford says, to X
and his heirs and assigns forever. And then the
conditions of sale are as follows: X is nof to
mortgage or in any way dispése of said land. After
X's death, then the land is passed to five children.
And this Court struck down that conditional language
in the deed. And I'm quoting: "An attempt to convey
an estate in fee simple and deprive ﬁhe purchaser of
the incident of owhership ié not effective in law."”

What are we saying there? We think a fee
simple absolute ownership is-all with’rights, right,
of the property in terms of bundle of rights. .Some of
the rights not all of them, but some of them and not
others.

The Supreme Coﬁrt says, "An attempt tc debate
fee simple absolute and deprive the pﬁrchaser of some
of the bundle of sticks is not effective in law."

Fast forward, Style Track vs. Thomas, the
language in the deed says to three people, their heirs
and assigns, and then, it 1is specifically understood
and agreed by all parties that the land is to be used
for school purposes only. That language struck down
as violating the same rule.

County of Abbeville vs. Knox, the
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limiting language in the deed, it being understood

by all parties that this conveyance is being given

That language is struck down as violating this

rule.

/

And finally, Hunt vs. Forestry Commissi

for the purpose of further industrial development.

on,

which is not cited in the brief, the limiting language

is that the grantee shall use the land for a fir
tower or use the land for forest protection. As
the other three, that langﬁa§e struck down.

So here'sAhow that principal applies to
case: As to the access easemeht, the unrestrict

potentially unlimited right ,to access the pond,

e

with

this
ed,

the

pond cabin and the remainder the 67-acre tract that

was part of this deal,'if this language 1s given
effect, it's not really a fee simple absolute de
Martin. I mean, it's a deed to Martin and his

brothefs jointly with language that the property

" defeasible if his brother is telling the truth.

inconsistent with fee simplé absolute language.
And the second page of that second pack
I handed to you of the exhibits, the fee simple
absolute language is highlighted there on the
second page and the third page. There 1s no

question that the deed from Calvin to Martin

ed to'

T
is

It's

et
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vested Martin with the estate in fee simple
absolute.

Let me say the same thing a different
way. One of the rights in the bundle of sticks,

if you own property in fee simple absolute is the

‘right to exclude others. This is not your land.

This is mine land. If this language is given
effect, Martin did not have the right to exclude
others. It's inconsistent with ownership in fee
simple absolute, and it violates the same rule as
Sanford, Style Track, Abbeville and Hunt.

The right of first refusal fails for the
same reason. As with the right of access, it
purports to deprive Martin of an important bundle
in the bundle of -- an ;mportant bundle of rights
in the bundle of ownership. The right to sell the
property to anyone he wants at any price.

It forces this language -- 1if this
language 1is given effect, it forces Martin to take
a ten pe}cent loss because the right of first
refusal says that Martin shall offér the property
for sale toc his brothers at 90 percent of the fair

market value.
This language is also nebulous. It

doesn't describe how falr market value 1is
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10
determined. It doesn't say if there's a dispute

over fair market value, appraisals would be
appointed. It doesn't say that the Martin's
brothers should be provided with written notice
and they can execute it within 10 days.

| This language violates the same rule fhat

operated in Sanford, .Style Craft, County of Abbevi;le

~and Hunt. It is inconsistent with the deed's language

which granted Martin this estate in fee sinple
absclute.

That's our summary Jjudgment, Your Honor.

THE COURT: All right. Thank you, sir.v
Mr. Halford. |

MR. HALFORD:. May it please the Court?

THE COURT: Yes, sir.

MR. HALFORD: Good to see youlagain,
Judge McIntosh.

‘ THE COURT: Yes, sir.

MR. HALFORD: I will be referencing the
same deed, but it's not surprising, I respectfully
disagree with their argument,

’ First and foremost -- and we were last before
you --

THE COURT: I'm sorry?

MR. HALFORD: We were last before you on
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June 21st of 2017.

THE COURT: I have some memory, but I
have no specific memory of it.

MR. HALFORD: Yes, sir. Well, the deed,
when we're talking about the rule against
perpetuity is that the first scintilla -- I know
you're aware of the standard, but for the record

purposes, my client need only produce a scintilla

of evidence to survive this motion.- - All facts,

all inferences, all conclusions have fo be drawn
in favof of the non-movant, Mr. Youmans.

Now, here we got an argument on a deed from
December the 30th, 1988. It's Exhibit 1 in the
lawsuit. Okay? And the problem with this argument
is, first of all, they're quoting common law, the rule

against perpetuities. ‘Okay?‘ We need to be talking

about the statute in South Carolina. The statute in
South Carolina is 27-6-10. It supersedes the common
law.

THE COURT: What's the statute, please?
MR. HALFORD: 27-6-10, what they've cited

in their brief. But, you know, are we talking

about something that 1s a vested interest or a
non-vested interest?

And the rule against perpetuity speaks to
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12
something that may never vest. In the common law

variant, the interest may never vest within 21
years of some life then being at the creation of
the trust. The South Carolina rule actually
extends that out to 90\years, but they didn't
mention that part of the statute to you.

Secondly, would it vest ;— Judge, 1if I'm
going to buy your house, your and your spousé‘s
house, we're going to enter a contract. Why?
Because_that'éAhow you transfer the equitable
interest in the property to get to é.closing table
where we pay you the consideration and we get
leave of title;» | ‘

Now, here, we've got this deed from 1988,

and there are four Youmans brothers. Okay? One
of the brothers -- and they've been estranged and
been in disputés for years. One of the brothers,'

Mark Youmans sells to Mr. Tinsley.

I want to point out what was before you
last time when Mr. Nichols represented
Mr. Tinsley -- and let me put on the record that
we had some discovery disputes. We still have
discovery disputes.

Mr. Tinsley stood up that day and said,

you know, I learned a lot from this, Your Honor.
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He spoke these words to you. I didn't know how to

even get a contract. And even if that wasn't
sworn testimony, we took his deposition December
the 11th of last year where he confirms it was
very clear there was no contract. Okay?

So what I'm telling you is, the equitable
interest, irrespective of their position on the rule
against perpetulties never transferred.

And if you will recall, going back to the

first hearing in this case, this was the

" fraudulently induced -- and that's the way the

counter claims -- package deal. They didn't get
one parcel, they didn't two, they got three in a
packade deél, and one of those parcels comes with
the restriction that's on that father's -- the
Youmans' father's deed.

So I want to take you back to the deed
briefly, and then I'll leave it. What do these
gentlemen get, why does the rule of perpetuities
not apply here?

Well, it states in the first paragraph
before the conveyance, and this is in the first
right of refusal,.by the way. This is an option
to purchase it among fﬁe brothers.

- However, it says in the conveyance, and this
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is Exhibit 1 of the record, and it's also in the

‘memorandumnm. The subject to the right of first --

THE COQURT: Let me stop you right quick,.
Do you have your memorandum?

MR. HALFORD: It's o% record in the
electronic cépy of the exhibits. R

THE COURT: I do not have it.

MR. HALFORD: Yes, sir. I don;t have the
exhibits attached.

THE COURT: Okay.

MR. HALFORD: But, Your Honor, we arrive
here to ascertain through discoVery depositions --
there's another very important contract that
should be a huge red flag, and this is your

scintilla standard that we're under, and this is

-~ let me show you, Judge.

You granted us.the"right to go out there
and inspect. And you said, how is this going to
lead to the discovery of admisSible evidence? Out-
of four motions, you denied us three, but you gave
us that right; I want to make clear, my’clienf
has stayed clear of the ﬁroperty and fol}ow your
words at all times and fcllowed my words at all
times.

THE CQURT: Again, I may have ordered
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that. I don't have any memory of it, okay?
MR. HALFORD: It's in your order.

The point is, Judge, you're looking for

scintilla. There's ten of them here} This cabinet is

kind of indigenous of those door locks. Now,

Mr. Tinsley'won't produce/it. "The records of who

bought it, when it was installed. All we know is they .

took occupancy and installed these prior to a

SeptgmberVZOlS closingx Why would vyou do that? Okay?

So here Mr. Tinsley took -- we're going to
start with the other three. We're going to go to 13.
Hunter Youmans, Steven Youmans and Kevin Youmans, the

three other brothers who got vested back in December

«of 1988. ‘They got something by a deed of their

father. You can't block somebody out of their

inheritance. That's what's going on here. And that's
why it's desperate that if -we can pintail this into a

rule, a rule under law, the rule against perpetuities.

And then by way of their motion, wants their
counterclaims te remain standing all these factual
allegations. We didn't raise them. A

All these issues 1involve no contract,
no -- my guy didn't do any of this. We got one

credible piece of evidence in this case, and

.that's the text messages.
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THE COURT: And that's a what?

MR. HALFORD: A text message. You know
what it says. We got a text message from my

client to Mr. Tinsley, you better>get him do

‘right. He's a lay person.

THE COURT: You better do what?

MR. HALFORD: You‘re'a'laWyer.4 You
better gef him do right. 'étatufe QfﬁfraudS'is
there, Your Honor.; It's a gigantic red flag.
Viewing all the facts. and inferences most

favorable to the non-movement, all three of these

brothers have got the equitable -- just like if

you and. I were to sign a contract, they got'the
equitable use and enjoyment of this land, subject.

to the éondition they must maintain 1t terthér.

- Okay? ..

So when we change the lot, you know, this

is" where we get on to the;waiver'argument. 1f

they fail -- if you call a strike today and rule
against perpetuities, now we're talking a waiver.
You will recall from the case that they >

obtained from my client's written release, ever.

But they>took—-— and I‘m going to point out

4something for the record, Mr. Tinsley had the

assistance of another element of lawyering and he
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got the Cadillac =-- I'm talking about Mercedes
version of the deed. He's got the general

warranty deed, Your Honor. So he's not hurting
here.

But what we're looking at is a potential
Z4-month trek through the Court of Apbeals to come

back right here where we are todéy.

THE COURT:

Well, let me ask you this:

Do you acknowledge that the deed he received was

the general warranty
MR. HALFORD:
December 30, 1988 or
THE COURT:
that Mr. Tinsley got.
THE COURT:
deed, vyes, sir.
THE COURT:
MR. HALFORD:
THE COQURT:
MR. HALFQORD:
you why.
THE COURT:

me why.

MR. HALFORD:

fee simple deed?
You're referring to the
the deed --

I'm talking about the deed
It was a general warranty

And fee simple?
No, sir.
All right.
I do not, and let me tell

Tell me -- yeah, please tell

First of all, it came

conditioned on the fact that there were other
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people who had the equitable interest in the

property. And those pecple, again, would opt for
a contract. But here, this is inheritance. This
1s not limiting language. They had the right to
use the property forever.

What they're targeting here, Your Honor,
is the option to purchase. Iﬁ's not a first right
of refusal.. This is the option to purchase. And
it's speiled out very clearly.

So if you look at thegstatuté, and,

again, the South Carolina statute, not the common

law, these gentlemén would have had up to.90

years. Let's even go back, the South Carolina
code under 27-6-10 supersedes the common law rule
against perpetuities. We all memorized that in
law school. Remember? No interest is good unless
it must vest within twenty-one years after some
life in being at the creation of trust. Vest is
the key red flag of scintilla here, because all
three of these brothers got the vested interest on
December 30, 1988 from the father. That was their
inheritance, and you cannot lock somebody out of
their inheritance using the rule against

perpetuities. And that's what we're seeking to

do, Your Honor.
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Other things I would just bring to the

Court's attention before I finish up, you know,
again, we're talking about the scintilla standard.
I don't know what scintilla is. I guess it's
something akin to a must receive in the law. How
many you need, I'll give you, Your Honor, because
I got 13 or 14 of them now. And the problem with
the depositions that have occurred in this case -~
and that has been mediated. You know, nobody,
particularly not my client, could let a trained
lawyer to enter into a package deal without a
contract.

THE COURT: You keep using that term
"package deal", and I'm not sure if I comprehend
what a package deal means besides there were three
parcels included in the transfer.

MR. HALFORD: I'll be glad to explain it,-
or I'1l let Mr. Hewitt elaborate. The point is,
Robert Martin Youmans 1is the grantor tb the to the
Mr. Tinsleys. This is my client's estranged
brothef.

THE COURT: Say that again.

MR. HALFORD: Robert Martin Youmans who
was the grantor to Mr. Tinsley sold a series of

tracts, not one tract, and they were joined.
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Okay? One of the tracts came with this deed

condition restriction. But by doing a package
deal, what they want to convince Your Honor of is,
that language disappeared and it didn't matter
anymore to violate the rule of égainst
perpetuities. Not in South Carolina. The reason
for that is we have three lives being when the-
interest was created, number 1. And, again,
Hﬁnter Youmans, Steven Youmans, and Kevin Youmans,
the other three brothers. And then, two, we have
that value of period. _

So at the point that they could enjoy
some of tﬁese bundle of sticks that Mr. Hewitt is
referring'to, no, he didﬁ't have fee simple title
on that transfer. And that's why‘tﬁe father made
it very clear, offer it to the other brothers at
90 percent cf falir market value. 1It's not a
restraint on alienation because of them could have
stood back and said we don't want 1it.

THE COURT: Hang on second. Look up
27-6-10. Well, under the statute, is there a
certain language that you're supposed to use in
order to transfer fee simple from some other type
of interest in ,the property?

MR. HALFORD: Under the statute of --
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THE COURT: You're saying that it's

common law. I guess you're talking about the rule
against perpetuities being extended out’ 90 years. '
But under the statute of fhe common law, what
language in the deed has to be there to indicate

that the grantor is transferring fee simple title

versus some limited other title.

MR. HALFORD: Heirs and assigns forever
backed by_warranty language where he would say I
warrant the_défendant. |

THE COURT: So does this deed that you're
talking abou§ onythis particuﬁar parcel havé that
language.

MR. HALFORD:‘ I believe it does, Your
Honor. |

THE COURT: So why would that not -~

MR. HALFORD: Subject:to a condition upon
it.

THE CQURT: So why would that not
implicate the rule that I heard espoused to me
that 1f you grant fee simple, and then you
thereafter try to lipit the grant,'that it's
ineffective as matter of law.

MR.  HALFORD: Because the grant, prior to

the conveyance, has conveyed equitable interest in

~
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.the property, use and enjoyment.

THE COURT: Say that again.
MR. HALFORD: Because the grant, prior to

the conveyance of paragraph 1 of the exhibit --

THE COURT: Okay, point me to that. I'm

trying to wrap my armé around this.

' MR. HALFORD: I can approach if you'dA
like me to. | |
| THE COURT: Sure.

MR. HALFORD: I deon't know how many

‘ copies we passed up, but -- here you go.

1

Judge, to answer your question, page 2 of

.that.deed is page 318. I've written in magic
. .

marker at the top. It you look at the firsf
parégraéh on that page, that was where the father
conveys‘to these other brothers equitable interest
which made it not a fee\simplé deed, not unless

they waive off. Now they could all haVe said, we

22

don't care anymore. They could have all failed to

maintain it jbintly.

We've been through enough discovery to

" show that these brotheps have a partnership, and

that the partnership was being used to maintain or

move or renovate the cabin.

THE COURT: I guess the question I'm
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asking you is, and I don't know the answer so I'm

just asking, when I look at the first page on 317
of the -- I guess that's a deed page, it says,
Robert Martin Youmans, his heirs and assigns,
doesn't that indicate a fee simple transfer by
using that language, and a general warranty?

MR. HALFORD: I believe it would be a
general warranty deed, but my answer to Your Honor
would be it would'subject to the brothers --

THE COURT: Sir? |

MR. HALFORD: My answer would be it would
be subject to the --

| THE COURT: Well, I understand that's
what yoﬁ‘re arguing is. But I'm asking as a form.

MR. HALFORD: As a form?

THE COURT: When you use that language in
the deed, that appears to be a graht of the entire
piece of property. And then subseqguently, on
page 318, there seems to be a limitation after the
transfer of a fee simple title. That's what I'm
asking you by form.

MR. HALFORD: I would agree it says heirs
and assigns, Your Honor, which intends to pass it
out. I'll also point out Ehat my clients, being

related by blood, would be heirs.and/or assigns.
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THE COURT: Right. I understand. I

guess what I'm trying to understand, if the cases
that are referenced by Mr. Hewitt are co;rect,
and, 1if you give a fee simple title, then yoﬁQ
subsequently later on in the document say, but
we're going to limit it as follows, then the
attempted limitation is ineffective as a matter of
law.

MR. HALFORD: 1If it's not a vested
interest, yes, sir. 1

THE COURT: Sir?

MR. HALFORD: Aggin, here, we have a

‘vested interest.

THE COURT: And this deed that I'm
looking at, it's page 318 -- 317 and 318, that is
the deed where the vested interest you allege took
place, right?

‘ MR. HALFORD: The vested interest into
the three brothers, that is correct.

THE COURT: Right. And that's by virtue
of the language on page 318.

MR. HALFORD: Yes, sir.

THE COURT: But, going back to my
gquestion, if the deed -- if that's the deed

they're claiming the vested interest under, which
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you say yes, 1if that deed has an ineffective

limitation based on its attempt to limit a fee
simple grant in the first instance, that never
vested them, did it?

THE COURT: Your Honor, I believe the
grantor could limit it in this instance. Because,
again, the equitable rights were vested in these
brothérs. |

THE COURT: Say that again.

MR. HALFORD: I believe the grantor here
could because the equitable use of*the proberty --
it's clear thaf the grantor intended this property
to stay with the brothers.

THE COURT: Let me ask you another way
then: Do you agree or do you disagree that the
form of the deed from Calvin Causey Youmans, this
page 317 and 318, is violative of the cases that
are set forth in the brief, that being Style
Craft, the Abbéville case, and Webb vs. -- the
Hunt vs.'Foresfry Commission, and also one more,
Sanford, and that 1t is an attempted limitation
after the grant of a fee simple title. Dobyou
disagree with that proposition?

MR. HALFORD: Repeat that.‘ After the

grant of the fee simple title?
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THE COURT: Yes, sir.

MR. HALFORD: Had the interest not been
vested.

THE COURT: I thought this was the
vesting instrument. That's what you answered.

MR. HALFORD: The vesting instrument

‘would be the this deed, Your Honor. And, again,

/it:vested these brothers.

THE. COURT: So thé questionAI'm asking --
and,. again, I'm not trying to rule. I'm just
asking for my own edificationf The instrument
that you're using to claim thié vested interest 1is

the one that we keep referring to as page 317 and

318, correct?

MR. HALFORD: Correct, Your Honor.
THE COURT: . So 1if that deed violates the
rule as expressed in the cases we just cited, and

it was cited by defense counsel, wouldn't that be

- ineffective to vest anything?

MR. HALFORD: No, sir. It vested it for

years.
THE COURT: Sir?
MR. HALFORD: No, sir. This interest has
been vested for years. That's what I'm trying to
explain.
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THE COURT: That's why I'm not following,
and that's why I'm asking. I mean, do - you
disagree with the proposition or the general rule
that you can't grant a fee simple title, and then,
subsequent in the same document, attempt to limit
that grant of fee simple titke?

MR. HALFORD: I agree with the
proposition in general.

THE COURT: And then do you disagree in
this particular deed that you claim was the vested
interest, page 317 and 18 of the deed of Calvin
Causey Youmans dées exactly just that, that it
grants fee simple on page 317, and then on page
318 it seeks to limit that grant of fee simple?
And that's what I'm asking.

MR. HALFORD: I --

THE COUﬁT: Because 1t appears to me
that's what 1t does.

MR. HALFORD: Well, I don't know that's a

limitation. The option to purchase. My first

right of refusal came vested with these other

brothers having the equitable use of this
property.

SO 1t's not a matter of -- if we're
{

sitting here talking about pure legal title, clear
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title, we're talking about the equitable use of

the property and the option to purchase.

THE COURT: Well, agéin, if the rule is
effective and is appropriate that you said _- you
agreed with just the general proposition that
there's a grant of fee simple, any limitation that
would limit as was earlier described, theAfuli
bundle of all your sticks, or‘hhatevér the proper
terms were used as first year law stddents, wodld
be a limitation, regardless of what it is, right?

MR. HALFORD: Your Honor, I don't think |
it's a limitation. : |

THE COURT: It's not?

MR. HALFORD: No, sir.

THEVCOURT: How Qould it not be a
limitation? .

MR. HALFORD: Because all these brothers,
at some point, could, in fact, waive it.

THE COURT: But let me -- I own a farm --
two farms up in the Upstate.

MR. HALFORD: Yes, sir.

THE COURT: One of which I have in my
name. One of which I have in an LLC that I could
-- a different story. But the one that's in my

name, 1f I want to sell it, then I have a right to
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sell it without limitation -- to anybody without

limitation, correct?

MR. HALFORD: Yes, sir.

THE COURT: So, again, if you attempt to
limit the -- any potential grantee to a certain
designated class, is that not a limitation?

MR. HALFORD: Not in this instance,

Your Honor. ‘

THE CQURT: Why would this instance make
i£ any different than any other deed?

MR. HALFORD: Because all these brothers
have an equitable use of the propekty and the
option to purchase it.

THE COURT: So you think the option to
purchase is not a limitation on the property?

MR. HALFORD: No, sir. The restriction
perﬁaps would be, but an obtion to purchase just
means that they had to offer it, which is anotﬂer
thing --

THE-COURT: Say that again, please.

MR. HALFORD: The option to purchase by
these brothers could have been exercised by any of

them.
THE COURT: Sure.

MR. HALFORD: Our position is, hey, under
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THE COURT: But then you go back to the
square one, if I have fee simple title, I have a
right to sell it anybody in the world I want to,
anybody, right?

MR. HALFORD: With a contract.

THE COURT: . As long as they sui juris, I

. have a right to sell it to them, right?

MR. HALFORD: Yes, sir.

THE COURT: So if there's a purp&rted
limitation on Wwho. the grantees can be, then that
is, in fact -- that is, in fact, just that, a
limitation,'is it nbt? Therefore, it would be
violative of the rule, you,éan't give a fee simple
title and then limit it later by subsequent
language. I mean, that's what I'm asking. I
mean, you seem, at first instance, to agree with
the general proposition that you can't grant fee
simple title and then thereafter limit it because
it's ineffective. I mean, you agree with that,
right?

MR. HALFORD: The general principal. I
think you also have to look at the four corners of
this deed, Your Horor.

. THE COURT: Sure. I think you have to

30
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look at all four corners of the deed. But at the

same time, when you see the language "his heirs
and assigns” in the description thereafter, that
appears to be the full title to this property in
fee simple. You disagree with that?

MR. HALFORD: I do disagree with it based
on- the language in this deed.

THE COURT: All right. Just based on ﬁhe
subsequept limiting'language.

MR. HALFORD: Correct, Your Honor.

THE COURT: All right. And that's the
language -- and, listen, I'm not ruling.,. I'm just
/making sure I understand the argument.

MR. HALFORD: Yes. |

THE COURT: Your language, Mr. Halford,
that you're referring to is the top paragraph on
page 318 and the second paragraph. 1In other
words, all of the language on the first two
paragraph on the top of page 318, right?

MR. HALFORD: Yes, sir.

THE COURT: Okay.

- MR. HALFORD: In other words, something
was vésted in this deed. ‘

THE COURT: Okay.

MR. HALFORD: And it was immediate and it
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was realized in the deed.

+ THE COURT: Do you have any cases that
would support your position that this is not a
limitation of a fee simple grant?

MR. HALFORD: No, sir. Not with me. I

do not.

THE COURT: Are you aware of any?

MR.-HALFORD: No,_sir.

THE COURT: Okay.( Go ahead with your
argument. I'm sorry to interrupt yéu.. I keep do
that.

MR. HALFORD: "'It's okay.

To finish my afgument, I mean, if yéu view

_the facts in evidénce -- if yoﬁ view thé facts andl

inferences most favorable to the non-moving party, 
Your Honor, the point is, the total -- Your Honor,
lastly, my client has had use of this.property for
well ove;"BO.yegrs of his life. Oka&. That changes
when the lot was .changed.

And, again, if this language means
anything, if it's, in fact, not a restraint or
‘alienation, these gentlemen, including my client,
got two things; option to purchase aﬁd fhe vested
ownership.

THE CQURT: Well, and I think you're
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hundred percent right. That is the question. And
the question seems to be a matter of law. Would
you not agree with that? It's not a matter of
fact. It's a matter of construction of the deed
as to whether or not it's a fee simple grant with
subsequent limitation, or immediate vesting of
some equitable or other type of interest in this
property that gives him some rights in this

suit.

MR. HALFORD: I would agree that's a
gquestion of law, Your Honor.

THE COURT: And that's a guestion of law
to be decided today as opposed to a trial where
facts -- there's no facts that really need to be
borne out about this, is there?

MR. HALFORD: Well, yes, sir, there is.

THE COURT: What facts do you think we
could flesh out that would shed light on whether
or not this is a violation or whether your
proposition is correct?

MR. HALFORD: Your Honor, we didn't raise
those facts. They did.

THE COURT: But you're raising --

MR. HALFORD: And by the way, since

you're speaking to it, Your Honor, whether or not
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there was a valid right to purchase or not, I

understand their legal position, but there was.
There was a valid --

THE COURT: I mean, quite frankly, Mr.
Halford, I .really it's a question of law. I don't
think it is a matter of -- you say there's
discovery out there, there's factual issues, I
don't think there's any factual issues. The deed
says What it says ‘from the four corners. An@_
either as a matter of law, either it's a
limitation of a fee simple or it's not a
limitation of fee.simple. I mean, it seems easy
enough just construction of the deed.

MR. HALFORD: I can tell you this much,
you doﬁ't have}tb take my word for it, Your Honor. ,

THE COURT: Sir?

MR. HALFORD: You don't have to take my
word for it.

THE COURT: Well, I mean --

MR. HALFORD: You can take his closing

~attorney's word for it. Would you like to see the

letter to one of the other brothers?
THE COQURT: If you want show me anything,
I1'l1l be glad to look it.

MR. HALFORD: 1It's actually attached,
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Your Honor, to our memorandum.
THE COURT: Okay.

MR. HALFORD: It's attached to our

‘memorandum as an exhibit. It was on the closing

terms, Your Honor, in addition to soliciting but
was never assigned, at least by my client. He
sent a letter to the brother. 1It's my only copy,
Your Honor.
THE COURT: Okay. Well, let me just give
it to my law clerk. She'll make a copy for you.
MR. HALFORD: Thank you.
THE COURT: Do you mind doing that? Our
clerk will.-
MR. HALFORD: It's my understanding, as I
was looking at this, Your Honor --
THE CQURT: Hang on one second, please._
MR. HALFORD: Sure.’
. THE COURT: Thank you, ma'am.
The letter you're referring to is a

July 14, 2015 letter from Walter H. Sanders, Jr.;

is that correct?

MR. HALFORD: That's correct, Your Honor.
He was the closing attorney for this transaction
along with Mr. Tinsley. The plaintiffs

represented themselves. - And the point I was -=-
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again, this is our Exhibit Number 4 to my
memorandum in copposition. If you have -- the
language is very clear, Judge.

That conveyance language that ydu;re
referring to that that deed is invalid, well, the-
closing attorney certainly didn't think so. It
says, you have the option to purchase the property
in the event Martin desires to séll or otherwise
convey. Martin desires to sell the property. If
you want retain your right to purchése it, please
nctify me. |

This géntleman does end up'siéning a
release, by the way. The release that they never
obtained from Mr. --

THE COURT: I got yod, And I'll note
that. And let mer tell you this, I didn't do real
estate. I did litigation. I had two partners who.
did nothing but real.estate. And I have watched
them over the years when I was in practice with
them, if they think there's any blemish, they turn
over every stone that they can to make sure
there's not a problem down the line, because with
real estate, as we all know, if there is, it
doesn'f ever go away. They don't want somebody,

;
20 years later, bringing up an issue.
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MR. HALFORD: 1It's good when you -- '

THE COURT: Sir?

MR. HALFORD: I éaid, it's good when your
real estates partners have --

THE COURT: That's right. But, at the
same time, I believe, unless you can -- and I'm
glad for you to give me a case. The construction
of this deed that we keep.referring to as 317, any
subsequent conveyance is a matter of law. It's
nct a factual need for further development. It
says what it says. It should be construed by what
it says. That's thevway I think is the proper
way -- 1in dther words, summary judgment would be
appropriate or not appropriate in this case.

MR. HALFORD: I think Your Honor also
needs to look at the limiting effect of the
statute in South Carolina. There are other
statutes that come to bare it and rule against
perpetuities in the applicable, and you're talking
statute‘of fraudé.

You either got a contract or you don't.
You either served a written offer to these boys.or
you didn't. And this avoidable. We éot to be

held to somewhat of a higher standard. But when

he's told you --
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THE COURT: Say that again, please.

MR. HALFORD: Well, Your Honor, there is
a statute, the statute of frauds, and, again, they
would respectfully disagree with it, as I
understand, but even if their theory were to be a
hundred percent correct, it doesn't change the
fact that this violates the statute of frauds. So
we'll be sitting here arguing this two years from
now.

THE COURT: The deed violates the statute
of frauds?

MR. HALFORD: No. The new transaction
from Mr. Martin Youmans to Mr. Tinsley. .You
eithe; had avcontract or you didn't.

THE COURT: Well, even under the statute
of frauds, if you do substantial performance, it
takes it out of the statute of frauds. And the
preparation of a deed would do just that, would it
not, and the payment of any consideration?

MR. HALFORD: Well, any valid contract as
you decide --

THE COURT: I mean, you're position --

MR. HALFORD: -- the Court decides any
consideration.

THE COURT: Your position, if I
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understanrnd what you're saying, is that in order

for there to be a cenveyance o0f real escate that
there i1: a condition precedent that it's necessary
that you have a written contract in order for that

fransaction to go forward. Is that what you're

MR. HALTFORD: 7You need a writtern contract
from an egquitable interest so the transverse of
the transaction can go forward, ves, sir. And I'm

pretty sure there's case law on that point, but I

THE COURT: Well, I'll be glad -- listen,
I'1l pe gilad té hear from vou. If vou gct
something you want to turn in to me, can you do it
this weep?

MR. HALFORD: TYes, sir.

THE CCURT: ARIl right. a&and ['ll oe’

g-ad -- 1if you went to turn in a case that says

\

(1}

construction 1s wrong, in other

\

[sU)

that my ice
words, 1t 1s faczual basea as opposed to a matter
©f law based on _he fcur corners of this contract,
I'll pe glad to hear that too.

But as I sit here now, qﬁite frankly, I
think it is & matter cof law based on the wording

cr the four cecrners of this document. Ckay, sir?
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That's what I think.

MR. HALFORD: Yes, sir.

THE COURT: So if you would get that to
me and my law clerk this week, I'd appreciate
it.

MR. HALFORD: 1I'll be glad to do so, Your
Honor. | |

THE COQURT: I mean, I know you probably
got a lot of stuff going on. "How long do you
think you need to give me this information.

MR. HALFORD: End of the week, Your
Honor.

THE COURT: Sir?

MR. HALFORD: Would end of the week be
fine?

THE COURT: Sure. Yeah.

MR. HALFORD: Thank you.

THE COURT: No later than Friday a§ 5:00.
Is that okay?

MR. HALFORD: Yes, sir.

THE COURT: If you need -- 1f you run
against a stone wall for that, let me know. Okay.
I'm not going to hold you to it neceésarily, but I
don't want this thing to go on ad infinitum

either.
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MR. HALFORD: Yes, sir.

"THE COURT: Okay. Go ahegd, Mr. Halford.
Anything- further? ’

MR. HALFORD: No, sir.

THE COURT: All right. Anything in
response, Mr. Hewitt?

MR. HEWITT: Just two guick points,
Your Honor. There are factual issueé‘in “he case,
ggneral;y. 'My brother cor;ectly.pbserves_my
client's counterclaims against the plaintiff.
There are also factual issues, for example, if
summary‘judgment‘would be denied, about a waiver

which ;s factual. But you did not'heaf me raise

"any of those issUes -in my -initial preséntation

because we're not moving for summary judgment on
those issues.

You're exactly cqrrect that the validity
of this deed's language is a pure question of law,
and we think itfs appropriate for the Court to
resolve thé validity of this deed's language,.and
speaking of the deed from Calvin to Martin, to
resolve the validity of that deed's language as a

matter of law.

Just to protect the record, I do want to

take issue with the representation that, at least
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with respect to the option of the right of first

‘refusal, that's something vested in that deed. It

was given in 1988. In Webb vs. Reems 1t says, "A
right of first refusai is a contingent non-vested
interest beéadse'-— in the grantee and the

grantee's heirs becausé'they'might never chodse to

sell the prqperﬁy. And that, "of course, is the

.problem>herer,;A ; L

We differ that the right of first refusal

‘was granted to Hunter and didn't include the

language heirs or '‘assigns or whatnot. 0f course,

I3

- the heirs or assigns might‘never*seli.-

X

" Now, the reason I do notvtalk about the:
statutory rule agéiqst~pe£petuities or the common law
rulevagainst perpetuities is there is a subsection in

that statute that says it's invalid under thé:cOmmon

‘law rule, ‘but it might be valid if it vests within

90 years.

And so it is aréuable that when Calvin
decided to sell this tract to my clients that
contingency and the right of first refusal option
was triggered; That's why T didn't argﬁe the
statutory ;ﬁle'égainst perpetuities.

THE COURT: Well, I don't think I'm

following you there, Mr. Hewitt. Go ahead and
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tell me what you mean by that, please, sir.

MR. HALFORD: Okay. So the common law
rule against perpetuities was articulated by my
brother 21 years ago. South Carolina has modified
the common law rule against perpetuities by
enacting a specific statute that has the common
law rule, and.then 1t also says that interest can
be valid if it vests within 90 years of its

creation.
. 1

So this contingent non-vested interest

of -- was non-vested when the deed was given in

'88, but it arguably vested\when the Martin
decided to sell the property. That waé‘the
triggering --

THE COURT: Well, let me ask you the same
question i asked Mr. Halford. It would seem that
when you raise the issue -- and maybe I'm just
being dense, and that's not the firsé time,; but
you have this issue of rule against perpetuities
either is a valid vested interest or it's a red
herring in that the deed was either a fee simple

deed with the subsequent limitation that's

- invalid, and therefore the rule against

perpetuities doesn't have any application.

MR. HEWITT: That's right.
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THE COURT: Or that it is immediately
vested and the rule of‘perpetuities is not
implicated anyway because it's aiready vested.

MR. HEWITT: So it's obviously not

immediately vested. Webb vs. Reems says that

specifically.

And I -- I appreciate my brother's

argument, but I disagree strenuously with the

!

suggestibn that my argument in chief at all

involved the rule against perpetuities. It is not

the coOmmon law rﬁle that I think is the clearest,
’ J

most direct, and correct reason we should be .

1

granted summary judgment.

The common law rule, as articulated in

Sanford, County of Abbeville, whatever, is that

this sort of broad and unrestricted language, the

:right.of access forever, and the right of fi;st'

refusal in perpetuity is inconsistent with the fee
simple absolute language and is'struck as a matter
of common law. V

I—don't know of any case or authority
standing for the proposition that that common law
rule is at all effected by the common law rule
against perpetuities or the statutory rule against

perpetuities.
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And so I have difficulty understanding
how an order or opinion could be written getting
around Sanford, County of Abbeville. I think the
only way they get around it is if they said
they've effectively overruled. No authority says
that.

So I appreciate my brother's position
that he articulates very well, but I strenuously
disagree with the proposition, our chief summary
judgment that 1t all involves the fule against
perpetuities.

THE COURT: All right.

MR. HEWITT: Our argument is that these
purported reservations are just too much, and
because they are inconsistent with the language
that clearly signifies fee simple absolute, they
are struck as a matter of law.

THE COURT: All right. Thank you, sir.
Anything further, Mr. ﬁalford?

MR. HALFORD: Just brieflyZ I think you
got to look at the South Carolina statute, and the
only reason South Carolina's legislator adopted
this statute. It superseded the common law.
That's because it's available in South Carolina, I

do believe real estate paints forfeiture, Judge.
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So if you're applying the common law

versus the statute, again, 90 years, let's go
back. Something vested -- this is where we -- my
brother and I -- it's something'vested.- It was
the right to use that property and enjoy that

property and had family time at that property}”

- Those were equitable benefits vested.

The question here is how legal title

tltimately transfers. Does 1t violate the rule

‘against perpetuities under the common law or the

étatutory -- clearly under the statute of South
Carolina, it does not. Creation of the trust, an
actual thing that vested that day, December 30,
1988, and it was called inheritance, Judge. You
can't just wipe out somebody's lifetime use
rights. He's saying it's opern ended. It's too
far fetched.

This is a family property and tbese
brothers had the right tovwaive.- Okay? They
could have just walked away and not maintained or
just left. And, in fact, one of them did.

But until that time occurred, he had
lifetime rights to be out there enjoying the
property..

And the only limitation that you're
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looking at in the deed is whether or not -- that

90 percent fair market is very clearly spelled out
that it should be offered to him first and he can
easily say, I don't want it. That's not what
happened here.

THE CQURT: All right. Thank you, sir.

All right. Gen%lemen, I will take this
under advisement and I will let you know ny
decision.

If you'll get that information to me
before 5;00 on Friday, Mr. Halford, I'd appreciate
it. \

MR. HALFORD: Good to see you again.

THE COURT: Good to see you againQ

MR. HEWITT: Thank you, Your Honor.
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William Hunter Youmans v. Mark B. Tinsley, et al, 3/27/19 3

PROCEEDINGS

(WHEREUPON, proceedings commenced at 1:59 p.m.)

THE COURT: All right. This is the case of HWilliam
Hunter Youmans Vs, Magk B. Tinsley and Diane Tinsley, Case
Number 2016-CP-03-00286.

This is a motion for reconsideration from the
plaintiff. We're in Greenwood County today.

Mr. Halford, I assume that you agree to have venue in
this matter heard and disposed of iﬁvGreenwood? |

MR. HALFORD: Yes, Your Honor. We did agree to be
here, and I appreciate the Court's scheduling of us.

THE COURT: Very good.

Ang, Mr. Hewitt, I assume that you do as well?

MR. HEWITT: Yes, Your Honor.

THE COURT: Very good. All right.

Mr. Halford, be glad to héar from you.

MR. HALFORD: Yes, sir. May it please the Court.
Thank you for hearing us.

Your Honor, this motion is the plaintiff's. It was
heard back in Allendale, if you recall. And Your Honor
probably recalls the deed that's been an issue in several
hearings in this case prior to now. We b:ought this
motion before your court seeking that you reverse your

order, because we're alleging that there is an error of
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law, Your Honor, and I'll get there in just a minute.
That will be the first preface to my argument.

The second is, Judge, in viewing this deed or iﬁ
construing this deed, I'm suggesting that inadvertently,
the Court has viewed all the facts and all inferences on
the wrong side of the case in favor of the movant. 3o
I'll_sta;t with the error of law, }our Honor.

The hearing before Your Honor.was on October the B8th
in Allendale, October the Bth of 2018. And you'll recall
the deed in this case. The grantor to Mr. Tinsley was my
client's brother, Martin. Martin seems to be the most
famous name in the case so far.

Martin was granted a deed by his father as were
several other of the sons, but only one deed's in evidence
before the Court. In that deed, the Court focused in on
the.language "heirs apd assigns." And\wﬁat we're alleging
today here at law, Your Hopor, is in the long and
distinguished and unbroken line of céses that my fespected
colleague has cited, I don't know that the Stroman case
that we cited to Your Honor made it into your review.

The Stroman case was a '33 decision, 1933 from the

‘South Carolina Supreme Court, and it's unchallenged since

that time.

THE COURT: May I ask you to do me a favor?

MR. HALFORD: Yes, sir.
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THE COURT: Do you have a copy of the deed with you
or can you give me a copy or somebody give me a copy so I
can refresh my memory? I know the issue was -- and I've
read your brief ---

MR. HALFORD: Do you happen to have it handy, Blake?

MR. HEWITT: I do.

THE COURT: You have what appeared to be ---

MR. HALFORD: I have it, Your Honor.

THE COURT: =--- a fee simple grant with a subsequent
limitation on that grant. Isn't that -- that's pretty
much the issue, Mr. Halford? Do you agree?

MR. HALFORD: You have a copy?

MR. HRWI?T: I do. But save you the ---

THE COURT: We'll make YOU a quick copy, if you don't
mind, and then give it back. Thank you, Mr. Halford.

But weren't those -- that's basically the issue
before the Court is that it was alleged to be a fee simple
grant with a subsequent limitation of that grant and the
deed as -- that was defendant's position that I agreed
with?

MR. HALFORD: You did agree with that position along
with the line of reasoning in the list of approximately
nine cases they sent to you.

THE COURT: OQOkay. And tell me why that would not be

the case.
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MR. HALFORD: Your Honor, the common law, you'll
remember the rule against perpetu;ty is that the cited and
somewhat -- we're not going there.

THE COURT: Yeah. If I could ever cite it, I do.
I've had one case in my entire career that implicated
that. |
Go ahead.

MR. HALFORD: For the same reason, however, the
statutory law in South Carolina adoptéd after 1993 applies
to cases like this.

What we're alleging is that Your Honor has
inadvertently but yet done so retroactively applied the
current state of common law to a 1988 deed. And the
important thing about thetl988 deed is we argued véry much
on prior times before this court is my client is one of

" four brothers that got vested with something, in other
words, by agreeméht. I will agree that, again, my
established colleague's long line of cases stand
unchallenged nine times out of Fen. However, viewiﬁg that
tenth in favor of the non-movant, which would have been |
plaintiff here, Your Honor, is entirely clear under South
Carolina law. Depending on which case Your Honor =-- which
way Your Honor goes on this, that fee simple could be
limited.

and what we're arguing to the Court is that Martin,
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my client's brother, he was the seller in 2015 to the
Tinsiey defendants, got a limited defeasible fee. The
reason we state that is -- and I understand the Court has
focused on the language, his heirs and assigns, as
creating a fee simple. But, again, nine out of ten times
under the current state of law, that might be correct.

The one where it's not correct, Your Honor, is where

there's an'agreement between ---

THE COURT: There's an agreement?

MR. HALFORD: Yes, sir. Your Honor actually saw it.
I've got the transcript that was before you previously.
However, there was an agreement --- -

THE COURT: In all candor, MrllHalford, I do not
recall any agreement. The agreement between the Tinsleys
and the grantor in this case? .

MR. HALFORD: No, sir. Let's separate the-deeds just
briefly.

THE COURT: Okay. Please.

MR. HALFORD: There's a 1988vdeed, December 30, '88.
Again, that's well before the change under the statute,
which is cited for Your Honor in our exhibits.

THE COURT: That's from Calvin to Robert.

MR. HALFORD: Yes, sir. Calvin Causey Youmans to
Robert Martin Youmans.

THE COURT: Right. 1I've got you. .Okay. Thank you.
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MR. HALFORD: And what we're arguing is, Judge, under

this deed, my client's been going. out on that property for

well over 40 years of his life, but let's just focus in on

the time from Martin to Tinsley, 27 years.

~-THE COURT:  Okay.

~MR. HALFORD: There's never been a revocation. My
client's used it all that time. And more impbrtantly,'thé
grantee, Martin, accepted that from the grantor, and it
was exercised over all those years.

Now, let's spring forward for just a minute to 2015.
Okay. And the briefs before this court and the
memorandums, it's argued that there's no dispute'that
Martin grants to Tinsley September 22, 2015, fee simplé
absolute rights.

THE COURT: Say that again? There's no dispute that
he do what?

MR. HALFORD: Yes, sir. There's argued in their
prior memorandums before this court that in 2015, Martin
grants to the defendants, the Tihsleys, fee simple
absolute. The point is, Martin had to have fee simple
absolute invorder to convey it ---

THE COURT: Right.

MR. HALFORD: --- if'the Courf views 1t under

roman.

S

Secondly, Judge, when you talk about the right to

000360




[oa}

&)

10

11

13

14

15

16

A
[9g]

William Hunter Youmans v. Mark B. Tinsley, et al, 3/27/19 9

exclude others, you'll recall you first heard this case I
believe June 21st in Allendale, 2017.

THE COURT: Was that a discovery issue about access
to the property or something? |

MR. HALFORD: Yeah. The discovery issues have
remained ongoing. In fact, there were two motions to
compel'up when you ruled as law in this case.

"THE COURT: I know it was fairly contentious, but go
ahead.

MR. HALFORD: And in any event, Your Honor, there's
no evidence the right to exclude here is first egércised
by Mr. Tinsley. You may recall the huge exhibit with the

door locks and the codes on them. But prior to that time,

‘and I'm not trying to jump to the summary judgment that we

filed, but rights of Martin Youmans under that '88 deed,
even if your legél holding was correct, that's not what
happened here.

So over the course of the years, I've long argued my
client was vested with something. And what should have
been reserved for the trier of fact in this case,
respectfully, Your Honor, is, at some point inside that
deed as well, if true under the Stroman decision I've
cited, there is triggered a vesting of his rights. It's
no longer\a contingent right. There's ---

/
THE COURT: Let me ask you this. How would the
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construction of this deed be anything but a legal issue?

MR. HALFORD: Two reasons, Your Honor. Number one,

‘the law changed in '93. We're applying it retroactively

to whatever Martin could have received in '88, which I
respectfglly assert as an heir.
| Secondly, under that deed, my client has -- the right
to exclude was never exercised. The record is devoid of
anything where Martin tried to say, hey,bstay off this
property. Now, he may have héd that right under that
language, but that's not what occurs here,‘Your Honor.

Hence, at the last hearing, we did pass up some
exhibits. I don't think the Court viewed them as -
favorable to Mr. Youmans, and strictly ruléd, zoning in on
issue of law. But the question is, is your ruling of law
Correét under Stroman, or do we view it under the
subsequent line of cases cited by the defense? And I
think with the change in the law in '93, applying that
retroactively to a 1988 deed, I think you've got to look
at the deed from Causey to Martin and what was accepted in
that deed. And the one strike where, again, nine out of
ten times this is correct, the one where it's not correct,
Your Honor, is if it's accepted, and it was.

So then we spring forward into‘the -- 2015. The code
section I've cited is 27-5-130(C). | |

THE COURT: What's that section again, please.
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MR. HALFORD: 20 -- excuse me; Your Honor.
25-5-130(C). I probably misquoted it last time before
Yyou.- ’

But in looking at it, Judge, and I've got the record.
befcre the Court last time, the acceptance 1s what's
critical here. There weren't just one deed. 'Thefe were
four. But only one's in evidence before yOu now. . |

This condition has survived as observed by ali the
grantees and violated until this one transfer in 2015. So
the right to exclude, in this case, is first egercised,
unknowingly to my client, by the way, by Mr. Tinsley.

And then secdndly, Judge, under the §L;gmgn case,
whiéh_l cite 168 SC 538 -- again, there's a loﬁg line of

cases my réspective colleague has quoted against that one.

'That's the one that we argue counts here. It's entirely

possibple to limit a fee simple grant, particularly where
-~ these-are heirs, these are sons -- where acceptance.
And so over the course of the years, even if in the

language read in that deed in isolation, I would add, I

‘think you've got to view the whole -- the entire four

corners of the whole deed, not the grantiné clause, 1if
you're under '88, 1988. This entire time, there's no
right to exélude my client.

And that's the other issue I'd respectfully point to

your court today. Under your first ruling, we were first,
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before your court Jénuary let, I believe it was, of ~--
it's been a while back.

THE COURT: Right.

-MR. HALFORD: You know, you heard.a whole lot from
one of the -- the defendant who happens to be counsel, but
therefs a whole lot‘of facts that got out theré,'and my
client's never had a:ghanpé to address the Court. But you
told US‘that'day,.héyﬁ Cameron,JyQu go out there; you look
at'thisfproperty.l Yéu:“client-stayS’dff. And you fbrbade'
him to go back, and he's honored your instruction to the
letter. |

But theﬁ we come forward to your next order, which is

‘the 8th'of November, I believe. 1I'm doing this from

memory. And that one holds a little bit differently. And

it's like that one states that Martin had the right to

-exclude. And that's just not what happened, Your Honor,

over the course of more than 20 Yearsi I can't really

cite-to you 50, QQ, 30, how,many.years,-but'it,was nevér

exercised during his ownership.
and then lastly, the order, which is well.written'by
my colleague and adopted*by this court, my client‘s not a

trespasser because Martin had the right to exclude. Never

S

exercised. ’
\
And so I don't think those facts got viewed most

favorably to the non-movant, and we're asking for -- we're
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asking you reverse. I think whether my client got vested
rights or not is triggered by the decision to sell. Okay.
And you'll recall, there's no contract here for some
reason, and we've argued the statute of frauds to no
avail. There's no contract here. All we have is a deed
and a settlement that occurs on September 22, 2015, when
my client's rights were vested, if there was, inhfact, a
contract other than the deed, which would take it out of
the statute of frauds. Irrespective of that, those were
jury questions. And my client would respectfully ask it's
not like ---

THE COURT: What exactly is the Jjury gquestion?

MR. HALFORD: Whether my client's rights vested under
the deed. We've abandoned the perpetuities. Let's don't
say that word again.

THE COURT: Thank you.

MR. HALFORD: However, at the point that there is
some desire to sell.

THE COURT: So you say that the rights being vested
under a deed is a question of fact or makes question of
law and fact for a jury to decide.

MR. HALFORD: A, yes. And, B, if viewed under
Stroman -- and I'll acknowledge I didn't have Stroman in
front of you the first day, but you gave me till Friday to

get it to you that week.
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THE COURT:

MR. HALFORD:
simple.

THE COURT:

MR. HALFORD:
simple absolute.
bundle of sticks
exclusivity.

THE COURT:
further?

MR. HALFORD:

THE COURT: .

All right.

MR. HEWIfT:
thé Court.

THE COURT:

MR. HEWITT:

think Your Honor

to the plaintiff’

Okay.

And under that case, you can limit fee
All right.

The guestion is, did Martin get fee

And out of the incident of rights or the
you get, the one he didn't get was

All right. Thank you, sir. Anything

Not at this time, Your Honor.

Thank you, Mr. Halford.

Mr. Hewitt, be glad to hear from you.

Thank you, Your Honor. May it please

Yes, sir.
Just a couple of guick points. And as I

will recall from the discussion, what

we're talking about is a construction of two clauses in

the 1988 deed from the plaintiff's father, Calvin Youmans,

s brother, Martin Youmans. The first

clause purports to give what the deed itself calls a right
to access a cabin and a pond on a piece of property in
rural Allendale County, South Caroline.

And the second clause purports to grant a right to be
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offered to purchase the property for 90 percent of its
fair market value if Martin Youmans, the plaintiff's
brother, ever decides to sell.

And so I approach sort of three quick points, I
think. First is I don't quite know how to respond to the
argument that méybe facts weren't viewed in tﬁe
plainﬁiff’s favor or that there are jury questions
presented. I don't see how the construction of the deed
and whether that language is effectual, is a matter of
law, could ever presSent a jury question or why the Court
would view facts one way or the other. And my
recollection may be wrong, but I think when we were before
Your Honor in Allendale several months ago, everybody
agreed thét the question whether this language was legally
enférceable was a questiqn of law. SQ I don't quite
understand that point, but my wife frequently reminds me
that my understahding is limited.

The second point is I don't quite follow the argument
that Martin Youmans, who sold this property to my clients,
did not have fee simpie absolute. I think the orderlYour
Honor entered looked at the granting clause in the deed
and the habendum clause in the deed which had that key
language that was required at common law. The propertg
was granted to Martin and his heirs and assigns forever,

and Martin's father, Calvin, warrantied that Calvin and
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his heirs would defend the validity of the title granted

to Martin and his heirs.

So we're dealing with fee simple absolute. There's
no reverter interest or reversionary interest or anything
like . that.

.And so once we answer those two questions, I come at

. these clauses and. say, okay,'what do these clauses purport

to do, and are they similar to anything that the law would
recognize as valid? So let's take them in turn as Your
Honor did in the written order.

First, the right to access. 1It's not an easement.
Fasements existed in 1988. If that was Calvin's
intention, he could have granted -- tried to grant an
casement. .What the plaintiff wants is to construe that
‘clause as having granted the 67 acres and the pond and the
pond cabin to Martin and his brothers as joint tenants,

and they could sue each other if they didn't contribute to

. the upkeep of the property. But that's not what it is.

It's a deed.to Martin, a fee simple absolute, supposedly
revocable if .any of the brothers don't contribute to the

upkeep of the pond and the cabin.

This language, I think, is plainly unenforceable as a

matter of common law, based on the cases that were cited

[§
AN

in Your Honor's order, and also based, really, the case

that's most directly on point is Shealy vs. South Carolina

N ) 000368
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ilectric & Gas, a case we cited in the summary judgment

memo. I'm happy to talk about the facts of that case if
that would be helpful. But the case says this sort of
language is clearly precatory, aspirational, not

enforceable at common law.

A And so then we get to the right to be offered, not a
right of first refusal, but a rigﬁt granted supposedly to

the plaintiff and any of his heirs. If Martin or any of

his heirs ever decide to sell the property, the plaintiff,

if this languége is given effect, is entitled the right to
be offered this property at 90 percént of the fair market
value. That ianguage differs from the language 1in thé
Stromén‘case, which I'11 talk about in just a second,

’

because the language in this deed is indeterminate. 1It's

\

indeterminate in how long it lasts. It purports to last

" in perpetuity. It doesn't apply just to Martin. If

Martin ever decidés to sell, he has to offer it to his
broﬁhers. Martin or any of his‘heirs ever decides to
séll; he has to offer the property to Hunter or any of his
heirs.

And it also is indeterminate as to price. 90 percent
of fair market value, who determines fair market value?

Who decides the actual fair market value if there's a

N
dispute?

A

So let's télk for a second about the Stroman casel

000369




[

(O8]

10

T 11

12
13
14

15

16
17

15

(W]
D

~
r_J

William Hunter Youmans v. Mark B. Tinsley, et al, 3/27/19 18

Stroman is an action for money damages based on the breach

of what the Supreme Court in 1933 called an optibn
cqntract.. The grantor in-thaﬁ case, which was a power
company -- this arose out ofva floéding of propegty in
Lexington County for building Lake Mﬁrray7 The deed in
that case says that if the ppwerHCOmpany ever decides --

ever ceéses to use this property for power generation --

I'm getting my facts confused. I'm talking about Shealy.

~ Stroman did involve a power.company, but it was in

Orangeburg.County. And the deed said if .the property ever

‘ ceases to be used for power génération, you have to sell-

the property to these Specificﬁindividuals forA$4fOOO.

Déterminatc‘period of time, determinate price. "And then

'when the property ceased to be used for power'gené;ation'

-pUrposes, those indiViduals sued the power company for

monay damages’forrbreéch‘of that promise.

‘Here we have an indeterminate price, indetérminate

duration, and not what you cQuldvcall an.option"contract.f,

It was important in Strgman; The Supreme Court says this
was like people put ah'optioﬁ contract’ in the deed. Théy
could have put it in a separate instrument. It would have
stood alone as valid. They chose to put it in the deed.
We're not going to "gig" them for that.

You couldn't enter a valid contract that said if

Martin or his heirs ever decide to sell this property,
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they have to first offer it to somebody else for no
consideration, for 10 percent less than fair market value.
It would be plainly unenforceable. So that's how we deal
with Stroman.

We think this case is much more like Shealy, because
when you lay that énd you lay the right of access, which
is unrestricted, together, you say what do these clauses
do? Are they consistent with the grant of fee Simple

absolute? Fee simple absolute is all the bundle of

rights, right? The right to exclude others, the right to

use property as you see fit, the right to say this is not
your land. This is my land. Or do they try to chip away
at fee simple ébsolute? And there's that common law rule
that says you cannot limit what has already been granted,
apply.

We think the Court correctly reasoned that.if these
clauses were given effect, it would chip away at the fee
simple absolute, which everyone agrees Martin was granted.

Ard so I'm happy to try to answer any questions Your
Honor has, but that's our position.

THE COURT: 1I'm good. Thank you.

Anything in response to that, Mr. Halford?

MR. HALFORD: Just briefly. What he describes as an
option, Your Honor, came true.

THE COURT: I'm sorry?
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MR. HALFORD: What he argues as an option in the
guiding principle of Stroman is that it's entirely
possible under South Carolina law to limit a fee simple
grant. So we have fee simple, and thén we have fee simple
absoLute, every bundle of sticks in a stack.l And what
we're respectfully arguing to the Court is viewing the

current state of law we've retroactively applied, and

Ma:fin, fast forward to 2015, can only give what he's got-

" from the father. He does not have the right to exclude.

And even 1if he did, it was never exercised, and that's
facts I think you have to view, even if you view it as.
mixed facts and law in'favpr of the plaintiff here and his
brothers. So at some point, going to the options,
something‘bgst, four named benef}ciaries.

As. for indefinite, Judgé, the closinglatforney and'lf
the exhibits that we passed forward at the?last hearing,
they describe the option as valid. They passed out
releases to my client being represented at the time by an
attorney, Bill Short. Very well respected in Columbia.
They didn't get my client to sign a release. Wby were
four of those releases needed and they only got three?

THE COURT: Sir?

/

MR. HALFORD: Why were four releases needed but you
only got three? It's real simple. In order for Martin to

pass full 100 percent bundle of rights, fee simple
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absolute -- which, under post-statue '93, under that
statute now, it's automatically rebuttably presumed. In
the law, that's what you pass somebody in a deed
irrespective of the language used, heirs and assigns;

But,'again, take that concept back to '88, Martin can
only pasé what Martin has. And so he didn't have
exclusivity. Even under your ruling of law, if he did, he
never exercised it. The record's just void of that.

So we're asking for reversal. I realize it's a tall
order. If you can't reverse, Judge, I think you've got to
modify here and recognize the use.

THE COURT: Listen, I don't mind correcting myself
ever.

But, gentlemen, I'm going to look at the cases: cited
by Mr. Halford, look at the statute again. I gquite
strongly believe it's a question of law, I think, if you
look at the four corners of the deed, and that's the
analysis that needs to be performed. But I will look at
it again. I will feread your submissions, and I will --
if appropriate, I will reverse myself. If not, I won't.

,

Fair enough?
All right. Y'all have a good day.

(WHEREUPON, proceedings concluded at 2:23 p.n.)
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3
MARK B. TINSLEY,

being first duly sworn, testified as follows:
EXAMINATION
BY MR. HALFORD:

Q. Good morning, Mark. It's good to see you
again. We've met previously at the cabin and we've
talked by phone several times before and after this
case. I don't know if you remember. But for the
record, I'm Cam Halford and I represéent Hunter.
Youmans. | |

We'ré here today to take your deposition
under Rule 30 of the South Carolina Civil Procedure.
I know you're probably more familiar with that rule
than I am. I'm suré you've taken many depositions.
What I'm proposing this morning is if you will let me
just ask my question in full and then I'll give you
the chance to respond in full. Is that fair enough?

A. - Sure.r

Q. All right. If I ask you a gquestion and
should I ask it badly or you not understand, just ask
me to repeat the question please or ask me to
clarify. What I'm trying to avoid, as you well know,
is us talking over one another for transcript
purposes. Can we agree on that?

A. Yep.

AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO | Page 3
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abeforel You've omitted me from most of the

4
‘MR. HALFORD: Counsel, that was No.

1, just to let' you know.

MR. HEWITT: Okay.

MR. HALFORD: Can I have that marked,
please?

(PLF. EXH. 1, Notice of Deposition,
was marked for identification.)
BY MR. HALFORD:

Q. Mr. Tinsley, the court reporter has passed
you what has been marked No. 1.> Have you seen that
document before? ‘ |

A. I.don't think SO.

Q. . Can you.£ake a look at the document and
tell’mé‘what it is?

A. Well, I mean, it purports to be a notice

of my deposition, but, like I said, I haven't seen it

correspondence and e-mails for some unknown reason.
Q. Are you saying your counsel didn't get
that notice?
A. I'm here and I haven't looked at it.
Q. But you're responding to -- you're here

because your deposition was notice today, correct?

A. I'm here because I agreed to come here.
Right.
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 4
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: 5
Q. And you agreed to have your deposition

taken under Rule 30; is that correct?

A. - Yeah.

Q. And so all I was asking was if your
counsel had provided that to you or not?:

A. I don't know that I have to tell you what
my counsel has prov1ded}to me, but I have not looked

at that document before.

Q.  Would you like to look at it before we go
further? ‘
A. I'm not sure why I'would'need te. Can you

explain to me why I would need to?
0. it’s a notice of dépdsitionrand we're-
here --
MR. HALFORD: Mr. Hewitt, do you have
any objection?
THE WITNESS: What's your point,
though? It's a notice of deposition. Okay.

BY MR. HALFORD:

Q. Fair enough. Let's move on.
A. That's what I said to begin with.
Q. Fair enough, Mark. We're going to be

going over some things that you produced in
discovery. I brought -- I want to start with Tract A

which is the tract that you own jointly or that you

A“W]LR] A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page §
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complaint. Are you familiar with that tract?.

~but I don't know the answer to that. I believe so,

“but I'm not sure.

_ 6
and your wife own jointly with Hunter Youmans.. That

is the 39 acres described as Tract A in the

A. I'm familiar with 39 and somé change
acreage tract, yes.

Q.. And;when you took title of that property,
yoﬁ received it from Martin Youﬁans; is that correct?
A,'. That's right. | ,

: Q“ , Okay. Did you know at the time tha£ you
were taking 'title Sbintiy with my client, Hunter?
A. . Yeah. . -
Q. Oka?f Have you recently paid the taxes on
that property? ' | - |

A. "Could have. My wife would have done it,

0.  Has Huntérvﬁaid you in the past for paying
the taxes if'you advanced them? | B

A. I think he did once. A ‘

Q. Mr . Tinéley, I brdﬁght a check to the
table which I will be glad toiprovide to your
counsel. I just.want to pass that ovér to you. TI'll

give it to Blake first.

A. Okay.
Q. Does that check reference the tax map
J
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO : Page 6
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number? ’
A. I don't know. It may. It looks like it
does.
Q- Let me point you to the top right here.
A. I see it. I don't know what the tax map

number is. I mean, it looks like it references a tax
map number. I don't know what the number is.

Q. If that's payment for one-half of the
taxes, are you willing to accept that from

‘Mr. Youmans today?

\

A. Sure. Just like I did the last one.
Q. All right. 2nd for the record, I just
want to be clear that we have tendered you-the taxes

and just saved on registered mail.

A. Okay. I didn't know that was in dispute.
\Q. 211 right. Mr. Tinsley, I've looked at
Diane's affidavit. Let's just start with your

.background. I know you're notworiginally from

Allendale. Where did you grow up?

A. Anderson.

Q. Where in Anderson did you attend high
school?

A. Pendleton.

Q. And what year did you graduate?

A. '89.
AlWIR A. WILLIAM/ ROBER'I’SS(=,h.JeI3’.‘,‘ ltd;:iﬁgg::TES (800) 743-DEPO Page 7
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A.

Q.
A.

Q.

A.

Q.

career?

A.

school.

Q.

you go to graduate school at?

Mark and Diane Tinsley December 11, 2017

than law school after that?

go to law school. So, yes, I went to Clemson.

Clemson University?

law school immediétely?

then I went to graduate school and then I went to law

S 8
Did you attend any other college other

Well, you have to go to college before YOu
Okay. And what did you study at Clemson?
Forestry.

What year did you receive your degree at

'93.

After graduating in '93, did you go on to

No.

What did you do between college and law

What do you mean, what did I do?

What did you do for an occupation or

I.think I built swimming pools some and

You mentioned graduate school. Where did

A. Clemson.
Q. And what field of study did you pursue?
A. It was in forestry as well.
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 8
scheduledepo.com

000382




10

11

i2
13
14
15
16
17
18
19
20
421
.22
23
24

25

William Hunter Youmans vs. Mark B. Tinsley

Mark and Diane Tinsley . December 11, 2017
9
Q. Did you obtain a graduate degree?

A. I didn't. I sat for the orals. I did
everything. FI just never turned in the thesis and --
"because I started law school. |

Q. =~ And what year did you start law school?

A. '95, I think. Time flies whether you're

having fun or not.

0. And you attended the University of South
Carolina? | e
AL I did.
- Q. What year did you graduate?
A. 198, - |
Q. Did you'work in the legal field anywhere

béfOfe'wOrking for Gooding and Gooding? -

¢

A. I did.
Q. What year did you take'the bar? Was that
also 19982 h |
| A. It was. ‘
‘ Q. And‘upon pasSihg the bar, where did you go

to work at?
A. Turner, Padget, Graham and Laney.
Actually, I was already working there, but that's

where I was working.

Q. And what years did you-work at Turner
Padget?
AlWIR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 9
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10
A. I'm not sure. I clerked there some of my

first Year, I worked there my third year, and then I
left sometime '99, early 2000 and Came to Allendale.
Been‘in Allendale since. _ | |

Q. uWhen you worked with,Tufnér Padget, what
‘was' your fiéld of practice atﬁthat»time? What afeas_'
of law did ybu engage 'in?. |

AL I'm not sure I understand YGuf question.
Q.  What typé of law did yéu praétice'at

Turner Padget?  . |

.A, Alle'velever done is litigation.

Turner Padget?

A, I was -- I was:on -- it was diVided‘intc_
teams - and I was on the products teém.~ Ijmainly |
~worked/ihwsynthétic stuccghandvdid a bﬁnch.of
coverage work{reléting mostlyvto'construction claims
fandvso that's pretty‘muqh'where‘I\Wasi My field of'
istudy had-been geared'towards getting into
environmehtal law. And by the'time.l finished, there:
were no more environmental cases unless you worked
for the government or big company. And so -- beéausé
there were exclusions in insurance poliqies. And SO

the team I worked for handled environmentalFtype

claims, but that was -- that was primarily what I
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 10
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A.

A.
Q.
Padget and Gooding

did. And I did some every now and then. Just for

experience I would do some representing, just

defending claims.
Q.

defense?

Was the

Probably not in the sense that you would
be familiar with it, but it was all representing
insurance companies pretty much. Synthetié stucco
manufacturers that we represénted, we were involved
in several class actions. So that was a lot of what
I did, was representing manufacturers or insurance
companies, but not traditional insurance defense. I
did Ver§ little of that.

Q.

devoted to real estate practice or real estate

Was any

transactions?

A No.

Q. Take me
Allendale.

year 2000; 1s that

I think

Did you

You said you moved to Allendale about the

11

bulk of this insurance work

of your work at Turner Padget

forward when you went to

accurate?
SO.
work anywhere between Turner

and Gooding? Were there any other

firms?
A.  No.
AlW| R| A-WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO _ Page 11
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Q. And do you remember when you joined .
Woody's firm exactly?
A. Other than what I just told you, I don't.
0. And when you started with Mr. Gooding,

what was your position?

A.

i O R A ©)

Q.
became partner?
A.
there was any term. ‘I was an attorney.
Q.
you're a partner. You would have had to have started
as an associate, would you not have?

A.
there as an attorney. 1 worked.for,Gooding and
Gooding.
Q.
A.
Q.

and then you became partner, is the point I'm trying

I don't know that. I had a position. . I was
lawyer.
Are you a partner with the firm today?
I am. |
Did you start as a partner?
I did not.

Were you an associate attorney before you
I told you I didn't -- I don't know that

But you described an attorney and now
I don't know what that means. I started

Did YOu work for Woody?
Sure.

Okay. So at some point you worked for him

A

W

R
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to make? 3

A. That's right.

0. Have you ever been self-employed?

A. I think I'm self-employed now, but I work
with a firm.

Q. Since joining Gooding and Gooding, how
much of your practice has been devoted to real
property?

A. I'm not sure what you mean. Have I closed
loans? Do I do that sért of thing?

Q. Do you close real estate transactions?

A. Do not.

Q. | Have you ever closed real estate
transactions for Gooding and Gooding?

A. I may have closed my own one time years

and years ago.

Q.‘ * When you say your own, is that for your
property in Allendale that you live at as your
primary residence?

A. No, I don't think so. I think it was a
different house I bought.

Q. Where is that different house located at?

A. In Allendale. I don't own it any longer.

Q. How many closings would you say that you
have done over the course of your career?

AlIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 13
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14
A, One if I did that one.

Q. Prior to the transactions that took place

~here, had you closed any other property matters at

Gooding and Gooding?

A. I'm not sure I understand your’question.

Q. ‘Actually, let me rephrase that question.
Prior to this transaction involving these tracts of
land which are described_in the complaint, had you
engaged in any closing practice at Gooding and
Gooding involving.real estate transactions?

A. Other than the possibility that I closed

one loan for myself, I have not closed any other loan

. or been involved in it.

MR. HALFORD: I'd like to have that
marked as 2, please.

(PLF. EXH. 2, E-mail Transmittal
dated 08/02/2017, was marked for identification.)
BY MR. HALFORD:

Q. That's an e-mail that you sent me,
Mr. Tinsley. Did you communicate thaﬂ to me with
your lawyer's consent? - |

A. I don't -do anything with my lawyer's
consent. I am my own lawyer. Let me -- let me read
the e-mail, if you give me just a second.

Q. Please.

A

R

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
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| said accurate? TI'm trying to understand your

Mark and Diane Tinsley _ December 11, 2017
' ' 15
A. Okay. I read it.
Q. Can you pass it back for me? What No. 2

is marked as 1is an e-mail dated August 2nd from you
to me. This e-mail states, "I was the buyer and I
was not represented in the transaction, which from my
perspective involved writing a check." .Was that anv
accurate statemént at the time?

A. . Did you read it accurately or is what I

guestion.
Q. I'm asking if I read the third line
aéCurately. I'm going to repeat it for you‘—— excuse

me, fOUrth‘iine, Mark. It says, "I was the-buyer and
'I was not represented in the transaction, which from

my perspective involved writing a check."

A. You readxthat correctly and that is
accurate.
Q. And YOu're stating that you represented

yourself in this transaction? -

A. I said I was not represenﬁed. I didn't do
anything but write a check. 1In the closing, I assume
that's what you're asking about.

0. And I've reviewed the affidavit that's
been prepared on behalf of Ms. Tinsley.

MR. HALFORD: Mark this 3, please.

AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 15
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"what I'm asklng is thlS is an aff1dav1t or a proposed

16
(PLF. EXH. 3, Affidavit of Diane E.

Tinsley, was marked for identification.)

BY MR. HALFORD:

Q. Have”you seen that document before today?
A. - I have.
. Q. . Did you assist in the preparation of that
document? _ | o .
A. Dpid not.
Q. That document --
A. I mean, other than to read 1t and say 1f

that pacrfles Cam, then that's flne
Q.' I ll have to let you talk to my. spouse

sometime. I like that answer. But; Mr. Tlnsley,

aff1dav1t.for Ms. Tlnsley prepared by your 1awyer,
correct? | » ‘ v

A. I don't know if it was.prepared hy him orh
somebody that works for him,:bnt, yes, I believe so.

Q. And it references a check, if I'm not
mistaken. Did you write that check?

A. No. I mean, I don't know what check
you're looking at, but I .- if it's the check that's

referenced here, I did not write it because she wrote

it.
Q. On September 25, 2015, did you go to
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 16
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A.
Q.
A.

Q.
A.

country.

Q.

A.

> o ¥

Q.
settlement

A.
settlement

Q.
property.
I'm trying
settlement

A.

Walter Sanders's law office?

No.

Did you attend closing at all?
No. '

Did your wife attend for you?

I don't think so. I think she just

delivered a check. I don't even think I was in the

Do you know whether Ms. Tinsley sat

through a real estate settlement?

She only delivered a check. She did not.

Did she sign the settlement statement?
She did not. ’

Did you sign the settlement statement?
I did not.

Why didn't either bne of you sign the
statement?

Why would either one of us sign the
statement?

Because it shows you closing on the
And I get to ask the guestions today and
to be polite. Why did you not sign the
statement?

I didn't see the settlement statement.

17

didn't get the settlement statement until I asked for

/
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18
it after you got involved. I was buying it. I knew

what I was buying and that's all I needed to do.

Q. Mri Tinsley, the point that you moved to
Allendale and joihed Gooding and Gooding, how long
was it before you met Martin and before you met
Hunter?

A. I suspect. I met Martin pretty quick. I
don't know about Hunter. .It seems like'they may have
been suing Kenny Austin or somethiﬁg back then and
that would have been -- that coﬁld have possibly been
going on when I came té Allendale, but I don't

remember exactly.

Q. And is Martin a client of yours?
A. I don't think so.
0. Not in this transaction, but have you

represented Martin with regard to partnership assets?

A. No. |

Q. Did ybu éerve as a communications link or
mediator between Martin and Hunter regarding
partnership properties?

A. Yeah. I taiked to.them because they
wouldn't talk to each other.

Q. How did you learn that they wouldn't talk

to one another?

A. Well, they both called the other one a son
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 18
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of a bitch, crazy son of bitch, and they wouldn't

talk to him. I'm not fucking talking to him.

Q. 4But>YOu agreed to relay messages?
A. Yeah.
Q. In fact, I think in court back on June

21st you said you served as mediator.
A. I don't know.  You've got the transcript.
I'll be ‘happy to/look at it and refresh my
recollection as to what I said, but I believe that I
have said something to that effect like a mediator.
Q. During the time that you have been

practicing law, have you become certified to do

mediation?
A. I have not.
Q. You don't hold a valid certification with

the bar to do mediation?

A. I do not. It've probably mediated
thousands of cases, but I do not. .
Q. At the time that the contention developed

between you parties, was Martin a client of yours or
your firm? |

4. I don't know what you mean by "the
contention developed." But at some time in 2015, I
believe Robby Youmans was sued. The caption read

Robert M. Youmans. I don't know if it's the II1 or

scheduledepo.com
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20
ITI, what Robby's son is supposed to be. And so

Martin was named, but it was Robby that was being
sued. \

Q. And I think I saw that lawsuit. Was that
also involving an appeal that you handled for Martin
Youmans?

A. No, you're confused. That is noﬁ even the
same. That's a black -guy in Allendale. That's not
even the same Robert Youmans. ' ‘

Q; Okay. I'm going to fast. forward kind of
to the.closing_that you Say that you didn't attend.
A. I don't say it. I didn't attend it.

Q. | Well, actually, you éaid you were outrof
the country. You need me to back up? I'm not trying
to trick you. |

A. I don't need you to back up. I just said
I didn't attend it.
| Q. You stated that you were not represented
in the transaction; is that. correct?

A. Are you saying today or that you're
reading that e-mail?

Q. I'm reading the e-mail that we discussed
as Exhibit No. --

A. I wasn't represented in any closing. I

didn't have a lawyer involved.

AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 20
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Q. Let me ask you: The deeds in this case

-which we will go over, did you prepare any of those

deeds?
A. I did not.
0.  Who did?
A. I assume Walter Sanders prepared them.
Q. Okay. We'll get there in a minute, but

why did you not prepare the deeds?

A. Why would I prepare the deeds? I just
wrote a check and bought the property.

Q. In order to have a property transaction
and have property transferred, somebody has to draft
a deed. So my question is: Why didn't you prepare
them? |

A. Well, Walter is familiar with the
property. Typically, I believe, the seller provides
the deeds and so that's why I didn't draft them. I

wrote a check and bought the property.

Q. But Walter prepared the deeds; is that
correct?

A. Walter or somebody in his office did.

Q. In fact, most of the deeds I've looked at

bear his office identification at the top. We'll go

over them in a minute, but did you-permit Walter to

prepare deeds?

A lM R| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 21
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I just bought the property.

22
A. No, I didn't have anything to do with it.

Q. I understand. I understand your position)
is you just wrote a check.
 Have you looked at the deeds that were

prepared in this case?
; _

A. Yeah, I've looked at them.
Q. I don't want to get them in reverse order.
A. My lawyer 1is getting them all\mixed up .

MR. HEWITT: I think I'm doing a
fantastiC'job..

(PLF. EXH. 4, Release of Right to
Purchase, was marked for identification.)

MR. HEWITT: Cam, can you tell me
which one that is? It looks like I've got an -
unsigned copy of the 39.

MR. HALFORD: The one I'm looking at
now is the deed to the Tract B, the 67 acres.

MR. HEWITT: Thank you.

BY MR. HALFORD:

0. Mark, I'm passing you the deed the .
67 acres which has the pond cabin on it. Do you know
who prepared that deed?

A. I've already answered that. I mean, as

far as I know, Walter or somebody in Walter's office.
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This is not a deed. This is a release. *
Q. Oh, I'm sorry. I may have marked the

release. Let me pass that back. You're correét.)

This is a release and it's signed by George Kevin

Youmans. Have you ever met George Kevin Youmans?

A. I don't think so.

Q. Do you know who George Kevin Youmans is? -
A. I think so. ) |

Q.  And the release, likewise, appears to be

drafted by Walter Sanders's firm. Would you agree
with me?

A. That it appears to be drafted? I believe
Walter Sandefs prepared all these documents if that
helps speed things along. Water Sanders or somebody
in his office, I believe, prepared all of the closing

title deed documents. !

Q. Why would Walter be preparing a release of
purchase?
A. I have no idea. I didn't know Walter was

doing this. That's probably not true. I probably
did know Walter was doing this.
Q. Suffice it to say, did you ask Walter to

write Stephen Youmans for any reason?

A. No.

Q. Did you ask Walter to write Kevin Youmans
AW l R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 23
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1 for any reason?
2 |. A. No.
3 ’ Q. You didn't prepare any of these release

4 documénts, is your testimony?

5 A. That's my testimony.

6 (PLF. EXH. 5, Release of Right to

7 pPurchase, was marked for identification.)

8 - ' MR. HALFORD: That's 5. That's the
9 release of Stephen_Youmans.

10 : - MR. HEWITT: 4 is for Kevin, 5 is for
11 Stephen.

12 | MR. HALFORD: That is correct.

13 BY MR. HALFORD:

14 Q. So, Mr. Tiﬁsley,'did you serve as esCrow
15 agent in this transaction at all?

:16 A. No, I did not.

17 Q. So it didn't involve your personal trust

18 account or any trust at Gooding and Gooding, correct?
19 A. It didn't involve any trust account at

20 Gooding and Gooding.

21 Q. Do you know who did serve as escrow agent?
22 A. I don't‘beiieve anybody did. I wrote a

23 check.

24 Q. Do you know where the check got deposited
25 at?
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A. I have no idea.

0. ( We'll get there in a minute. . Is it
possible that Walter Sanders acted as escrow agent on
this transaction?

A. I an't know what you mean by escrow
.agent, but I don't know what happened after Diane

delivered the check to Walter Sanders‘s office;

Q. You're not aware of the check bouncing,
.are you?

A. I don't believe the check bounced.

Q. I don't believe it did either. Did you

‘provide any checks for recording to the clerk of

court?
A. I don't think so. There was some -- it
was my understanding -- it's my recollection sitting

here today that Martin was going to pay the recording
fees. There were some -- the taxes.were prorated and
we had to divide the taxes and the recording fees may
have been more than what Martin anticipated and he
and I may have split that, but I don't have a
specific recollection if another check was issued or
who the check was issued to and I just don't know.

Q. Have you reviewed the documents that

Walter Sanders has produced in this case?

A. No, I don't think so.
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 25
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Q. If I told you that Walter Sanders actually

issued checks’for_recording, would you dispute that?

A. I haven't looked at them and I don't know.
So no, .I don't -- I don't know if it was part of that
original check that you couldn't find a few minutes
agé or there was a subsequent check issued. I just
don't remember. |

Q.- But you didn't issue a check to Martin
directf did you?
N A. I don't have any -- I just don't remember.
I don't rémember who the check -- my recollection
sitting here is that I did pay some more money, but I
don't know who the check was written to or what
the -- what the check was or exactly what I paid.

Q. * Let me find the check.

(PLF. EXH. 6, Check No. 3043, was
marked for identification.) -
BY MR. HALFORD:

Q. What I'm showing you has been marked as
Exhibit 6. Have you‘ever seen that check?

A. Yeah. Well, I never saw the check. I've
seen a copy of the check.

Q. And that's the check the affidavit of

Diane Tinsley says was taken to Walter Sanders?

A. That's right.
7 A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 26
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' 27
Q. Are you aware of any other checks that you

wrote on this transaction?

A. Like I just told you, I believe that
there's a péssibility that I paid part of the
recording fees and I know that the issue with the
taxes -- now, whether -- whether I paid the taxes
,and -- madybe that's what happened. Maybe I had to
pay the taxes and Martin had to write me a check. I
don't remember. But there was something -- there was
something to do with the taxes. I think we split the
recording costs. _ ,

- (PLF. EXH. 7, Setflement Statement,
was marked for identification.) |

BY MR. HALFORD:

Q. I'm getting a little ahead of myself and I
apologize for that, but what I'm paésing ydu over 1is
the settlement statement receipt from Walter Sanders.

Do you want to take a moment and review the back page

of that?
A. Okay.

Q. On Page 2, does it show fees being paid by
you to Walter Sanders? |
A. I don't know. I guess it shows me

splitting the costs. I didn't know that we split

that cost. I knew that we were splitting the cost
AWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 27
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generally.
Q. And I saw some e-mail correspondence about

this that we'll get to in a minute, but on Page 2 of

the settlement, is there a line for document

preparation?
A. Yeah, there is.
Q. -Can you' tell me what this cost is on'the

document preparation?
A. What the total cost is or what my cost

was? What is your question?

Q. Let me rephrase. Thatvwas a bad one.

A. It‘waﬁs. | |

Q. What was your cost Qn‘the doéument.
prepafation?

A. It says $412, but you can see I wrote a

check for $420,121.92. Tﬁe purchase price Was
$420,000 which means I paid 121.92 moré than what it
was that I -agreed to pay. I don't believe I paid
$412 to Walter'Sanders even though it's reflected
here because I paid $420,121.92. _

Q.- That's my question. Why are you paying
Walter Sanders if you handled this yourself or if you

weren't represented?

A. I didn't. I just told you that.
Q. If you look here at Page 2 of the
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 28
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settlement statement, Mark, and I'm just cluing you

in to which line it is --

A. This is the settlement statement I’ didn't
sign.

Q. 1105 is the line.

A. Right.

Q. Do you understand this has a buyer side

and a seller side on it?

A. I understand }t can have 40 different
sides. I just didn't sign it. I wasn't there.and I
didn't sign it.

Q. Does it show a disbursement going from the
purchaser? You were the purchaser, correct?

A. It purports to show lots of things. I
wasn't there and didn't sign it.

Q. I understand. If that disbursement was
actually made to Walter Sanders, did you authorize
it?

A. No. How would you authorize something in
one of these HUD forms if you don't sign it? That's
the purpose of signing it.

) Q. That's also the purpose of signing at

closing. Since you bring that up, Page 3 of this

document, does it bear your signature?

A. Does not. Can you read?
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 29
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Q.
Al
Walter Sanders. See my name is right there. That's
my name,
Q.
name on here. Where is that?
A.
Q.
A.
Q.
I'm not trying to --
A.
you}re just trying to harass me. You've asked that
same question now about ten times. I didn't go to
the closing;
o |
'agent.» You just wrote bne check, is what I

understand you to say?

A. I believe that's right. |,

Q. Walter Sanders signed this, did he not?

A. Appears to have. It looks like his
signature.

Q. Are you disputing that Walter Sanders was

paid $412.507

: 30
Whose signature is on it?

It looks 1like Rébert Youmans and

M-A-R-K. Blank right there above it.

I agree with you. I don't see Diane's

I don't know. I didn't prepare it.
You didn't go to the closing, correct?
Yeah, that's correct.

I mean, you're laughing for the record.

!

I'm laughing because you're becoming --

I understand. You didn't serve as escrow

A. I didn't pay him.
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 30
scheduledepo.com

000404




William Hunter Youmans vs. Mark B. Tinsley
Mark and Diane Tinsley : December 11, 2017

10

11

12

13

14 -

15
16
17
18
19
20
21
22
23
24

25

31
Q. Are you disputing that he may have taken

$412.50 out of your disbursement to him?

A. If I don't write a check for the $412, I
don't care what he does.

Q. There were some e-mail corfespondence
about county and tax and deed stamps. Did you agree
to split that with Martin?

A. That's my recollection today, is that we
agreed to split it.

Q. But, again, you didn't write a check for
$231, did you? It appears it charged evenly to you
and Martin $231 each side, purchaser and seller, on
Page 2 of the settlement statement which we .marked as
Exhibit 7°?

A. My recollection sitting here is that I

t
\

paid the taxes and there was éomething that didn't
match which is why it was an odd number that I paid
the taxes or they came back and théy did some
assessment. I'm not real sure.

Q. ° Let's move on. Did you do a title search
on this property? Well, let me rephrase. Did you do
a title search on the 39 acres you now own half with
Hunter?

A. I guess, generally. I looked to make sure

there were no liens against it.
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‘ 32
Q. My question specifically is: Did you do

the title search?
A. No, no, . no.
Q. If you did not do it, did you let Walter

Sanders do it for you?

A. No.

Q. Would that have been Rita Crocker?

A. ’Rita looked. - -

Q.  Which property did you ask Rita to look

at, the 39 acres or the 67 acres?

A. I don't think -- I don't know that -- I.
don't know if she didn't look at both and the one
acre. o

Q. We'll discuss the one acre in a minute
because I know there was an issue there. If I
understand you correctly, yoﬁ didn't write any of
these deeds?

A. No, I didn't.

Q. You didn't do any of these disbursements.

You just wrote a check; is that correct? .

A. I didn't write the check. My wife wrote
the check.
Q. Your wife would have been writing the

check on your behalf with her, correct?

A. That's correct.
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Q. Y'all were acquiring property? >
A. We did.
Q. All right. And prior to the acquiring the

property if you were unrepresented, did you do a

title search?

A. No, I didn't.
Q. Why would you not? If you were acquiring
property -- 1f you were going to close on this

property, why didn't you do a title search?

A. Well, I read what Rita went and saw which
was consistent with what I believed and there were no
liens. There wasn't anything that I didn't know
about and so he had good title.

Q. When you say "he had good title," who had
good title? '

A. Martin and Martin's wife.

Q. And did that include title to the 67 acres
and the pond?

A. The pond is on the 67 acres.

Q. And the pond cabin is too. But when you

said "he had good title," whose opinion was that,

yours?
A. Yeah.
Q. It was not provided to you by another
attorney?
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A. No. .
Q. Were you aware of the first right of

refusal on the deed?

A. ;I was aware that the deed said what it
says. |

Q. And we're referring to the deed that's
attached to the complaint as Exhibit 1. I've got a
copy here, but did you read the deed before you
pufchased the property?

A; : sure.

Q. Mark, your paralegal is Wanda Lawson; is

that correct?
/

A. One of them.

Q. She is one of them?

A. Yeah.

Q. - I think the date she responded‘to |

discovery was May 4th. 1I'm not sure about that. But
you did produce some information in your file frqm
Crocker Abstracting. Is that Rita Crocker?

A. Yes.

0. And what you produced to me was a title
search on the 39 acres, the property that you own

jointly with Mr. Hunter Youmans?

A. I think it's a title abstract, but okay.
Q. The point is I didn't have a title
A W R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 34
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abstract on the pond acreage. Did you do one?

A. No. ‘
Q. Did Rita do one for you?
A. I think what Rita® looked up covered it all

because I remember saying that they didn't get the
release when they bought the property from Stepﬁén
énd -~
MR. HALFORD: Let me have that marked
next, please.
(PLF. EXH. 8, E-mail Transmittal
dated 08/12/2015, was marked for identification.)
MR. HALFORD: Mr. Hewitt, this 1s an
e-mail dated 8/12/?015;
BY MR. HALFORD:
Q. Mafk, I'm going to show you No. 8. Did
YOu see this e-mail before? Let me rephrase my
question pecause it was hHorrible. 'Did you see this,
e-mail before you bought the properties?
A. I don't know. I don't remember seeing
this e-mail before I bought it, but I don't -- I
don't know. I get a lot of e-mails and I just don't
have a particular recollection of it.
Q. But you don't dispute this is coming from

Rita Crocker to you?

A. I think I printed the e-mail. No, this
A \V l R} A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 35
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e-mail didn't come from Rita Crocker. >
Q. Who did it come from?
A. There was -- well, I guess there is one

down there in this chain. This e-mail is from

( :
Walter Sanders to me and I was printing Walter's

tract will need waivers from three brothers."

Q. Who are the three brothers?“

and Stephen.

documents or any waivers; 1is that correct?.

A. That's correct.

and she says, "Mark, call me if you have any
questions." Did you have any questions?

A. It seems like she and I talked at one
point, but I don't necessarily know that I had

questions.

0. All right/ But she is referencing the

e-mail.
0: What does the last sentence read?
A. "It looks like the pond house and larger

A. I can only assume they are Hunter, Kevin,

Q. And you didn't prepare any of the release’

Q. Ms. Crocker seems to send you an e-mail

pond house and the larger tract. Which one is the

scheduledepo.com

larger tract in this case, 1is it Tract A or Tract B?
A. I don't know what she means.
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Q. Is the 39 acres larger than the 67 acres,37
the one that has --

A, Not to me, but it may be to you.

Q. It may be because thése are new glasses,
but I'm just curious. This e-mail does reference a
pond house. That doesn't sit on the 39 acres, does
it?‘

A. I don't know what she means. I don't know

if she meant the residential home where Martin and

his wife had lived. I don't know if she means the.

when she says the pond house and the larger tract.
I1f it is the porid house, it 1s on the 67 acres.
| Q. I just want to make sure the date here on
No. 8. What's the date of the communication chain?
A. Which date? One is June, one is‘August.
Q. That's okay. Let's focus on the bottom
one. The one from Rita Crocker, what is the date of

that communication?

A. June 24th.
Q. June 24th. And when was the deed?
A. I don't have any idea. You have it. It

was recorded on September 25th. It says it was done

September 22nd, but I believe the check is the 23rd.

Q. But this e-mail referenced in Exhibit No.
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8 came to you well before that date, did it not?

A. Obviously.
Q. Is that a yes or a no, Mr. Tinsley?
A. It means obviously it did.. It's dated in

June. That's obviously before September.

0. Ckay.
A.  Just like 39 is less than 68.
0. Mark, did you communicate at some point

directly with Bill Short?

A. I did.

Q. Tell me aboﬁt the time frame. . When did
‘Hunter become represented by Bill Short?

A! I don't know. = I would have to look. He
may have become represented by Bill Short before he
told -me about it, but he told me that Bill Short was
handling it in a text. You got the text. Show i; to

me and that's the date. At least it's the date I

knew.

Q. I've got several texts. We'llvgo there in
a minute.

A.  Well, he's got one that says Bill Short is

handling this for me. That's the one I'm talking

about.

Q. All right. Did Bill Short ever tell you

that Hunter refuses to settle?
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A. No. He told me and Walter to begin with

39

when he first got involved at this point, Hunter
wouldn't do something. And then aater after I had
closed, he said Hunter refuses -- doesn't agree wiﬁh
you getting the 39 acres when I offered to buy Hunter
out of the 39 acres. Bu; other than that, I mean,
the only thing he ever told me was Hunter was good
with me buying it.

" (PLF. EXH. 9, E-mail Transmittal
dated 08/25/2015, was marked for identification.)
‘BY MR. HALFORD:

Q. Mr: Tihsley, what I'm showing you 1is an
e-mail between Walter and Bill Shdrt. Were you~
copied on that communication?

A. I believe so. ‘

‘Q. And I think I've placed an underline there

just so I can direct your attention to it, but what

does Walter state in that message to Bill Short?

A. Are you asking me what you underlined?
Q. Yes.
A. Or do you want me to read the whole

paragraph to you? I mean, it says what it says.

"Hunter will need to sign the deed to Martin and thei

two releases." I don't know what two releases it
means .
' A xV R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 39
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Q. We'll get there shortly. At this point at

least Martin's lawyer is saying that Hunter needs to
sign a release, correct? v

A. Well, you know, at that point that was the
easiest way to deal with it. I mean, Hunter knew I
was buying it. Hunter asked me to buy it. And so,
yeah, I mean, at that point it was -- because there
are people -- maybe you do real estate. Théfe's
people who think certain boxes heed ﬁo’be checked and
.square holes have to be filled with square pegds.
That's not the Way it really has to work. All he
has, 'if he has anything, ié é right to be offered the
property. It had been offered to him. He didn't buy
it, but he didn't have a right to hold the deal up

"and that's what he .=<-

Q. When you said --
A. Let .me finish my answer.
Q. Yes, sir, I will. Go ahead.
A. ‘Well, I've let you finish your questions,

so you‘let me finish my anSwers. At some point in
this -- the problem with what you're doing is you're
trying to take these things out of context. I mean,
whether or not it's void or it's valid in the deed
and he's got some right of first refusal, as you want

to call it, is one thing. But he has to act on that.
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And what he was doihg by September, is he's just
holding it up just to be an obstructionist just to
gain an advantage in his negotiations in with Martin
or just‘because they both think each other is sons of
bitches and they don't want to talk to each other,
but he couldn't hold it up. So had it been offered
to him? Yeah, it was offered to him. Did he buy it?
No, he didn't buy it. And so at the point in time
when I decided to go forward with it, that's why. He
can't hold it up. )

Q. Where is the offer that you described to

Hunter? Did you give him a written offer?

" A. I didn't have to give him a written
anything.
Q. Why is that, Mr. Tinsley?
A. Why would I?
Q. Because you're buying a piece of property,

for starters.

A. Sure. But I think you've got some
mietaken assumption that I as the buyer would need to
make some offer to him or gb have an appraisal. I
mean, I've read what you've written and it's crazy.

I don't have any such obligation. I didn't give him

anything.
Q. Did your seller have an obligation?
Alw R' A. WILLIAM ROBERTS JR,, & ASSOCIATES (800) 743-DEPO Page 41
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A. I don't think so. I don't think there's

any formal obligation, as you seem to think that
there is. I think that if somebody were in here
being fair and honest about this, then.there'wouldn't
be any argﬁment about this. If he had a right, if it
were valid, he would have to act on that right. He
cduldn't'sit back and wait .years, He couldn't sit
back and try to be an obstructionist and he cbuldn't

hold the deal hoétage if he --

Q. What deal?

A. The purchase. Martin selling’the
property. | ‘ | !

Q. I guess what I was getting at én this

e-mail, the part that I underlined, did Walter state
that Hunter needed to sign twb'releaseS?

A. It's on that e-ﬁailﬂ

0. Okay. Thank you. You've mentioned a text
message that Hunter knew. Did you ever sign a
contract as to the pond acreage?

A. No.

Q. Did you ever sign a contract as to the
39 acres?

A. ‘No.

Q. How about the house that your dad bought,

did you ever sign a contract on that?
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A. I didn't. I bought the house, by the waé%
Q. I understand. And you testified --
A. Well, that's not what you said.
Q. I don't want to argue with you, Mark. I'm

just trying -- .
A. Well, you said my dad bought it, but I

bought tﬂe house.

Q. Your dad now resides there?

A. Uh-huh.

.Q. You bought all three of these as a package
deal? | |

A. Yés.

Q. And that included Martin's former home?

A. It did.
| Q. All right. Did my client ever discuss

buying the home that your father now lives in?

A. No, he -- he discussed that he didn't want
to buy the home, that he couldn't buy -- afford to
buy any of the property. And at some point after the
Burkharts decided they weren't going to buy it, he
sent me a text that said that his -- I think it was
fiance then, son or somebody like that may be

interested in the house, but that was it.

Q. You guys used to talk and text one

another; is that correct?
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A. That's correct.

(PLF. EXH. 10, Text Message, was
marked for identification.) |
BY MR. HALFORD:
Q. Is this the text that you're reiying upon
as a waiver of ﬁy client's rights?
A.' Again, I think that you are under a
mistaken belief that -- Ilthink this is part of the

waiver, but his failure to act is, in fact, the

waiver.
Q. How about his failure to sign?
A. There's no requirement that he sign an

equity to waive this right. _ He waived it by his
failure to act. He waived it by dur.reliance on his
statements. ‘He waived it bylour change‘in position
based on his statements. I mean, he was coming by
the house when my father and I were starting
renovations before I ever closed on it. He knew we
were working on it. He knew everything.

0. Were y'all also working on the cabin at
the time?

A. You know, I don't -- it was a mess and --
I mean, it was really a mess. There was all this
garbage and food and all kind of nasty stuff in

there, and so I don't know that I had done any work
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on it other than trying to start cleaning up the

mess.
Q. When you went to law school,»did you take
contract class? |
A. Did I take it? Yeah, but I had
matter (phonetic).
I don't know what that means.

Yeah. Well ---

A.

Q. You took -one or two semesters of ‘it? -
A. I took two. |

Q. You understand for a valid offer and

acceptance, it has to be supported by valid
consideration, right? That's a contract?

A. I understand that there are multiple ways
in which a person can be bound by his actions and one
of those is, is for the other person to detrimentally
rely on his represen&ation and that in equity there
can be formed a contract. I believe that offer and
acceptance is a part of, as you say,’contract, but I
think it's a lot more complicated than what you're
trying to make it to be.

Q. I think I'm trying to make it out to be
very simple. Let me take a look at your text right
here. Is this you in the bold print, "Got time to

talk?"
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A. Yeah.
Q. Do you remember this text?
A. Yeah.
Q. Okay. It's dated June 7, 2015. That's
before your purchase, right?
A. Yeah.
Q. - And you say, "Got time to talk?" And he
says yeah. "Want me to come over?" Did you go to

his house?
Al ‘
Q.
A.‘
0.
over to your house?
A.
Q.
What is it?
A.
Q.
sentence, Mark?
A.
Martin because Martin is a son of a bitch. He'll

back up on it.

No.
You did not?
I don't think so.
' He says, "I'll ride over." Did he come
I believe so.

And the text says, "He agreed to take it."

The $420,000.

What does my client'tell you in the next

That I better get it in writing from

Q. I know you knew both of these gentlemen.
A. ' No, that's what he said about it, but the
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 46
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text says, "K. Better get it in writing."

Q.  Why didn't you get it in writing?

A. Why would I get it in writing? I didn't
need it in writing.

Q. The statute of fraud count?

A. only in your mind, Cam. I mean, no, it
doesn't count. Once the deed closes and the deal
closes, 1t doesn't count.

Q. I'm tfying to understand your claims,
Mark, and you've -- I remember your first answer and
you've amended recently. I saw that. But you're
alleging fraud, right? My client fraudulently
induced you or tricked you into buying-three tracts
of property?

A. If what he now says is true, then yes.

Q. Where is the representation of my client
that you are purchasing all three tracts?

A. I don't understand your question.

Q. Where is your or YOur clients or your
sellers representation to Hunter in writing? Is
there one?

A. It doesn't have to be in writing.

Q. Okay. Thank you for your response. Was
that very nice white house, the one your fagher is

now in, did Hunter ever express an interest in that
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house? That was Martin's home?

A I don't know what you mean by an interest
in it, but I do not believe so.

Q. In fact, I've looked at e-mails, but it
appears that you investigated whether or not there
was a first right of refusal on that property, didn't
you?

"A. I told him, this was well before I had
éver even considered buying it, that the first right
of refusal I didn't think went -- that if -- his
concern was that he couldn'ﬁ afford to buy it and
that Martin's propérty was for sale and that what
Martin was supposed to do is offer it tO'him at
90 percent of whatever the deed says is the market
value. And what I ﬁold Hunter was that that first
right of refusal wasn't in the residential property.
So in my opinion, if he wanted to try to buy it, he
would have to buy the residential home. Martin
wasn't willing to seii it without selling it all
together.

MR. HALFORD: Let me have that marked
next, please.
(PLF. EXH. 11, Text Message, was

marked for identification.)
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BY MR. HALFORD:

Q. Mr. Tinsley, that's a text message you
sent my client. Can you read the highlighted portion
into the record, please?

A. "The house lot does not have the right of
first refusal which means you don't have to buy
house, " which is what I just said to'you.

Q. Okay. You also just said that Martin
wanted to sell it as one package deal. That's what

you entered into, correct?

A Sure.
Q. Now,.Martin and Hunter don't talk; is that
éorrect?
AL They don't talk much. And if it‘was, it

was usually to cuss each other out. Whether they

talk now or not, I don't know.

0. But they did talk to you, correct?
A. That's correct.
Q. All right. And so at least at some point

you're talking to Hunter about the house that your
father now lives in, the one acre?

A. No, it wasn't a discussion. Neitherlhe
nor I wanted.the house. Okay. I didn't want the

house, as you well know if you've.read any of this

stuff. I didn't want the house. At some point I was
E}W\}@ A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO - Page 49
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interested in buying the property and somebody else
Was going to buy the house. That fell through. At
this point in time, this is -- he came -- or he
called me about his son. I'm good friends with
Charles Williams and I was going to send

Charles Williams his son's resume for his son to try
to get in here at USC and I did that. And that's
what this Hunter II is, "Got it, will be next week
before I can talk with him, but I will." That's what

that references.

-is selling his house. He told me that Martin was --
or maybe éven he thought -- Hunter thought ét the
time that Chris Smith was about to buy the house and
the property and that he was supposed to be_able'to
buy it -- buy the property at 90 percent. And so I
said I don't know how that could be. I don't know:
how if you tranéfer the property that you can have
this, but let me go -- becaduse he didn't have the
‘deed.
based on what I looked at, the deed to the one acre
didn't have any kind of restriction on it. And if he
had a right of first refusal, it would seem to me
that he would not have to purchase the residential

home if he exercised his right of first refusal. He

So I went and I looked at the deed and the --

50

And at some point he told me that Martin

A
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didn't have the money. It didn't change the fact

that he couldn't do it.

So that's what I'm -- that's what I'm
telling him there. If you want to buy it, it looks
like to me that all you have to buy -- have to buy 1is
the property if he has to offer it to you, although I
don't thihk that that's valid.

| Q. How would you come by -- how would you
know that? Did you get this information through
Crocker Abstracting?

AL What are you talking about, how did I -- I
went and looked at the deed.

Q. . So did you look at the deed to the
67 acres as well?

A. Did I look‘—— yeah, I believe -so. I think
I looked at both deeds. I didn't look at the 39 acre
deed, but that --

Q. It's okay. I'm not referring to the
39 acrés right now. What I'm referring to is the
house that Martin used to own. Did you look at the
deed and ascertain whether or not there Was a firét
right of refusal?

A. Yeah, I looked at that deed.

Q. Did you communicate that back to

Mr. Hunter Youmans?

—
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A.  That's what this is communicating right >’
heré.
Q. So you know there's not a first right of

refusal on Martin's home that your dad now occupies,
correct?
A. -1 don't think there's a first right of
refusal on anything, but yes. |
| Q. I understand that's your -- is a first
right of refusal mentioned in the deed to the
67 acres? |
_A}‘ You know, I doh't know what -- if you show
me the deed, then I dan tell you exactly. I don't --
that's what you're calling it. I don't know that it
uses those words specifically, but it has something
to that effect.
Q. Let's téke a minute and go there. Let's
go off the record for a second. |
| (PLF. EXH. 12, Deed, was marked for
identification.) ‘ ‘ |
BY MR.-HALFORD:
Q. Mr. Tinsley, we've all looked at this
document several times over, but is that a deed from

Calvin Causey Youmans to Robert Martin Youmans?

A. Yes.
Q. Who prepared the deed?
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 52
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A.

Q.

A.

Q.

A.

Q.

the use of the pond. Does it describe any right of

A.

house and pond.

that or refused to do that,

. Q.

I think Walter Sanders prepared it.
Thank you. Was Robert Martin Youmans a

son of Calvin- Causey Youmans?

As far as I know.

And he was your grantor; is that correct?

He sold it to you?

That's right.

Let's go to the language on the back about

my client to access the property? Not own it,
first right of refusal. I'm asking if Hunter
can use this property?

Well, it said that he had the right to use
the pond house and pond conditioned on him sharing

equally in the repairs and/or maintenance of the pond

to pay his portion of the repairs and/or maintenance
the right and/or privilege is revoked as to him.
Just dealing with that language alone,

when did you come to Allendale?

And provided further if he didn't do

it says fails or refuses

53

not

Youmans

scheduledepo.com

A. I think I told you, but --
Q Approximately the year 20007
A. You mean to live in Allendale?
0 Yes, sir.
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A. Yeah, about 2000.

Q. ‘When did you first see this property?

A, I got no idea. I probably saw that
property in 1989 -- during spring break of 1989 when
I was turkey hunting in Allendale.

Q. When did you first see‘this deed?

A I suspect that I first saw this deed the
same day as that text whatever it was.

Q. Are you alleging that Hunter -- prior to.
your ownership, Hunter had nolright to use this pond
cabin?

A. Yeah, that's my position. He didn't share
in -- now whether he refused, whether there was a
demand made on him or he just didn't do it and the
maintenance or -- but from Martin, that is my
understanding that he didn't do those things, but i :
don't.—— | |

Q. Stop there, please.

A. Nb, I'm going to finish my answer. But I

don't believe that either of these provisions is

valid.
Q. I understand your legal position.
A. Okay. Well, then yeah.
Q. What cause does Martin give you to believe

that he didn't share in the maintenance of the cabin?
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A. Well, I asked him. >
Q. You got anything in writing, Mark?
A. I don't have anything’in writing, no. I

mean, just him telling me.

Q. This is another situation where we don't
need something in writing?

A.  Well, I think I do have it in writing.
He's got an affidavit which he put it in and I
produced that affidavit to you. Yeah, I do have it
in writing.

Q. But this would be information you gleaned
from Martin specifically, right?

A. Martin's affidavit, yeah. Sure. That
came from Martin.

Q. But Martin would have provided the
information to you, Mark Tinsley, correct?

A. Martin did. That's right.

Q. And you were talking with Hunter. Did YOu
ever ask -Hunter if he had, in fact, refused to

maintain the cabin?

A. No, no, no, no, no, no. None of this
comes up until you file your lawsuit. This has
never -- this is all stuff you've cooked up.

Q. But it would have defeated the purpose to

»even notify Hunter, would it not?
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A. I don't understand your question.

Defeated what purpose of what?

Q. Whether Hunter had maintained the cabin?

A? It wasn't an issue.

Q. - How do you know it wasn't an issue?

A. It just wasn'ﬁ an issue.

Q. How do you know it wasn't ah‘issue? ' Where

does this information come. from?

A. Because neither one of them séid anything
about it, particularly Hunter.

Q. - _Provided, however, 1et'suassume that they
had maintained it. You take the position that the
deed is not valid; is\that correct?

A. No, I don't take the position that the
deed 1s not valid. . I take the position that those
two .clauses -- those two paragraphs -- those two
attempts to restrain the alienation of that property
are void. _ ’ '

Q. Okay. Looking at the language, though,

Mark, did the grantor give him the right to use the

pond?
A. You and I are having fundamental --
Q. Let me back up. I asked that very badly.
A. Yeah.
0. Did the Youmans' father condition
AlIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 56
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acceptance of this deed upon Martin Youmans?

A. No.

Q. You want to read the deed over one more
time, Mark?

A. I don't need to. I mean, he conveys it to
him and his heirs and assigns on the first page.

Q. Okay. And he also conveys the right to
use and enjoy the pond, does he not?

A. There is an attempt at a restraint on

alienation subsequent to the grant of the property in

the heed.

Q. Is there not also an attempt to make sure
all the Youmans brothers could enjoy this property

and use this property?

A. There is an attempt at a restraint on the
alienation of this property. 'The owner of the
_ property. you have -- you're entitled to a bundle of
rights and these two provisions attempt to reduce

that after it's been conveyed in fee to

Martin Youmans. Those are void.
Q. May I borrow the deed, please?
A. Sure.
Q. | Let's talk about which restraint comes

first. The first paragraph on Page 318 says

conveyance of subject to the right and/or privilege
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of my sons, naming all of them,” to use the pond house

and the pond. Does it not state that?

!

A. I don't know. You took it from me.

Q. The first paragraph.

A. Let me just get a copy because I don't --
I don't -- I never understand why you insist on

reading documents in a deposition.
Q. ' Yes, reading documents, it's something.
A. Weil; i mean, they say what they say and
I've said what it says and you've marked it. For us

to now have to put it on the record, it just seems

like it's --
Q. Redundant?
A. -- a waste of time. No. I mean, it just

seems to be a ridiculous waste of time. Maybe if .
you're billing by the hour, it's not. But it's a“
waste of time to sit here and read what this says
into the record once we've said, yep, that's what it
says. ‘

Q. Okay. But that language dées‘reference

the right to use the pond and pond house, does it

not?

A. ‘It says that there is a right or privilege

provided that they do certain things.

Q. Now, between the year of 1988 -- let's
Al'WIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 58
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specifically reference ‘the deed. Between the date of

December 30, 1988, the date of this deed, and your
purchase, other than the affidavit of Robert Youmans,
how do you know if Mr. Hunter Youmans did or did not.
maintain the property?

A. Well, I mean, I saw when they were -- they
were doing the work fixing the house up, raising it
ﬁp because it was rotting away and renovating. I
mean, I knew who was doing the work.

Q. And who was doing that work?

A, Martin and his wife. I mean, they were
paying Jerry Lamb to do it. They weren't physically
doing the work. |

Q. And I think I understénd you to say that.
you got this information from Martin’Youmans. Did
you subpoena bank accounts from the bank on Youmans

Brothers partnership?

A. I don't know remember what I subpoenaed.
I believe -- I know I subpoenaed Hunter's.

Q. And I've not been provided that
information. I'm going to show you some checks, but

you're aware that Hunter and Martin were in a
partnership, correct?
A. I'm aware that they had a partnership or

they had assets that they held in a partnership, yes.
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Q. And one of those things would have

included a bank account. Have you seen that?

A. I don't know what I've séen. I told you,
I mean, I've got a copy of it. If you haven't gotten
it, it's an oversight. 1I'll give it to you.

Q. We'll get there in a minute. But if they
have an asset, which is a bank account which is\
writing checks on the pond cabin, how are you saying
my clfent'didn't contribute?

A. Well, let's put it this way: So I don't

- know how they did their accounting. But if you will

look in the partnership checking account, you will
see Martin -- I mean, Hunter is writing checks to his
wife -- to his ex-wife, that he's paying that stuff.

Now you can't contend that that's partnership asset

and --

Q. Mark, wére you avmember of this
partnership?

A. No, I wasn't.

Q. Okay. You weren't involved in the

bockkeeping, correct?

A. I was not.

Q. In fact, you wefen't even privy to what's
going on at this property until you at least get your

deed?
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A. I don't think that's fair.
Q. Okay. I'll back up. I want to be fair.

There are a significant number of years before you
even arrive in Allendale where Hunter is using this
property. Are you disputing that?

A. I think that you're -- that you're
confused again. This says the pond and the pond
house. This doesn't say the acreage. And you've
said that repeatedly, you say it in your letters, you
say it in your e-mails, you said it out of your
mouth. It doesn't say the pond acreage. It doesn't

say the 67 acres. ' It says the pond and the pond

i

house.

Q. Okay.

A. If it says acreage, show me where it says
it. -

Q. All right. And you've described --

Show me where it says it.
-- there were restraints on alienation.
Whe:e is that, in the first paragraph of the second
paragraph onvPage,——
A. They are both void attempts to restrain
the ownership -- a fee simple ownership of this
property. .

Q. So if they are granting a usage, how is

AWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO _ Page 61
- scheduledepo.com

000435




10
11

12

13

14
15
16

17.

18

19
20
21
22
23
24

25

William Hunter Youmans vs. : Mark B. Tinsley
Mark and Diane Tinsley , December 11, 2017

62
that a restraint on alienation?

A. That was determined many, many hundréds of
years before I was ever born. I don't know héw they
determine that that's what that is. It just is.

Q. So if the gréntor, which is the father, is
bestowing upon his sons the right to use the pond and
the pond cabin, that's a restraint-on alienation in
your legal interpretation?

A. That is a restraint on the -- I'm trying
to think of what they call it -- the incidence of
ownership. The second one is really'the restraint on
alienation and the void restraint on alienation.
That's, as you call‘it, the right of first refusal
which when we got on this tangent, you wanted me to
say a right of first refusal and I said it doesn't
say that and it doesn't say that. It says to first
offer. I knew it used words to that effect, but they
were different,éhan the words .you were using.

Q.b Thank you, Mr. Tinsley. We may move on.

(PLF. EXH. 13, Order, was marked for
identification.)
BY MR. HALFORD:

Q. Mark, I'm showing you what we've marked as
No. 13. Are you familiar with that order in the

case?
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A. Okay.
Q. . Do you remember the hearing June 21st

where we all met?
A. I remember the hearing.

Mr. Nichols was your attorney at that

time?

A. He was one of my attorneys, yes.

Q. Good guy. Do you remember Judge McIntosh
saying y'all can go out there and inspect the
property? |

A.  No. I remember Judge McIntosh asking me
if I had any problem with you doing that and I said
no, I did not. .

Q. Ultimately does it become part of his
court order? 7 \

A. Ultimately he signed the order that
John Nichols prepared and sent to him what I agreed
to.

Q. All right. And subsequent to that order,

did I come out and meet with you at the cabin or

pond?
A Yep.
Q. On that date did you permit me inside the
cabin?
A. The date that you -- your question -- I
AlIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 63
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mean, the date that we met at the pond house?

Q. Yes. I apologize. I don't remember the
exact date.

A. Yeah. _

(PLF. EXH. 14, Photograph, was marked
for identification.)

(PLF. EXH. 15, Photograph was‘marked
for identification.)
BY MR. HALFORD:.

Q. I'm just showiﬁg you photographs that were
taken while we were there that day. What does the
first, No. 14, depict? |

Looks like the frént door . |
~ What is the code box on .that door?
What is the code box on the door?

Yes.

I don't understand your question.
‘What is that device on the door?
A deadbolt.

What's the box above?

It's part of the deadbolt.

Does it have codes on it?

» 0o » 0 ® 0P o Eo0 P

It doesn't take a key. Well, it may take
a key as well, but you can unlock it with a code.

Yes.
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Q.
A.

Q.

A.

Q.
A.

Q.

AL

Q.

A,
Q.
A7

Q.

A.

because,

on that.

things at the pond house.

before the closing,

Did you install that on the cabin?

I did not.

65

1

Did you pay somebody else to install that

on the cabin?

I did not.
-How did it get on the cabin?

A friend of mine put it on the cabin.

I asked for these documents in discovery,

but did you pay this friend to put it on there?"

I did not.

That code device didn't come originally

with the cabin, though?

‘No.
When was it put on?
I don't know.

Would it have been before or after you

took deed to the property?

I don't know the answer to that either

you know, I -- I began acting as though the

property were mine well before the closing. We

started making the repairs to the home, I started

\

cleaning up the yard, I started cleaning up and doing
And so my gut is it was

but I'm not 100 percent certain

AlwiR
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- me do some things and one of the things -- he did

66
Q. But you had a friend install those codes.

Who is.that friend?

A. Charlie Shell. I didn't have him do it.
I mean, he was down there staying. He was helping
me -- you know, the place was falling'apart. There
was lots of rotten wood. ;When they. had done their
repairs, I don't know, say, six or seven years
earlier and whatever they had done, they had not used
treated wood. So it was falling apart. That big
ﬁile of wood on the porch Was.éll stuff that was
rotten and-falling apart. There were béards that
needed.to‘replaced. The house hadn't been
maintained.

You can see in this photo,; it's dafk. I

stained it to try to preserve the cabin and Charlie

was there. Charlie hunts with me and-he was helping

thét. He put that lock on while he was there.
Q. Would he have done it as a courtesy or

would he have. --

Sure.

-- charged you a fee for it?

<
No, he didn't.

o > 0 P

Why are you putting locks on something you

don't have a deed to?
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A. Because I believe that Martin was going to

transfer the property to me as Martin had said. The
"property had been for sale a long, long time. Nobody
was willing to pay what I had paid for it and there
was no question he wasn't going to back out because
he wanted away from Hunter.

0. And we sent you some requests, but this
was an.arm's length transaction with Martin, corfect?

A. Correct. |

Q. And what was the consideration paid for
the cabin and the pond? |

A. So when I negotiated with Martin, the
Burkharts had agreed to pay 150 for the residential
home and the one acre and I was buying everything
else. So at the time I was willing to pay, I guess,
the difference is $270,000. Now as far as we're
talking about this cabin is worth -- if Martin says
it's worth 75, I said it's not worth 75 to me. It's
a burden to me because I'm not going to ever stay
across the street from my house. I'm not going to
spend the night over there. It's different if you
live in Rock Hill and you have a pond cabin in
Barnwell or Allendale. But 1if you're several hundred
yards away, it's just something else to maintain.

And so --
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Q. You didn't need the cabin? >

A. I didn't want the cabin.

Q. But you ultimately purchased the cabin.
Why did you do that?

A, Same reason I purchased the pine trees and

that crepe myrtle sitting there in the front yard.
It was affixed to the land that I was buying.

Q. I understand. But you entered into a
transaction to buy not one, not two,. but three tracts

of property, right?

A.. That's correct.
Q. Who imposed that hpon you as a contract?
A. - I don't understand your gquestion. It

doesn't make sense.

Who offered it that-way?'

Q.-

A. Who offered the three tracts?

Q. Yes. 5

A. I was buying Martin out.

Q. Okay. So Martin would have been the one

offering it to you?
A. Martin and to the extent that his wife was
an owner, I guess they were. They were usually there

on the phone together when I talked to them.

Q. And you told Hunter at some point that he
agreed to take it. Was that the -- you said that was
AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 68
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the global price? °?

A. He knew exactly -- yeah, he knew what I
was offering per acre. He knew -- he went it's way
too much. He knew about the Burkharts. He knew
everything. |

Q. Okay: How did he know everything?

A Because I was talking to him.

Q. Did you ever show him anything in writing?

A. - There wasn't anything in writing to show
him.

Q. Mark, do you remember the hearing thathe
had before the court back on June 21st?

A. I've already answered that question for
you. |

- Q. - Okay. I'm going to take you to Page 19 of

the transcript.

A. Okay. Well, I haven't seen the
transcript. I'm happy to look at it.

Q. I left you a copy, I thought. I apologize
if I didn't.

A. You didn't. All right. I'm on Page 19.

Q. I'm oﬁjPage 19 with you, Mark. What's the
first two sentences -- what's the second sentence
read?

A. The first two -- you're talking about Line
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2?
Q. Line 2, can you read that for me?
A. "There is no contract."
Q. Okay. All right. Also states that you

had known these people for a long time. What does

the next line state?

A. Line 3? °
Q. Line 3.
A. "Long time, period. I didn't know I

needed to get a contract, period. I.°

Q. What's Line 4 say?
» A. "Learned a lot in this, Your Honor.
Didn't -- I didn't know that Hunter." |
Q. Well, the transcript -- are these truthful

and accurate statements at the time that you're
making-them?

A. . It's the same thing I told you today.

VQ. But it says, "I didn't know I needed to
get a contract."

A. Right.

Q. What did the text message from Hunter tell
you? I mean, I know Hunter is not legally chained,
but didn't he send you a text?

A. ‘You're confusing things again. I know

you're intentionally trying to confuse things. He's
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71
telling me that I better get it in writing because

Martin is going to back up. I'm saying I didn't know
that I needed to get anything in writing because
Martin wasn't going to back up. Martin didn't back
up. Martin signed the deeds and he conveyed the

property. I wrote the check and I paid for the

property.
Q. I'm just asking you -- )
A. That --
0. . if my client --
A. Let me finish -- let me finish my answer.

That takes it out of the statute of frauds. You
don't have to have this -- I know this is -- this is
basic law and maybe you're intentionally being
obtuse, but that's why I didn't know that I needed a
contract. I didn't need a contract with Hunter and I
didn't need a contract and, in reality, I didn't have
to have a contract with Martin because he made an

offer, I accepted it, and I paid.

Q. How did my client know what the full offer
was?
- A. Because I told him on the phone.
Q. So you're stating that it was a verbal
agreement? \
A. Verbal agreement? There was no agreement.
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000445




10
11

12

13.

14
15
16
17
18
19
20
21
22
23
24

25

William Hunter Youmans vs. Mark B. Tinsley

Mark and Diane Tinsley December 11, 2017
He knew what I was offering Martin. I don't -- the£§
was no --

Q. It's your testimony that you told him
verbally?
A. Oh, absolutely. And that's why I told him

and then he confirmed in writing when I said he would
“take it. I mean, he knew what the discussions were.

Q. And then he said what next, better get it
in writing, did he not?

A. He did say that, yes.

Q“ And then in court you said there is no
contract, did you not?

A. That's corréct.

Q. You're not saying this testimony 1is
inaccurate or false, are you?

A. No.

Q. Okay. Didn't know I needed to get a
contract. You statea that to the court, did you not?
It says, "I learned a lot in this, Your Honor."

Let's move on to some other pages.

A. All right.

Page 9. If you will come to Page 9 with

me.
A. Okay.
Line 14. Does that reference the text
A V\] R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 72
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message that you've been testifying to?

A. Yep.
Q. Read it for the record, Mark.
A. Read Line 14. "Purchase price. And he

said, good, you better get it in."

0. What does the last word on 15 say?

A. You didn't ask me to read 15. You said
14. "Writing."

Q. Did you get it 'in writing? -

A. Yeah, I got it in writing. You marked

them as exhibits. . _ -

MR. HEWITT: What are you looking

~for?

THE WITNESS: The deeds.
‘MR. HEWITT: They haven't been

marked.

73

THE WITNESS: Oh, okay. He just said

he marked them. I got you. The deeds are the
writing.
BY MR. HALFORD:

Q. Let's go to Pége 12 of that transcript.

I'm at Line 4. After was, can you read that, please?

A. After the comma?

F‘ Q. Yes.
A. "I was essentially a mediator."
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Q. And the last part of Line 67? b
A. Short.
Q. What's the sentence after the period?
A. Which period? There are two periods on
Line 6.
Q. ’Right after, "We will go-back and forth,"

can you read that?

A. "And I talked mainly to Bill Short."

Q. Thank you.. At what point during the time
that you're aéting as a mediator did you tell Hunter
you had installéd those codes on the door? ‘

A, Well, I wasn't acting as mediator. I said
I was essentially a mediator. I carried messages
back and forth. That's what I said.

Q. Did you ever carry the message back and

'forth that you had installed security codes through
your friend? The door locks, Mark. The picture.
What time did you tell -- when did you tell Hunter
you had done that? |

A. You know, I don't think I told Hunter that
I did that ever. At some point Hunter sent me a text
after you became involved saying that he waé going to
have a party on Friday at the pond house and he
needed the codes and I said no, you're not. But I

don't think I ever told Hunter. Now, I mean,
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that have to be put into that to unlock that lock,

75
obviously Hunter was there because he went down there

and cut the pipes and I could see his cigarette

butts.
Q. Do you have cameras at the property, Mark?
A. I'm not answering that question. 1I've
told you --
Q. You don't have anything that shows my

client smoking cigarettes and cuttings pipes, do you?

Because you would have given me that in discovery,

right?
A. Yeah, you're right. I don't have that,
but he did. 2nd -- and, I mean, and I can -- well, I

can tell you why, but I know he did.
Q.  In any event, my client doesn't have
access to the codes on that door, does he?

A, He does not have access to the numbers

correct.

Q. - So if there are any repairs that are going
on inside the cabin or even on the back porch for
that matter, he wouldn't really know about it, would
he?

A. Those are different repairs. You're

confusing things agaiﬂ. You're mistaken.

Q. But you have alleged in your complaint
P\ l W B] A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 75
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that he has failed to jointly contribute or maintain

the property, correct?

A, Not -- no, that's -- again, I've told you
this before in the e-mails, you're confused. - I'm not
talking about tpose repairs. I'm talking about when
Martin owned it. Those are the thingé that he failed
to do. /

Q.  Have you seen any documents that evidence
that there was a demand made upon Hunter?

A. Did I see any? No, I didn't see there was
any demand made upon Hunter. I did see when Martin
rented a backhoe and was down there digging it out
and Hunter had his own backhoe, I did see Martin
doing work deown there that Hunter didn't pay for.

Q. Did Bill Short ever advise Walter Sanders
with a copy to you that Hﬁnter didn't agree to the
sale?

A. He advised -- his words were, I believe,
for now when Bill Short first got involved and then

subsequent to that he said that he agrees Hunter is

okay with me buying it.

Q. But you never received Hunter's signature,
did you?
A. No, that was a representation from his

lawyer. I mean, that's one of the things that I do
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Q.
statements of Bill Short if they were vague?
A.
} Q.
they were vague?
A
Q.
A

conversations and

Q.

that you're referencing between Bill Short and I

A.

Q.

e-mails?

understand and know is that you are bound by the
statements of your lawyer.

How do you know that he was bound by the

It wasn't vague.

What if somebody other than Mark thought

Somebody other than Mark?

Other than Mark Tinsley.

I was only buying this property and the

lawyer said he 1is okay with you buying it. We had

understood that I was buying it. Theré was never any
demand that he be allowed to buy it. 1In fact,
in hié demands of -the division of property, other
than one'and then it went away, there was never any
demand thét he even be given any of the property.

And I'm familiar with the communication

believe Walter Sanders and you were copied on it.
I don't think so. These were e-mails
between Bill Short and myself and we talked on the
phone many times.

Would you have provided me all those

e-mails subsequent to that where he

77
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A. I did. :
Q. We'll take a minute and find them, but

does that e-mail reference the property bounds, metes
or tracts, for that matter? Which property are you

guys talking about at that time?

A. The property that I bought.

Q. How did Bill know which property you
bought?

A. " Walter had senﬁ him the deeds, for one,

before this. So he knew what it was I was buying and
it was the property that-Martin was selling that I
was buying and that I did buy. »

- Q. You have allegedbwaiver by my client. Do
you remember the issue with Rita Crocker she told‘ .
you -- well, let me find it. I'm not goiﬁg to say
what she told you, but Rita told you-at somé'point
you would need to get signed waivers from the three
brothers. Do Y?u remember that?

A. I remember the e-mail. That's correct.

MR. HEWITT:‘ If you're looking for
it, Cam, that was in Exhibit No. 8. \ '
MR. HALFORD: Thank you, Blake.

BY MR. HALFORD:

Q. She didn't say signed releases, did she?

A. I don't know what she said. Rita 1is not a
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 78
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lawyer.
Q.. That's my point. You are a lawyer?
A. That's right. )
Q. Okay. So if Rita told you you need to get
the signature of three brothers -- you're obviously

buying it from Martin, correct? Why didn't you get

A. I bought -- I bought it from Martin and
Angela, but correct.’

Q. In fact, in your request to admit, you
have admitted that you don't have the signature of

Mr. Hunter Youmans, have you not?

A. Have the signature of Mr. Hunter Youmans
on what?

Q. On a release.

A. I agree that there's not a -- he didn't

sign a release like those two brothers that you
marked.

0. When you reference the codes, are you
saying my client waived before the codes were put on

the cabin?
)

A. Oh, yeah. Well, no, you're talking
about -- you started talking about a certain waiver.
in the answer. He's waived multiple things. So

you're confusing things again. He waived any right
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. marked for identification.)

"tell me the date when that check was written?

‘talking about the checkbook. Does it reference a

A 80
to use the pond or the pond house when Martin owned

it by failing to take part in the expenses and
maintaining it. Not -- not paid some. Not, hey,
Jerry Lémb, it says on here that I paid this one part
of this one thing. It says to share equally in all
those expenses and he didn't do that. Then I assert:
waiver in the answer. The waiver there I'm talking
about is he's waived whatever rights he had
independent of what he didn't do when Martin owned
it, he waived failing to purchase the property. ‘
That's what I'm talking about.

(PLF EXH. 16, Checkbook Ledger, was

BY MR. HALFORD:
Q. I'm showing you a ledger out of the
checkbook for Youmans Brothers partnership. The

check at the top references a pond house. Can you

A. 4/28/06. But this -- all right. So the
pipe that he cut, at one time that well would pump

into his pond and --

0. We're not talking about the pond. We're

pond house?

A. Well, it says landfill, house, and pond. .
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There was a house and pond over by the landfill. I
don't know what it references. It says Rivers Well

brilling. But just because it says house and pond,
there was a house and pond by the landfill which was
a separate piece of property. I got no idea what
this is for.
(PLF. EXH. 17, Youmans Brothers

Checks, was marked for identification.)
BY MR. HALFORD:

Q. "I've highlighted what's been now marked as
No. 17. Can yourdescribe what - that check references
in the bottom?

A. It says Oswalt and Sons, $3,000, and then.
it says pond house on the subject for the for line.

Q. Are you aware of when the property.was --

A. No, I think I remember that. But as far
as being able to date it, no, I éon't remember.

0. But you weren't a member of the Youmans
Brothers partnership in the year 2006, were you?

A. Yeah, Cam, I was. In'2006, they
voluntarily got me in there for a couple of days and

then they kicked me out. No, I wasn't. I've told

you that. You know that.

Q. So you don't know if that check was
A ITW ‘_BJ A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 81
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written for the pond or not?

A. 'I have no idea what the check was written
for. |

Q. But you do know Martin and Hunter --

A. Or how they did their accounting;

Q. - -- was in a partnership, don't you?

‘A. Pardon mé? |

Q. You do know they were in a partnership,

don't you?

A. " Yeah, they were in a partnership.

Q. And they had a checkbook -- the.
partnership had a checkbook? Let me be accurate.

A. I think Hunter had the checkbook, but they
had an account. |

Q.  And if that account wrote checks on the
pond cabin, that would be them jointly writing
checks, would it not? -

A. I don't think so. Just like I don't think
when Hunter would pay his wife or pay his child
support or pay the other things, I don't think that
that was partnership asset or partnership expense or
liability. I think that that was just Hunter using
it. Now, I don't know about that check. The only
thing I know is what Martin says which is that he

didn't pay and what Angela says which is he didn't
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pay. They paid those things.

Q. But Martin was a .member of the Youmans -
Brothers partnership?

A.  He was.

Q. Is it possible Martin would have told you
that Hunter personally didn't contribute?

A No, no. We asked because you raised it.
You said that he did it through the partnership of he
sent an e-mail that you forwarded that had him on it
and so I asked him about that.

Q. Did you receive other bank records from
your subpoena?

A. ~ Other than these two pages?

Q. Well, did you receive bank records at all?
Because they weren't produced to me.

A.  No, I -- they are stackéd on my desk. I
think -- I think I got from Hazel whatever her name
is who did the taxes, I think I got Tommy Transom,
and thgn I got_;his stuff from the Allendale County
Bank.

Q. Why haven't you produced them?

A. I told you earlier if I haven't, it's an
oversight. Rhonda should have produced it.

Q. Will you please give it to Mr. Hewitt to

be provided to me?
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A. Sure. Yeah.
Q. Thank you. Appreciate it.

(PLF. EXH. 18, Youmans Brothers
Partnership Checks, was marked for identification.)
BY MR. HALFORD:
Q. I'm showing you what's been marked as 18.
There appears to be a check at the bottom right
signed by Angela. Who is that? That wpuld be

Martin's ex-wife?

A. No.

Q. . Current wife? .

A. I think so. I didn't know he had an
ex-wife. _‘

Q. ~ And it's signed by Angela Ybumans,
correct? |

Af Yéah,

Q. And there's a notation at the bottom. Can

you read what the notation is?

A. . Well, I don't see any notation at the
bottom. I see where probaﬁly Hunter has written pond
house deck right there, but I don't see any notation
on the check. Maybe somebody else did. I don't know
where this copy came from. I don't believe it came

from the bank with that writing on there.

Q. But in any event, there was a partnership
AlWIR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 84
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can tell you that the pond house and the pond are not

carried on their taxes -- on their partnership taxes.

85
that you have testified to between Martin and Hunter

and you have no reason to dispute that there were
checks written for the pond at some point, do you?.
A. Again, how they did their accounting and

divided up their money, I have no idea about that. I

I can tell you that --

Q.. ‘Why would you be looking?

A. Why?

Q. Yes.

A. When I subpoenaed the documents, I know I

looked in there.’

Q. - Why did you look in there?

A. Because you're taking the position that he
did pay it.

Q. Okay.

A. I didn't -- I didn't subpoena it until you
said it.-

Q. all right. That was my question earlier.

I know Martin probably told you Hunter didn't pay.

Did Martin ever tell you the partnership failed to

pay?
A. Yes. The partnership == he never paid.
Now whether -- whether or not that Angela writes a
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check or Hunter writes 50 checks to his ex-wife, I

mean, I assume all that gets sorted out at the end of

the year when the accountant does this is what you

got-sorted out then. But just because the
partnership wrote a check, I don't think that answers
the question.
| And, again,'it'é not did you pay one or

two payments.v It's did you share in those costs
equally and that's -- according to what I understand,
they didn't do all this work with $657, $876. I
don't know what that Greg Hutto or who that is. You
got that one highlighted and checked as well. |

Q. Hunter couldn't have contributed to the
repairs or the improvements, rather, that I seen.
after these codes were installed. How would he know>
about them? Did»you tell him? |

A. -And I'm not -- and I haven't -- as I told
you in the e-mail and I thought very clearly, I am
not taking the position that the work that I did on
the pond house .and have done on the pond_house, that
Hunter's failure to contribute to that as affected
his ability to use the property. That's not at all

what I'm saying.

Q. In fact, my understanding of your position
A h\j R| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 86
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was you're not claiming damages as to the pond cabin,
\

are you?

A. You know, I don't know ---he collected and
dumped water onto the property. He flooded the |
property. He did it --

Q. How do you know this?

AL I mean, I got the video and people séw him
digging the trench with his bulldozer. So --

Q. And I saw some video. |

A. Let me -- how do I know this, so this is
how I know it. So the property is flooded and I
don't just mean a little bit of water and it's wet.

I mean, it's completely flooded. And so the only
thing that I can think of is it wasn't that way when
I bought it. It wasn't that way when I was cleaning
it up.

This is about the time that the lawsuit
gets filed.. And I went and got a backhoe and I said,
well, I'm just going to dig a trench on the Hunter
side of the pond house in the yard to try to force
some of that water into the pond because it's just an
unbelievable amount of water. And as.I'm digging, my
father says let me go over here in case you hit a
pipe and make sure we can cut the well off. I don't

think there's any pipes out here where I'm diggingf
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And so he says, whoa, whoa, you've hit one.

And so I go into the pond house -- 1 mean,
into the pump house and there's a two inch line and
it's squirting water out about 18 inches inside the
well house. And at first I'm confused and thinking
how did I break this? And then I look and it's sawed
off and the fitting is laying on the ground and the
;water is spewing and I can't figure out what's going

on. And then I noticed there are fish in there in

the pond house -- I mean, the pump house.
Q. There are fish?
A Fish.
Q. Fish?
A | Fish inside the pump house. And so I

said, daddy, this is not coming out the well.
There's fish in here. A2And what it was, was at one
time they had used -- and Hunter told me this, that
they would pump -- so there's Hunter's pohd which is
above my pond and they would use that well and they
would pump water from that well into Hunter's pond.
And so what he did washhe came down and he
cut the pipe and he opened tﬁe valve -- he had a
valve up there that would allow the water to flow
into his pond from the well. But if you cut the pipe

and you open the valve, the water would flow out of
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the pond back down and that's what he was doing. And

so when I realized what he was doing, I went -- and I
went to the base of the dam on my property somewhere
and I dug until I found the pipe and I cut the pipe
and I dug a ditch and then I let it flow back into
the ditch where it would normally overflow.

Well, that afternoon he comes by and he
sees it. And so he immediately shuts off the valve
that he had opened and then he takes his tractor --
well, first, he then covered the overflow so that the-
water }s running overflowing over the pond and
flooding the road. Well, then after that, what he
did was he came and he took his.tractor and he dugAa
trench so that the water would then do the same
thing, but flow directly into the driveway. Well, I
dug a bigger trench. That's the text that you sent
me, this is your handywork, Mark.

I dug that to divert thatAwatervthat he
was flooding into the driveway pouring hundreds of
thousands of gallons onto the property and back into
the ditch. And then he took his bulldozer and he dug
a trench that was probably a hundred yards long so
there's no way to divert the water.

Q. How do you know his pond is higher than

your pond?

A

W

R
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A. Because I have two eyes and I can see.

Q. Did you see that before you bought the

property, Mark?

A. I did see that before I bought the
property.
Q. Kind of like you looked at the property

records. You can visually see his pond at a higher
elevation. than yours?

A. I can.

Q. Okay. Do you have videotape of my client
doing this?

A. - I don't have videotape of that. TI've go£
a videotape of your client. I've got a videotaée of

him riding his --

Q. Ranger? N

A. .A Yeah, Polaris.

Q. I did see that. Why was that taken? What
does it show? N \

A. It shows him riding on the property.

- Q. It shows him riding on the dam, I believe.

A. No, it shows him riding on thetproperty.
Part of the dam -- most of the dam is on my propérty,

but the road that he was coming down on and riding on

through is on me.

000464

Q. How far away did you take that video?
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A. From the deck of the -- from the porch ogn
the pond house.

Q. And how muéh would you estimate that
yardage 1is? |

A. Varied from 176 yards to about 98 yards.

Q. You deef hunt, so you know your yardage?

A. I do hunt.

Q. What did you take this video with?

A. My cell phone..

Q. Your iPhone?

A. Yeah.

Q. So you took it -- what model iPhone do ydu
have?

A. A six.

Q. And that's what you shot the video with?

A. That's what I shot the video with.

Q. Does it show the boundaries of the
property line in this video?

A. I don't think I had it sufveyed then. But
if I did, then it could have.

Q. But it probably did not at that time. Let

me take you back to the Rob Burkhart matter. You saw
his affidavit. Did you do any survey when you were
negotiating that sale and it fell through? Did you

place flags on the property or markers on the
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property?

A. So Hunter had Lawton Manor survey the
39 acres to divide and Hunter took me and showed me
what he had had surveyed and what he was going to
have Lawton draw the plats for. And I séid, yep, I'm
okay with that. And then I got -- because Lawton
Manor was -- had just surveyed it, I gof in touch
with Lawton and I said I want to know where the

boundary is not so much between Hunter and what I was

-buying, but on the lower end. I didn't know where

the line was on the lower end. So how about mark
that for me. f

And at the time the Burkharts were going
to buy the house. Now the house is on onevacre and
-there's a littie fence around the yard, éround the

house, and I don't believe that that is exactly on

"the one acre. So, in other words, they owned the one

acre first, then they owned the 67 acres and they
just put their house and stuff wherever they wanted
to put it.

So one of the things that Rob and I talked
about was that it was a house and one acre, but I was
willing to cut out more of the yard. 1In fact, I was
willing to go all the way to the -- there was a tree

line where the dog kennels and what now is where we
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built the building and so those flags were -- I had

gone out there to put that out. This is what I was
proposing to Rob. Now, we were going to discuss
those things, but Rob saw that it was too much work,
in my opinion, to buy the house. So Rob didn't want
to buy it. His wife wanted to buy it.

So the.answer is no, I didn't do any
surveying. I put flags out that where roughly
marking the corner that I was going to proposé to be
cut out and that Rob was going to get.

Q. How about that 39 acres that y'all own
jointly, did you buy that without knowing where the
dividing line was?

A. No, he showed me where it was. Hunter

showed me where 1t was.

Q. In fact, he was going --

A. It already had tee posts marking where
the --

Q. I've been out there and seen the deer

stand on his side and seen the property. But by my
point is there wasn't an agreement necessarily
between y'all before you bought it, was there?

A. Oh, absolutely.

Q. Were those surveys done before or after

the purchase?
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A. The survey was done before he took the

plat. I don't know what date he took the plat, but
it was after the text that he agreed to take it. He
took the plat so Walter could draw the deeds for the
plat to transfer it.

Q. You said he agreed to take it. What is
"ig?"

A. That was the text.: That's what I was

Q. The text message”?
A, Yes.
Q. When you say "he," you're referring to

your grantor, Martin Youmans?

A. I was stating that he took the plats to
Waltér Sanders after the he-agreed-to-take-it text
that you marked earlier.

Q. - Okay. And then at some point the
property -- he never .does sign a release on the “

39 acres and sell it to you or he never does divide
it; is that correct?

h. No. We told his lawyer that we were going
to close and did he want to -- did Hunter want to go
ahead and divide the 39 acres at that point and Bill
advised that he would get back to me. He never did

and so we closed it.
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Q. Do you know if Walter ever got back with95
Bill~?
A. I don't understand the question.
Q. Do you, know whether or not Walter Sanders

AN

ever got back up with Bill and told him there was a

closing date?

A. I told him that we were going to close.
’ (PLF. EXH. 19, E-mail Transmittal
dated 09/30/2015, was marked'for,identification.)

BY MR. HALFORD:

Q. -1 apologize for the poor quality of the
print. I've highlighted an e-mail there at the top.
Can you fead that statement into the record, please?

A. it's a question. "We understand that your
purchase has closed on 9/25 without Hunter signing a

release on his right to buy?" And that's

September 30, 2015.

Q. And who is that e-mail exchange between?
A. It's from Bill Short to me.
Q. And did you respond .tec Bill Short and tell

him that you had closed?

-

A. You know, I believe I did. I think I did
and I think I would have done it from my phone. Some
of thosé e-mails -- I printed the e-mails that I had

that were on my computer. Oftentimes I try to copy
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myself so that I would have records of what -- when I

send an e-mail from my phone, but sometimes I didn't.
I believe I sent Bill Short én e-mail in response.
Q. But the date of your deeds and closing,
that was September 25, 2015; is that correct?
| A. That's what I told you before, I'm not
real sure. I know what date she wrote the check. I
know what date the deeds say. Since I wasn't there,
I'm not reél sure. They're recorded on the 25th.
0. And you didn't record them?
AL I did not record them. |
MR. HALFORD:, Let's take a break.
(Off the record.) \
(PLF. EXH. 20, E-mail Transmittal
dated 12/09/2015, was marked for identification’)
(PLF. EXH. 21, E-mail Transmittal
dated 09/15/2015, was marked for identification.)
BY MR. HALFORD:

Q. I'm going to pass over an e-mail from Bill
Short to you, Mark, marked as No. 20. Can you give
me the date on this e-mail?

A. That's December 9, 2015.

Q. All right. Can you read what's
highlighted there at the top? |

A. "Hunter refuses to sell. Please file to

scheduledepo.com

000470

é_l WIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 96




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A

"William Hunter Youman
Mark and Diane Tinsley

S Vs, : - Mark B. Tinsley
December 11, 2017

000471

partition the 39 acres. I will accept service." 7

Q. Okay. Have you filed a partition action
on this property yet?

A. No,.I sued for specific performance.

Q. ~Okay. I did see that. My apologies. The
point is in petween the time that went by and this
lawsuit being filed, you didn't file a partition
aCtion?

- A. I-did not file-a partition action»  I sued
Hunter for specific performance: |

Q. You didn't do that until Hunter sued y5u,
right? ( | _ /

A. This is true. I did not do it until
Hunter sued me. |

Q. I'm showing YOu what's now been marked as
No. 21. What's the date on that correspondence?

A. Which one? There's threé~e5mails on here.
Two are on September 15th, one is September 8th.

Q. The portion which 1is underlined for you.
I'm not sure I can see ﬁhe dates from here.

A. That's September 15th. That's from me to
Bill Short copying Walter Sanders. |

Q. Yes, sir. What does.the underline read?

A. "Also we are moving forward with the
closing on Martin's property that I'm buying
Alw ﬁq A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 97

scheduledepo.com .




10

1

12

13

14

15

16
17
18

19

20

21
22
23
24

25

William Hunter Youmans vs. ' Mark B. Tinsley
Mark and Diane Tinsley ’

December 11, 2017

including Martin's ha1f interest in the 30lacres -—98
39.38 acfes."
Q . Who is Mwe?"
CAL That would be we as in me and Martin, I
assume. That;s'the‘we that I meant.
Q.. Would that also include.Diéne'Tinsley?
"She'sionithe tiﬁle,,éorrect?
AL And'Angela Youmans, buﬁ that's noﬁ .-
*:that'srnot what -- you didn't ask me that. You said
who is,We and that ‘is what I meantiv
Q.. But as of_thistate,'yduetell
‘Mr. Bill Shbrt} is that right --
A That'was -
Q- - e—_on Sebtember‘l5th that ‘you're moving
forward? | B
A.v‘ 'Right.
'Q;~ Ydu weren't the attorney that;handled the -
closing. How.are-yqu‘going to move forward witﬁ .
~anything? \ ” Vv e
A. Walters Sanders is copied’on.it. I'm
moving forward with the closing. |
Q. But you weren't the closing attorney?
A. Let me think about that a»minute. Nope, I
wasn't. |
Q. Then going back to No. 19. It seems to me
AlIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 98
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‘Tract A in the complaint. But as you acquire that,

99
that Mr. Short is e-mailing you wanting to know if

the property in fact closed; isn't that right?

AL I don't think so.
Q. What do you think looking at it?
A. Well, he's saying we understand that your

purchase has closed on 9/25 without Hunter signing
and he's got a question mark there.
Q. That's a statement from Bill Short, but at

what point did you guys tell Hunter it was going

forwargd?
A. On September 15, 2015 at 10:17 a.m.
Q. And this seems to drag on after you

acquire the half interest in the 39 acres. That's

did you ever ask Martin is there a joint tenancy
agreement 1in place?

A. Your question was very bad. This seems to
drag on? I don't know what you mean. Did I ask
Martin was there a joint tenancy agreement? No, I
did not ask Ma;tin about any agreement.

Q. In fact, you knew‘there wasn't too much of
an agreement between Martin and Hunter atvmost times?
A. You know, I guess I've known lots of

people who have owned property jointly and I don't

know that I have ever seen something what you just
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said as a joint tenancy agreement. I don't know that

I've ever seen it. If the property was rented and
the farm rights were rented and there was revenue
from that, I would assume that the people who owned
it would split it evenly. I would assume that'you
pay your taxes and other expenses evenly, but I
don't -- I've just néver seen one.

Q. Okay. You just used the term "assume"
twice, Mark.

A. Uh-huh.

Q. Now, with the agreement between Martin and
Hunter here, you've sued for some kind of lost rent
or converted rent. What are you talking about in

your lawsuit in that?

A. He took the -- we rented the farm rights
to Michael Cone and he kept all the money. Hunter

kept all the money.

Q. Who is Michael Coﬁe?‘

A. A farmer who farmed the 39 acfes. )
Q. Okay. What kind of crops?

A. I think he planted soybeans.

Q; And so did you ever see some agreement

between Hunter and him for planting or leasehold

rights?
A. No, I didn't see. 1 mean, I assume --
A V\,? R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 100
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because he -- Michael told me there was a lease and
what he was paying.

Q. You've seen a lease?

A. I just told you Michael told me that he
had to have a lease.

Q. Okay. Do you know whether or not Martin

and Hunter ever split crops before that they planted?

A. This is something that happened while
Hunter and I owned thé property. It didn't have
anything to do with Martin.

Q. Well, that's my point. You now own the
property half, right? You're joint tenants with my
client, aren't you? |
I am.

On the 39 acres? A : .
Yes.
How did that work out?

I don't understand your question.

SHE N

Has Hunter alWays -- didn't Hunter give
you a check here today here at the table?

A. He gave me a check because he's got in his
mind that somehow if he pays the taxes or I pay the
taxes, it gives you scome superior right in ownership
or something. I mean, he's got some crazy notion

about that, but he didn't give me half the check on

scheduledepo.com

000475

, AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 101




Mark B. Tinsley

William Hunter Youmans vs.
December 11, 2017

Mark and Diane Tingley

10
11
12
13
14
15
16
17
18
19
20

21

22

23
24
25

102
the rent.

Q. How do you know he has some crazy notion?

A. Because he's tdld me. I heard it. I
heard him talk about it. Martin has said what he
thinks about it.

Q. So you're citing hearsay again[ Mark,‘and
assumptions? You've used the term "assume" three
times in this deposition so far that I can count.
Did my client --

A. I bet I used it more than that. I would

assume that I have because I like the word and I use
it a lot, particularly When somebody is asking me
questions that don't -- that aré SO vagﬁe and
difficult to understand as what you're asking.

Q. Well? I want to know if there's an
agreement between you and Hunter to pay the taxes.
That's all. |

A. I guess there's an impiicit agreement in
‘that he's either paid them or 1 paid them and then
he's either written me a check or I have written him
a check. We have not had any discussion together.

Q. - Would it be helpful to have discussions
together now that you own one-half?

A. It would be helpful to do a lot of things.

For whatever reason, he has not been willing to have

scheduledepo.com
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those discussions and so this is the way that we've

done it.

Q. But he has in the past mailed you a
check -- a certified check, has he not?

A. He mailed me a check. ©Not certified

check. He mailed me a personal check.

Q. Did you cash it?

A. I don't think I cashed it. I think I -- I
suspect I gave it to my wife and it probably got
deposited, but I have no idea. If it didn't, it
wasn't because of any reason that we didn't.

Q. Wouldn't it be better to haye an
understanding in general?

A. ‘It. would be better to divide the 39 acres
and he take his half like he had it surveyed and I
take my half like he told me I was getting and we go
and live separate parts and we start Trump's wall
right there on Concord Church Road and we build it
all the way to the backside of the property. He
doesn't have to see me. I don't have to see him.

Q. Isn't that your intent in installing them
codes on the door too?

A. No.

Q. Well, you realize that Hunter asked to use

them, right? He didn't come to you and say, Mark,

o=

W
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can I use it for --

A. No. No, he didn't.

Q. You téstified earlier that Hunter has
asked you for it for a party or something.
| A. That's not what I said.

Q. What was it you said then?

A. I told you that he -- after you became
involved and you -- I don't know what ybu ﬁold him,

but then he sent me a text that said he was having a
party there on Friday night. What are the codes?
That's not him coming and asking me. That's not
anything: That's -- that's the -- -

‘Qi I've got a question for you, Mark. As of
today, December 11,'2017, does he have access to the
pbnd and the pond cabin? |

A. No. The judge told him he can't go on the
property. You were there and he was there.

Q. But the judge didn't adjudicate his rights
to use that property, did he?

A. You asked me as of today. I'm telling you
as of today, he can't go on the property because the
judge told him you better not go on the property.

Q. And'he's abided by that by my command, but
when you -- whatever date you installed the codes, he

couldn't access the property anyway, could he?
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A. He wasn't accessing the property before.
Q. How do you know that?
A. Because his nephew lived there and that's

part of the reason why Martin says they left because

he hated his nephew and his nephew hates him.

Q. Are you sayihg that Hunter had to use it

every week or every other week or with some degree of

frequency?

A. He wasn't using it at all- Robby lived
there.

Q. How do you'know he wasn't using it at allv

On what evidence are you relying?

A. The fact that Robby was living there.
Q. And who is Robby?

A. That's his nephew.

Q. That's his family, éorrect?

A. That's Martin's son.

Q. Okay. All right.

(PLF. EXH. 22, E-mail Transmittal
dated 12/01/2015, was marked for identification.)
BY MR. HALFORD:

Q. At some point you communicate back with
Bill Short?

A. Is that a question?

0. Yes, sir.
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A. I communicated with Bill Short many, many,

many times before and after that September 30th

e-mail, if that's whatlyou're referencing, before and
after December 9th when I had said I'm willing to buy
‘Hunter out of thé 39 acres. But I communicated with

Bill Short many times.

Q. There was no bar to your communicating

with Bill Short, correct?

AL Hunter told me to communicate with
Bill Short. That's what I did..

Q. - Isn't that where it really gets

contentious between you guys when he said he had-a

lawyer?
A, No.
Q. ‘When did it become qontentious between you
guys? |
A. I guess it became contentious between us

when you came and had me served on Christmas Eve or
whenever you did because if you will look, even in
Bill Short's e-mails, Bill still says that I can talk
to Hunter. It's not this one.

Q. Then why couldn't you get my client's

signature on a release?

A. I didn't -- first of all, there was no

need to get the signature on a release. He couldn't
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hold the transaction up. If he had a right, which I

dispute that he had for legal reasons, it was a right-
that required him to act. He couldn't do what he was
doing. 4You can't -- because you've got a right of
first offer or whatever or even if it's a right of
first refusal, it doesn't mean you can keep ﬁomebody
else from selling it. It just means that yoﬁ—have
the opportunity. He had the opportunity. He didn't
take it.

Q. And how do you know that, for example, he
couldn't afford it? '

A. He told me thét.

Q. Did he ever show you ‘any bank records

proving it?

A. That's what he told me. That's what he
told me --

Q. Have you ever seen --

A. -- he told Woody Gooding and he told

Walter Sanders.

Q. I don't want éo talk over you. Did he
ever show you any financial statements?

A. I took his word for it. I took his word
for a bunch of things. I mean, maybe he can afford
it. It didn't look like it when I got the bank

statements recently that he could have, but maybe he
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1 | could have. I don't know. I tell you what he could

2 have done, he could have traded partnership

3 properties and bought it. But he didn't want to and

4 he didn't do it.
5 Q. Back up. Wait a minute. What partnérship

6 property are you talking about?

¢

7 A. With Martin.
8 S Q. Your client, Martin?
9 A. Not my client, Martin. With his brother,

10 | Martin.

11 Q. Wait. You were communicating with these
12 gentlemen about thé Piggly. Wiggly and the Check

13 Express, were you‘not?

14 - A. Sure.
15 Q. In fact, I saw an e-mail that said --
16 A. Well, no, no. That's not right. I wasn't

—

17 communicating with these gentlemen. I was talking to

18 Martin and to Bill Short..

19 Q. At one time you were talking to Hunter?
20 A. Not about that.

21 Q. But at some point partnership properties
22- | and their division come up?

23 A. Not really. So they had already decided

24 on the division of the partnership properties. And

25 from Hunter's understanding, Walter was supposed to
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be drafting the documents to separate. That is

pefore I ever buy the property. It is before I'm in

the picture. And it's dragging on and on and we

don't know what Walter is 'doing or why Walter is not

doing it. And so -- ,

Q.  But at some point you sent an e-mail and
sald we're going forward?

A. That's a different subject. We're going
forward with my purchase, the closing.

Q. And you purchased both the --

A. And what that -- what that said was we're
going forward with my closing and that Martin has
instructed Walter to move to partition the Youmans

Brothers partnership.

Q. And this 1is the same partition action you

‘never filed, correct?

A. No. It's not even remotely close to the

same. My partition action had to do with the 39

acres. This clearly is have all the Youmans Brothers

property sold and the proceeds of the sale divided.
It's right there in your Exhibit 21.

Q. Are you saying that was one of the

properties of the Youmans Brothers? They owned it

jointly, didn't they? R

A. You and I are having problems
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| 110
communicating because either you're intentionally

being obtuse or you're just trying to give me a hard
time. This e-mail on the‘let said two things: One
is, is that Martin is not willing to take what Hunter
says which is to gi&e him his grandma's land and
“house or grahdparents' land and house. I assume
rhat's the pond house and the 67 acres, but that's me
assuming. It was on the list that's attached to this

September 15th. "Just spoke to Martin. He is not in

‘partition -- file a partition action to have all of

the Youmans Brothers property sold."

Q. And what was the date of that
communication?.
A. September 15, 2015. And then it says,

“Also, we are moving forward with the closing on
Martin's‘property that I am buying." There are two
different subjeets here. One is the Youmans Brothers
partnership stuff that they're fighting about. The
other is the property that I'm buying there really is
no fight about. Nobody is fighting about. This is
all something that he's come up with since, I
suspect, because they've seen -- or he thinks that he

could have afforded the consideration in those deeds
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or part of it.
o (PLF. EXH. 23, Title to Real Estate,
was marked for identification.)
BY MR. HALFORD: |
Q. Mark, what I've passed you 1s now
identified as No. 23. Is that, in fact, the deed
from Martin Youmans to you and your wife,
Diane Tinsley, on the 39 acres?
A " Yes.
Q. All right. And we've described an e-mail

September 15th. The property transaction hasn't even
taken place yet, correct, on September 15th?

A. It has not.

‘Q. Okay. So when you take title to this
39.389 acres and the deed that you're looking at
which is No. 23, you're aware that Hunter owns half
of this property, aren't you?

A. I am. >

Q. Okay. Y'all aren't getting along at this
time. Why would you enter into a transaction to take
title jointly with somebody you don't get along with?

A. I bought Martin's interest out. At this
time I don't know we're not getting along.

Q. You know he's engaged Bill Short as his

counsel, though, don't you because that's who you're
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communicating with?
A. Sure. ,
(PLF. EXH. 24, Release of Right to
Purchase, was marked for identification.)
BY MR. HALFORD:
: ~
Q. Have you ever seen what's been marked as
No. 24, Mark?
A. No.
[)
Q. Can you identify for the record what they
are?. ‘ '
A. Yeah. I mean, it purports to be the

identify these documents that I didn't prepare.

releases. I assume these are the releases that
/

Walter prepared because it says "prepared by" at the
top. So that's why I made the assumption. I know
you don't like it when I do that, but you're asking

me to assume a lot of things when you ask me to

Q. But there's no assumption that it's saying
Walter prepared the deeds and releases on these

matters, correct? . ,
}

A. I don't -- I mean, I don't know what you

mean by prepared, but I assume his office did.

Q. By prepared I mean drafted personally?
A. I do not know.
Q. But they weren't drafted by your office?
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