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STATEMENT OF ISSUES ON APPEAL

1.

| Whether the court erred by qualifying Robin Griggs as an expert in éhild abuse
assessment where there was not a sufficient showing of reiiability or review of her.work
product, and this allowed Griggs to give her opinion recommendation that the alleged
victim “should not be around Mr. Chavis for any reason” since Griggs should not have
been qualified as an expert and her testimony in this manner was irrelevant to the jury’s

truth ﬁndiﬁg funcfion she was invading?

2.

| Whether the court' erred by allowiﬁg Débbie Elliott to teétify aé an expert in the field
of child abuse assessment where th¢r¢ was not a sufficient shov'ving. of reliability or
review of her work product, and this allowed her to testify‘that after reviewing the
records of another forensic interviéwer she leavn'ned‘ the ‘alleged victim’s .stepsister -
disclosed sexual abuge by appellant since Elliott should not have been qualified as an

expert and able to rely on the second hand findings of another “forensic interviewer?”



STATEMENT OF THE CASE

Appeliant was indjcted by the Marlboro County Grand Jury for one count of
criminal sexuall conduct with a minor in .the ‘ﬁfst degree, two counts of criminal sexuai
conduct with a minor in the second degree, lewd act upon. a child, and contributingfo the
. delinciuency of a minor. R 593. His case was called to tfial on March 14, 2011 before thé
Honorélble Howard P. Kiﬁg and a jury. Matthew Swilléy, Tiffany Gibson, William Grove
v‘and Rick Jones repre‘sented‘ appellant. John -Holt and Bethany Miles were the aésistant
solicitors. R. 1.‘ | | | |

dn March 17, 2011, the jury found appellant guilty on all éounts. R..588,1.3 — 589, .
1. 6. On March> 18, 2011, Judge King sentenced appellant to concurrent sentences equaling
. twenty-five years on the convictions. R 591, L 9 — P -59‘2,‘1. 11.

~ This appeal follows.



ARGUMENT

1.

The court erred by qualifying Robin Griggs as an expert in child abuse assessment

where there was not a sufficient showing of reliability or review of her work product, and -

this allowed Griggs to give her opinion recommendation that the alleged victim “should not

be around Mr. Chavis for any reason” since Griggs should not have been qualified as an

" expert and her testimony in this manner was irrelevant to the jury’s truth finding function

she was invading.

Relevant Facts

Appellant’s step-daughter, and the alleged victim, was seventeen—y'ears-old at the
time of the trial. She was working on a “self paced’i pfogram to graduate from }-1»igh. school.
R.14,1.20-p. 17, l: 3. The minor ai_legéd that the sexu;‘ﬂ abuse started wheﬁ she Wé,é seven
or eight years old with oral séx and that she was exposed to pornography. R. 20, 1. 21 — 21,
1. 12. | o

The minor also claimed her step-sister, appellant’s daughter, came t0 visit them
every other weekend and that appellant would sexually a;buse both of them,by performing

oral sex. R.24,1.15-p.27,1. 15. The minor alleged she was scared to tell anybody about

the abuse, and she claimed her mother would not have believed her anyway. She was-taken 4

to the Durant Center in Florence when she was ten or twelve years old, but this.is when she
-apparently asserted she was not being sexually abused. R.28;1. 7—-p.29,1. 19.
The minor also alleged that in addition to p;)mography appellant also took sexually

explicit pictures of her. R. 40,1. 6 —p. 43, 1. 21.



The “experts”

Defense counsel Swilley told theA judge he was challenging the state’s alleged
experts in child abuse assessment and requested in camera hearing on their proposed
testimony. R. 78, 1. 14 - 79, 1. 8. The two witnesses were Robin Griggs and Debbie Elliott.
As stated, the solicitor sought to qualify them as experts in child abuse assessment. R. 85, 1.
- 3-86,1.2.

Griggs had a Bachelor’s degree in Psychology f:rom Francis Marion University with
a minor in Sociology. She testified she had a Master’s degree‘ in counseling'from WebSter
University. R. 86, 11. 11-19. | |

She started her career at the Darlingtoh County Department of Social Services office
in 1986. She became employed with the Durant Children’s Center in 2004, where she said
she now does forensic interviews. She estimated she had done about eighty-ﬁve forensic
interviews. R.486, 1.11-90, 1.- 25.

On cross-examination, defense counsel questioned Griggs abéut quality control
prc‘)cedures'and other techniQues that would ensure the rcliability of her testimony. Griggs
answered: “All I know is that they give.us the training.and the advanced training so that we
can ensure we do quality work, and how that translates into what you're asking I'm not
sure.” R 96, 1l. 7-13. (emphasis added). Defense counsel élso asked Griggs about the
consistency of her techniques and methods with ‘scienti-ﬁc laws and procedures. Griggs
answered: “If you want to accept RTAC International Children;s Advocacy Center
protocols, yes, sir, they are.” R. 97, 1. 2-23.

Defense counsel argued under Watson v. Ford Motor Company, 389 S.C. 434, 699

S.E.2d 169 (2010), the court had to consider the experts’ qualifications, the reliability of the
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. proposed testimony and whether the testimony was’nece‘ssary' to assist the jury. Defense

counsel argued uﬁder S.tate v. Council, 335 ‘S.C. 1, 515 S.E.2d 508 (1999), that Griggs was
unable to meet the evidentiary predicate necessary to be an expert witness. “I don’t think she
was re'ally:able to expound on'the pmiéw of her technique.”

" Defense counsei argued Griggs should not be qualified as an expert. R. 102, 1. 4 -

103, 1. 13. The judge overruled defense counsel’s objection and said that he would qualify

' Griggé as an expert after giving his view of the holding in State v. Council, supra. R. 104, 1.
| 6—106,1. 8. | |
-Thel state then pfoffered the testimqny of Debbie Elliott. Elliott had a Bachelof of
Aﬁs degree from ‘(-Jl‘emson in 1978. She worked mpst‘recently at the Florence Co.uri.ty
4 Dé})artment of Social Ser;/i;:es office as a case woriker.' She also worked at the Child
Advocacy. Center 1n Florence fo’r ‘thland-a-half years and at the Care House in the Pee ‘4‘Ié)ec
for the last five years. R. 106,116~ 107,1. 22, |
Elliott teétiﬁ_é:d tha‘lc about ninety-eight percent éf forensic interviews involved
delayed reporting. R 112, 11. 10-12. Ellidtt alsé opined that those ninety-eight pérc_ent
inyq,lv_ed delayedrrerporting of a pgrpetra}ttor .who‘ v%as‘ a family 'member or persﬁop; with
authority over the child. R. 112,11. 13-16. |
| . On cross-examination Elliott acknowledged she only had a Bachelor’s degree in“
Socioiogy, and no graduate degree. R. '114” 11. 1'1-‘16.: , Ellioﬁ said she did not cpnsider‘
forensic interviewing and child abuse assessment the same thing. Shé said that forénsic :
.. interviewing involved gathering facts and turhing them over to law enforcement and the
Department of Social Services. Clﬁld ‘abuse assessment, Elliott said, “has to do with

assessing the entire thing, folks that come in with a child, and assessing what kind of
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problems’or issues. . . that may not, may or may not have anything to do with aﬂy kind of
maltreatment of the child” R. 116,118~ 117,1.6.

Defénse counsel Swilley arguedlEllibtt was also not qualified to testify as an expert.
He noted Elliott’s téstirhony was poor as to quality control of her work, and tilat her
testimony did not reveal her findings were reliable. R. 122,110 - 125, 1. 7. The judge said
- he wouki not allow Elliotft to .testify about what the allegeci Vigtjm toid her, but he would
allovlv "}.1er to testify as to her findings. and conclusion. Defense counsel Swilley

acknowledged if the judge qualified Elliott as an expert, the door to her findings and

conclusions had definitely been opened by his qualification of her as an expert. The judge

then mleﬂ under State v, Council, supra, Rule 702 and 703, SCRE, and .'Rule 403 that the
.“expert”, testiﬁony ori. child abuse assessment @ould bé allowed in this case. R. ‘125, .8~
128, 1. 3.
,Jury~ in

The ‘defensyeuwould rene;zv its objectiéns to Griggs and Elliott being qualified as
experts. R. 148, 11. 6-9; R. 169, 1I. 14-21. Griggs testified that the minor stated the sexual
abuse started “when she was sevén or _eight years old till (sic) about tjwo weeks pﬁor to my -
interview.” R. 155, L. 5-10. Over defense cbuns'ejl’s objection that Griggs recommendation
‘was “irrelevant to the issue,” Griggs testified that the minor “[s]hould not be around Mr.
Chavis fér any reason.” R. 156, 11. 4-22.

When the solicitor asked Elliott if she had the c?ppbrtunity to review a forensic
interview on the minor’s step-sister, appellant’s naturaldaughter, defense counsel objected
that this was not within t‘he scope of her khéwledge. The judge‘ ruled as an expert Elliott

_ could testify as to this under Rule 703, SCRE. R. 176, 1.24 - 177, 1. 16.
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Elliott then testified the step-sister’s interview was conducted by Ginger Gist who is
out of “New Mexico.” R. 177, 11. 11-23. Elliott said Gist cohducted her interview around
the same time ;[hat éhe interviewed the minor.' LAThe step-éister Was interviewed on March 17,
._2004. R.177,1. 17 — 178, 1. 2. Elliott said in her “expert opiniorf’ that the miﬁor’s step-
sister disclosed sexual abuse to Gist during the forensic interview. R. 178, 1. 7-10.

On cross-examination Elliott acknowledged that the minor did not allege sexual
abuse, and the minor also denied being a witness to any sexual abuse of anoéler person. R.
179, 11. 17-25. Elliott said she was c.oncerned that the mothér of thé miﬁor allowed the child
to be arounci ‘anothér maﬁ, and that th.e minor’s step-sis£er was sexually iﬁvol\kéd with boys.
R. 180, L. 21 - 181,1.8.

Elliott maintained that while RTAC' was a very qumon meth(')'(.i of férensic :
interviewing, she did not know how many statés uéed it, and she could not name any ofher '
states thét allowed this technique. R. 182, 11. 8-13.‘ On re-cross examination, évér objection;
Elliott-opined it was-common for the minor not to rﬁake disclosures of abuse at a forensic
interview. R 184,1. 17185, 1. 16. |
Defense case

During the defense case, Elaine Jones testified that appellant was a. .dilstant cousin,
and that appell'aqt was a genealégical rejse‘archer and a tribal leader for the Tﬁscarora tribe.
R. 411, 1. 9-17. Jones said appellant had a ygfy large role in the tribe, and that she had
worked with him in that role. Appellant had always been a gentleman, and never did
anything improper in her presence. Jones asserted that at her age, and with her experience,

she considered herself a good judge of character. R. 413, 11. 4-21.



) Appellaﬁt testified in his own defense. He testified he enlisted in the Marine Cc;rb in

1969 or 1970 apd that he trained at Parris Island. R. 427, 1. 22 — .428,‘ 1. 24. Appe;llant
testified he worked as a lo'.gger and that hé had a good relationship with his. daughter “up
until fhe time sh:e started hot wanting to go school.” R. 431, L 18 —437,1. 21. Appellant
denied there was ever pornography or sex toys in his home. R. 441, 11. 7-12. |

On cross-examination appellant said the alleged victims faléely accuséd him of
sexual abusé’ for monetary gain invblving his land, équipment, tools and artife‘lcts, R. 45 5;, L.
7—-457,1. 16. |
Discussion

All expe_ft testimony must meet the requiremehts O% Rule 702, SCRI‘E‘-: regafdless of
whefher it is scientific, tecﬁnical, (;r otherwise.- The trial judge has a- dufy té serve th¢v
gatekeeper function in assuring the reliability of expeft tc.:stimony.- This also appliés to non-
scientific evidence. See State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009).

It is zmi abuse'vof discretion for a judge to qualify a.witness .who"is not qualified or

$

where his ruling lacks evidentiary support or is controlled by an error of law. See Watson v.

Ford MQtor Companv, supré; State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262,V 265
(2006). | | |
| Defense counsel conéctiy argued that the- judge should not havéfqualiﬁed Griggs
and Elliétt as experts, which allowed them to give their opinions. As seen, Griggs testified
-that she ;:oncluded and opined that the minors should not be allowed near 2’1ppellant and that
clearly conveyed to the jury that she believed appellapt. had sexﬁally abusedv the minor.
_There was sifnply no need to qualify Griggs as an experts, and Griggs clearly testified she

believed the minor. Although Elliott is discussed in the next issue, Elliott was allowed to
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[

testify that the minor’s step-sister disclosed to another forensic interviewer in or from New
Mexico that she had been sexually abused. Elliott could only testify to this fact because she
was qualified as an expert, and could rely on what experts would normally rely on in the

normal course of their duties.

As in State v. Douglas, 380 S.C. 499, 671 S.E.2d 606 (2009), there was no need to
qualify Griggs as an expert. The fact the expertise allegedly allowing her to give her
damning opinion that the minor should never be near appellant again was child abuse
assessment rather than forensic interviewing is of no moment. Regardless of what this
Court or the Supreme Court holds, the cottage industry ‘surrounding these cases will
undoubtedly continue to try apd impréperly Voﬁch for the crgdibilify ‘and bolster 'fhé
crédibility of the alleged victim. |

In State v. Whitner, 399 S.C. 547, 732 S.E.2d 861 (2012) the majority of the

Supreme Court wrote that it had confronted instances on appeal where the Staté has abused
forensic interviewé and invaded the province of the jury by vouching for the credibility of
the alleged victim. If ever there was a case where the forénsic interviewer, Griggs, testified
she believed the alleged Victim was telling the truth, it was this case never let that child near
appellant again. |

Defense counsel correctly argued the state had failed in its obligatioﬁ to, show
 reliability and sufficient peer review of the forensic interviews, and the opinions fhat sprang
from them. It is clear that Griggs had no conception of what a meaningful review of her
child abuse assessment and forensic interviews would entail.

The judge abused his discretion by qualifying Griggs as an expéﬁ and by allowing
her to give her highly prejudicial testimony that she clearly indicated she believed the
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minor’s assertion that appellant sexually abused her. It was irrelevant in thi§ case. This was

the function of the jury, and not an issue for Griggs. See State v. McKerley, 397 S.C. 461,

725 S.E.2d 139 (2012); State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011); State v.

Council, supra; State v. White, supra. Appellant should be granted a new trial.
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2.

The court erred by allowing Debbie Elliott to testify as an expert in:the field of child

abuse assessment where there was not a sufficient showing of reliability or review of her

work product, and this allowed her to testifs? that after reviewing the records of another

forensic interviewer she learned the alleged victim’s stepsister disclosed sexual abuse by

- appellant sincé Elliott should not have been qualified.as an expért and able to rely on the

second hand findings of another “forensic interviewer”

The trial judge also erred by qualifying Elliott as an éxpert witness in child abuse
assessmeﬁt_. Tlhis"allowed Elliott to rely on the secbnd Band rﬁnd‘ings or notes of another
forenéic intef;/igyver,,énd ghé was able to get before the jury thz;t the minor’s step-sister had
éllegedl}; ciiscloséd tfla;[ appeilant ‘sexually abused hér .also. ‘
| The judge abuséd his discretion in his gatekeeping fu;}ction under State V.‘White,- |
supra. Further, Ellibtt should. not have been qualified as an expert Because_her testimony

was not reliable, and the state failed to introduce evidence showing a sufficient review of her

work to ensure reliability. Defense counsel correctly -argued Elliott should not have been

qualified as a witness. See State v. Douglas, supra; State v. Council, supra; Watson v. Ford

Motor Company, supra.

The .import of Elliott’s testimony was obvious. It ‘was that another forensic °
.interviewér had 'been'told by appellant’s daughter, and the minor step—siéter, thaf appellant
'had sexually abuseci her also. It is difficult for a défendant to obtain a fair trial with
acéusa?ions such as the'- one in this case under the best of circumstances. It became

jmpdssible for appellant to obtain a fair trial when Elliott was incorrectly qualified as an
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- expert, and therefore could rely on the findings on another forensic interviewer that an
expert would rely on in the normal course of doing her job. |

While the testimony of Griggs and Elliott were not identical, it was. sev'efally 'a'nd |
cumulétiVely dévastating fo appellant. Appellant should be granfed anew trial. See m ‘

McKerley, State v. Jgnnings, State v. Douglas, State v. White, and Watson v. Ford Motor

Company, supra.
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CONCLUSION

By reasons of the foregoing arguments, appellant’s convictions should be reversed

and in this case remanded to the Marlboro County for a new trial.

Respectfully submitted,

h s ¥

~ Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 15th day of April, 2013.
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