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RECEIVED

The State of South Carolina C/AN/A QP 1 8 7021

Terrell McCoy SC Court of Appegf,

Petitioner

IVE
Charles ( Tony ) Burton SEP 15 202
Warden s.C. SUPREME COURT
Respondent

Petition { Habeas Carpus ) for Bail

This Habeas Corpus is not to challenge any constitutional violation claims pending in SC Court of Appeals
this petition is for the purposes stated below :

Pursuant to SCACR rule 243 (k) the Petitioner hereby moves this court with a motion to grant bail
pending appellate review. Pursuant to SCACR rule 243 (k) an appellate may be granted bail ; however
the authority to grant bail will be exercised with caution and only in exceptional cases. In deciding
whether to exercise the discretionary authority to admit applicant to bail the following factors will be
considered : (1) the probability the applicant will prevail on appellate review and the nature of the relief
he or she will receive ; the seriousness of the criminal offense committed ; the danger the applicant may
impose on the community if he or she is released; the likelihood the applicant may flee if released; and
the character and circumstances of the applicant.

Petitioner , Writ of Certiorari was granted , the PCR judge order was vacated and remanded back to the
PCR for the judge to make specific finding of facts and conclusions of laws. PCR judge issued a order
denying PCR relief. Petitioner through counsel filed a timely SCRCP rule 59  E ) motion , which was
denied. Petitioner, through counsel filed a timely notice of appeal in this court on 7/19/19. Terrell
McCoy v. State of South Carolina Appellate case number 2019-001193

Petitioner move with a motion pursuant to SCACR 240 & 243 { k ) with a motion for PCR appeal bond.
The language in SCACR 243 ( k) describe Post Conviction Relief applicant may be admitted to bail upon
notice of appeal by either party. Supreme Court may also grant bail under provision of SC Const, Art 5
section 4 { now Art 5, section 5) and since the legislature may not remove powers granted to the court
by the Constitution, the Supreme Court may in its discretion grant bail where the sentence exceeds ten
years notwithstanding the provision of this section . State v. Whitener {S.C. 244, 81 S.E.2d 784. See SC
code 18-1-80 (2012} 2 Art. V, § 4 provides that "The supreme court shall have power to issue writs

e .. of habeas corpus. ...

Memorandum of law to support Petitioner motion ( please attach Petitioner original petition filed in SC
Supreme Court ) the court should have a copy.

The facts that Petitioner arrest warrant was sworn and subscribe by a magistrate judge on March 25
,2006. There was no probable cause to issue a arrest warrant on the date. According to SCRerimp Rule 5



, police did not obtain a written statement from a witness identifying a shooter until March 26, 2006. On
March 25, 2006. A witness described someone running down the street that look like someone name
Sleezie Boy. The time of statement was approx. Between 5:00 am -5:40 a.m. Police had no probable
cause to obtain a arrest warrant for murder for Petitioner on March 25, 2006. { Arrest warrant was
mailed to this court and attach to petition as Exhibit 1) { See Appendix page 829-830)

The fact that PCR court violated Petitioner’s constitutional right to call favorable witness (Lorelle Proctor
) during evidentiary hearing is a clear violation of the PCR Uniform Act 17-27-20. Ard v. Catoe 372 S.C.
318, 331, 642 S.E.2d 590, 596 (2007). In this case , during a evidentiary hearing , Petitioner was
denied his constitutional right to call Lorelle Proctor as witness to prove his burden of proof that
counsel gave Petitioner erroneous advice to waive his sixth amendment right to counsel and
proceed without counsel during trial. During a summary judgment hearing held on September
2015, Judge Hyman ruled that Petitioner could not argue ineffective assistance of counsel
claims despite the fact Petitioner’s PCR application alleges he was given erroneous advice to
waive his sixth amendment right. (See Writ of Certiorari& Appendix page 810, 896-916
)Petitioner appeal the judges order. The claim is pending on appeal.

Next , Petitioner argue during his PCR hearing that Appellate counsel Robert Dudek was
ineffective for failing to raise his preserve Appellate issues during appeal. Petitioner prove his
burden of proof during PCR hearing , that Appellate counsel did not raise substantial issues
during appeal. Appellate counsel does not refute the facts that he did not raise any Brady
violation claims during appeal because he wasn’t aware of a Brady violation in Petitioner case.
The failure to disclose evidence upon specific request is a due process violation under
Fourteenth amendment of the United States Constitution. During Petitioner’s trial , Petitioner
argued that the State did not disclose a 911 tape to his defense attorney at the time the specific
request for evidence was made ( see Appendix page 641 through 642).The evidence was
exculpatory and could have exonerated the Petitioner. Petitioner was prejudice by the failure to
disclose evidence pursuant to SCRcrimp rule 586.Brady v. Maryland 386 U.S (1963) Petitioner
was arrested on March 27 2006. Counsel filed a Brady motion on March 30, 2006 and serve
upon the solicitor office on April 10, 2006.( See Appendix page 1066)

Appellate counsel failed to raise the trial judge abused his discretion by excluding the 911
dispatcher's report. This issue was preserved for Appellate review. During Petitioner's trial a
hearing was held outside the presence of the jury where parties stipulated on the admission of
the evidence. ( Appendix pages 639-646) The State objected and the judge sustained the
objection preserving the issue for Appellate review. The evidence was not hearsay , and was
relevant evidence pursuant to SCRE rule 402 & 803 (3) South Carolina. State v. Alexander, 303 5.C.
377,401 S.E.2d 146 (1991) (relevant evidence may be excluded where its probative value is substantially
outweighed by the danger of unfair prejudice); In this case , the evidence was a dispatcher report which
gave description of what the 911 caller perceive during a startling event. A proffer was made during the
hearing on the relevancy of the evidence. {See Appendix page 643 ) During trial the state argued a 911
tape did not exist and the judge based his ruling on the state misinformation. ( See Appendix page 641
line 20-25; 642 line 1-11; 643 line 23 -25 ).



Petitioner after discovered a 911 tape did exist in his case.( See Appendix page 855-858)PCR counsel
argued during PCR that it existed material facts not previously presented and heard, that requires
vacation of the conviction or sentence in the interest of justice pursuant to SC code 17-27-20 (4)
During the evidentiary hearing PCR counsel admitted the dispatcher report into the record for
Appellate review. (See Appendix page 970 line 8-16) During Petitioner trial , trial judge ruled
that 911 tape did not exist. { See Appendix 643 line 25 thru 644 line 1)

Appellate counsel also failed to raise issues concerning unduly suggestive identification of
Petitioner , where State witness was shown a mug shot of Petitioner, and gave multiple
statement to police , in which two statements she stated she did not identified Petitioner
committing a crime but allege saw him running down the street. Although she testified she
knew Petitioner from her boyfriend Travis Johnson . The trial judge did not held a full Neil. V.
Biggers hearing. See State v. Liverman. The State did not call the law enforcement officer, to
explain why it was necessary to show the witness a mug shot of Petitioner with the words
Charleston County Sheriff Office. During the hearing , the witness Cerenda Snowden testified
she fied to police on multiple occasions. ( See Appendix page 98 line 21-25 ; page 99 line 1-2)
Therefore a full Neil v. Biggers hearing was required to determine the accuracy of the witness
identification. Her identification of Petitioner is she knew him from being her boyfriend , Travis
brother.

On March 25 2006 , the witness prior description was at 5:00 am. She describe someone running
down the street that look like her boyfriend brother. ( See Appendix page 828-830)

Later that evening Ms. Snowden contact police and say that the person she saw running look
like Sleezie , she could not tell because he had a hoodey on his head. Police obtained an array
warrant for murder from the magistrate judge based off that information. On March 26, 2006,
24 hours later Cerenda Snowden contact police again and then gives another statement but
inconsistent from the first & second. She was then shown a one photo mugshot of Petitioner. {
Appendix page 108 line 13-15) By this time an arrest warrant for murder was filed in violation of
the fourth amendment.

Petitioner introduce two alibi witness. Travis Holcombe and Tonia Theus.Travis testified he did
not have a girlfriend name Cerenda Snowden or was present at the time the victim was killed.

This court overrule MclLeod v. State 260 S.C. 445, 196 S.E.2d 645 (1973), stating that a full
Neil v. Biggers hearing is required regardless if witness previous knowledge of
Petitioner. During PCR , Appellate counsel testified he did not recall an identification
issue in Petitioner trial. See Appendix

Appellate counsel failure to raise issues concerning the State failure to preserve DNA
evidence , and bad faith. See Petitioner Writ of Certiorari & Appendix. There is probability
Petitioner will prevail on appeal.

Petitioner was employed from 1996 through 2006 with multiple jobs in South Carolina.
Petitioner was also an inspiring music artist. Petitioner does not have any convictions
besides the conviction he now appeals.



While incarcerated Petitioner has earned his Work keys , and safety certificate. There are
no other programs available for inmates in SCDC.

If bail is granted , Petitioner has a job , and family members that will assist him in the
community. Petitioner request that bail is granted upon the facts that he is being held

wrongfully in violation of the Constitution in this state and United States. And for Covid
pandemic reasons.

Petitioner presented alibi witness who testified that he nor Petitioner had an altercation
that caused the death of the victim. See Appendix Travis Holcombe testimony. Also
Tonia Theus testimony. Petitioner believe he will win on appeal due to above
constitutional violation claims stated above. This court issued a GSV order on February 1
, 2019. The PCR judge issued the same order & Petitioner filed a timely SCACR rule 59 E
motion. The order is pending on appeal.
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