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1. Wlctlier the Cloun of Appeals en'ed iri finrlirrg tirat Respondeut Ratnircz

(i:ereinaflcr "Ramircz") was a direcr employe* of Petitioner h'I3-i River Roofing {hcreluafter "May
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River Ror:fi.ng"J by disregalding that th€ p.lniss did not cunsider their relatinnship to be that of

empleyer-empiol-ee.

2. \&'hether the courf olAppeals +rred in finding that ltsrnirez u':rs a di{ecl emp}oyee

of May River Roofing basecl an I'acts that have no bcarirg on th* lests estabiished hy prior

precedent artd do fiat rise tn the leve1 of pr*ponderance cf lhe evirle:rce, includittg:

a, in appor*n:ly iufening a right tr: control ovcr the fila ler antl mcans cf dcing a

c'ortracted piee* *f work bas*rl s*lcl-v on the firequenc;' s'i1h whieh lhe wcrktr is

contraeted t* perfi:m it;

h. i* rnisconstruing anrl i:on11a{ing the supply c'l iaterials 1o F.amires with the

supplyir:g of equipment to Ramirez; ancl

u. in cletefiniuing thal thc methaal of Isymer:t and righl ts fire fzrctors either supp*rrerl

an intlependenl co tractor rel*tic:*hip i:r did nol favor eithcr side despitc

Petiticnels' allegatin]m regardii1il ihe methsd of pa)'ment anC light to f;re'

,:!txtement af F*tls

Ranirez ea;rred a living as a rool"er in Seaulbrl Ccunty a.nd was the s*ls prirprietor of

Cecl*r:* Iico{itg. l{a tirey begau w'urking with May l{iver Raofuig appraxirnal*ly o:re {}) 1'ear

alier he st: t*d Cedar* Rr:ofing aniJ r.r,c,rked conlinnousiy anri exclusively *'irh May lliver Ri:cfit:g

ior approxiraat+l-v rl*ee {3) years.

ln Januor.r. 20 t 6, ll.a.mircz s'as vrorking in Beaul"ort coul:l,v nn n j*b far M*y River Rncfing

whcu lie f*ll approximately sixtc*n (16) feet fro the ro{rfru t}e grornrd below. Ranr irez sustained

signitii:anL i:.:juries rr: i:ris back, neck, shoulders, slrest, libs, lulgs, ald upper exlrc.milies because

of his fal]"
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I{amir*z hled two wodcers' ccmpcnsnci*n *iairns ariling frum lhe accidetrl. incluriing anc

irr lvhich ho c]airned he uas h{ay Rjv*r Rooling's direct alrl st:rtutory *"ntployee and another in

rvhich he clr:imeil he wi:s covereel untler en insruanc* poli*y he pur*has*d personally fi'om

Travelcrs Insurance.

'the Singl+ {-loi*missioner triound Ramirez was not *nvet*d r:ndell^he Travelers In$irr*nce

poli*y bacause lie eieeterl not tcr **ver himsclt'- The Si::gle Cor:rmissioncr alst f*uud Ranlirer was

nrrl hfay 1uver Roofing's direct or st*tutory employce hecause he xas an independent cofltractor.

1'he Single #ommissioner lurtfuer fcrurd the pa:ties stipulat*d as tr.r Rnrrir*r's a:'ersge weekiy

wage.

Ramires llled a Fiinn 30 requesting r*ri*w +f 1he SingJe Conr:nissioner's decision After

6ra1 argumerrt, an apFellatr panel alTtrmed the Single Co;nrt ssir:tier's hndings lvith littlc to no

changes-

R.amirez lilerl an *ppe,al requesti*g reviet ol lhe appeliate palel's decisio:.:, Afler oral

argumenr, the Corul of Appe*ls affirrned the appeil*te panel's finding that li.ami{e;z w.is n(}1

uovered ulder t6e Travelers lnsurancc pnlicy Lrecause he elected ta exclude hinrscif, affirm*rl the

apl*ilale panel's finding lhsl trtlunire:r was t! t a slatut$ry empioye* of May Rivcr Ron{lng, but

unariimo#iy t r"r,/crsed the appellatr panel's finrlirrg that i{amirez rvas not a dire€t emplo-vee r:1 fu1ay

ltiver Rqofing anrl thar {he parlies hed slipulliieil to the eompansatiuir rute. The Caud uf Appeals

Ji5'thcr r*mcnelecl tfue uase lo ihc V/orkers' Compensatlori Cjorrmissior for fir:1her prilceedings

ro&sistcnt wil]r its ollirriol.

Follcwing Cenial af their Petition far lL*he$ing by the Coufi c'f Appeals. Fetitioners May

i{iver tr{ouli:rg snd American ZrLrich lnsuranr:e Co. filted a Petii.ion for Certiorali with the Sauih

Carolina Suprerne Ll:;"u4. l{amirez here respcnds it oppusition Lo same-
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Stand:rrd

l{.irle 242(h), SC,A,Ci{., Ce*:li{tr{rri ta the Cou$ af '4ppeicls, 
pr*viiies that

.,. a rwit crf cerliorari is not a ffifttter ai right, but of eou:rd judicial

cilscrr:tir:n, ar,i vgill lre granted only where thete are spceiul a:ld

irnpoxta tr rcasons. 'lhe {bllo$ing" u&ile neiahe:: eontrolling no{ *uliy
measuririg the Supr*me ourt's discretioll or po\{er io grant review

in general, illilicate tl:e character o{' r'easons ra'lich will be

eonsieler*d:

(l) \fu'here 
.:here arc novel questiorrs o1'law.

(2) trVhere'Lhere is a eliss*nt in the ilecisic:r of :he Corut of ,4ppeals.

(3) $[hr:re lhe decision *l-th* Cr:urt ot ,Appeals is in conffict u'irh a
p::iot de*isi;:n *{'the $upreme Coui1"

(4) lVh*re sub.qtarilial colsdtutionatr issues are directly invnh'*d'

{5) Where a l'edeiul que*tio:r is intludcJ and the d*c;sian ul lhe

uurt of Appeals conflicts v,'ith a decision 1' l-he Lldted Sitates

Supreme Coutl"

]{otably, no:re cf lhe r*asons for granti;lg the u:rit ol eerticlari listed above are presenl in

the llctitinn: 'the ?etition c*ntai;:rs no riovel qnestifins of law, there is no dissent i* the deeision of

the Court ofi.Appeals, tbe Cou$ cf .Appeals is sst in e{lnt-lict with a pri*r decisicn ol1he Supr*me

Cour1, *ere are n0 s:rbstantial cor:.giituLion*rl iss[es directly involved, and th*Ie are no federal

qur:stions im:iuded in the decision.

Argdment

Pctitir:ners argre ihat tlrr: Cou:t of Appeals errcel in unanimlrusly reversing the appel late

pa1e1 a I tlie Workers' Compensati,:n Ccrnmission's deterrriirlation that ltamir*; rtirs an

inelcpencl+nt contraclor and notr a ,lirect e.rnployee of .h4ay )live.r }looiing-r

I getitioners do ot challenge {re ileler:'ninalion oldle Cou:"t of Appeais that tlic Appellale

Itrslel lrf the $outh Carr:lina $y'lrkers' Cilmpensation Cumrnission err*d in.llnding that the padies

sli ulate{i to the con'}pclrs&tio:r rate.

From: Kori Brett l,4cKeithan
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I The courl of App*als did nut crr in finding that Ramirez was a iliree!

e:nployee of Ma-v lliver Itntl*ing despite ?etiti{lners' *llegations reg*rding the par{ies view $f
their relationship.

Petitiuners .rrgue that the Cou$ r:f Appea3s erretl in {indil:rg {hat llarnirez '+-as a dircc{

etnployee Iecsuse {he parties did :roi consiclcr their relaticnship tc h* that c 1'ernployer-e:npic'yee':

ln supp<ifi of this argumenr" Petitione$ cite faots relating to Ra:ni er's *'ork as a fosjlr in lht

years [e111; g up to l.iis sr.rbject acc!.denl, includirrg th.at h,l persoml.ly purehased workers'

c.cmpensaticn insulflJlae as requirecl by bXay River Roofing.

Howcve.::, u der the relev;mt Son*t Caiolina precedent, sueh being tl"le emt:$yment test

dessri!:ed itt !|'ilkinsan v. llilthefia st{rte Trunsp. Co., 382 S.C. 295. 676 S"E.2d 700 (2009),

wgether the panies considercd rheir rel*ticnship ta bt: lhat of,etinpl:yer-*nrSrlnyee is ineievairr^ lhe

Couu uf Appclils aaalyued ths issuc *f 'rl.*rether l{arniret rvas an *.mployee *r an inelep*ndent

sogractor of Ma-v Riv*r Rooting by cor:eclly utilizi:rg the €i&p.loynlent test set fon] in It'i! kins.t n,

which thc Courl r-r:li.Appeals described in ils *pinian a:; thc"lnr:rdern helln'eather case" for such

determination"

The tlourt *f ;\pp€als ox0.rdned earh of the i'our isclors fii lenlith, concluding that the right

or cxercise of r.ontrcl lbctor q,eighe<t in favor oi'an e:*pioymen t relationsirip, ti-:e iL;rnishing of

cqr.riprneni firclr:r w,eighr:d in far.or of a* en:plo-vrnent relationship, ihe m*thod of payment lactor

weighed in far,or ofan ilrelcp*ncie{[ colr*actol' felationship" and t]rart the riglrt to fire factor did nnt

ihvol cither l'onn oi relalioirship

Ihe Cor-nt of Appeals a.lso *onsitlered a previo r.:,s appellate case e onc*r::ing rocl'ers,

Marirsa, v. E. L. Jomes & Son, htc.,24& S"C 568, 151 $.F..zd 747 (196{i}, and f<r:rnd such cawe t,r

, Ramirez expressl-r. dispules he did not consider the relationship to be thal uf elrtplcyer-

employee.

6
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be "easil,v distinguisirablc." stating "la]hhor-rglr thcrc fife some sir*ilari1ies betweeu L{srlovl' and

tile present case) 1ve $slieve thr conlrr:l 14ay Rivel cxereis*d by being the exclusir.'e pr*r'ider ol

nrrli in his full ti*re pr ftssi{}Il arid i:y controlli:rg Ramirez's appe;lraffe wirile wclLirig

distiirguishes rhis casc ftom tJrat on*."

'lhe C*ult f,f Appeal$ theli hrr{her colsidered Lhc Srplemc Courl's exuminaiiolt ol"the

N4ilk"inson c{*f*ndant tnrcking c+mpan1'-'s e lire op€Iation in its finding that tl:ere rvas no

crapic-vnrent relationship in Wilkinsun. tr he Ccr:rt of Appi":als sl:rted:

We see this case a-s ineaningfu.lly difi"i:renl frcrn ll'iJlrinson,

espe{,;al[-Y fcr the reasons noted above- If the record as in
trl'i!.knson----cotttained a derai led in<lopendeni r:olltrac1$1 agreement

reqniring f.it amirezl lo pr*te*t hims*lf against thtl cost of b€ing h 1

at worl*. we wculd i ik*ly {'ee} differen:li:- Ai il stands, wc lean in
favor ofcovcrage based on th* facls ofthis sase and in order to ssn"e

the Act's beneficent purp'cse.

l'hus, the court of Ap3reais did not er:r in dolermining that Randrez Nias a direct employcc

o1' May River l{or-rfing"

?{a). Ttrre Cuurl of App*als did nof err i fisdi:iE *hn{: trt'amires w$$ a dir€ct

employee of &[*y l{iver Rooling despins Psti*i{rnersn :rlleg;rti*ns reg*reling tkc parties'

crclssive relati lrship xntl contrtlling ltarnirez's clothing.

Feliticni:rs :lrguc that the {lcurt of Appeals, in detenrrining that }tamirc/ wirq a r{irect

emplo;,ee, erred [n iifbning a rigirl. to e*filrol based up*n h'{a}'- Rivcr I{eiofing contiolling

Itrmirez's clorfuing nnd the exclusive relationship ,:f Ramirm,'s ll'crk for lltfay River Roofing.

P{rtitioiters argue that the use ol braudeci iterns dd€s ncrL give rise to an inlcrencs of, control" citing

J6ui,\^an t,_ .|,{arris,:85 S.fl. 215. 684 S.H,2d 168 i2009) and Wilkin,von" Td. Fetitio1lers fudhef

aigue ihat the right to detennine whethcr th* r.l'orking relationship conlinues has rrc' rcler,rnnce 1*

ie "right to cflnirol," ciling sAdtrs ,-. A'kLead tl*g'l A'{ed. Crr.' 4Dd S.C. 470, ?53 S"E ?d 416

(2013).
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i{owe.ver, the Cc*r1. *f Appeais sqtarel,v addressad Petitiiilers' arguuen{s, slatint:

'lJrese fearurcs ar: exolusive relaficnship ald corttroliing ltamirez's
elothi:rg - rMy seeln rr ivial, b;"rt we tirlnk tLey ar* not An
independent soirtractor is sclmeone raho is hirei "trr dn a piec,e of
r-vork accorciing ltl his {}lrfl metllods" and is noi stibjer,t to ar:yonc's

conlrol except as t* the result cl his cr her rvcrk fllrav"is v Walkins,

?56 S.C. 30, l:, lgCJ S"F..?d fi48, 649 {lS7ii. It:ere is no disputing

May River direclly exerci.se,J conlroi i-rvcr i{arnilez's ap1}ualano*

and. thus, rva-s c*nlrclling mote tiran rvo alil be fbur:d ir: a tru*
inclependent cunkaci relatiotship. 'fhe axclusivity *I this

a:yatrgcm*ilt also suggesls Cecla-rro Aoofing *'as l*ss ol a.n

"independent" busines.s" ffrd more iur exlensicn ol fuIay I{iter. Cf
W*tkins v. }*!ohile Oil Cttrp., 2Sl. S.C. 62, 3-{2 S.H.?d 284 {Ct. App.

1986) (agc:ley between oil co:npany *nd serviee slaticn employee

not esta'blished when eiriployee rvas pennifled io weur cloihing nittrr

oil *ornpaay's cmtrlem, wheli scrviee slati*n ller*ly sold oil
ccmparty's pro<iucts" and uthcn thcre was nc evidence oil compan-""

conlrolied statiou nprralians).

llhc court cf App*a1s cletermi:rcd t]:ar rhese facts, ineludi:rg that May ltiver Rooling

reqluired ail s bcoritraci$:-s lik* jdamirea to *'ear May idver Rcofing shirts whil e a1 a iobsite end

tSat *ixhi:r Ra:nir*z w"as not allor,v{xl to worir lvlih ar:.v uttier r*ofing eornpani*s or that May Rivcr

Roofing prefumed wq:rkers like RaExirez ta only acnept job* liollr May Rivel'" sug,gest$ a righi to

conlrol.

'l fius, tfue Court olAppeais did not en" finding that lfuulirez was * direr"t employee af Ma3'-

fuver Rooling by inlbrring a right to ccntrol based upon an exclusive relaticnship and htlay l{ivcr

Raofing tdulfi:olling K:rmirez's clot}ing-

?ib), {'he Coul't cf Appeals did notr err in findi*g that Rnntiren was a rlirect

empl*ryee ol"lw:ry lliver ldco{ing despite l}etitioners' allegafions regarding conflation *if
rnsterinls and equipment

Pel.irjrners aigue tl1at the cout of Appeals erred in finding thBt Ramifez n'as * direct

cmployee L}f l\1[av I].ivef Rtioflng by ccnllating thc sr-rppl,r, of materisls to Rarnirez $"irh supplyiag

hin eqnipmflt.
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Petition*rs argne th*r the malerinls provideil by Ma"v-. River Roo{ing lo Re*nirf,r lr,ere the

nffcessary eonlponcnts 6f thc jq:b that Ramire: was hireti to itrstall as parl ofa larg*r conslructiort

Ir(rjecl, altd that sueh matreriais al.* not Of the tvpc i0 be e*nsidered "ctltiiprnent" for pu4arses ol

analysis. Pe'"iliouers ti:e feu'rs'r. i..8. llyrasrl'" 411 S'c" 637' 77li Si E'2ii 3s3 i20i5) anil s-ae'i/&

(jurttfino w*otk*rs' dJrswpentxli*n Cem'n v 8ry' Cr:vixgt':ru 'Rer*//*r'r, !rc',459 S'E'2d 302' 3I8

S,C. 546 {S"tj. 1994) in supporl of such axgument.

Rega::di0g tire furnishing erf equipmetrt facter, ihr: Court of Appeals upiniot st*ted:

'1he lirraishing r:f equipment prong 'n'eighs in lirvor rr1' an

enrpl*ynrclt rclol.icrisl:ip. h'iny'Riv*r Frovid*d I{.*mirez widr all r'rf
the rnatsdtls he use d ii;r roo{'i.ng jobs- While Itarnircz prlidded his

own 1ocls and vehicle, May Rivefs crr:nplete assutnpliou ol die

material eost$ suggesls May lliver ret ined the right to diteci h*w
the materials were used and is direct evidence f eonlrnl svel
R*nirez,

M*y F.iver would *lso occasionaliy le*d Rau:ir*z equil:tnent and

assisted Ramirez frnancially rvhen he purchas*ei sr:me of his lrtrr
equipment. Atd, as mentioned abore, ft4 ay l{iver provideel Rarnfuez

with a llranded. t-shid and magnetic dr:cal for his truck. Given ral:

May River provider* Ra:lir*x ',vith clolhing, marketi*g materials,

arcl the :naterial$ *ec*ssary to r:amplete each rooflng j*lr, we {ind

thc limisliing equipment fact*r weighs irl favur of an einpioyment

relaliulship"

As set f*rth i11 iLs opiniofi exccrpied nlove, {1e Court of A.ppeals corrcctly determined *hat

h{ay River Roofing proviried bolh t}re rnater;als anci the equiprnent used by Ramir*z in perfonning

the roolirig wark.

Thus, tle Corut of Appeals did n*t err l-rnding drat Rarnire.r was a direct employee of lVlay

River Ronfing"

I
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2(c). T'hc C$url rf Appcals did not rrr in finding that Rarnirer was a direct

employee of May Rivcr llnnfing dr:*pifc .|l*titioners' nlleg*tlons regardi|}g the methcd of
payrnent ftnd right to lire fa*tors

Fetitioners arguc ilert the Court Ltf, ApFeols erred in fintling thd llamirsz was a dirr:et

emplu,vee nf tr4a;- Rivet Roofing based in part cn its deten:riuation durt the fllethod af payment

ar:rcl riglrt to Iire either supported an independent conhaclor relntionship or did ntt f*v*r either sidr:"

petitiilners :tug c that, as ..-uch, Iletitiolers simply re]y on the evidenlrc oited ;ls supF0l1ing the

deeisicn *f th* Appellale Panel tlrar Respondenl was an indepenetenl con$aetor.

Rcgar'<ling thc nlcthod Ltf Faylnsni factor, !n its opiriion th* Coru.t of 'q.ppeals $latcd:

"fh*: methad oi payrnent fheto: weighs in favol of an indcpcndcnl

contra*{or relatio*ship- Though Rnmirez was peid b1r the haur f<r

rcpair rvrrrk, mast of his work was compensated "per roofing

square;" as afpare ttri/ is cornmon in ihe roofilg industry" In other

'"vords, fo::nost af his r.r,ork, Rar:rirez's compensati*l dcpcnded on

hclv muih wrtrk tre did" It did ot depond on the amr:unt of time he

spent wotking.

I{.egarding the right to {ire factar, iil its eipinion the Couft of Apper*ls stated, in par{:

The right to fire prong does not ia\'(lr either Falty. Apparently, ttrere

were indiv-idtal e{}ntlacls lor each r*ofing job. f'h*se *'ere typically
executed belcre mulii-day prajects but afier srcaller, 'single day

pmjecls- The only sample {:onhact in the reconl befi^'eell Ramirez

arril Ma,v F.ivet llas baru bor:es and af nc help lo our revieln'of,this
issue.

The right ro utrilat*:all,v and irnuredia'ie ly end the relatitmship

witlloai futr:re iiabiliry is a halLnark ol ar: crnployment relationship

Id. al 481, 753 S.F-.2d trt 4?2. At indepenrlenl eolttractor, howevel,

typiraily h*s the right to c'lffplete the job unless rhe T:arties'

agreemer:t provicles oiherwise. Id Nothing in this rectrd points

clccisively in eifhor direetion.

,4s set forih in its opinion, thi Cou-it r:f Appeals correctly dele?mincd that thi; nigthod of

payrcent and right to lire factcrs either supponed an indepenelent contractcr rclalionship or elid not

tbvor either sidc.
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'l'hus. the C{}r-11 ol App*als did not err in tinding ti:at R.amirez lvas a direcT employee of

\{uy River l{oofing based, il pad, nn sueh deterrnination uden ulllizing the employrnent tesf sel

ibrlb in lf i/kins,:n" ld.

Conelusion

Ali of the argumenls Fresdntrd by Feri{.ioaers rvere squarely addressed by the Cuur[ cf

Appcals and dciermined in acecrein:rcc wilh *:pplicabii: precedent ani tire fa*ts ol'1his case l,,nsi

in Petiticners' argum"nts is tha{ Ivlay River R.olrllng endeavortd to upc:rrl S*uth Carolina's l:nvs

regar.ding workers' c+mpensation co\.ctags ibr its orvn bu,ciness pttlposas, an{i to the detriment nf

those persuns rrost likely 1o be iqi*rrd in tire exlremelv hazardr:us occt-tFation of r+sidentiai

rooling.

Based upon the lbregoing, jlalnir,iz rospectl liy req *$1s tlrat the Cr)urt C*ny &e Fetition

lirr Ccrtiorari, alh:wing Ramifez the oppofluniry to ree*ive the r,vorkers' eompensation benefils

lllut he iras been de:ried far norv over lft'r alrd a half years"

Respectfully s ubrnil1ed.

(larolina l4ar }do" 7] 192

Oak Law Firm, I '1,{l
71 Lighthnuse R.ond, Su;te 220

Hilton fiear{ Island, SC ?99?S

(s43) 67i-5550
A tln rney far Respondent
!;vant i:tt:* { -edent: Rnwir ez

scprember,offi , 2021

Ililton 1.lerad Islalrd, South Carolina
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