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CILC

. STATEMENT OF ISSUES ON APPEAL

' WHETHER THE LOWER COURT ERRED IN DENYING SUMMARY

JUDGENT PURSUANT TO S.C. PROBATE CODE § 62-3-803, A NON-
CLAIM STATUTE, WHERE RESPONDENTS, MORE THAN ONE YEAR

-AFTER PUBLICATION OF" THE NOTICE TO CREDITORS, FILED

DECLARATORY JUDGMENT CLAIMS BASED ON A CONTRACTUAL

| ""AGREEMENT BETWEEN THE DECEDENT AND RESPONDENT"

WHETHER THE LOWER COURT ERRED IN FINDING THAT THERE o
~ 'WAS' AN ISSUE OF TITLE REGARDING PROPERTY TITLED IN
~+ DEEDENT’S NAME, DEEDED TO DECEDENT BY RESPONDENT WITH A

WARRANT OF TITLE, AND OVER WHICH DECEDENT ASSERTED

'TITLE AND FOR .WHICH DECEDENT GAVE GOOD AND SUF FICIENT

- VCONSIDERATION"

L

Iv.

VL
- THE RIGHT TO A JU RY TRIAL ON HER DEFENSES. TO RESPONDENT’S
" LEGAL CLAIMS OF BREACH OF FIDUCIARY DUTY" B

THE LOWER COURT’S DENIAL OF SUMMARY JUDGMENT TO
APPELLANT SHOULD BE REVERESED AS A MATTER OF POLICY SO -
AS TO NOT MOOT THE CLAIMS-BARRING PROCESS ESTABLISHED ‘

BY THE SOUTH CAROLINA GENERAL ASSEMBLY

WHETHER THE LOWER COURT ERRED IN GRANTING SUMMARY'

JUDGMENT TO RESPONDENTS ON THEIR CLAIM OF A RESULTING
TRUST WHERE THE PROPERTY WAS DEEDED TO DECEDENT BY

| 'EXPRESS WRITTEN AGREEMENT BY RESPONDENT. WITH A

WARRANT OF TITLE AND OVER WHICH DECEDENT ASSERTED
TITLE AND FOR WHICH DECEDENT GAVE GOOD AND SUFFICIENT

: CONSIDERATION"

WHETHER THE LOWER COURT ERRED IN FINDING THAT DECEDENT
DID NOT PROVIDE ANY CONSIDERATION TO RESPONDENT AT THE
TIME OF TRANSFER WHEN DECEDENT OBTAINED A NOTE AND

. MORTGAGE IN HER NAME TO PAY OFF RESPONDENTS DEBT.

WHETHER THE LOWER COURT ERRED IN DENYING APPELLANT )



© STATEMENT OF THE CASE

lhe Decedent Harriett Tims '(hereﬁinafter“Decedent”) died intestate February 14 2.016 B

jSee Applrcat1on for Informal Appomtment ﬁled on March 3, 2016 and granted on March 4, 2016 o

‘L(R p- 0027) She is survrved by her three chrldren Respondents Mrchael Tims (herernafter |
Trms”) and Sam Trms (herernafter “S. T1ms”) and Appellant Deborah T Krane (herernafter _
: “Krane”) See 1d. (R pp 0027 0032) The Estate was opened wrth the Beaufort County Probate |

Court and Notlce to Cred1tors was publ1shed in the Beaufort Gazette on March 10, March 1 7’ ‘and :

' March 24, 2016 See Krane Memo in Support of Motron for Summary Judgment p- 35 See Notice

to Cred1tors (R pp- 0093 0095; 0246)

On May 22 2017 more than a year after the Estate was, opened and after publrcatron of -
the Notrce to Credrtors Respondent Samuel T1ms ﬁled a declaratory Judgment actlon agalnst the
Estate of Harriett Tims wrth the Beaufort County Probate Court askmg the Court to determme that
the 1ntent of the Decedent as to certam real property known as Cloverdale was not part of the.
 Estate, but rather held in'a resultlng trust by the Decedent for the beneﬁt of Respondent Michael
Tims. See S Trms Amended Petrtron para 7&9 (R pp 0034 0035) Appellant. Answered
denyrng the relref sought and ﬁled counterclarms and crossclarms agamst Respondents for breach ) .

of ﬁduc1ar1es duty and asked that the matter be transferred to C1rcu1t Court ‘See Krane Answer

! "(R Pp. 0053 0061) Motron to Remove (R pp 0062 0063) Appellant s 7th defense asserted that o

Respondents were time barred from br1ng1ng a clarm agamst the Estate pursuant to South Carol1na
_ Probate Code § 62-3- 803. Respondent M1chael Tims and Samuel Trms replred to the :
counterclalms and crossclalms Respondent M1chael Tims Jomed wrth Petrtroner Samuel Tims in
the request for declaratory Judgment and ﬁled crosscla1ms agalnst Appellant for breach of ﬁduc1ary
duty See M. Trms Answer and Crossclarms (R Pp. 0073 0077) Appellant answered deny1ng

L2



Petitioner’s counterclaims\;and co-D‘e‘fendant’s allegations. See Krane Reply (R; pp. 0078-0084).

‘Appellant requested a jury trial. S_ee Krane Answer (R. pp. 0053-0061). -

Appellant ﬁled a Motron 'for Surnmary Judgment on the grounds that Respondents-
' Declaratory Judgment clalms were. t1me barred by South Carohna Probate Code § 62- 3 803 See |
B - Krane Motlon for Summary J udgment (R PP- 0087—088) Respondents S. Tims and M: Tlms filed
h separate Motions for Summary Judgment on’ the1r allegatlons that the property deeded to the
Decedent by M Tlms was held by the Decedent in-a resultlng trust and that Appellant was not |
entitled to a Jury trlal on her counterclarms and crossclalms because they were perrmss1ve See M
Tims Motron for Summary Judgment (R. pp 0089 0090) S. T1ms Motion for Summary Judgment'
" (R pp. 0091 0092) Respondent Samuel Tlms subsequently w1thdrew his motion for Summary

‘ Judgment See S. Trms Notlce (R p 0186)

Appellant Krane and Respondent M Tlms ﬁled memoranda of law in support of thelr
: ‘;p051t10ns and in opposmon to the opposmg motions. See Krane Memos (R. pp 0093 0099 0115-

0120y, M Tims Memo (R Pp. 0100 Ol 1 1) Both partles also ﬁled supportlng afﬁdavrts with only

' Appellant referencmg and attachlng certam documents to her afﬁdav1t as exh1b1ts thereto See .

‘_Krane Afﬁdavrt w1th exh1b1ts (R pp- 0121 0185) M. ‘Tims Afﬁdav1t (R pp 01 12 01 14) The

Lower Court heard the Motrons on October 9 2017. See February 7 2018 Ct Order (herelnafter =

‘ “Order I”) (R pp 0003 0014) The Lower Court by Order dated February 7 2018 demed. |
| Appellant s Motlon for Summary Judgment and granted Respondent Mlchael T1ms Mot1on for

' Summary Judgment See Id Appellant ﬁled a Motlon for Recons1derat10n See Krane Motion (R

. pp.0187- 0195) ‘The Lower Court demed Appellant S Motlon for Reconsrderatlon See Ct. Order '

- dated August 7, 2018 (heremafter “Order II”) (R pp 0015- 0026) Appellant ﬁled this Appeal.

- See Krane Notlce of Appeal (R. pp. 00196 0225)



| S'TmAl’\Jl)jARll OF REVIEW

This matter wa‘s' before*the »Lower Court on s'eparate Motions for':Surnmary Judgment .
pursuant to South Carolina Rule of C1v11 Procedure 56 See Krane Mot1on for Summary Judgment.
(R. pp. 0087 0088) M Tlms Motlon for Summary Judgment (R. pp. 0089- 0090) These motions ‘
- were not “cross motions” on the same 1ssues : A motion for summary Judgment shall be grantedi :
: “if the pleadmgs depos1t10ns answers to interrogatories and admrssmns on ﬁle together w1th the

' afﬁdavrts if any, show that there is no genurne issue as s to any material fact and that the movmg'

rparty is entitled toa Judgment asa matter of law ” Rule 56(c) SCRCP

“An appellate court reviews the grantmg of summary _]udgment under the same standard

:applied by the trial court pursuant to Rule 56 SCRCP » Beach First Natl Bank v. Estate of -

‘Gurnham, 407 S C. 194 , 754 S E 2d 875 879 (2014) quot1ng Brockbank V. Best Capital

" Corp., 341 S C 372 379, 534 S.E. 2d 688 692 (2000) _."In reviewing the grant ofa-summary

judgment motion, the appellate court apphes the same: standard which governs the trial court under L

- Rule 56, 'SCRCP: summary Judgment 1s proper when there is no genuine issue as to any matenal

" factand the moving party is’ entitled fo Judgment as a matter of law." Osbome v. Adams, 346 S.C.

| 4, 7,550 S.E. 2d 319, 321 (2001) "In determming whether any trlable issues of fact exrst the |
evidence and all reasonahle 1nferences§gtherefrom must be viewed in the light most favorahle to the “ A
non-moying party." Q "On appeal from an .or.der grantirig summary judgment, the appellate court
[is to] review all ambiguities conclusior‘is and‘ ilnferences arising in and from the evidence in‘a

'lrght most favorable to the non- ‘moving party below " Id S.CE. & G Co:'v. Town 6f Awendaw

359 S.C. 29, 34 596 S E. 2d 482 (2004) However, “[q]uestions of statutory 1nterpretat10n
are quest1ons of law, wh1ch [the Appellate Court is] free to dccrde w1thout any defercnce to the 3

court below ” Gurnham 407 S C at. - 754 S E. 2d at 879.



' 'Thus, 1n considering Appellant’s appeal of the Lower Co‘urt’s Order denying Appellant
_ Summary Judgment on the- appllcatron of the nonclalm statute th1s Court is not requlred to defer |
. 'to the Lower Court Wlth regard to the rev1ew of the Lower Court ] Order grantmg Respondent
~ Summary Judgment on hlS cla1m that the partles 1ntended a resultmg trust, because it 1nvolves~
questlons of fact and Respondent has the ultlmate burden of proof the Court must view the facts
" and all reasonable 1nferences therefrom ina hght most favorable to Appellant
, "When a motion for‘» summary judgment is/rnade._'andsupported as provided in this rule, an
' adverse party may not rest uponthe mere‘allegations or denials Of his pleading, but his response »
s by afﬁdav1ts or as otherwrse prov1ded in this rule must set forth spec1ﬁc facts showrng that there
is a genuine issue for trral If he does not $0 respond summary Judgment if. appropnate shall be ‘

| entered agamst h1m " Lord V. D &J Enters Inc 407 S C. 544 553, 757 S E 2d 695, 699 (2014)‘

("Once the moving party carries. 1ts 1n1t1al burden the opposmg party must do more than rest upon o
| the mere allegatlons or den1als of h1s pleadmgs but must by afﬁdav1t or otherw1se set forth .
.‘ specrﬁc facts to show that there 1s a genulne 1ssue for tnal " (c1t1ng Baughman v. Am. Tel. & Tel

Co., 306SC lOl 115 4lOSE2d537 545 (l99l))), Hall v. Fedor, 349 S.C. 169 175 561 SE2d'

'654 657 (Ct. App 2002) ("Our appellate courts have 1nterpreted Rule 56(e) to mean matenals :

A- used to support or refute amotion for summary Judgment must be those which would be adm1551ble
in ev1denc_e.'»'v).‘ E
© - FACTS
This dispute inyolves the heirs of t_he Estate ofHarriett Tims and revolvesv'around_certainv o
 real property located'in Beaufort County; South Carolina known:as _“Cloverdale”. Cloverdale was

‘originally owned by Respondent M Tims: ,fRespondent M. Tims was abouttoilosethe property to



a bank foreclosure See M Tims Afﬁdavrt (R p 0l 13, para 4) D Krane Afﬁdav1t (R.p. 0127)
On November 14, 2012 M T1ms in order to avo1d losrng the Cloverdale property to foreclosure E
entered into a contract w1th Decedent entltled “Land Exchange Agreement” (herelnafter “LEA”)4 |

setting forth the partles agreement as to that property See Krane Afﬁdav1t Ex A (R p 0127)

Pursuant to the contract Decedent Hamet Tlms agreed to pay off Respondent M Tlms !
exrstlng note and- mortgage | owed to' MCAS Beaufort Federal Credlt Umon in exchange for
Respondent M. Tims deedlng Cloverdale to the Decedent See Id M Trms Afﬁdav1t (R p. 01 13)
Pursuant to the contract between the Respondent and the Decedent Respondent M.:-Tims deeded
| the property to the Decedent and Decedent used her funds to pay off Respondent 'S mortgage debt
‘on the property and prevent a foreclosure Id In order to do so, Decedent borrowed funds from
Palmetto State Bank (heremafter “PSB”) See Krane Affidavit, Ex A (R pp- 0124 -0127).

'. Slmultaneously with Respondent deedrng the property to Decedent Decedent executed a mortgage

on the Cloverdale _property. A &,Ld., Ex. C (R. Pp- 01 3 l70144). g

The Lower Court erroneously found that the Note and Mortgage were executed subsequent | _
to the deed. See Ct. Order I, p 9 (R.p. 00237) lhe Note and Mortgage do have a November 15 :
2012 date. However a revrew of the recordrng data -found on’ the Mortgage shows that the 1'

Mortgage was recorded 1mmed1ately 'after the Deed on November 14, 2012. - The Deed dated v'
| November 14, 2012 was recorded w1th the Beaufort County ROD in book 03 190 page 2752~ 2753, _‘ '

on November 14 2012 at 4 24 45 PM See Krane Afﬁdav1t Ex A R. p 0125) The Mortgage' A'

was recorded in the same book 03190 and the 1mmed1ately succeeding pages, pages 2754- 2762 -

the same date and time — November 14 2012 at 4 24 45 PM not November 15, 2012 Id Ex C '
(R P 0136) It would have been 1mposs1ble to record an uns1gned mortgage on November 14

2012 L1keW1se the Note also had to have been s1gned on- November 14, 2012 because the

e |



: Mortgage recorded on: the same day as the Deed references Promlssory Note No. 7712136 which

1s the Note the Decedent s1gned Id. (R pp 0132 0137 para 3)

In addition to deta111ng the basrs of the exchange the Land for the payoff of the Note the " o

- LEA also sets forth the terms under wh1ch the property could be returned to the Respondent See

. Krane Afﬁdavrt Ex A R. p. 0127) The LEA states that the property would be put back in . _: |

Respondent s name upon the acqu1s1t1on of the contract of sale ..” Seeld. (R p 0127, para 6) »

In other words the property was to remam Decedent’s untll the part1es obtamed a contract for sale '

'~ of the property And then it was only to be returned to Respondent in an attempt to avoid capltal B

gains taxes on the sale by selhng it as Respondent s resrdence rather than as a non res1dent1al
property. See Id. Itis not retumed to Respondent for h1m to retam as h1s res1dence or merely upon

him paying off the debts or upon any -.other trrgger other than obtalmng a contract for sale. - -

Further it was agreed that “[u]pon the sale of the prem1ses‘ the amount. of money owed tov o
'the bank at that tlme w1ll be pa1d along w1th any taxes 1nsurance payments interest or. any other "
items pard for by [the Decedent] for the ershlp mamtenance and upkeep of the property.” See
Id. (empha51s added) (R p 0127 para 5) The LEA language specrﬁcally acknowledges that the
Decedent was to have ownersh1p of Cloverdale Lastly, the LEA concludes w1th a merger clause '
expressly statmg that the language in the LEA “const1tutes the entire agreement of the Partles and

all oral negotlatrons are merged herew1th ” Id

In the Deed conveymg the .-Cloverdale property to the Decedent M Tims expressly stated -
that he was bound ‘to warrant and forever defend all and srngular the said prem1ses unto theA
[Decedent] and her Heirs and Assrgns agamst the Grantor [Respondent] and the Grantor s .
' Successors and against eyery person whomsoever lawfully c1a1m1ng or to cla1m the. sarne or any ‘

“part thereof ” See Krane Afﬁdav1t Ex A (R p- 0126) Respondent M T1ms pubhcly represented '



that the Decedent’s title to the Cloverdale property was good and valid and that he would defend ‘

the Decedent’s title agairi'st all claims against 1t See Id.

In the Mortgage recorded 51multaneously w1th the Deed on November 14, 2012 Decedent
as Mortgagor expressly warranted that the Decedent “is or w1ll be lawfully serzed of the estatei
conveyed by th1s Securlty Instrument and has the r1ght to grant bargam convey, sell sell and mortgage
. the Property See Krane Afﬁdavrt Ex C para 5 (empha51s added) (R p 0137, para 5).
Decedent s representat1on to PSB that she can sell the property completely contradlcts.".

, Respondents argument that’ the Decedent held ‘the property in trust for Respondent M T1ms
' :Decedent also Warranted that the property was unencumbered except for encumbrances of
record.” Id. The LEA was not recorded See Krane Afﬁdavrt Ex A (R. p 0127) In other words B

there were no other outsxde obllgatlons regardmg the property such as an agreement to hold the '

property in trust. Further Decedent agreed to “defend [the] t1tle to the Property agalnst any. clarms . "

that would 1mpa1r the lien of 4” the. bank Id Ex C at para. 7 (R p 0137 para 7) Decedentt

| also affirmed that she had “the rrght and authorlty to enter 1nto the mortgage and that domg S0

would “not v1olate any agreement govermng . the Decedent or to Wthh Decedent was a party L

ch at para. 9 (R. p. 0137, para_. 9).

Closmg attorney Thayer Rivers also verlﬁed that the t1tle was vested” in the Decedent s :
- name as of the date of the pohcy, November 14, 2012 ‘See Krane Afﬁdav1t Exhlblt B (R p 0129 -

para. 3) He llkew1se afﬁrmed that Decedent had “good 'valid and’ marketable t1tle to the property_

” Id., Rivers’ letter dated November 13, 2012 (emphas1s added) (R p: 0130) Decedent could"v RS

-not have a marketable t1tle to the property if she held the property in trust for Respondent Decedent -'

4

could not have mortgaged the property if she d1d not own it outrlght.



‘h Addltronally; Decedent ‘1n a subserluent ‘Personal’ F1nanc1a1 Statement glven to PSB dated

October 11, 2013, 1ncluded Cloverdale in a 11st of her “wholly owned real estate”. See Krane

. . Affidavit, EXhlblt G, page 3 (R p 0183 sched 6) Decedent made the representatlon “to induce
| Palmetto State Bank (“PSB”) to extend or contmue the extensron of credlt” to the Decedent See . '
,b Id. page 4 (R p 0184) There is no ev1dence that Decedent represented to PSB that Respondent
. was an owner or had’ any r1ghts or 1nterest whatsoever in the property Respondent references no". -
evrdence where he ever. dlsputed Decedent s 'clarm of sole ownersth or for that matter ever;
, clarmed an 1nterest in the property after he deeded it to I)ecedent M Tlms has represented tothe
. public and to lendersrthat,the Decedent owned the. ‘property, but now. alleges that she d1d not
actually own it, but rather held it 1n trust M T1ms cannot now make a contrary argument Heis

' estopped from doing so.

’. 'Lastly, both M Tims and the Decedent jointly applled for‘a subsequent business loan with |
PSB, Decedent’s current mortgage holder See Krane Afﬁdav1t Ex. E (R. pp 0147 0149) In
. domg SO Decedent represented to the bank that she ‘was borrowmg the money to invest in a Game
..Processrng busmess See Id (R p. 0148 para l & 2) Decedent in the Busrness Purpose'._-
Statement stated that - she 1s exermsrng and will continue to exercise actual control over the
manager1al de0151ons of the busmess concernrng the use of ﬁmds‘ » Id (R p- 0148 para 4)v‘
That M. Tlms was aware, of Decedent ] cla:lm of ownershlp of the Busmess is ev1denced by hlS.
1n1t1als on Decedent S document See Id (R p 0148) Decedent s representatron was' made» '

" subject to fines and imprlsonment under state and federal law. - SQ‘I_d_‘.

ARGUMENTS

ll

L THE LOWER COURT ERRED IN DENYING SUMMARY JUDGENT
PURSUANT TO-S.C. PROBATE CODE § 62-3-803, A NON-CLAIM STATUTE, ..
WHERE RESPONDENTS MORE THAN ONE YEAR AFTER PUBLICATION i



OF THE NOTICE TO CREDITORS, FILED DECLARATORY JUDGMENT

. CLAIMS BASED ON A. CONTRACTUAL AGREEMENT BETWEEN THE -

‘ DECEDENT AND RESPONDENT

Desplte these aforementloned facts estabhshed by the documents in the record .the
| Respondents filed a Petltlon w1th the Lower Court on May 22, 201 7 naming the Estate as a party_
, and asklng the Court to determme that the Decedent s 1ntent was to hold the Cloverdale property -

.. ~ina resultlng trust for Respondent M. Tlms and not part of the Decedent S. Estate See S. Tlms ,

~ Petition (R. p. 0035 para 9 & 10) M. Trms Answer and Crossclalms (R P 0076 para 32 33 &

L 34) This was more than a year after pubhcatlon of the Notlce to Creditors'in March 2016.

“Pursuant to the general 'statutory scheme of the Probate Code, all claims against a
. Decedent's Estate .. ... must be presented after a personal representative is appointed and withingthe
time limits prescrlbed by § 62—3 803 wh1ch our appellate courts have de31gnated as a nonclalm

statute.”” Beach First Natl Bank V. Estate of Gumham 407 S. C 194 754 S.E.2d 875, 879 -

- 880 (2014) See S.C. Code Ann: § 62-3— 104 (2009) (“No proceedmg to enforce a clalm agamst' -

the Estate of a Decedent or hlS successors may be rev1ved or commenced before the appomtment B

c

of a personal representatlve After the appomtment and unt11 drstrlbutlon all proceedings and -

actions to enforce a claim agamst the Estate, are govemed by the procedure prescribed by thlS

" article [§§ 62-3-101 et seq] ”) In re Estate ofTolhson 3208.C. 132, 135,463 S. E.2d 611 613

(Ct. App 1995) (“Sectlon 62—3 803 1s a nonclalm statute ”)

All claims agamst a decedent s estate which arose before the death of the decedent
whether due or to become due, absolute or contingent, liquidated or unliquidated, founded
on contract, tort, or other legal basis, if not barred earlier by. another statute. of limitations
or nonclaim statue; are barred against the estate, the'personal representative, t_he decedent’s
heirs and devisees, and nonprobate transferees of the decedent; unless presented within the
earlier of the following: (1) one year after decedent’s death; or (2) the time provided by
~ Section 62-3-801(b) for creditors who are given actual notice, and. w1th1n the time prov1ded
‘in Section 62-3-801(a) for all credltors barred by pubhcatlon “
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South Carolina Probate Code § 62-3-803(a)(emphasis added). v
A"*"Respondents ﬁled-their' clainis‘ that:the'Decedent held'Cloverdale in a resulting: trust ‘o’n'
May 22, 2017 and June 29, 2017 See S Tlms Petltlon (R p 0034), M. Tims’ Answer &,'*

) Crossclaim R. p. 0073) Pursuant to’ South Carohna Probate Code §62 3- 803 the clalms agalnst"

the Decedent S Estate should have been ﬁled at the latest by March 24, 2017 wh1ch is one (l) yearf L

after the pubhcatlon of the Notxce to Credltors Respondents fallure to tlmely filea cla1m is fatal-
to their claims.

Im THE LOWER COllRT ERRED IN' FINDING THAT THERE WAS AN ISSUE

~ OF TITLE REGARDING" PROPERTY TITLED IN DEEDENT’S NAME,

" DEEDED TO DECEDENT BY RESPONDENT WITH A WARRANT OF

- TITLE, AND ‘OVER WHICH DECEDENT ASSERTED TITLE AND FOR
WHICH DECEDENT GAVE GOOD AND SUFFICIENT CONSIDERATION.

Desplte the-‘(;le'a_r evidences that ',thev pr_opérty was' titled 1n Decedent?s name- and the
Respondent M. Tims warrahtingigood title in Decedent’s name in the l)eed,lDecedent asserting
ownership, th'e’abil'ity to 'seu the property.~and not' being encumbered by any other agreements 'and' g
the closing attorney attestmg that t1tle Vested in Decedent and that she had good and marketable
title to Cloverdale the Lower Court erroneously refused to apply §62 3 803 It held that the-'
- nonclaim statute d1d not apply because the t1t1e to the property was allegedly in questlon citing |
S.C. Probate Code § 62 1 201(4) which holds that “Clalms” do “not 1nclude . demands orr

dlsputes regardlng t1tle ofa decedent to spec1ﬁc assets alleged to be included in the estate.” See | :

S.C. Probate Code § 62 1- 201(4) See Court Order II para 5, (R p 0019, para. 5) The Loweri,

Court erroneously held that because Respondents asserted a claim that the property was held ina

-resultmg trust, there was a drspute as .to the Decedent s t1tle.

11



As drscussed below to have a resulting trust presupposes that legal tltle is in the name of -'

~ one other than the party cla1m1ng the resultmg trust. See Hayne Federal Cred1t Union V. Ballev, , |

, -'327 S.C. 242, 249, 489 S E 2d 472 (1997) McDowell V. South Carolma Dep't of Socral

'AServs 296 S.C. 89, 370 S. E 2d 878 (Ct App 1987) Thus the Lower Court in relymg on thef‘_

| argument that there isa result1ng trust in Respondent M Tlms favor has to acknowledge that t1tlet .
isin Decedent S name. Therefore there is no drspute as to ‘who has trtle to the property and South -

' Carolma Probate Code § 62 3 803 would apply
Howev'er, nothing in the ’reCOrd.reﬂects_th'at there is a genuine, legitimate dispute re'g'ardlng' -
Decedent’s title toACloverdale. 'Respondent,M; Tims does not allege in his‘Crossclaim that there

is a dispute as to title, but rather alleges that “[a] controversy has arisen between the parties

regarding the intent of the parties in entering into the Land Exchange Agreement and with regard - .

to the legal status of the Cloverdale property *" See M. Tims’ Answer and Crossclaim, para. 30 .' |

(emphas1s added) (R p. 0076 para 30) Respondent goes on to add that both S Txms and M

Tims contend that the circumstances- constltute a resultmg trust and that the Cloverdale property. |
- should be conveyed bach to M1chael Tlms when the terms of the Land Exchange Agreement are
fulfilled and the Mortgage to Palmetto State Bank is pa1d off by M1chael T1ms 7 W, para. 33 (R.
. 'p 0076 para. 33) He does not d1spute that the LEA contams the part1es agreement Id Nowhere )
‘ in his pleadings does he assert that the t1tle to the property is in dlspute Respondent alleges that
there is an agreement between h1m and the Decedent and the Decedent is obl1gated per the contract _
to return the property trtled in her name when M._rTlms fulﬁlls the terms. of the contract between "
him and the Deceden‘t’. He is not ’Contesti'ng who'hastitleltothe property,' butrather what obllgatioﬁ )

the Decedent and her Estate have ‘un\der the contr’act; :
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The Lower cdurt"cités M Tlms’ affidavit and the language of the LEA as 'suppo.rt. for the
position that the title isin dispute but all the genuine ‘evidence rebuts that allegation and M. Tims’
| 'afﬁdav1t 1s expressly contrary to his prevrous representatrons when deedmg the property and

srgnmg the LEA that the, property was to be the Decedent s and t1tled in the Decedent sname. See
Krane Affidavit, Ex A,B,C&E (R‘pp ’0124-0125' 0128-0130' 0137 &'0148) Further the
rLower Court 1gnores key components of the LEA 1nclud1ng the contractual agreement to deed the
property back * when a contract for sale is obtamed and the merger clause At best the issue is
whether or when the. DeCedent is obl1gated to; ,deed_the property back to the Respondent not
whether t1tle isin her name Itisa contractual 1ssue covered by the LEA, and as such Respondents

were requlred under § 62 3-803 to ﬁle a tlmely cla1m w1th the Probate Court

Respondent acknowledges that he is not ent1tled toa return of the property at thls pomt as
his Answer and Crossclaim states that the property should be returned when the LEA terms’ are
: “ﬁalﬁlled” There is no- ev1dence that he has fulﬁlled or even tned to’ fulﬁll the terms of the LEA,
namely by acquiring a contract to sell the property and repaylng the Decedent Even Respondents
request to have the property deeded to a Trustee would not work as.the terms of the LEA require
Respondent repaylng Decedent upon the sale of the property wh1ch would necessrtate leavmg the

- Estate open ad infinitum untll whenever Respondent got around to fulﬁlhng the LEA terms

‘ If the Appellate Court upholds the Lower Court’s rulin'g that essentially holds that a party '
can avord the non—clalm statutory t1me requ1rement of § 62 3-803 by srmply alleglng that there is
a drspute as to ownersh1p of the property in questlon it would prevent an Estate from berng able
to safely convey, and any subsequent takers of real property from ever knowmg that they hold
| good t1tle to the property There is theoretlcally nothrng in the Estate to put t the Estate on notice

of the: potent1al claim. The LEA was not recorded No 11s pendens was filed. All of the pubhcly B
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ﬁled documents affirm Decedent S absolute ownershlp and do not mention the LEA The Estate
could have sold the real property to a thll‘d party durmg or after the statutory perrod for ﬁhng

claims had run. But under Respondent s theory of the law Respondent would still be allowed o'

‘ challenge the sale and the*'tltle to the property sold‘ smce.he;cla1ms to not be bound by the non- "~ .

_ cla1m statute. Under Respondent s theory of the case, he has no deadhne whatsoever to notlfy the L
' court or the Estate of the alleged claim. It would bea permanent cloud on the title to the property )

and would keep estates from closmg: -

The purpose of the nonclalm statute 1s to expedlte and resolve clalms aga1nst a decedent s
estate with ﬁnallty ” Gurnham 407 S. C at 754 S E2d at 884 Under Respondents |

arguments “and loglc embraced by the Lower Court the purpose of the nonclarm statute 1s">

completely nullified. There 1s no ﬁnallty for Respondent M Trms to claim the Cloverdale property o

should be retumed to h1m The Lower Court 'S ruhng begs the questrons of when the Respondent.

would be obllgated to fulﬁll the terms of the LEA, when would he be obllgated raise h1s clarm of .

a result1ng trust 1f not w1th1n the statutory perrod set forth in the Probate Code and when would , Ty

he have to acqurre a contract to sell the property and pay Decedent s Estate back.

In ‘Beach First Nat'l Banky. Estate of Gurnham, 407 S.C. 194, 754 S.E.2d 875 (2014) the
-decedent MargaretDever VHover GMnhM"(herelnaﬁer “Gurnham”) took out a First arrd "Se'condb
.Mortgage on certam real property w1th the Plamt1ff bank holdlng the second mortgage After-l
| Gurnham s death, the personal representatlve contmued to pay both the ﬁrst and second mortgages
After the time for ﬁlmg clarms agalnst the estate exprred the personal representatlye stopped
making payments The ﬁrst mortgage holder ﬁled a foreclosure. actlon in the c1rcu1t court and
named the plamtrff second mortgage holder as a party. The pla1nt1ff ﬁ'led a cross claim agamst the

decedent’s estate in the ‘foreclosure a_ction‘ and filed ,’creditorkclaim with the probate' court for the
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deﬁciency Judgment A deﬁc1ency Judgment was subsequently awarded to the pla1nt1ff by the
Master in Equity and 1t amended its creditor cla1m in the Probate Court to. spec1fy the amount of

the deﬁ01enCy. ’

‘The Gumham Court recognlzed that “’[b]roadly speakmg, all c1a1ms agamst the decedent

should be presented for allowance e Gurnham 407 S C. at 757 S. E 2d at 880 glLting 34

CJ. S Executors & Admmlstrators § 548 (Supp 2013) (footnotes omitted) In recgogmzmg that -
§62-3-803 is a nonclaim statue the Court in Gumham held that “[a] nonclalm statute-is a self-
contalned statute whlch absolutely prohibits the 1n1t1atlon of 11t1gat10n based onitaftera prescrlbed
period.” lc_l; at 754 S.E. 2d at 881. [N]oncompliance ehmmates a claimant’s nght of action
against a decedent’s estate and, in tum' deprives the court of the vpov‘ver to adjudicate the claim ”?

‘Id.at . 754 S.E. 2d at 882 ThlS elimination of rlght occurs even though there was'no default :

in the loan payments and no claim for a deﬁ01ency durmg the statutory filing perlod under § 62- 3- ‘. :

803.

Like the LEA in,the -"present case."v'vhi'ch prov1des that the l;ecedent has an obligation to
return Cloverdale to Respondent upon the acquisition of a contract for sale of the property, the .
decedent in Gurnham had an obhgatlon to pay the note and mortgage | Id at ___, 754 S.E. 2d at
882-883. Desplte thls the Supreme Court refused to allow the Plamtiff Bank to assert 1ts claim”
against the Gurnham' estate.. _Relymg _’on CJ .S.’, -the Court recogmzed that_“[a] contlngent claim
~ within the meaning of the statues relating to presentation'of claims‘ against a decede.nt.’s estate ris
one under wh1ch the existence of any rlght or 11ab111ty is not presently certaln or absolute but is
dependent on some future event that may or may not happen ” Id citing 34 C., J S Executors &
' Admimstrators § 582 (Supp 2013) Decedent s obllgatlon to return Cloverdale to Respondent M ‘

Tlms is expressly contlngent_ on the presence of a contract’ to sell the property, a “future event that
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may or may not happen ” ld See Krane Afﬁdavrt Ex: A (R p 0127) It is a purely contractual -

| duty and nothrng more.

1L THE LOWER COURT’S DENIAL OF SUMMARY JUDGMENT TO
- APPELLANT SHOULD BE REVERESED AS A MATTER OF POLICY SO AS

TO NOT MOOT THE CLAIMS-BARRING PROCESS ESTABLISHED BY
THE SOUTH CAROLINA GENERAL ASSEMBLY

| The conseque‘nces jo'f the"Low:er"Cour‘t"s»ruling; if afﬁrmed, prevents_the estate or will be "
- ton’prevent any taker or subsequent purchaser of'thi‘s' property from the Estate .' frorn ever knowing ’
that they had clear and. marketable title to the property Decedent s Deed glven by Respondent
‘ states that the property 1s Decedent s and that the Respondent warranted the tltle in her name. The
closrng attorney afﬁrmed and venﬁed that she had good and marketable trtle and the Decedent :
herself represented to PSB that Decedent owned the property outr1ght Respondent was aware: that.- ‘
Decedent was mortgaglng the property in her name whrch requires that Decedent own the property L
Furthermore,-and hyPchetiéally?’ 1f 'the'-'Decedent had not dred and the Respondentclairned g |
that he was entitled to areturn of the property, and Decedent refused to feturn it to him, his _action ,
would‘ be for .breach of con'tract - 'He, would have td 'allege that he had fulfilled the LEA’s
"-’condrtrons and that the LEA obhgated the Decedent to return the property to him. In return, the. :
Decedent could allege asa defense that her oblrgat1on to return it to him was contrngent on havrng |
. a contract for sale of the property These would be breach of contract claims’ and defenses all
contrngent on a contract for sale of the property or contrngent on Decedent not deedrng the property

back to Respondent

There is no dlspute as to who owns the t1tle to the property At best isa drspute as to’
whether the Decedent had to deed the property back to M Tlms pursuant to the contractual

agreement between Decedent and Respondent as set forth in the LEA That isa cla1m that shouldA



have been raised with the Estate during the requiSitew.time period‘ and is now time;barred by § 62- :
3-803. As such Appellant is ent1tled to Summary Judgment and the Lower Court s rulmg denylng )

Appellant Summary Judgment should be reversed

IV. - THE LOWER COURT ERRED IN GRANTING SUMMARY JUDGMENT TO
' RESPONDENTS ON THEIR CLAIM OF A RESULTING TRUST WHERE
THE PROPERTY. WAS DEEDED TO DECEDENT BY EXPRESS WRITTEN
AGREEMENT BY RESPONDENT WITH A WARRANT OF TITLE, AND
OVER WHICH . DECEDENT ASSERTED -TITLE AND FOR WHICH
DECEDENT GAVE GOOD AND SUFFICIENT CONSIDERATION. |

The issue of whether a resulting tiust ‘existed was before the Lower Court on ‘Respondent

- M. .Tims"Motion for Summary Judgment. If this matter were being tried, M Tims would have-to :
prove .that he had a resulting trust by clear and \;convi’ncingevidence_. “lT]o establish an equitable
~ title or resulting trust against .o'ne : holdmg t'h:e(j 'legal title, the eyidence v‘must' be clear' and
. convmcmg ”? Feaster V. Kendall 80 SC 30, 61 S E 200 (1908) “Itis well settled that the ev1dence

_to establish a resultmg trust must be defimte clear unequ1v0cal and conv1ncmg » Moore V.
. l

McKelvey, 266 S. C 95, 98, 221°S. E 2d 780 781 (1976) quotmg Hodes v. Hodges, 243 S. C. 299,

306, 133 S.E.2d 816, 819 (1963) Desplte th[at he1ghtened standard the- Lower Court rejected
Appellant ] facts and 1nferences therefrom 1gnored theluncontradicted ev1dence submitted and
| d1sregarded the express language of the LEA "l“he facts and 1nferences therefrom taken in a l1ght- ‘
most favorable to Appellant do not establish a resultmg trust in favor of M Tims by clear and -

’ 'convmcmg ev1dence and Summary J udgment 1n Respondents favor was 1mproper and should be

-reversed.! |

! Appellant’s position is that S.C. Probate Code § 62-3-803, a nonclaim statute, bars Respondentsfs action against the
Estate and so there is no ability of the Lower Court to address the isstie of a resulting trust in the first place.

17



“Equity devised»the theory of resul‘ting ’trust to"effectuate'the intent of the parties in certain -

. -situations where one party pays for property, in whole or in part that for'a dlfferent reason is t1tled

in the name of another » Hayne Federal Credlt Umon V. Barlev 327 S. C 242 249 489 S.E. 2d :

472 (1997) McDowell V. South Carohna Dep’t of Soc1al Servs 296 S.C. 89 370 S E.2d 878 -

(Ct App. 1987) “The general rule is: that when real Estate 1s conveyed to one person and the“ ‘
consideration paid by another 1t is presumed that the party who pays the. purchase money 1ntended B

a benefit to himself, and accordlngly a resultmg trust is ralsed in hlS behalf » Lollis v. Loll1s 291

- S.C 525 _ ., 354 S.E.2d 559 561 (1987) c1t1ng Caulk v. Caulk 211 S. C 57, 43 S.E.2d 600

: (1947) Green V. Green 237S. C 424 117 S E 2d 583 (1961) The presumptlon however may

_~ not be in accord with the truth. It may be rebutted and the actual 1ntentlon shown by parol

ev1dence Larlsev v. Larlsey, 93 8S. C 450 77 S E. 129 (1913)

. The party attemptmg to establlsh a resultlng trust has a very hlgh burden of proof ‘See

.Glover v. Glover, 268 S.C. 433 437 234 S E 2d 488, 489 (1977) Its 1mposmon is specrﬁc tothe . - -

time of the transaction and it “is clear that a resultmg trust arlses 1f at all, only at the time of the

purchase of the land .- A See In Re Prmce 2011 WL 2747797 (c1t1ng Larlsev V. Lansev, 93 8. C '

4450, | 77 S E. 129. 130 (1913) In the present case a resultmg trust does not arise. because the |

" consrderatlon for the property transferrlng to the Decedent was pa1d for by the Decedent At the
A tlme Decedent acqulred tltle to Cloverdale she used her ownershlp to acqulre credit in the form of o

',the loan“from PSB If her ownershlp in the property d1d not have value, she could not have -

| - mortgaged the property in her name See generallv In re: Sanchez-Vlllalaba C/A No 10 29242- :

BKCAIJC, 2012 WL 627746, at 2 (Bankr S D. Fl Feb 24 2012) aff'd, Sanchez—Vlllalaba v.

. Heckert C/A No. 12 23199 CV 2013 WL 537496 (S D. Fla. Feb 12, 2013) (No resultmg trust in " ‘

v bankruptcy court where property used to secure credrt in the name of the t1tled owner) Thls actlon :
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along with Decedent’s representations to PSB c’o"upled with Respondent’s representations in the -

Deed and the closmg attorney s attestations show Decedent s 1ntent to have ownership and not

. _,hold the property in trust

Th'e facts and inferences,'therefrom_ in the present case, taken_ ina l.ight.rnost favo_rable to "
Appellant -do notigive rise to the need ‘to 'even consider a resulting trust. Respondentconveyed
.real estate to Decedent in exchange‘for Decedent paying off Respondent s debt There was a
mutual offer and an acceptance Decedent gave good valuable consrderatron in the form of paying .
off Respondent sdebt mexchange for the property Th1s was 'not a '51tuat10n where Respondent
) ‘paid a third party for the property and had it deeded by that third party to Decedent. It is not'a gift

'51tuat10n The LEA spe01ﬁcally spells out the exchange of c0n31derat10n

V. THE LOWER COURT ERRED IN FINDING THAT DECEDENT DID NOT -
PROVIDE ANY CONSIDERATION TO RESPONDENT AT THE TIME OF
TRANSFER WHEN DECEDENT. OBTAINED A NOTE AND MORTGAGE IN

HER NAME TO PAY OFF RESPONDENTS DEBT

As mentioned prev1ously the Lower Court erroneously found that the Note and Mortgage
bwere executed subsequent to the deed See Ct Order II p.9 (R p 0023) The Note and Mortgage .
.do have .a November 15, 2012 date However a rev1ew of the recordlng data found on the
“ Mortgage shows that the Mortgage was recorded 1mmediately after the Deed on November 14, -
.‘ _2012 The Deed dated November 14 2012 was recorded w1th the Beaufort County ROD in book
03190 page 2752 2753 on November 14 2012 at 4: 24 45 PM See Krane Afﬁdav1t Ex AR.p. |
- 0125). The Mortgage was recorded in the same. book 03190 and the 1mmed1ate1y succeeding ,

pages pages 2754-2762, the same date and time - November 14, 2012 at 4:24:45 PM not

" November 15, 2012. &, Ex. C (R. p. ‘0_136). It _would have been_rmpossrble‘to re'cord an unsigned - .

mortgage on November 14, 20 12 ‘Likewise, the Notealso had to have 'bee‘nz‘signed on November :
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14, 2012.because the Mortgage rec.Orded onthe same day as the Deed references‘l)romissory Note
No. 7712136 wh1ch is the Note the Decedent s1gned Id (R pp 0132 & 0137 para 3) The Lower
Court used thlS erroneous fmdlng to. rule that the Decedent d1d not give anythrng of value at the
time Respondent transferred the property to Decedent ARespondent would not have deeded the |
4 property to Decedent if Decedent d1d not pay off h1s ex1st1ng note and mortgage, and Decedent?
would not have pa1d off the Respondent ] note and mortgage unless Respondent put the’ property
in her name. Further she. could not have mortgaged the property unless she had full and complete |
ownershlp of the property Because the Lower Court is in error as to thls key factor that Decedent
did not pay anythlng for the property at the tme of transfer Summary Judgment for Respondent |
' should be reversed. | | - o o | | |
| Further there 1s no ev1dence that M T1ms pald for the property when it was transferred or :
after it was- transferred to‘the }Decedent .On November 14 2012, the date of the transfer of »

property, there was no consideration p"aid by Re’spondent M. Tims for the property. See Anderson v

v. Architectural Glass Constructlon Inc (In re Pﬁster) 749 F 3d 299 (4th C1r 2014) (ﬁndlng on
the date of purchase, there was no comm1tment of the clalmant to pay for the property) Whrle M "
Tlms makes allegatlons in hlS afﬁdavrt that he has pa1d all expenses and costs and solely operates |
the busmessllocated on the property»retalmng a beneﬁc1al 1nterest he offers no substa’ntnatmg
evidence to support those clalms whatsoever no- busmess llcense no- corporate or. busmess
documents no cancelled checks no bank statements no recelpts no state or federal tax retums
no property tax recerpts In short Respondent offers nothmg other than his bald unsupported’“ |
- allegatrons His statements are contradlcted by Decedent’s representatlon whlch Respondent:‘

initialed, that Decedent was an owner of the busmess located on the property in questlon ‘and by '

the cancelled checks for property expenses See Krane Afﬁdav1t Ex E&F (R pp 0148 0153- »"".
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0179). At :the yery,least_, the eyidence Appellant 'subm‘itte‘d raises a question of fact that would -
preclude Summary judgment. | K
Even if the ev1dence is that Respondent pa1d all'of the con51deratlon for the property, Wthh: '

Appellant demes Respondent is stlll not ent1t1ed to a resultlng trust because with the LEA the

parties had a written agreement as to who would have t1tle to the property The “1ntent” of the =

| partles is spelled out in the LEA

In Bowen V. Bowen 345 S C 243 547 S E. 2d 877 (Ct App. 2001) the husband contended

 that he had a resulting trust in his ex- w1fe s portron of real property held in both the1r names
because he fumlshed all the cons1derat10n-for the purchase and 'd1d not. mtend to make a glft to his

‘w1fe Id., 345 S. C at 249 547 S.E. 2d at The Court found that smce the partles had an
antenuptlal agreement to express thelr 1ntent regardrng r1ghts in property acqu1red by each durlng

| the marriage, there is no need toi employ ... the presumptlons assoc1ated with a resultlng trust and:
it was necessary to ‘examine the pla1n language of the agreement to g1ve effect to the 1ntent10n of :

the parties.” Id 345 S. C at 251 547 S E 2d at Because there was a.wr1tten agreement the

Bowen Court found that the partles had a clear understandlng as to their respectlve r1ghts to the

' ’property and a resultmg trust would not arise. Id 345 S C. at 250 547 S.E. 2d at . "The
antenuptlal agreement in Bowen held. that the property acqulred by a party dur1ng the mamage
remarned that party’s separate property, the property was the w1fe s property and the husband was
not able to claim a resultlng trust even though he pa1d the con51derat10n Slnce the LEA in the

| present case spells out that _Cloverdale w_111 be deeded tovDecedent and spells out when it mlght be
returned to l{espondent and under;\;vhat' c:ircum‘stances, there is no :need‘ to employ resulting trust

presumptions to determine the parties’ intent. .



‘The LEA states that the document contalns “the entire agreement of the Partles and all oral
, negot1at10ns [are] merged herewith.” See Krane Afﬁdav1t Exh1b1t A (emphasrs added) (R p.

'0127) “A merger clause expresses the 1ntentlon of the partles to treat the wr1t1ng asa complete"

1ntegrat10n of their agreement ” Wllson V Landstrom 281 8. C 260, 266 315 S.E.2d 130 134 .

: (Ct App 1984) see also 11 Samuel erhston & Rlchard A Lord A Treat1se on the Law of"

‘Contracts § 33 21 (4th ed. 1999) Black's Law D1ct10nary 880 (9th ed 2009) (deﬁmng an 1ntegrat1on‘ "
clause, also termed a merger clause as “[a] contractual provision statrng that the contract
represents the partles complete i’a‘nd ‘ﬁnal agreement .andrsup‘ersedes all mformalf;understandmgs B
and oral.agreements relating to the subject- rnatter oif the contract ”). w“The termsof a completely
1ntegrated agreement cannot be varled | or contradlcted by parol ‘evidence - of prior or
contemporaneous agreements not 1ncluded in. the wntlng ” Wllson 281 S.C.at 266 315 S E.2d

g'l \l" -

Cat134.

“The parol-evidence rule prevents the intr'oduction of extrinsic evidence of agreements-or
understandings contemporaneous 'with or prior to execution of a written instrument when the

' extrmsw ev1dence is to be used to contradlct Vary, or explam the wr1tten 1nstrument ” Dav1s V. KB

Home ofSouth Carollna Inc 394 S. C 116 127 713 S E 2d 799 805 (Ct App 201 1) afl‘d 1np -

and vacated in part on other grounds Davrs V. KB Home of South Carolma Op No. 2014 MO-

004 . C. 2014), quotmg Gllhland V. Elmwood Props 301 S: C 295 302 391 S. E2d 577 581

(1990) see also 11 Samuel erl1ston & Rlchard A Lord A Treatlse on the Law of Contracts §

33:1 (4th ed.1999) (explammg the parol evrdence rule “prohlblts theg“adm1ss1on of extrinsic
ev1dence of prior or contemporaneous oral agreements or pnor written agreements to explam the
_meaning of a contract when the part1es have reduced their agreement to an unamblguous 1ntegrated

writing”). The,parol ev1’dence rule | is partlcularly_apphcable where the wntt‘en instrument contalns ,

l‘:‘
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a merger or ,integratl(')n;clzause. Davis A7 KB Home of South Carollna Inc., 394 S.C. at 127 — 128,'
713 S.E2d at 805.
F urtherrnore,',wh.en the' writing on its face appears to express the whole agreement, p_arol -

evidence cannot be admitted to add another term to the agreetnent, even when the writing is silent -

as to the particular term sought to be establish_e'd..:l;d.at 128, 713 S.E.2d at 805; U.S. Leasing Cor_p; .

" v. Janicare, Inc., 294 S.C. 312, 318,364 's:E.éd'z'oz 205 (Ct. App. 1988)‘; see also Blackwell v.

Faucett, 117'S.C. 60 65, 108 S E 295, 296 (1921) (notlng if the writing on its face appears to =

express the whole agreement parol ev1dence cannot be admltted to add another term thereto).
“The court’s duty is to enforce_ the contract m_ade by the parties regardless of its w1$dom or folly, -
apparent unreasonableness, or the parties’ failure to guard their rights 'carefully ” Davisv. KB

Home of South Carohna Inc 394 S. C at 127 713 S E 2d at 805 gmotmg ElllS V. Tavlor 316 S. C

‘245 248, 449 S. E: 2d 487 488 (1994) “The- court 1s w1thout author1ty to consider parties’ secret

intentions ....” Davis v. KB Home of 'South Carohna Inc., 394 S.C.at 127, 713 S.E2d at 4805, -

" quoting Pee Dee StOres,"Inc.'v. Doyle, 381"S.C. 234, 241, 672 S.E.2d 799, 802 (Ct. App. 2009).

Even if the LEA w1th 1ts rnerger clause 1s not enough to estabhsh the partles 1ntent the
other documents and the representat1ons made therem taken ina l1ght most favorable to Appellant -
show or at the very least, 1nfer an 1ntent to have the Decedent have a Vested and marketable title
- in the property ‘There is the Deed by wh1ch Respondent conveyed Cloverdale to Decedent and 1n
~*'which Respondent M Tlms stated that he would “warrant and forever defend all and smgular the
o sa1d‘ prem1ses unto ‘the - sa1d : Grantee i ‘;agamst the Grantor' ... and against every person ‘

- whomsoever lawfully claim or to cla1m the same or any part thereof ” See Krane Afﬁdav1t Ex.

' A (emphasis added) (R. P. 0126)

Co3



Respondent M. Tlms by conveyrng title to Cloverdale wrth the warrant of t1tle represented
; that the Decedent had the rlght to enjoy the land and that her ownershrp was free from all _
encumbrances Wthh would iniclude a cla1m of a resultmg trust. Black’s Law Drctronary deﬁnes )
» Vwarr'anty deed” asa ‘[d']‘eed ln whlch' grantor‘ [Mf T 1ms]. wa.r_rants good;clear tltle'. ‘Conveying .
_ title witha warrant is “It]o stipulate by an express covenant that the titleof a élantee shall be good,
’ and hlS possessron undlsturbed ” Blacks Law D1ct10nary l421 (5th Ed 1979) “-lhe3 usual
covenants of title .. [1nclude] rlght to convey, freedom from encumbrances and defense of title as

to-all clalms » Black’s Law Drctlonary 1425 (5th Ed. 1979) “ A South Carollna general warranty

deed embraces all of the follow1ng ﬁve covenants usually 1nserted in fee 81mple conveyances by

_Engllsh conveyors (l) that the seller is serzed 1n fee ) that he has a right to convey, 3) that the
purchaser hlS he1rs and a551gns shall quletly enjoy the land; (4) that the land is. free from all
: encumbrances; and ‘(5) for further assu,rances,;The first and second covenants have the same effect

as thie third and'fourth c'ovenants.l” Mor'risv. Lain 176 5.C. 316 , 180 SE. 206 208 (1935)-

Martln V. Flovd 317 S.E.2d 133, 136 282 SC 47 (SC App 1984) M. Tlms has pubhcly

proclalmed that the Decedent had good clear t1t1e to the property and the rrght to convey it to |
others. In fact he i is obllgated under his warranty deed to defend it agamst S Trms and h1s own

cla1m that it the property is held ina resultlng trust

: Respondent transferred the property to the Decedent so that the Decedent could obtarn a
loan in her name to pay off the Respondent s debt See Krane Afﬁdavrt Ex. A R.p. 0127 para \ |

'4) This requlred that she have the ent1re equrtable 1nterest in the property The LEA shows that.

Respondent was’ aware that Decedent was obta1n1ng a loan in her name based on the representatlon S

that the property was t1tled in her name and her property. §eg Id. Respondent cannot now ‘
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leg1t1mately argue that he ‘was, misleadmg or defraudlng the Mortgagee PSB when he titled the

property in: Decedent s name

Lookmg at the LEA; the only provrsion for a return of the property to M. Tims is or was e
"‘[ulpon the acquisrtlon of the contract of sale of the premises, [the Decedent] agrees to deed the

| premises back to [Respondent M. Tlms] SO that there w1ll be no capital gams on the sale of the

E property as Son’s prlmary resrdence ? See Krane Afﬁdavxt Ex A (emphas1s added) (R. p..0127,

para 6) The property expressly was to only be deeded back upon the partles acqumng a contract

for the sale of the premises M. Tlms concedes thls in hlS Answer and Crossclaim See M. Tims”.

Answer and Crossclalm para 33 (R. p. 0076, para. 33).. M Tims’ re- acqulsltlon of the property f :

' . Wwas not automatic, but- contlngent on acqumng a contract for sale of the property And even if
-Respondent did recelve the property back upon‘ acqu1r1ng a contract to sell the property, it was |

' only so that it could be soldas re51dent1al property, and the parties would “avoid capital gams tax”. '
. ‘See Krane Affidavit, Ex A (R. . 0127 para 6). There was no intent to deed it back Respondent |

otherw1se or for an otherw1se unconditional return of the property

Without obtaining a contract to sell the property, M. Tims’ could niot, under the terms of
" the LEA, force the Decedent to deed the property back to h1m If Respondent had approached
| Decedent whrle she was ahve and demanded the property back Decedent had a complete defense
: '_m relylng on the LEA to refuse to deed the property back W1thout a pending contract for sale of
the property Further assummg solely for the sake of argument that M Tlms d1d acqulre a contract ‘
for sale while the Decedent was ahve or w1th1n the statutory penod set forth in S.C. Code § 62- 3-
803, 1f the Decedent refused to deed the property back per the terms of the LEA (also assummg

' that she was paid in full for her expenses etc.), M. Tlms remedy Would be for breach of the LEA
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. M Tlms contends that he conveyed legal t1tle to Cloverdale property to the Decedent for :
no con51derat1on However the facts and 1nferences therefrom taken ina l1ght most favorable tol Ar

Appellant show the Decedent pa1d off M Trms Note and Mortgage and executed a Note and' X o

Mortgage in her name to satlsfy the debt M Tlms owed on the property PSB extended Decedentv | 7‘ -

credit to Decedent based on, Respondent s and Decedent s assertatrons that Decedent owned the |

"l’ Lo

’ prope‘rty.

Takmg the facts and 1nferences arlsmg therefrom ina hght most favorable to the Appellant : :
there is no way that ‘a ‘court could plau31bly ﬁnd that a resultmg trust ex1sted by clear and £ f_ -

'convmcmg ev1dence Thus the c1rcu1t court order grant1ng summary Judgment to respondents onﬁ .

‘ the1r cla1m that there was d resultlng trust must be reversed

VL. THE LOWER COURT ERRED IN DENYING APPELLANT THE RIGHT TO -
A JURY TRIAL ON HER DEFENSES TO. RESPONDENT’S LEGAL CLAIMS | -

" OF BREACH OF FIDUCIARY DUTY

Pursuant to 6th Amendment of the Unlted States Const1tut10n and Art1cle I § 14 of the
South Carollna Constrtutlon the Appellant is entltled to a Jury tnal Appellant t1mely requested a -J e
{ Jury tr1al when she ﬁled her answer and crossclalms and counterclalms In response to those

'~crosscla1ms agamst M Trms Trms ﬁled counter crossclalms allegrng that Appellant breached her:'- -

| ) ﬁducrary dut1es to the Estate and to the other helrs See M Tlms Answer and Crosscla1ms para

{21 - 23 (R p- 0075 para 21 23) Appellant demed these cla1ms See Appellant s Reply (R p

‘»0079 para. 9- 11) SO e s

Respondent s allegatlon that Appellant has breached her ﬁduc1ary dutres is an act1on at law o

fand as such Appellant is entltled to a Jury tr1al on actlons at law The Court erred 1n focusmg

v i

| solely on the perm1sswe nature of Appellant s cla1ms rather than on the allegatlons agalnst her

e



As such, the Lower Court’s grant of Summary Judgment to Respondent on Appellant’s request for
a jury trial should be reversed and Appellant allowed a jury trial as to the breach of fiduciary duty

claims.

CONCLUSION

Based upon the aforementioned arguments, the Lower Court’s denial of Summary
Judgment to Appellant should be reversed and Summary Judgment granted to the Appellant and
the lower Court’s Summary Judgment against Appellant on Respondent’s Motions should be

reversed.
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