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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

Did the circuit court err in failing to suppress evidence as fruit of the poisonous tree
stemming from the illegal search of Dr. Little’s vehicle parked in the driveway within the
curtilage of his home?

Did the circuit court err in denying Dr. Little’s motion‘for a mistrial when the solicitor

mentioned a ring during her closing argument that the court suppressed prior to trial?

Did the circuit-court err in qualifying the State’s witness as an expert in footwear ‘
impressions and admitting her prejudicial and unreliable testimony purporting to link the®

tread design of Dr. Little’s shoes to one found at the crime scene?
' |
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RESPONDENT’S COUNTERSTATEMENT OF ISSUES ON APPEAL

I.  Whether there was any evidence for the circuit court to find the initial search of

appellant’s vehicle was reasonable and justified by exigent circumstances.

II. - Whether the circuit court abused its discretion in denying appellant’s motion fora

mistrial.

. Whether the circuit court abused its discretion in admitting expertAtestimony on footwear

examination.



AN

- STATEMENT OF THE CASE

In May 2"016, a Charleston County Grand Jury indicted appellant, Dr. General T. Little,

for the murder of Barbara Little. (R. 1255-1256). The solicitor called the case for trial on
é‘v

February 12, 2018, before the Honorable, Thomas L. Hughston, Jr. After hearing several pre-trial
motior;s, the court cohtinued the case until March 19, 2018. (R. 268, 1. 6-8).. AS§\istant So}icitors
Jessica Baldwin and Whit Sowards represented the State of South Caroliha. (R. 308). Appellant.
was represented by attorneys Mason West, Ryan Schwartz, and Aime}:e Zmroczek. (R. 308). |
After a week-long trial, the jury convicted appellant for murder. (R. 1243, 1. 17). Judge
Hughston sentenced appellant to thirty years imprisonment. (R. 1252, 1. 3). Appellanf filed this

N

timely appeal on March 27, 201 8.



STATEMENT OF FACTS -

The Investigation of Barbara Little’s M. urder

Barbara Little was appellant’s ex-wife. She lived in Charleston with a grown daughter,
Kim, whom \she shared with appellant. '»(R. 442, 1. 2-118). On September 22, 2015, app/)ellant
called Kim at 8:00 p.m. to see if she woﬁld meet him for dinner at The International House of
Pancakes (IHOP) at 9:15 p.m. (R. 447,1. 14-15; 673, 1. 10). Kimv agreed and left thé house at
approximately 8:36 pm. (R.447,1. 25). As Kim Walked out, Barbara locked the front glass®
door'behind her. (R. 448, 1. 10-11). |

When Kim arrived at IHOP, she sat down and waited on appellant. (R.'449; 1. 4-5).
After waiting for some time, she called appellant, but he did not answer. (R. 449, 1. '20-22). Kim
called several more times, but appellant never answered his phone. (R. 449, 1. 20-22). Wifh no .
responsé from her father, Kim called Her mother, but she did not answer either. (R. 449, 1. 6-7,
23-25). As cldsing time approached the IHOP, Kim placed a to-go order. (R. 451, 1.’\9-\1 2). Her
receipt indicates she paid for the meal at 9:43 p.m. (R. 1309). After paying, Kim texted
appellant that IHOP was closing at 10:00-p.m. (R. 452, 1. 5;6). Appellant finally called Kim

back ‘and told her to meet him at a Waffle House instead. (R. 452, 1. 8-12). Kim was confused
!

why appellant wanted to go to Waffle House since she had already gottén him a to-go order, but

~

?

she agreed to meet him there anyway. (R. 452, 1. 20-25).

Kim then called her uncle, A.J. McConnell, and asked him to check on Barbara. A.J.
lived a quarter of a mile from Barbara.and Kim. (R. 340, 1. 12;1 3).« While speaking with Kim on
his cell phone, A.J. wént to the house and fang the front doorbell. (R. 342, 1. 24-25)., He did not-
try to open the front glass door becauéé Barbara always kept it locked. (R. 343, 1. 1-2). Wheﬁ he

heard no response, A.J. checked a bedroom window, checked the garage, and checked the back



( ' ,
porch, but he could not find Barbara. (R. 343, 1. 3-13). ‘He returned to the front glass door and,

surprisingly, was able to pull it open. (R. 343, 1. 16-17). As he opened the glass door, A.J. felt
something was wrong. (R. 343, 1. 17-18). He looked down an(;l'saw a pink towei lying between
the glass door and the main door. (R. 343, 1. 20-21).

When he opened the main door, A.J. s\aw blood _everywheré. (R. 343, 1. 25). He followed
a blood trail down the hall to the bathroom where he found Barbara’s dead body. (R. 344, 1. 1-
;5). A.J. immediately hung up the phone with Kim and called 911. (R. 344, 1. 5-6). Kim called

‘

appellant to tell him she coul‘d.not meet him at Waffle House because something was wrong with
her mother. In response,/appellant stated, “oi(ay.” (R. 45/3, L. 11). |

Deputy Matthéw Colbrun was dispatched to the scene around 10:00 p.m. (R. 542, 1. 21).
When he opehed the front dobr, he imrﬁediately saw a pool of blood on the ﬂqor and blobd on
the walls. (R. 49, 1.’23-25; 51 1, 1. 14-15). There were also some towels and a blanket on the:
floor as if someone had tried to clean up the bloody mess. (R. 511, 1. 23-25; 1307). As Deputy

. . -
Colbrun walked through the house, he saw blood in the hallway, blood in the living room, and

blood smears on the wall leading tii) the back. (R. 512, 1.J2-7). He found\Barbara’s dead body on
the béthroom floor. (R.512,1. 13-14). Pier head lay in a pool of blood, she was nude from the"
waist down, and one leg was propped on the edge of the bathroom tub. (R. 512, 1. 17-19; 533, I.
17-23; 1310; 13 1’1).. Deputy Colbrun secured the scene for detectives. (R. 514, 1. 2-4).

The lead detective arrived on scene around 10:30 p.m. (R. 661, 1. 19). When he got
there, he learned that appellant had already been contacted and had agreed to come to the scene.
(R. 89, 16-18; 662, 1. 1-4). The detectives found no evidence of a forced entry into the home, but

) ) ‘

the scene inside the house appeared “very chaotic.” (R. 662, 1. 8-16). By 11:20 p.m., appellant

still had not come to the scene, even though he only lived five minutes away. (R. 89, 1. 18-24;



J

542, 1. 22). As such, detectives asked Deputy Colbrun to go to appellaﬁt’s house to make contact
with h1m (R. 89, 1. 21-24; 542 1. ‘21-22; 663, 1. 1-3).
| When Deputy Colbrun drove past appellant’s héuée, he néticed that the front passenger |
window of appeﬂant’s Toyota Sequoia wa‘é rolled down. (R. 51, 1. 11-12). The vehicle was also -
parked partially in the driveway, and partially in the mulch adjoining appellant’s home. (R. 51, 1.
15-16; 1311). Delputy Colbrun thought this was strange because there was plenty of room to
park completely in the driveway. (R. 51, 1. 23-24; 516, 1. 16-17). |

\ Deputy Colbrun pulled past appellant’s house and parked his patrol vehicle. (R. 53, 1. 9-
10). He walked up ‘appe_llant’s driveway to the rear driver’s side of the Toyota Sequoia. (R. 53,
1. 20; 54, 1. 1--17; 72, 1. 19-23). Deputy Colbrun looked inside thé_: rear and front driver’s side
windowsAof the Toyota Sequoia before approaching other vehicles in f’}le driveway. (R. 54, 1. 14-
17; 72; 1. 19-23). One of those vehicles was parked directly in front of the Toyota Sequoia. (R.
54,1. 14-17; 1265). After he cleared that vehicle, he walked back towards -the front of the Toyota
Sequoia. (R. 54,1.14-17; 72, 1. 19-23). As he walked by the passenger side, he looked throughl
the front passenger window, which was rolled down. Inside he saw a dark stain on the center
console that appeared to .be blood. (R. 54,1. 1-6). He also saw a burgundy towel on the
ﬁassenger seat similar to the ones he saw at the crime scene. (R. 54, 1.. 1-9).

Deputy Colbrun later testified that he looked in the windows of the Toyota Sequoia for

officer safety to ensure no one was inside. (R.-51, 1. 1-2). He did not operl a door, or even touch
the car. (R. 53, 1. 21-24). Wheh he looked inside the front péssenger window, he was

\épproximately one foot away. (R. 81, 1. 8). Deputy"Cblbrun had been on the property between
I / .

ninety seconds and two minutes when he observed the stain and towel. (R. 72, 1. 5-6).



As Deputy Colbrun was looking insitie the window of the Toyota Sequoia, appellant
came out of the front door of his house. (R. 517, 1. 6-7). The two men met on the front porch,
and appellant told Deputy Colbrun that he knew he was there in regards to Barbara’s murder.
(R.85,1.3;517,1. 15-16). Appellant agreed to speak with detectives at the Sheriff’s
Department, and Deputy Colbrun drove him there in his patrolgvehicle.. (R. 518, 1. 3-14).
Deputy Colbrun later informed detectives about the apparent blood stain and tot)vel. in appellant’s -
Toyota SequoiaT (R. 83, 1. 13-14; 518, 1. 14-23).

.Duting appellant%s interview at the Sheriff’ s Department, he came across as smug and
arrogant. (R. 1083, 1. 15 -22). Towards the end of the interview; a detective collected appellant’s
clothing in order to preserve arty evidentiary value it might have. (R. 220, 1.4-7). The detective
found a wedding ring inside the back pocket of appellant’s pants. (R. 203, 1. 11). Analy51s at
SLED later revealed the presence of human blood on the ring, although there was not enough
DNA on it to develop a proﬁle. (R. 203, 1. 11-15). Also found in appellant’s clothes was a Wali
Mart receipt from earlier that evening for the purcHase of rubbing alcohol and a burgundy towel.
(R. 203, 1. 5-8). Law enforcement did not arrest ai)pellant that night. Instead, a detective drove
him back to his house after the interview. (R. 645, 1. 21-22).

While appellant was being interviewed that night, law enforcement executed search
warrants on appellant’s home an\d Toyota Sequoia. Insicte the foyer of the home,l ofﬁcers found a
Wal-Mart bag containing a pair of men’s shoes. (R. 580, 1. 17-19). Testing at SLED later
revealed that Barbara Little’s blood was on one of the shoes. (R. 989 1.18-19; 994, 1. 13-14).

. The victim’s blood was also found on the driver’s door and passenger seat of appellant’s Toyota
~

Sequoia. (R. 989, 1. 15-21; 994 1. 13-14). Detectives noticed that the compartment containing

the tire iron and tire jack was empty. (R. 670, . 12-14).

!



' . N
In appellant’s bedroom, officers smelled bleach or cleaning solution, which they felt was

unusuél because the bathroom did not appear to be recently cleaned. (R. 665, 1. 1§-25; 790, 1. 4-
5). The shower also appeared moist. (R. 796, 1. 15). On appellant’s bedroom dresser, officers
found a Rule to Show Cause in Family Court for failure to pay alimony to Barbara Little. (R.
580, 1. 16-17). Appellant owed Barbara Little $68,115, with $17,750 past due from the most
recent family court order. (R. 503, 1. 18-21). Apbellant had been served with the Rule to Show

' Cause catlier in the day. (R. 583, 1. 19-21).

| The FBI also analyied appellar:t’s cell phone records. According to geolocational dafa,
on the day of Barbara’s murder, appellans’ s cell phone was in Beaufort near his employm_ent at
the Naval Hospital from 8:00 a.m. to 5:24 p.m. (R. 380, 1. 5-14). At 5:48 p.m., appellant left
Beaufort and arrived at his residence in Charleston at 7:13 p.m. (R.380, 1. 17-2}). From 7:37 to
10:28 p.m., appellant’s phone was conngctiﬁg to two towers that encompassed the area around
both the crime scene Iand appellant’s house. (R. 381, 1. 1-7). Significantly, between 9:19 p.m. to.
9:45 p.m., appell_a/nt received ten incoming calls, all of which went unanswered. (R. 382, 1. 24;
383, 1. 1) ' |

Surveillance footage from a gaé station captured appellant pulling up in his Toyota

Sequoia at 10:3/5 p.m. (R.679,1. 3). Asnoted above; by that time appellant had already géld
detectives'that he was going to come dowﬁ to the crime scene. (R. 661, 1. l/’9-20; 662, 1. 1-4),
The surveillance reveals appellant entered the storé, hailed an employee, and removed some type
of white envelope from his pocket. (R. 680, 1.:10-15). The employee shakes her head and

" appellant leaves. (R. 680; 1.‘ 18-25). He did not pump any gas. (R. 680, 1. 25).

| LaW enforcement aliso searched appellant’s cell phone, revealing several deleted text

messages that he réceived earlier on the day of the murder. Although the texts had been deleted
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from appellant’s phone, law enfhrcement could recover them because they had not yet been
overwritten. (R, 908, 1. 18). Several minutes after being serhed with the Family Court Rule to
Show Cause, appellant’s new wife, Carla Washington, sent him following text: “I’m not giving
her a nickel if she sues your estate.” (R. 504, 1. 20-2 1 720,- 1.. 3-4). Minutes later she texted “the
only asset you have clohe to that amount is your mom’s house.” (R. 720, 4-5). She. further
stated, “I’m not giving her a nickel of the life insuh'ance. She will never come before'my kids.
She’s trying to give you a heart attack.” (R. 720, 1. 7-9).

In fact, law enforcement’s.investigation of aphellant’s hnances confirmed he was heavily
in debt. Although he earned around $200,000 a year as a physician with the Veteran’s
Adminisltration, money left his bank account as soon it was deposited. (R. 430, 1. 11-13; 646, 1.
5-6). Appellant’s tax liehs were approximately $300,000, and he had seventy-one different debts
that were over nir;éty \aays ﬁast due. ,(R' 647,( 1. 7-16). Even appellant’s Toyota Sequoia was
s.ubject to a title loan through Title Max. (R. 647, 1. 19-21).

 The day after Barbara’s mufder, appellant called his son Slhris in an effort to reach Kim.
(R. 433, 1. 1;-15). The two had not spoken since Barbara’s murder. Appellant explained to
Chris that “the cops think I did this to your mother. I need to talk to Kim to see what timeline
she gave them.” (R. 433, 1. %2-24). Chris was shohked because appellant gave no condolences
and expressed no emotion whats_oevér. (R. 433, 1. 24; 464, 1. 3). Shortly thereafter, appgllant
called A.J. and asked him when he found Barbara’s body. (R. 347, 1. 1).
Additionally, a search of appellant’s computer revealed a web browsing history that

included internet searches for “forensic science blood detection,” “forensic tests for blood,” v

“false positives for blood,” and “tests for the presence of blood.” (R: 906, 1. 1-8). The browsing



history occurred on the day following Barbara’s murder. (R. 906, 1. 7-8). Law enfo.rcerﬁent'
: ultimateiy arrested appellant on October 14, 2015. (R. 213, 1. 24).
Appellant’s Trial
Prior to trial, appellant moved to suppress the evidence seizedpursuant to the search
warrants on his home and Toyota Sequoia. Spéciﬁ;:ally, he argued that the evidenée waé the_ ’

.

v \ . ' .
fruit of an illegal search: Deputy Colbrun’s looking inside the Toyota Sequoia prior to making

\

contact with appellant. (R. 149-154). The State argued that Depuiy Colbrun’s actions were

- reasonable both as a welfare check on appellant and for officer safety, ci_ﬁng State v. Herring, as

favorable precedent. (R. 155, 1. 14-25). The circuit court held that given the circumstances,
Deputy Colbrun’s actions were reasonable under both the United States and South Carolina
Constitﬁtions. (R. 159, 1. 24-25; 60, 1. 1). Furthermore, the court stated “as a footnote,” the
manner in which the car was parked with the window down was unusual. (R. 162, 1. 1-3).
Appellant also mO\;ed to suppress the statements he gave during his interv\i_ew and the
evidence found in his‘ clofhes. As discussed above, near the end of the interview, detectives
collepted his clothes and found a wedd\ing ring and W\al-Mart receipt for rubbing alcohol and a
burgundy towel. Analysis at SLED revealed the presence of human blood on the ring, although

!

there was not enoughv to develop a DNA p;roﬁle. (R. 203, 11-15). Thé circuit court held the
interview was admissible as a non-custodia/l interrogation that did not require Miranda warnings.
(R. 215, 1. 23-25; 216, 1. 1_-6.). However, the cilrcuit court suppressed the ring and receipt because
they were not collected incident to arrest or with appellant’s consent. (R.232,1. 15-22; 235, 1.
18-25).

During its case-in-chief, the State called fifteen witnesses. Near the end of the trial, the ~

State offered expert testimony in footwear examination from SLED Agent Dawn Claycomb: (R.

10



946, 1. 24-25; 947, 1. 1-6). Before the agent testified to the jury, the State proffered testimony
regarding her qualifications and the reliability of the field of footwear examination. (R. 946-

- 955). The court also permitted voir dire in the jury’s presence prior to quali\fying her as an
expert. (R. 961-963). After h/earing arguments, the court overruled appellant’s objections to her
qualifications and the‘ reli,abfility of the subject matter. (R. 955, 1. 11-13). Agent Claycomb
testified that she compared a photograph of a bloody shoe print taken at the crime scene with \
inked impressions taken from the shoes found in appellant’s house. (R. 96§, 1. 1-22). She found
the two had corresponding tread designs, but could not match them because the photograp£1 of
the bloody shoe print had not been taken at precisely ninety degrees. (R. 975,\ 1. 12-25; 976, 1. 1-

" 15).

'As‘its final witness, the State challgd Dr. Ellen Reimer, fhe forensic pathologist who

- performed Barbara Littlé’s autopsy. (R. 1013, 1. 6). According to Dr. Reimer,-Barbara Little

dieci from blunt force trauma to her head. (R. 1013, 1.'8). Dr. Reimer had never seen blunt force

" trauma of such rﬁagnitud_e in'her career, which includes over 4,000 autopsies. (R. 1012, 1. 10;
1014,1. 1 1-12\). Barbara sustained multiple blunt force strikes to ‘her head causing complex

‘lacerations. (R. 1017, 1.. 10-15; 1018, 1. 3-4; 1620, I. 1-15). The impacts to Barbara’s head were

so powerful that they caused a build-up of gaseous pressure underneath her cranium that

ultimately tore through her scalp. (R. 1014,‘ L. 7;9). - Barbara also sustained injuries to her hands,

consistent with her taking a defensi;/e posturre during the a_ttack. (R. 1016, 1. 10-11; 1021, 1. 12-

13). The force was so brutal that it actually ripped off a piece of Barbara’s index finger. (R.

1016, 1.25;1017,1. 1). Dr. ,Reimer fﬁrther explained that she performs a sexual assault

examination in every female autopsy. (R. 1 033, 1. 22-25). In this case, she took oral, vaginal,

~ and rectal swabs, and found no evidence of any sexual trauma. (R. 1034, 1. 4-5).
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In closing, appellant argued that the State had not proven its case beyond a reasonable
doubt. (R. 1184, 1.21-22). Although he acknowledged that the ;/ictim’s blood on his shoes and
| in his car was “the elephant in the)room,” appellant argued the State had not shown how the
blood got there. (R. 1183,.1. 4-9){ Specifically, appellant highlighted Kim’s testimony that an
unknown car pulled in to the driveway af Barbara’s house, turned around, and drove away. (R.
1206, 1. 16-19). Appellant also noted that when Kira arrived at the scene, she asked detectives to
let her in the hou;e because she knew who killed her mom. (R. 1204, 1. 15-16). Appellant
suggested in closing argument that Kim’s violent ex-husband, who lives in T.exas, could have
come to the house looking for Kim and mu.rdered Barbara inatead. (R. 1205, 1. 10-15; 1206, 1. 9-
19). Appellant argued\th’at he\could have come to the house after the murder, found Barbara’s
dead bod’y, and paniéked. (R, 1212, 1. 13-25; 1213,'1. 1-12).

The jury found appellant guilty of murder, and the circuit court sentenced him to thirty

years in prison. (R. 1243 1-17; 1252, 1. 3)."
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STANDARD OF REVIEW

Fourth Amendment Search and Seizure
On appeals from a motion to suppre?ss on Fourth Amendrﬁent grounds, appellate courts
- review questior;s of law de novo. State V. Bésh, 419 S.C. 263,268, 797 S.E.2d 721, 723-24
(2017). However, with respect to ;1 circuit court’s findings o.f‘facts, appellaté courts, “must |

affirm ‘if there is any evidence to support it,” and ‘may reverse only for clear error.”” Id. The

“clear error” standard means that an appellate court will not reverse a trial eourt's finding of fact

simply because it would have decided the case differently. State v. Pichardo, 367 S.C. 84, 96,
623 S.E.2d 840, 846 (Ct. App. 2005).
Denial of a Mistrial

* “The decision to grant or deny a mistrial is within the sound discretion of the trial judge.”

Stafe v. Stanley, 365 S.C. 24, 33, 615 S.E.2d 455, 460 (Ct. App. 2005). Declaring a mistrial “is
an extreme measure which should be taken only where an incident is so-grievous that prejudicial

éffect can bg removed in no other way.” Earley v; State, 418 S.E. 255, 267, 792 S.E.2d 226,233

(2016). The cjrcuit court’s “decision will not be overturned on-appeal absent an abuse of

discretion amounting to an error of law.” Stanley, 365 S.C. at 33, 615 S.E.2d at 460.

i

Admission of Expert Testimony

“A trial court’s decision to admit or exclude expert testimony will not be reversed absent

i}

- a prejudicial abuse of discretion.” State v. White, 382 S.C. 265, 269, 676 S.E.2d 684, 686

-
/

(2009).
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ARGUMENT
L. The Circuit Court Properly Denied Appellant’s Motion to Suppress Evidence
Seized in Appellant’s Car Because Exigent Circumstances Justified the Officer
Approaching the Car to Look Through Its Windows.
The Fourth Amendment protects “[t]he right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.” U.S. Const. amend. IV.

The South Carolina constitution additionally prohibits “unreasonable invasions of privacy.” S.C.

Const. art I, § 10."! Pursuant to these dual constitutional provisions, warrantless searches and

seizures inside a home are presumptively unreasonable. E.g. Kentucky v. King, 563 U.S. 452,

459 (2011); State v. Robinson, 410 S.C. 519, 526, 765 S.E.2d 564, 568 (2014). This protection

also extends to the curtilage of the home. Florida v. Jardines, 569 U.S. 1, 6 (2013); State v.

Bash, 419 S.C. 263, 268, 797 S.E.2d 721, 723 (2017). As the United States Supreme Court
_recently explained, “[w]hen a law enforcement officer pH&/s‘ically intrudes on the curtilage\to
gather evidence, a search within the meaning of the Fourth Amendment has occurred.” Collins

v. Virginia, 138 S.Ct. 1663, 1670 (2018).
v .

. \

~ - But one recognized exception to the warrant requirement is the exigent circumstances

doctrine. E.g. State v. Brown, 289 S.C. 581, 587, 347 S.E.2d 882, 886 (1986); See alﬁ Collins,

\

138 S.Ct. at 1675 (“We leave for resolution on remand whether [the officer’s] warrantless

intrusion on the curtilage of Collins’ house may have been reasonable on a different basis, such

as the exigent circumstances exception to the warrant requirement.”). Exigent circumstances

! Although in some limited situations the South Carolina constitution prohibits searches and
seizures that would not otherwise violate the Fourth Amendment, see e.g. State v. Counts, 413
S.C. 153, 776 S.E.2d 59 (2015), there appears to be no precedent recognizing enhanced state
constitutional protection in a factual scenario similar to the case at bar. In fact, in State v.
Weaver, 374 S.C. 313, 649 S.E.2d 479 (2007), the South Carolina Supreme Court rejected a-
claim that the state constitution created an additional layer of protection in a case involving a
warrantless search of a car parked in the back yard of a private residence.
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~ occur when there is “a compelling need for ofﬁ01al actlon and no time to secure a warrant.”

State v. Abdullah, 357 S. C. 344,351,592 S.EE.2d 344 348 (Ct App 2004). For example

exigent circumstances arise “where there isa r1sk of danger to police or others inside or outside a

dwelling.” Id. (citing Minnesota v. Olson, 495 U.S. 91, 100 (1990)). A warrantless search based

on exigent circumstan;:es must be “limited in scope and duration in accorgiance with the exigent
circumstances which required its presence.” Robinson, 410 S.é. at 530, 765‘ S.E.2d at 570.

\Thé circuit court correctly found that Deputy Colburn acted reasonably given not only the
exigencies he faced on the night of the m.urder, but also the limited scope of the search. When
Deputy Colbrun first arrived at the murder scene, he immediately saw a large pool of blood on
the‘ﬂoor and blood on the walls. (R. 49\_, L 23-2_5;‘ 511, 1. 14-15). In the foyer, there were towels

A

and a blanket soaked in blood, apparently from an apparent attempt to clean up. (R. 511, 1. 23-

4

25; 1307). There was blood in Jt_he hallway, blood in the living room, and blood on the walls
leading to the back of the residence. (R. 512, 1. 2-7). In the bathroom, Deputy Colbrun saw the B
victim;s dead body. Her head lay in.a pool of blood, she wasvnude from theA waist down, and one
leg was propped‘on the edge ofthe'bathroom. tub. (R. 512, 1.( 17-19; 533,1. 17-23; 1310; 1311).
Detectives quickly made contact with efppellant, and he égreed to come to the scene. (R. 89, 1.
16-18; 543, 1. 10-11; 662, 1. 1-4). After waiting al.most an ' hour, detectives sent Deputy Colbrun
;o appellant’s house to look for him. (R. 89, 1. 16-24; 542, 1. 21-22; 543, 1. 1-11; 663, 1. 1-3).
Furtherm@re, the scene at Appellant’s house only enhanced Deputy Colbrun’s legitimate
safety concerns. As he drove by the house, Deputy Colbrunvobserved appellant’sycaf parked
partially in the driveway and partially in the mulch area adjoining the hé)ﬁse. (R.51,1. 15-16;

. 1265). The car’s position was strange because there was plenty of room to park complétely

within the driveway. (R. 51, 1. 23-24; 53,1. 17-18; 516, L. 16-17). Additionally, it was past
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. window rolled down. (R. 1264-1265).

11:00 p.m., and the front passenger window was rolled down.? (R. 51, 1. 11-12). At this point,
Deputy Colbrun was justified in approaching the front door for the dual purposes of conducting a

welfare check and asking appellant if he would be willing to speak with detectives about his ex-,

wife’s murder. See State v. Counts, 413 S.C. 153_, 174 n.7,776 S.E. 2d 59, 71 n.7 (2015)(noting
the distinction between the “knock and talk” investigative technique énd a “welfare check.”).

Given these circﬁmstances, it was\reasonable for Deputy Colbrun to look inside the car’s )
wi\ndows before approaching the front doé)r_. The sheer amount of violence he observed at the
murder scene; appéllant’s unexplained absence after agreeing to meet law enforcement at the
séene, and the strange-scene at appellant’é house; made it reasonable for Deputy Colbrun to
believe there was a risk of danger to police br others. Simply put, someone could have been
- inside tﬁe car either inj u;ed, dead, or waiting to ambush the police. It would be unreasonable to
present law enforcement with the dilemma of either obtaining a search warrant to look inside the
window or igporing a potential threat. “

The search was also 'narrowly tailored for Deputy Colbrun’s safety. He did not open a

door or even vtouch the car. (R. 53, 1. 21-24). Ih‘fact, Deputyv Colbrun ;tood approximately one .
Eth away as he looked inside the front paésenger wind(;w. (R. 81, 1. 8). The entire episode—
from initially walking on to the property té meeting apbellant on the porch—Tlasted between
ninety‘seconds and two minutes. (R. 72, . 5-6). Furthermore, one can infer reasonableness from

law enforcement’s subse'quent decision to obtain a search warrant for the car. E.g. Statev.

johnson, 410 S8.C. 10, 20, 763 S.E.2d 36, 42 (Ct. App. 2014)(noting “the reasonableness of the

2 Appellant argues.that Deputy Colbrun’s testimony that he saw the window rolled down from
the street “does-not pass the smell test.” (App. Brief 19). The State disagrees. The pictures
reveal enough distance between the house and the car for someone on the street to see the

V2
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\
. deputies’ conduct can be inferred from their decision to obtain a search warrant before fully

searching the room.”); State v. Abdullah, 357 S.C. 344, 351 n. 3, 592 S.E. 2d 344, 348 n.3 (Ct.

App. 2004)(“The reasonableness of thé bfﬁcers_’ conduct may be further gleaned from the
decision to secure a warrant to seize the contraband once the protective sweep was concluded
and exigent circumstances unquestionably ceased to exist.”). |

Appellart argues that exigent circumstances did not exist because the rolled down
window and position of the car in the driveway would not give Deputy Colbrun a good faith
belief he or anyone eise was in danger. (App. Brief 24). Bu/t this argument ignores the context
in which Deputy Colbrun was responding:‘ a brutal, fresh‘homicide investigdtion in which
appellant had failed to show for an agreed meeting with detectives. Deputy {Colbrun was
walking in to the unknown when he appfoached Appellant’s house. One individual had already
been brutally murdered, so the potential danger to th; police and others was not some abstract
idea. Althouéh appellant claims that there-was no reason to believe anyone was hidiné in the car
(App. Brief 24), the officer on the ground assuming that risk disagreed, notiﬁg “honestly sir, you
do not know.” (R. 550, 1. 13). Law enforcement officers never know the danger around the next -
corner, and on this particular night, thosé dangers were even more real. Deputy Colbrun had just
seen them. : ‘ )

As such, Deputy Colbrun’s-actions mirror those taken by law enforcement in State v.
Herring, 387 S.C. 201, 692 S.E.I\Zd 490 (S.C. 2009). In mg, the defendant shot and killed the
manager of a night club around midnight Ibefor_evﬂeeing in a black SUV. After police obtained
the license plate number from witnesses, an officer went to the defendant’s house shortly after

2:00 a.m. The officer observed a light on in the garage and peeked inside the garage window to

see if the defendant was there. The officer did not see anyone, but confirmed that the black SUV
1 . .
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was inside the garage. The defendanf subsequently claimed the officer’s look inside the garage
window constituted an illegal search.
Our Supreme Court disagreed; r;oting that “an action is ‘reasonable’ under the Fourth
A(mendment, regardless of fﬁe individual officer’s s\tate of mind, ‘as long as the circumstances,
\

viewed objectively, justify [the] action.”” & at 210, 692 S.E.2d at 494 (quoting Scott v. United

States, 436 U.S. ll28, 138 (1978). The court found that it “was objectively reasonable for [the
officer] to take precauﬁons to protect his (;wn safety, and the safety of the officers around him,
| by looking into the garage to see if the suspect was there.” Id. at 211, 692 S.E.2d at 495. The
court also noted that the officer’s “minimal intrusion” was reasonable in light of the exigent |
circumstances he faced. /

_ There are several key similarities between He;rring and this case. First, both invoived
fresh homicide investigations with rapidly developing situations. In Herring, the policé arrived |
at the defendant’s house within two hours\ of th¢ initial shooting, whereas in this case ;the police
arrived at Appellant’s house approximately an hour and twenty minutes after first being
dispatched to the murder scene. tR. 65, 1. 21-22; 542, 1. 21-24). Second, both cases involved
malicious levels of violence. Herring involved a shooting death in a parking lot, and this‘case
involved a gruesome crime écene with a half-naked victim and a home covered in blood. Third,
both involved the narrowly tailored action of lookiné inside a window located on the curtilage of
the home.

Fourth, law. enfo\rcement in both cases had an obligation to approach a home with little
tim¢ to act. In Herring, the police were trying to locate a suspect of a murder committed in
public. In this case, law enforcement had two reasons to locate appellant: to ‘\intervi~ew him and

to conduct a welfare check. After waiting nearly an hour for appellant to arrive at the crime



\ \
scene as he had agreed, law enforcement needed to ensure he was safe. Appellant lived only five
minutes away. (R. 89, . 23-24). Law enforcement could reasonably suspect his\absence meant\
he was intentionally avoiding law enforcement or something had happened to him.

Appellant believes Herring is inapplicable because the defendant in that case was A
consid_ered a“‘suspect” that was “armed and dangerous.” In contrast, Deputy Colbrun testified
that he did not consider appellant a “suspect” and had no reason to believe he was “armed and
dangerous.” (App. Brief 25-26). Thin argument is misplaced. Deputy Colbrun’s subjéctive (o
understanding of appellant’s status in the investigation—whatever that would even mean—is not
the relevant inquiry. The relevant inquiry is the c;bjective reason\ableness of his actions in light
of the dangers posed. Here, it would be reasnnablé for Deputy Colbrun to understand that: (1)
someone was acting with:rnalice that night, and (2) approaching appellant’s house carried a real
risk of coming facé to face with that person. Regafdless of whether lseputy Colbrun believed
appellant was a suspect, he was entering a dangerous situation.

Appellant also argues that even if exigen"t circumstanceé existed when Deputy Colbrun
first approached the Toyota Sequoia, those exigent circumstances ended after he cleared the
other two cars and began walking back toward the front of Toyota Seqouia. At that point,

appellant claims, Deputy Colbrun could rule out the presence of anyone in that car. However,

the circuit court received plenty of evidence to rule otherwise. See State v. Wright, 391 S.C.

436, 442,763 S.E.2d 324, 326 (2011)(“When reviewing a Fourth Amendment search and seizure
case, an appellate court must affirm if there is any evidenée to support the ruling.”). Deputy |
Colbrun testified that he was unable to see the passenger side floorboard area whnn he initially
passed by the ¢ar. (R. 554, 1. 14). Given the hour and the brevity of the initial pasé by of the

vehicle, the circuit court could reasonably rely on this testimony. In order to ensure no one was



/
either slumped down with an injury, or hiding from the police, Deputy Colbrun needed ‘;0 take
thé additional step of looking in the front passenger window. Moreover, he would have also
passed by the front passenger window in order to check the back pasdenger area of the SUV."
Accordingly, the circuit court received sufficient evidence to rule that Depufy Colbrun}
acted reasonably and in accordance with the United Sta;ces and South Carolina Constitutions.
II. The Circuit Court Properly Denied Appellant’s Motion for a Mistrial Because
the Solicitor’s Allegedly Improper Argument Simply Referenced Facts Already
" Admitted Into Evidence and Resulted in No Prejudice.
The circuit court has wide discretion in handling the propriety of the soliditdr’s closing:
~ argument to the jury, and ordinarily those ruhngs will not be disturbed on appeal State V.
I\_I_g_w, 338 S.C. 313, 318, 526 S.E.2d 237, 240 (Ct. App. 1999). The State’s closing argument
must be confined to evidence contained in the record, and any reasonable inferences drawn \
thgrefrom. Id. The solicitor has the right not only to argue ;thé State’s version of the facts, but

also to comment on the weight the jury should give those facts. 1d. at 319, 240. Furthermore,

failure to confine arguments to evidence contained in the record does not automatically warrant a

mistrial. State v. Huggins, 325 S.C. 103, 107,481 S.E. 2d 114, 116 (1997). A new trial will be
granted only when the solicitor’s “comments so infected the trial with unfairness as to make the

resulting conviction a denial of due process.” Id. On appeal, the defendant bears the burden of

showing an improper comment deprived him of a fair trial. E.g. Johnson v. State, 325 S.C. 182,

1.87, 480 S.E.2d 733,735 (1997). The circuit court’s “decision will not be overturned on appeal

absent an abuse of discretion amounting to an error of law.” State v. Sfanley, 365 S.C. 24, 33,
615 S.E.2d 455, 460 (Ct. App. 2005). >

The circuit court properly denied abpellant’s motion for a mistrial because the solicitor

confined her z{rgument to facts contained in the record and reasonable inferences therefrom.” As
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discussed above, during appellant’s interview at the Sherriff’s Department, a detectiv’e(bollecte'd

appellant’s clothing in order to preserve any evidentiary value it might have. That detective

‘ vsubsequently found a ring in the back pocket of abpellant’s pants. Testing at SLED revealed the
presence of blood on the ring, although there was not enough DNA on it to deyelop a profile. (R.
203, 1. 4-15). During pre-trial hearings, the c\i'rcuit,court ruled that appellant’s statements during
the intér\(iew were admissible, but the search of his clothgs was inadmissible because it was not
incident to arrest or consensual. (R. 232, 1. 15-22; 233, 1. 18-25).

Later af trial, the solicitor asked the detective if appellant was wé_aring any jewelry during '
the interview, to which he responded, “not that I can recall.” Appellant did not object to this
qpestion or the detective’s response. (R. 645, 1. 19). Testimony at triél also revealed that

_appellant was married to a woman named Carla Washington at the time of the murder. (R. 420,
1. 7, 489, 1. 1). Officers further testified that dli,ring execution of the search warrant, appellant’s
bathroom smelled like bleach even though the Bathroofn did not appéar ;[o be recently cleéned;
(R. 665, 1. 15-19). During closing arguments, the solicitor stated, “I asked [the detectiyé] if the
defendant was wearing any jewelry ét all and he said no, he didn’t really Femember that. Well,
we know he was together with Carla at the time and yet Detective Turner-- at which Ipoint
appellant objectéd and fnoved for a mistrial. (R. 1161, 1. 13-16). A slide on the solicitor’s
demonstrative power point pres;ntation read “no jewelry', noring.” (R. 1162,1. 15-16).

Thereforé, the fe\lcts.contained in the record were: (1) appellant wéts nof wearing jewelry,
(2) appellant was married to Carla Washington, and (3) appellant’s bathroom smelled like bleach |
but had not been recentiy cleaned. Once could reasonably draw the inference that appellant was

cleaning up after the murder and had removed his ring when law enforcement arrived at his

house. The solicitor could rightfully make that argument because it was confined to reasonable
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inferences from eviderice contained in the record. As the solicitor noted to the circuit couft, she
did not reference collecting a ring, blood on a ring, or appellant’s clothing. (R.1162,1. 11-14).

As such, this case is unlike the situation in State v. Huggins, 325 S.C. 103, 481 S.E.2d

114 (1997), which appellant cites in his brief. (App. Brief 32-33). In Huggins, the State asked
the defendant on cross-examination if she offered someone $4,000 to murder the victim. Id. at
106, 481 S.E. 2d at 116. Aﬁparently, the dqfendant’s brother had previously reported thét
infor;nation to law enforcefnent, but the State failed to elicit that fact at trial. Naturally, the
defendant denied méking the offer. Our Supreme Court held that the State’s question did not
amount to putting the fact into evidence, so the State could not refer to it during closing )
argument. In contrast, the solicitor in this case referenced testir\nony already received into
evi\dence without objection, which the circuit court noted. (R. 1162, 1. 17-25).

Therefore, this case is more analégous to State v. New, 338 S.C. 313, 525 S.E.2d 237 (Ct.
App. 1999). In New, the State offered testimony from a cooperating co-defendant who Was
already serving prison time for his role in the crime. Id. at 316, 525 S.E.2d at 238. The case
boiled down to the credibility of that co-defendajmt. Id. at 319, 525 S.E.2d at 240. During
closing arguments, the State arguled that the cooperating co-defendant had nothing to gain from
testifying because he would be considered a “rat” in pris6n.' Id. at 3 1.8, 525 S.E.2d at 239. The
defendant argued that the State’s reference to being a “rat™ fell outside the scope of evidence
presented at trial. Id. This Court disagreed, holding that the comment was a reésonable inferencé
from the evidence in the record. Id. This case is similar in that the solicitor’s comments dealt
with a reasonable inference from ¢videﬁce received into the record. !

Not only did the solicitor limit her argument to evidence contained in the record, but

appellant has also suffered no prejudice. People commonly fidget with, or remove their wedding

)
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ring for a variety of daily tasks, such as working out or washing their hands aftejr doing yard
~work. If appellant literally had the victim’s blood on his hands, he would like.ly need to remove

his ring to wash the blood off: Therefore, the solicitor}s argument was not ah underhanded

attempt to cast appellant as an unfaithful husband, as he sﬁggests. (App. Brief 33). It went to the

heart of the State’s case: connecting the victim’s blood to appellant.

The State’s case against appellant was overwhelming. See e.g. Simmons v. State, 331
S.C. 333,338, 503 S.E. 2d 164, 165 (“On appeal, the appellate court will view the allegéd
impropriety of the solicitor's argument in the context of the entire record, .including ... whether
there isA overwhelming evidence of the defendant's guilt.”). Law enforcement found the‘victim’s
blood on the driver’s door of appellant’s car, the passenger seat of his car, and on his shoes. (R

' . !

989, 1. 14-21; 994, 1. 12-13). At the time of the murder, appellant was not answering/ph_one calls
from his daughter, even though he flad just arranged to meet her for dinner. (R. 449, 1. 20-225.
He avoided law enforcement for over an hour, and his.h(')use still smelled like bl‘each when it was
searched later that night.' (R. 665, 1. 15-19; 790, 1. 4-5). Appellant also had a motive? to kill his
ex-wife, af/ter being served that day witlh a Rule to Show Cause for failure to pay over $68,000 in
alimony. (R. 583, 1. 9-21).

For these reasons, the circuit court did not abuse its discretion in denying appellant’s

motion for a mistrial.

.  The Circuit Court Properly Admitted Expert Testimony Regarding Footwear
Examination Because the Witness Was Qualified and the Testimony Was
" Reliable.

The admission of expert testimony “is a matter within the trial court’s sound discretion

and the determination will not be reversed on appeal absent an abuse of discretion.” State v.
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J_oné, 423 S.C. 631, 636, 817 S.E.2d 268, 270 (2018). The trial court must consider: (1) whether
the evidence will assist the trier of fact; (2) whether the eipcrt has acquired the requisite
knowledge and ékill to qualify as an expert in the field; and \(3) whether ,tfle substance of the
testimony is reliable. Id. A 'witness “is competent as an expert when he or she hés acquired

- knowledge, skill, or experience so that he or she is better able than the jury to form an opi‘nion on

the subject matter.” State v. Robirison, 396 S.C. 577, 586, 722 S.E.2d 820, 825 (Ct. App. 2012).

Challenges to “the amount or quality of education or experience go to the weight of the expert’s

testimony and not its admissibility. Id. )

. A. The SLED Agent Was Qualified to Give Expert Testimony in Footwear
Examination. '

The circuit court properly qualified the‘State’s expert witness because she had sufficient
training and experience to testify as an expert in footwear examination. As explained to the
- circuit court,‘ she 1nitially received between eight months and a year of basic crime scene
training, which involved recovery, collecti:)n, enhancement, and lprese'rvation of footwear
evidence. (R. 947,1. 17-20). After that, she completed three years of footwear specific training,
consisting of research, written examinations, and supervised casework. (R. 947, 1. 21-\24). At
the end of those three years, she passed a compe‘tency test. (R. 948, 1. 1-3). She has also
received training with ar; internationally recognized expert in the field and completed a class
with the International Association of’Identiﬁcation. (R. 959, 1. 8-18). In addition to her training, .

she served as the lead agent on fifteen to twenty cases of footwear examination. (R. 958, 1. 2-3).

Every year she must pass a proficiency exam to continue working in footwear examination. (R.

962, 1. 15).
This training puts the SLED agent in a better position than the jury to determine whether .

the shoe print found at the scene matched the shoes law enforcement seized from Appellant’s
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house. See e.g. Gooding v, St. Francis Xaviér Hosp., 326 S.C. 24‘8, 252-5'3, 487 S.E.2d 596, 598

(1997)(“‘To be .cqmpetent\to tesﬁfy ’aé an expert, ‘a witness must have acquired by reason of N
study of experience or both such lm_owledge and skill in a profession or. science that he is better
qualified than the jury to form an opinion on the particular subject of his testimony.”) As such,
the circuit court did not abuse its discretion in qlialifying her as an expert. Appellant’s
challenges to the agent’s qualifications go to the, weight ypf her testimony, not its admissibility.
See e.g. White, 382 S.C. at 273-274, 676 S.E.2d at 688.

Abpeilant atJrgUes that qualifying the SLED agent as an expert is akin to having a first-
year associate provide expert testimony on legal malpre{ctice. (App. Brief 37). The analogy is
ill-sﬁited to this case. The type and amount of training necessary to provide expert testimony
depends on the su/bject matter. For exarﬁple, the training needed t(,) bécoﬁe an exbert in brain
surgery varies from the training needed to run a blood hound, or compare shoe prints. Equating
the two is cofnparing a};pl'es to oranges. ; -

This is not a legal malpractice case. Comparing the SLED agent’s training to a ﬁrst,-year
associate confuses the issue because the law involves both art and science that is inherently
different from comparing shoe prints. The relevant issue is whether the agent"s training and
)
experience made her more ciualiﬁed than the jury to compare the shoe print with the shoes
recovered from Appellant’s house. Although outside the realm of lay knowledge, it is not rocket
science. Accordingly, the circuit court did not abuse its discretién in finding that she met that
threshold. ‘ L _ g

B. Footwear Examination is an Uncontroversial and Reliable Discipline.

Appellant also argues that the circuit court abused its discretion in admitting the SLED
' /

agent’s expert testimony because it was unreliable. (App. Brief 38). In reaching this conclusion,

~
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he applies the factors articulated in State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999). ‘In

Council, our éﬁpreme Court identified four relevant factors in assessing réliability in a case
involving rﬁitochondrial' DNA analysis. Id. at 18-20, 515 S.E.2d at 516-518. Howe\/.er, since
then the céuft has récognized that “the foundational reliability requirement for expert testimony -
does not lend itself to a (;ne-size-ﬁts all approach, for the Coun’cil factors for scientific evidence
Serve no useful a;lal}}tical purpose when evaluating nonscientific testimony.” White, 3.82 S.C. at
274,676 S.E.2d at 688 More recently, the court noted that although both scientific and
nonscientific expert testimony rquire a finding of reliability,. “there is no formulaic approach _fdr
determining the relia‘tlJility of nonscientific testimony.” Jones, 423 S.C. at 638-639, 817 S.E.2d at
272. Therefore, as a nonsciélntiﬁc, technical field, there is no. “formula” for assessing 'th?
reliability of footwear exéminatiop. See Id.

Without a formulaic approach, a good starting point for assés;ing reliability is analyzing
how other jurisdictions ha_ve handled the issue. As the c_ircuit court likely understood, footwear
examination is not controversial. Although appellant describes the field as “sketchy and

undeveloped” (App. Brief 41), courts across the country have held this type of expert testimony

is reliable.’ 'For example, in United States v. Ford, the Third Circuit Court of Appeals noted that

“[c]ourts have admitted shoeprint identification evidence for a long time.” Ford, 481 F.3d 215,
218 n. 4. Tt upheld the district court’s finding that “there was general accéptance of shoeprint

v \ , )
analysis in both the federal courts and the forensic community, the theory has been subject to
e B

/

3 See United States v. Ford, 481 F.3d 215 (3d Cir. 2007); United States v. Allen, 390 F.3d 944
(7th Cir. 2004); State v. Gay, 145 A.3d 1066 (N.H. 2016); Berks v. State, 427 S.W.3d 98 (Ark.
Ct. App. 2013); Jennings v. State, 123 So. 3d 1101 (Fla. 2013); Rodriguez v. State, 30 A.3d 764
(Del. 2011); Castellon v. State, 302 S.W.3d 568 (Tex. Ct. App. 2009); State v. Reid, 91 S.W.3d
247 (Tenn. 2002); West v. State, 755 N.E.2d 173 (Ind. 2001).
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peer review and publication, the potential error rate is known, and there are s@andards and -
techniques commonly employed in the analysis.” Ford, 481 F.3d at 218. ,
Similarly, the Texas Court of Appeals in Castellon v. State noted, “the field of expertise

1 .
in shoe print comparison is not complex. Nor is the degree of scientific expertise required high,

particulérly when the discipline is compared with, for example, DNA proﬁiing. Indeed, Texas
courts have long admifted lay and expert testimony on shoe priht comparison.” ”Castellon, 302
S.W.3d 568, 572 (citations omitted). Because this typelof expert testimony had been recognized
as admissible for decades, a complete “gatelg(eepe.r” hearing was not even required in that case.
Id. at 573. As the court explained, “it is unnecessary for trial couﬁs to reinvent the scier;tiﬁc '
wheel in every trial.” Id. . ( - | /

‘Given the unc'oﬁtroversial nature of this type of expert test\imony, the circuit court did not
abuse its discretion in finding it reliable. As explained at trial, the SLED agent applied
techniques she learned dufing her three years of training at a statewide law enforcement agency.
(R. 947, 1. 17-25). SLED did not reinvent the wheel of footwear examination, or employ

—

techniques m\ade up from whole clot}\x. Instead, in additiof; to its own training program, SLEi)
sent this agent to train with an internationally recognized expert in the field and with thé
International A\ssoci’lation of Identification. (R. 959, 1. 8-1 8). In other words, the agent applied
techniques used not only throughout South Carolina, but also throughout the greater 1a§v

_ enforcement cémmunity. As such, the sources of her methodology are inhérently opén to .
challenge-and refinement from law enforcément, defense attorneys, or general skeptics. This

was not a case of a keystone cop making something up as she went aloﬂg and calling it an expert

opinion. : ‘ - A



Furthermore, tile SLED ageﬁt explained that every case requires é peer review by another
qualified examiner to assess her work. (R. 948, 1. 5-7). The peer review serves as ,an‘ additional
quality control mechanism to ensure the agént has not missed anything. (R. 960, l.‘ 7-13). Peer
review of casework carries even greater importance in this parﬁcular ﬁéld. As éxplained by the
court in Ford, the reliability of fields like footwear examination “rests upon the experience and
observational power-s' of their practitioners.” Ford 481F.3d at 218, n. 5. Because a sec\ond
practitioner performed a peer revie;)v on this case, the agent’s testimony was based not on one
individual’s experience and observational powers, but tw<‘).v Aé such, the peer review énhanced _, '
the reliability of her testimony. ~ |

" The agent’s testimony also revealed other quality control methods eﬁlployed on this case.

For example, she explained that photographs of prints taken at a crime scene must be taken at

precisely ninety degrees from the ground, preferably with a tripod. (R. 968, 1. 9-12). Deviations
' ’as small as a millimeter can affect the examination. (R. 968, 1. 16-17). In this case, because the

photograph of the print wz;s not taken at precisely ninety degrees, the agent’s testifnony was

limited. She could only determine that the shoe print at the crime scene had a corresponding

tread design with the shoes taken fror;l appellant’s house, but could not elaborate further. (R.

975, 1. 12-14). Although the deviation from the mnety degree standard limited the scope of the
~agent’s opinion, it enhanced the rehablhty of her testimony by 111ustrat1ng the quality control
protbcols she uses.

Nevertheless, appellant argues that this case is similar to the testimony found unreliable

in the Jones* case, but there are enormous differences between the two. In Jones I, the State

/

4 State v. Jones, 343 S.C. 562, 541 S.E.2d 813 (2001)(Jones I) and State v. Jones, 383 S.C. 535,
681 S.E.2d 580 (2009)(Jones II).
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)

introduced expei’t testimony in the field of “barefozt insole impression.” Essentially, this field
invonlves comparing inked impressions of a suspéct’s feet, photi)s ofa suspect’s' known insole,
and a standing cast of a suspect’s foot, with impre\ssions of an uriknown shoe insole. Jones I, 343
S.C. at 572, 541 S.E.2d at 818. The leading researcher in the ﬁeld testified for the State, but
ackﬁowledg\ed that hé was still colleéting data t§ determine what standards are relevant for points
of compariéon. Id. at 573, 541 S.E.2d at 819. He alsé testified that much of tiie earlier wprk in
the field had been discredited. Id. Moreover, the officer that analyzed the insoles testified that
néither he, nor anyone else in the agency, haci ever done this type of test Before. In fact, there

was no written protocol in place at the time he conducted the test. 1d. 574, 541 S.E.2d at 819.

As such, the court held the testimony was unreliable and remanded the case for a new trial.

-

In 'lg_n_gs_ll, the State again offered barefoot insole impreésion evidencé, but there had
4 beeh no additional iese'arc':h’developrn?nts to validatq the field. Jones I, 383 SC at 550, 681

S.E.2d at 588. The officer also conducted no addlitional. tests after the first trial. Id. af 553-54,
: 68i S.E.2d at 589. The court further n(ited t}iat a publication from oné of the State’s experts
revealgd “[t].he consensus aniong experienced examiners is that identiﬁcations are rare becéuse‘
the random individual characteristics necessary for an identification are rarely encountered.” Id.
at 556-57, 68 l/S.E.2ci at 5 9i. Thus, the court asses‘ysedi iiiat peer reviewers fbund the technique
' um§liab1§. Id. Also noteworthy to the ciourt, both SLED and the I;BI stoppedyconducting
barefoot irisole analysis. Id. |

This céée differs from Jones in several irriportant respects. First, the forensic and legali

! v .
4 - N v . . .
communities generally accept shoe print comparison as an uncontroversial technique. See Ford,

7/

481 F.3d at 218. In contrast, SLED and the FBI have discontinued barefoot insole impression

examinations. Jones II, 383 S.C. at 557, 681 S.E.2d at 591. Second, the ofﬁcér in Jones had‘
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never previously conducted a barefoot vinsolle examination, or received any formal training in the
field. In fact, the agency did not even have a training program or written protocol for testing in

this area. In this case, the SLED agent had previously conducted between fifteen to twenty
’ ' ‘ ’

examinations and had over'three years of training both in house and with outside agencies.

Third, the State’s expert in Jones published a work that cast ddubt on the reliability of barefoot
' , - j

insole impressions. Id. at 556, 681 S.E.2d at 591. No such doubt exists with the shoe print

comparisons involved in this case.

\A better case for comparison involves a prosecution for criminal éexual conduct, with a
defendant whose last narhe, coincidentally, is also Jones. In Statev. Jones, 423 S.C. 631, 817
S.E.2d 268, (2018), the State offered expert testimony to explain the delayed disclosure of child
‘sexual abuse victims and the behavior of non-offending caregivers. The victims in the case did
not immediately disclose the abuse, and their\ mother failed to report it to law enforcement. The
defendant argued that the trial court failed in its duty to ensure reliability because the expert
- witness could not identify academic studies supporting her opinions, or whether those studies
had been peer reviewed. The Supreme Court disagreed, noting:

We find J ones's argument conflates reliability with perfection. There is
always a pos51b111ty that an expert witness's opinions are incorrect.

. However, whether to accept the expert's opinions or not is a matter for the
jury to decide. Trial courts are tasked only with determining whether the
basis for the expert's opinion is sufficiently reliable such that it be may
offered into evidence. Here, [the expert] met the threshold reliability
requirement when she testified her methods were published in professional
articles and trade publications, subject to peer review, and uniformly
accepted and relied upon by other professionals in the field.

Jones, 423 S. C 639-640, 817 S. E 2d at 272

The case at bar also 1nvolves an expert usmg technlques generally rehed upon by

professionals in the field and subject to peer review. As discussed above, the circuit court 1
7 . ’ .



~

received extensive testimony to ensure its reliability. As such, the circuit court did not abuse its
~ discretion in allowing the jury to consider the evidence. =

C. Even Assuming the Circuit Court Abused Its Discretion in Admitting Expert
Testimony on Footwear Examination, the Error is Harmless. :

N A ~

A trial court’s error is harmless when “it appears beyond a reasonable doubt that the error

did not contribute to the verdict obtained.” State (V Tapp, 398 S.C. 376, 389, 728 S.E.2d 468,

475 (2012)(quoting State v. Charping, 313 S.C. 147, 437 S.E.2d 88 (1993). “Whether an error is
harmless depends on the particular facts of each case and upon a host of factors including:

7 The importance of the witness’ testimony in the prosecution’s case, whether the
testimony was cumulative, the presence or absence of evidence corroborating or
contradicting the testimony of the witness on material points, the extent of cross--
examination otherwise permitted, and of course the overall strength of the
prosecution’s case.

State v. Mizzell, 349 S.C. 326, 333, 563 S.E.2d 315, 318 (2002)(quoting Delawate v. Van
Arsdall, 475 U.S. 673 (1986).

Even assuming that the circuit court abused its discretiqn in admitting e>2pért testimony
on footwear examination, this error woul\d.be harmleés. The SLED agent testified that the sho\e
print at the crime scene had-a corresponding tread design with the shoe seized from appellant’s
house. (R. 975,1. 12-14). The _circﬁit court permitted a full cross-examination in which the>
agent conceded she could not match the appellant’s shqgs to the pfint at the crime scéne. (R.
978, 1. 23-25). Rather, she could only “say the overal}"t‘read design is similar.” (R. 703, 1. 18-
19). o |

Therefore, the agent’s testimony is cumulative tVo’ other evidence that actually connected
appellant’s shoes to thé crime scehe. As discusséd above, law enforcement found the ‘;/ictim’s

blood on the same pair of shoes. (R. 994, 1. 12-14). Law enforcemen/t also discovered the

/
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victim’s blood on the driver’s door and passenger’s seat of appellant’s car. (R. 994, 1. 12-14). In
light of this testimony, any error would be harmless.

As such, this case is similar to the si;[u‘ation in State v. Tapp, 398 S.C. 376, 728 S.E.2d
468 (2012). In Tapp, the State presented testimony of an expert in crifne scene analysis and
victimology, wh‘o -gav,e an opinion on how and why a murder occurred. At the time of the trial,
the law instructed that reliability of ﬁonscientiﬁc expert testimony was exclusively a jury .
determination. The Suprerﬁe Court held that although the circuit court should\ have vetted the
testimony for reliability, the error was hérmless. The court explained that in light of a DNA test
connectiﬁg the defendant to the crime scene and the defendant’s confeséio’n to cellmates, the

)

expert testimony on crime scene analysis was harmless. Id. at 391, 728 S.E.2d at 476.

The same reasoning applies here. In light of the State’s other evidence, pariicularly the

victim’s blood found on the same pair of shoes, testimony on footwear examination was

cumulative. Any error in its admission would be harmless.



\

\ L

/ ‘ o CONCLUSION
Law enforcement acted reasonably énd_ with measﬁred restraint in responding to this

( H

violent, chaotic murder scene. The law requires that appellant receive a fair trial, and he did.

For the reasons discussed above, it is respectfully submitted that the appeal be dismissed.

/
(
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