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STATE OF SOUTH CARCLINA
In The Supreme Court

Thomas J. TOrrence, . . . . o« o o o v . . PETITIONER,
vs.

South Carolina Department of Corrections, . . RESPONDENTS.

NOTICE AND PETITION FOR ORIGINAL JURISIDICTION

TO: GENERAL COUNSEL FOR SOUTH CAROLINA DEARTMENT OF

CORRECTIONS

¥OU WILL PLEASE TAKE NOTICE that'the undersigned has
petitioned the South Carolina Supreme Court for a Writ of
Mandamus to be heard in Original Jurisdiction. You are
hereby_gi&en Notice pursuant to Rule 245(c), SCACR, and you
have twenty (20) days from the date of service in which to
serve and file a Return to the attached Petition. Failure
of a party to timely file a Return may be deemed consent
thereby that party to the matter being heard in ‘the

Original Jurisdiction.

Submitted this 5§f?\day of Cik:LA£uLk ., 201

ctfully submitted,
\&nﬁumAEki i@ggqucQ
Thomas J. Torrence
#094651
Lieber Corr. Inst.

P.0O. Box 205
Ridgeville, SC 29472

PETITIONER
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STATE OF SQUTH CAROLINA
In The Supreme Court

Thomas J. Torrence, . . . . « o o o v . . PETITIONER,
vs.

South Caroclina Department of Corrections, . . RESPONDENTS.

In the Original Jurisdiction

PETITION FOR WRIT OF MANDAMUS

Thomas J, Torrence
#094651

Lieber Correctional Inst.
PJ)O. Box 205

Ridgeville, 8C 29472

PETITIONER
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‘ PETITION FOR WRIT OF MANDAMUS

This Court enjoys jurisdiction to entertain. this Writ of
Mandamus pursuant to South Carolina Constitutioﬂ Art. VvV, §5;
South Carolina Code of Laws § 14-3-310 (1976):; and Rule 245,
SCACR.

The Petitioner seeks a Writ of Mandamus from this Court to
compel the South Carolina Departmeht of Corrections (SCDC) to
perform the ministerial duty of filing, docketing and resolving
Petitioner’s agency grievance [Grievance No. ECI-980-10 (filed
May 21, 2007)], filed pursuant to SCDC Pelicy GA-01.12, Al-
Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), and as
directed by this Court in Wicker v. South Carolina Department
of Corrections, 360 S.C. 421, 423, 302 S.E.2d 56 (2004) and
instructed Ain Torrence v. South Carolina Department of
Corrections, 373 S.C. 586, 593~594, 646 S.E.2d 866 (2007)
(rehearing denied), and the Civii Rights of Institutianalized
Persons Act, 42 U.S.C. § 1997,

Petitioner recqgni;es and respects that mandamus is the
highest judicial writ; Wilben v. Long, 262 S.C. 43b, 205 S.E.2d
174 (1974), and is issued only when there is a specific right
to be enforced, a positive duty to be performed, or no cther
specific. remedy, Willimon v. Greenville, 243 >S.C. 82, 132

S.E.2d 69 (1963). The primary purpose of the writ .is to
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enforce an established right and a corresponding imperative
duty created or imposed by ;aw,'Id.

| To be entitled_ to a ;rit of mandamus requiring the
performance of some act, an Applicént must show: (1) a duty of
the Respondent to perform the act; (2) that the duty is
ministerial in its character; (3} that the Applicant hés a
specific legél right for which the discharge of the duty is
necessary; and (4) that he has no other legal remedy, Redmond
v. Lexington Co. Sch. Dist., 314 §.C. 431, 445 S.é.Zd 441
(19%4). A ministerial duty is one, which a peréon performs in
obedience in a mandate of legal authority without regard to tﬁe
exercise of his own judgment upon the propriety of the act to
be done. Godwin wv. Carrigan, 227 S.C. 216, 87 S.E.2d 471
{1955) .

The writ is designed to compel action by the Respondent,
and it has been held to. be a remedial writ of /wide. scope
available in numerous instances to. cbmpel performance of
statutory duties. The office of the remedy is to direct the
will, and obedierice may be enforced.‘ Its purpose is to enforce
rights already established, rather than to establish or declare
the rights of the parties. It proceeds in every case upon the
assumption that the Applicant has an immediate and complete
legal‘ right to the thing demanded, and that a corresponding

duty of an imperative nature rests upon the person to whom the
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wfit is sent. Honorable Ralph King Andefson, Jdr., Nuts and
Bolts of South Carolina Substantive an Procedural Law, §X.B.6,
2M gd, (1998), pg. 610,

‘ A petition for writ of mandamus or other writ is not a
cause of action, but a form of remedy or relief. Plum Creek
Develqpﬁent Co. v. City of Conway, 334 $.C. 30, 512 S.E.2d 106
(1999).

Petitioner, formerly assigned to the SCDC Private Sector
Prison Industries with a private employer (ESCOD Industries),
asserts that he is entitled to prevailing wages for a 320 hcﬁr
“training period”; interest thereon; back prevailing wages;
interest thereon; and access to his Long Term Savings Account:
and interest thereon.

Plaintiff sought declaratbry relief ;n the court of common
pleas, Thomas Torrence, et al. v. SCDOC and the State of Sbuth
Carolina, C/AI No. 01-CP-40-3409. While this matter was
pending, this Court decided the case of Wicker v. South
Carolina Department of Corrections, 360 S.C. 421, 423, 302
S.E.2d 56 (2004), which held that an inmate is entitled to file
a grievance when not being'paid the prevailing wage, Id. at
421, 602 S.ELZd at 56, particularly where there is é statute
mandating paymentn of the prevailing wage, Id. at 425, 602

S.E.2d at 58, see S.C. Code Ann. § 24-3-430 {(Supp. 2005).
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This Court affirmed ‘the lower court decision in Thomas
Torrence, et al. v. SCDOC and the State of South Carolina, 373
S.C. 586, 646 S.E.2d 866, on May 7, 2007, rehearing denied, and
Petitioner filed a timely grievénce(Appendix), in accordance
with that decisioh, under SCDC Policy GA-01.12. Following two
attembts, via correspondence (Appendix}, and a subsequent
grievance on /the agency’s failure to timely 'process the
grievance -(Appendix), Petitioner. is left with no other avenue
of relief where the 1lower court has already ruled that
Petitioner must pursue this matter through the internal
grievance system, see Torrence, supra.

SCDC Policy GA-01.12 creates a right to due process and

enables prisoners to redress their grievances under the Civil

Rights of Institutionalized Persons Act, 42 U.S.C. § 1997 and

the South (Carolina Constitution Art. I, §§2 and 3 ({(right to

petition for redress and due prdcess, respectively). This
Court, in these particular circumstances, specifically mandates
this right via the Wicker decision.

SCDC has a duty to perform the act clearly established by
Policy GA-01.12 and $.C. Const. Art, §§ 2 and 3. There exists
here a specific legal right to due process and the redress of
grievances for which the discharge of the duty is necessary.
The act is ministerial in nature where the gfievance must bé

filed.
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Petitioner believes the public interest is involved in
héving SCDC grievance matters timely resolved in a manner
equitable to all parties. ‘This would monitor the Respondent’s
current practice of not answering meritorious prisoner
grievances, in an orcder to delay resclution iﬁ the South
Carolina Administrative Law Court, which has previdusly settied
this prevailing wage matter following the filing of a
grievance, see Earl K{ will, #237037 wv. South Carolina
:Department.of Corrections, Docket No. 05~ALJ-04-01159-AP, filed
April 20, 2057.

Petitioner here has shown the co-existence of the foﬁr
elemen;s reguired for a writ of mandamus, and is thus entitled
to thé writ.

CONCLUSION

Based upon tﬁe foregoing facts and law, and the Appendix,
Petitioﬁer prays this Writ of Mandamus issue ﬁo compel the
Department of Corrections to resolve Petitioner’s grievance in
a timely manner, of take.such other action, as this Court deems
equitable. |

Respectfully submitted,

\SVVNTON ;25 SC&)JUL~Ac£\
Thomas J. Torrence
#094651
Lieber Corr. Inst. SA-43
P.0. 205
Ridgeville, SC 298472
dated October S~ , 2011
at Ridgeville, SC ) PETITIONER
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STATE OF SQUTH CAROLINA
In The Supreme Court

Thomas J. TOXrence, . . « « o o o« o« o . . PETITIONER,
Vs,

South Carolina Department of Corrections, . . RESPONDENTS.

In the Original Jurisdiction

APPENDIX

Thomas J. Torrence
#094651

Lieber Correctional Inst.
P.O. Box 205

Ridgeville, SC 29472

PETITIONER
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

REQUEST TO STAFF MEMBER. AUS L 5 BECD

TO: NAME: TITLE: DATE:

Grievance Coordinators - BRCI/Evans CrI May 21, 2007
INMATE'S NAME. . SCDC #:

Thomas J. Torrence 094651 .
INSTITUTION: - - {LIVING QUARTERS:

BRCT MU~266

Pleage flnd attached a Step 1 Grievance and Addendum {in
regarde to my Private Sector PI “ages for my employment

period at Evans Celes, €rom June 1997 to Novemher 2004, I
have a pending case in court on this matter, Torrence, et
al. v. SCDOC, op. Neo. 26328  (Ss.C. Sup.Ct,, fjiled May 7,
2007). I recetved A copy of this opinion on the above
date. Although I am informed by counsel that the poC wilt
file a Petition for Rehearing within 30 days, the Supremea
Court held T ghould file an agency grievance aon thisg .
matter. This grievance is filed within 15 days of receipt
of the Supreme Court's dectsion on this matter and ig
equitably tolled by the pendancy of thae civil action,

that question, and in an abundance of caution, I am matling
& copy of the attached oGrievance and  Addendum via
firat-clags mafit to the Evans Grievance offica,

Thank you for Your assistance in this matter,

DISPOSITIOI\%EY STAFF MEMBER:

nmoie Tonenen : — T '4/%’//0, 2 Lo oce e acluiaad

P P@ 2 hoo lbeoru M‘T"“‘d a. HECI-IF0-/0.

Hoha Sum

e necioe o Wardan s STp [ eeponaa
ji:;wcg Ay Fomasns Aarcan .
DATE: ~ [SIGNATURE. |

5//0/@ /20-\:7 Tels o) , Dim Griev Lrore A

Chsaf Z

SCDX: FORM 1S-11{REV.FEB 2001)
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

A

INMATE GRIEVANCE FORM

STEP1
INMATE NAME: Thomas John Torrence
SCDC NUMBER: % 094651
INSTITUTION: Broad Bivepr 0.1
HOUSING UNIT MU-266

WORK ASSIGNMENT: Ward Keeper

AUG 15 RELD
Office Use Only
Grievance No.
Code: General
Policy

Dise. Hear. —_—

Class.
Date Receivedm_h“—

IGC Initials _2g

STATE GR[EVANCE {include documénratlon, and date of incident; if SCDC Policy, indicate which policy)
I vas employed by ESCoD Industries, {n the SCDC Private

Sector Prison

course of my employment,

Industries Program at
- Ingtitution from June 1997 thru November, 2004,
T learned that SCDC wasg withholding

Correctional
During the

Evans

certain vages and monies from ma in coentravention of state

lav, to which I have a property interest.
Torrence,
2007) (received by Grievant on
‘a Grievance under scDC

Court recently ruled in Thomasg
(f£i1ed May 7,
2007), that T must tile

Ga-01.12, The claim for

deprivation is get forth in the followi

(See ADDENDUM)

The S.C. Supreme
et al, v, SCDpoC,

this unconst itutional

ng eight subgections:

ACTION REQUESTED:

Payment of wages, withholdings and interests asg get forth
in subsections 1 thru 8 of the Addendum attacheq hereto.

SPECIFY HOW AND WHEN INFORMAL RESOLUTION WAS ATTEMPTED BY GRIEVANT:

This matter wag pending before S.C. courts from 2001 unti}

the recent May 7, 2007 decision.

SCDC intends to petition the

state supreme court for a rehearing on this matter within 30 days.

Ve

et )
b ) Ly ‘KPGL\‘LOM'\CQ ‘5—‘3 -7
Grievant Signature Date
ACTION TAKEN BY IGC:
IGC Signature Date
1 accept the action taken by the IGC and consider the matter closed, :
03 1do not accept the action taken and wish to appeal.
Grievant Sianature Nato

SCOC 105 tRev Novernber 1997)
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7 sactions 2l=3-30, T4-3-31, 34~3~430f0),:4—3—430{A)(5) ard
whara
o the

0

.

Thomas John Torrence ' )
# 094651

ot

SCOC Grisvance ~ ADDENDUM (Step 1) - May 21, 2007 _ AUG 1 5 RECD

) Sections 24-3-40, 24-3-315, and 24-3-930(D) ecreared a progarty
intersst In the prevalling wage ($7.17) grievant earned during
“regular” hours performed for the period by  S2DC as Training

Hours and grisvant is entitled to 3aid nonies,

2) Secbions 24-3-40, 24=3-315, and 24-3-4230(D) created a property
interest in tha prevailing wage ($10.75) grievant earued during
“overtime” hours perforn=ed for the pariod described by SCOC
Training Hours, in Mumber 1, above, and grievant is entitled te

33id monies,

1) Grisvant ha= 3 property interest in the interest eairned
ameunts complained of in Numbers 1 and 2, above,

4) Jections 24~-3-40, = -3-315, and 24-23-4
intersst in the 51.97 difference bhe

on tha

30{D) created a property
Ewzen  the prevailing wage

($7.17) paid by the privite szactor zployer (Escod Industries)

for grievant’s “regular” hour lsbor and the wage (35.25)
grievant by SCDC during the courss of grievant's privzake

paid

sactor

employment [August 1997 thrg Novempber 20047, including any change
in the rata during his participation and grievant is entitled to

3aid moniss.

5 Szations 2d-3-40Q, £4-3-315, And 24-2-43
interest in the $2.79 difference betwe

0(D) crezated a Property
2n the prevailing

wage

($10.75) paid by the private sector employer (Eszcod Industries)

for grievant’s “avartige” hour laber and the wage (37 .8545)
grievant by Sscpc during the course of grievant’s private

paid

3actor

employment [August 1997 +hruy Novembey 2004} including any change
in the rate during his participation and grievant is entitled to

zaid monies.

&) Srievant has a property interest in the interast sarned

ANCUNLs complained of in Houbers 4 and 9, above.

A30(BY (2} cvmated s property interest in ascrowsd .

Jrievant Qs aiibticlad fo Tomplete andg Lmwmaediate e

cn the

d= A

smount of his sacrowed wages [205, 255,00 13 of Movzmbear, 2004) Lo
distritute tham Lo psrsons or entilies of Mis choice At the rine
zald wages were escrowsd for grisvant? s baenefit, bt Ggrievant is

denied his par

L".5i0T).

P Grievant has g property interosr 2

AEUNE ol Lasd of in Humber T, oabova,

in. the intsiaat aarpmed
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aUG 1 5 &R
CERTIFICATE OF MAILING

The undersigned, Thomas John Torrence, personally

appeared before me and certiffed that he mailed a Step 1
Grievance (scpc Form 10-5) and attached addendum, to the
Grievance Coordinator at Evang Correctionat Institution, by
Placing a copy in the U«S. Mall, first-clasg prepaid postage

affixed thereto, this EQN day of May, 2007, addresged ag
follows: ‘

Grievance Coordinator .
Evans Correctional Institution
610 Hwy 9 wWegt

- Bennettsviile, s 29512

CRe
QN

S S
Thomas John Torrence

# 094651 MU-266

Broad River Corr. Inst.

4460 Broad River Road
Columbia, sc 29210-4012
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Thomas= 1. Torrence
P 024551 \ AU 15 R
Lizkber Corr, Inst. ER-44
P.O. Box =o0g

Ridgeville, SC 19472-0205

Apcil 21, 2010

Ms. Ann Hallwman

Iomate Grievanse Administrator
Inmate Grievanss Branch

3.0 Department of Corrections
.0, Box 21787

Columbia, &, 2802 1-1787

Rt Grievances: Jall Credit
Frivate Sectar p.I. Wages
Request for Final Agency Decj=zi

Dear Ms. Hallimap:

T an P2epesting your sssistapcs in arbaining a final
dispositinon  op the abova-referenced agency  grievancss
(zopies attached). The grievances have now beaen pending
for 10 yvears and 3 years, respectively,

The encloszed docunents in re the jail aredir izsue
l2arly indi-ate SCDC has informed the state =upreme TOULE
at the AEnCy would process the grievinoms, Az you «=3n
22 from  yoeurp Perords,  despite my efforts, the [saye
rensins in Limbes,  Ig Fegards to bhe PUT. waoes Ehe shate
Suprene Conprt calad in my i
SCDOC, 373 &, S8, Gdn : /(.
that I Fhould €ile an AJEOTY grievanoo, That was dens
within 1% Az of velelpt of thal deo; Lon.  Ther qrievance
also remajins (o Limbaa,

I realizeo Ehat  rhe AYLN Y has no intention of idﬁuing
a favorahl.as ruling in sither WALE2r. In g faith, I have
not  asked the Supreme Court for Anolilwr wrie of mancdanns
and hava Patiently wajted on The agancy to e, I'an acking
For  your AL R ST [RFRSTES YPoothe  Stan |

grievinces  op P35ting 1 fingl Ty
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obtain the relief I am entitled ro

3ystem. In henesty, you are khe first person in many years
that T have seen take an interest in resolving legitimate
isaues,

via Ehe state judicial

Thank you for your affention to theze
With kindeszt regards, I am,

Sinzerely,

@MV\@ G/\QMC-Q

Thomwas John Forruu-u

ENCLOSURES : As noted
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Thomas J. Torrence AUG 1 5 RECR
#094651 /
Lieber Corr. Inst. SA-43

PO Box 205 '

Ridgeville, SC 29472
June 24, 2011

Mary Coleman, Chief

Inmate Grievance Branch

S.C. Department of Corrections
PO Box 21787

Columbia, sC 29221-1787

Re: Grievance No. ECI-980-10

Dear Ms, Coleman:

I contacted your office in June 2010 regarding .the
abovevreferenced grievance. This grievance was originally
filed in 2007. Your Office did not assign a case number
until [ contacted vyou in 2010. It is now one {1) year
after the assignment of the.above-referenced number,

Your June 10, 2010 response stated that you referred
my Step 1 Grievance to outside counsel {Lake E. Summers}
who . would answer Step 1, First, I am unaware of any
provision that allows an internal grievance to be answered
by an “outside” attorney. Second, Mr. Summers represented
SCDC in my lawsuit (Torrence v. SCDC) regarding the issue
of prison industries wages in the grievance at hand.
Third, the SCDC. Grievance Policy does not allow longer than
215 days for the disposition of a grievance.

Mr. Summers is intimately aware that the lower court
and the South Carolina Supreme Court instructed that I file
2 grievance in this matter. Therefore, 1 am formally
Lequesting that your Office make a formal disposition on my
Step 1 Grievance within thirty (30) days of receipt of this
correspondence. If this matter does not Progress with the
Tequested amount of time, which ‘has allowed your Office one
(1) vyear Plus an additional month, I wiiil petition the
Supreme Court regarding your refusal to follow the mandates
Of both Wicker and Torrence, T will petition either for a
writ of mandamus, or in the alternative, permission to
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Ieopen Torrence where an agency grievance has been
Systematically denied, ‘ ‘

Thank you for your assistance in this matter and 1

look forward to hearing from you.

Sincerely, -
<EEE%UwAﬁz4§gCfi%i;$sux<u{

Thomas J. Torrence

Cc: file
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DT o SOUTH CAROLINA ’DEPARTMENT OF CORRECTIONS
INMATE GRIEVANCE FORM

STEP1 : " Office Use Only " "
o Gri No. -

INMATE NAME: \howas I \ocrence C;lde:?néeengral -
SCDC NUMBER: DY S| . : gglin__M

« i1 iS¢, ear-—"._“__
INSTITUTION: Licker Me 15 }% Class.
HOUSING UNIT: SA-43 DateReceived € A9 (1

’ ) . IGC Initials _ &1

WORK ASSIGNMENT: anc&nm

STATE GRIEVANCE (include documentation, and date of incident; if SCDC Poliey, indicate which policy)

SCD‘C Nes  elised o &&S\\GA o eSSy Geievarke No. ECT - 980- (o
Puf.‘S\{fL,‘\!‘ +0 "‘he S.C Sque“—\e COLLF“' Q.‘\_\A\‘“ “f\ \ro-r‘r‘ence V. SCDOC_
373 SC Sg‘g) 66 SEA‘A 86k (a\(b‘l’\ ;f\ **'N \"\WQ\"‘EF‘ TR C\C&‘:Oh \"\Q:s

eaied Grievank te process of laws and access  tu the courly n
order Yo redrecs 3r\ie\1cu\cg5 n o con branen ‘on Oy e Qouth chu\imq

ood UYnited Shales Co.\s\-isru\-ions, the Ciuil R5k¥; of Thstitchonaliwe
Yersong Ak (43 usce §1397) and’ SCdC Po\{c\{ GA-01. 1.

ACTIONREQUESTED: “Tmmed: ate ocesing & Grievance MNo. ECL-980-l0 o
CLL;‘\'D\\WCA\_QCL\\'\* a.é\uvwcg ag0-10"' A gna\a A R C&'\:.pos'\'%mﬁ ',OP";}\NA ECI -
AFO -0 1n MNor o Grieyand and c\e\-wm(nq tHe award to De faid.

SPECIFY HOW AND WHEN INFORMAL RESOLUTION WAS ATTEMPTED BY G RIEVANT:
B Ap«.\ 3\, Aoto Corre&f)m&en& \.O T‘m Com'wqma Bl"anel\ (O-H’GLC\“QA\
' D}mﬂe AY, A0V CoN‘e\PQ'\c\.»eﬂce Yo 11\\'\ Gr«ieua\mcz Br‘cme\\ CCL‘“‘CLA\QA\

@m@ \> @m‘q 8’“7’!(

Grievant Siydature Date

ACTION TAKEN BY IGC: SN A, ECE -~ S 18-11 87 ‘ .

. I
J RN ccfa,j_
{
IGC Signature Date
{31 accept the action taken by the IGC and consider the matter closed. '
} do not accept the action taken and wish to appeal.
SCOC 10:5 (Rey November 1997) , Grievant Signature Date

(CONTINIER AN DEXIERcr roeme,
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STATE OF SOUTH CAROLINA
In The Supreme Court

Thomas J. Torrence, . . « . « . . . . . . PETITIONER,

vs.

‘South Carolina Department of Corrections, . . RESPONDENTS.

In the Original Jurisdiction

AFFIDAVIT OF PETITIONER

STATE OF SOUTH CAROLINA )}

) ~-8s-

COUNTY OF DORCEESTER )

PERSONALLY APPEARED befcore me, Thomas J. Torrence, who

first being duly sworn, deposes and says that:

1.

I am the Petitioner in the attached and above-
captioned Petiticn for Writ of Mandamus.

I am presently incarcerated at Lieber'Correctional
Institution in custody of the Respondent; :

That I worked in the Private Sector Prison
Industries project {ESCOD Industries) at Evans
Correctional Institution from dJure 1997 through
Ncvember 2004;

That in 2001, T instituted the civil action Thomas
Torrence, et al. v. SCDOC and the State of South
Carolina, C/A No. 01-CP-40-3409, in the Richland
County Ccurt of Common Pleas.

That the Socuth Carolina Supreme Court affirmed the
lower court decision in Opinion No. 26328 on May 7,
2007 {373 S.C. 586, 646 S.E.2d 866, rehearing
denied}];

That counsel of record notified me’ via
correspondence dated May 17, 2007 of this decision;

Page 1 of 2
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10.

11.

12.

13.

14,

FURTHER AFFIANT SAYETH NOT.

That I filed an Agency Grievance under SCDC Policy
CGA 0l1.12 concerning.my wages, interest and Long Term
Savings Account on May 21, 2007; :

That I served a copy, via Mail, on the Grievance
Cocrdinators for both Broad River Recad (assigned
institution on 5/21/2001) and Evans Correctional
Institutions; '

That on April 21, 2¢10, I ,cohtacted the S.C.
Department of Corrections’ ' Grievance  Branch
concerning the disposition of this grievance;

That as a result of the ~ April 21, 2010
correspondence, on Jure 10, 20106, the Grievance
Branch assigned Grievance No. ECI-980-10 to the
grievance and stated that “outside counsel” will
respond to the Step 1 Grievance;

That on June 24, 2011, I again contacted the
Grievance Branch inguiring into the disposition. of
this grievance and no response was received;

That I filed a subsequent Grievance (LCI-1104-11 &
ECI 1308-11) on August 15, 2011 oa the failure of
the Department of Corrections to process my
Grievance filed in 2007;

That I have received no response or redress to my
grievance as of the below date.

That I have no other avenue of redress.

orrence

Triomas
#094651
Lieber Corr. Inst. SA-43
F.0O. Box 205

Ridgeville, SC 29472

SWORN TO AND SUBSCRIBED before me

This day of @gm , 2011
jm,a/-ww

Notdr
My Co

X;§Ublic fdy“South Caﬁfllna

ssion Expires:

22/ 8

Page 2 of 2
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STATE OF SOUTH CAROLINA
In The Supreme Court

Thomas J. Torrence, . . . . . «-u o o . . PETITIONER,
vSs.

South Carolina Department of Corrections, . . . . RESPONDENTS.

In the Original Jurisdiction

CERTIFICATE OF SERVICE

The undersigned Petitioner certifies that he has sent a
true and correct copy of the Notice and Petition for Criginal
Jurisdiction and the Petition for Writ of Mandamus to counsel
for Respondents by placing a copy of same in the U.S. Mail,
first-class postage affixed thereto, this ¢ day of October,
2011, addressed as follows: :

Alan Wilson : . Christopher Florian
Attorney General General Counsel

Office of S.C. Attorney General S.C. Dept. of Corr&ctions
P.O. Box 11540 P.0O. Box 21787

Columbia, SC 29211 Columbia, SC -29221-1787

C_%Q\NQ.B\C; NN gt

Thomas JSXorrence

! #094651 -
Lieber Correctional Inst. SA-43
2.0. Box 205
Ridgeville, SC 29472

PETITIONER
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R ECETS/ TS
\,‘;\o..- : S, ';”.,i_,_)
GCT 19 2o%

GENERAL COUNSEL

The Supreme _(!Euurt of South Carolina

POST OFFICE BCX 11330
DAN!ELLERE); g?CEO"l\J’zTOUSE ) COLUMBIA, SOUTH CAROLINA 25214

BRENDAF. SHEALY
CHEF DEPUTY CLERK FAX (603) 734-1489

October 17,2011

(803} 734-1080

Christopher D. Florian, Esquire
S.C. Dept. of Corrections

P.O. Box 21787

Columbia, SC 29221-1787

Re: Torrence, Thomas J. v, State

- Dear Mr. Florian:

This will acknowledge receipt of a Petition in the Original Jurisdiction Writ of
Mandamus in the above matter. A copy of the Petition is enclosed for your files.

Please file a return to this Petition on or before October 27,7201 1. Please bé sure to
show proof that you have served a copy of your return to Mr. Torrence. Upon
receipt of the return, you will be advised of action taken. -

Very truly yours, .
CLERK
DES/bfs
Enclosure

cc:  Mr. Thomas J. Torrence # 094651
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THE STATE OF SOUTH CAROLINA

Thomas J, Torrence, #9465, ...........

South Carolina Department of Corrections,

In the Supreme Court

et e e et e e aen e aas s Petitioner,

......... e s e RESpOndent.

RETURN TO PETITION FOR WRIT OF MANDAMUS

14169 SW3HdAg g

HeZ 12 120
Laarmoqyy

Lake E. Summers
Katherine Phillips
Malone, Thompson, Summers & Ott LLC

. 339 Heyward Street, Suite 200

Columbia, South Carolina 29201

Office: (803) 254-3300

Fax: (803)-254-0309

E-mail: summers@mtsolawfirm.com
phillips@misolawfirm.com

Qutside Counsel for SCDC
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The South Carolina Department of Corrections [“SCDC”) hereby provides its Return to
the Petitioner’s Petition for Writ of Mandamus dated October 5, 2011.!
L OVERVIEW OF PETITION

On or about Octobgt 7, 2011, the'Petitioner served SCDC with his “Petition for Writ of
Mandamus,? and, within his Petition, he succinctly stated the relief he seeks from this Court as
follows:? |

The Petitioner seeks a Writ of Mandamus from this Court to compel the
South Carolina Department of Cormections (SCDC) to perform the
ministerial duty of filing, docketing and resolving Petitioner’s agency
grievance [(Grievance No. ECI-980-10 (filed May 21, 2007)], filed
pursuant to SCDC Policy GA-01.12, Al-Shabazz v. State, 338 S.C. 354,
527 S.E.2d 742 (2000), and as directed by this Court in Wicker v. South
Carolina Department of Corrections, 360 S.C. 421, 423, 302 S.E.2d 56
{2004) and instructed in Torrence v. South Carolina Department of
Corrections, 373 S.C. 586, 593-594, 646 S.E.2d 866 (2007) (rchearing ’
denied), and the Civil Rights of Institutionalized Persons Act, 42 U.S.C. §

1997.

' In accordance with the applicable appellate court rule and relevant precedent, SCDC does not address the merits of
the administrative grievance submitted by the Petitioner under the provisions of SCDC’s Inmate Grievance System
Policy Number GA-01.12. See e.g. South Carolina Appellate Court Rule [SCACR] 245(c); Filson v. Moore, 178
F.3d 266, 278 (4th Cir, 1999) (“Thus, a respondent nced not even address the merits of a habeas petition unless the
court first decides to exercise its original jurisdiction and grants the petition.™), .

2See the Petitioner’s “Certificate of Service” dated October 7, 2011, By letter dated Octaber 17, 2011, the Cletk of
the Supreme Court directed a representative from the SCDC’s Office of General Counsel 1o file its instant Return
and proof of service on or before Octaber 27, 2011, SCDC's Office of General Counsel dirccted the undersigned
counse! to prepare and file the instant Return on the agency’s behalf.

Y See the Petitioner’s Writ of Mandamus, p. 1. On page 3 of his filing, the Petitioner provided the following
summary of the substantive claims at issue in his administrative grievance:

Petitioner, formerly assigned to the SCDC Private Sector Prison Industries with a private
employer (ESCOD Industries}, asserts that he is entitled to prevailing wages for a 320

hour “raining pericd”; interest thereon; back prevailing wages; interest thereon; and
access to his Long Term Savings Account; and interest thereon. .

Page1of11] -
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After expressing his understanding of the applicable standard by which a petition for writ

of mandamus is considered, the Petitioner asserted as follows: *

Petitioner believes the public interest is involved in having SCDC
grievance matters timely resolved in a manner equitable to all parties. This
would monitor the Respondent’s current practice of not answering
meritorious prisoner grievances, in an order to delay resolution in the
South Carolina Administrative Law Court, which has previously settled
this prevailing wage matter following the filing of a grievance, see Earl K.
Will, #237037 v. South Carolina Departmem of Corrections, Docket No.
05-ALJ-04-01159-AP, filed April 20, 2007.}

The Petitioner then requested the following relief from this Court: 8
Based upon the foregoing facts and law, and the Appendix, Petitioner
prays this Writ of Mandamus issue to compel [SCDC] to resolve
Petitioner’s grievance in a timely manner, or take such other action, as this
Court deems equitable.
II. CONTOURS OF THIS COURT’S ORIGINAL JURISDICTION
This Court’s original jurisdiction is derived from the South Carolina Constitution.
Specifically, Article V, Section 5 of the South Carolina Constitution is entitled “Jurisdiction of
Supreme Court,” and provides as follows: ro
The Supreme Court shall have power to issue writs or orders of
injunction, mandamus, quo warranto, prohibition, certiorari, habeas
corpus, and other original and remedial writs. The Court shall have

appellate jurisdiction only in cases of equity, and in such appeals they
shall review the findings of fact as well as the law, except in cases where

‘1d,p. 5.

$ Contrary to the Petitioner’s assertions, SCDC continues to litigate prison industries pay claims before the South
Carolina Administrative Law Court [“ALC"}, For example in Francis Ackerman, #266928, et al, v, 5.C. Dep't of
Corr.,ALC Docket No. 07-ALJ-04-00444, et seq., Chief Administrative Law Judge Andersen is currently presiding
aver a consolidated appeal in which 200 inmates have, with the assistance of counsel, challenged the rate at which
SCDC paid them and continues to pay them for their prison industries labor. Morcover, SCDC respectfully submits
that the ALC in Will has not, as asserted by the Petitioner, “previously scttled this prevailing wage matter following
the filing of a gricvance.” See Wright, #200/23, v. 8.C. Dep't of Corr., 2001 WL 1430140 (ALJD 2006) and
Larrimore, #238126, v. S.C. Dep't of Corr., ALC Docket No. 09-ALJ-04-00470-AP. Ulnmate]y, as explained
further below, the Petitioner has the opportumty to seek relief regardmg the issue(s) articulated in his Pent)on as
well as the merits of the claims he axtlculaxed in his admmlstranve grievance before the ALC. '

®1d., p. 5. Notably, Petitioner did not ask this Court to decide the issues purponedly animated by his administrative
grievance. Instead, he simply requests that this Court direct SCDC to process his grievance.

Page 2 of 11
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the facts are settled by a jury and the verdict not set aside. The Supreme
Court shall constitute a court for the correction of errors at law under such
regulations as the General Assembly may prescribe. (1972 (57) 3176;
1973 (58) 161; 1985 Act No. 9.) [emphasis supplied).

Article V, Section 20 of the South Carolina Constitution is entltled “Powers of Justices
and judges at cha.mbers“ and provxdes as follows:

Each of the Justices of the Supreme Court and judges of the Court of
Appeals and Circuit Court and of all other courts of record shall have
the same power at chambeérs to issue writs of habeas corpus, mandamus,

" quo warranto, certiorari, prohibition, and interlocutory writs or orders of
injunction as when in open court. The judges of the Court of Appeals and
Circuit Court and other courts of record shall have such additional powers
at chambers as the General Assembly may provide, except in matters
required to be determined in a public trial. (1972 (57) 3176; 1973 (58)
161; 1985 Act No. 9.) [emphasis supplied).

The contours of this Couﬂ’sjuﬁsdiction are also reflected within the rules it promulgates.
- Specifically, SCACR 245 is entitled “Oriéinal Jurisdiction of the Supreme Court,™ and, in its
entirety, it provides as follows;

(a) When Appropriate. The Supreme Court will not entertain
matters in its original jurisdiction when the matter can be
determined in a lower court in the first instance, without material
prejudice to the rights of the parties. If the public interest is involved,
or if special grounds of emergency or other good reasons exist why the
original jurisdiction of the Supreme Court should be exercised, the facts
showing the reasons must be stated in the petition with supporting
affidavits. [emphasis supplied]

(b) Extraerdinary Writs. A party seeking -the issuance of an

- extraordinary writ in the original jurisdiction of the Suprcme Court shall
serve and file a petition. The petition and any return shall comply with
the requirements of Rule 240,

() Actions. A party secking to have the Supreme Court entertain an
action in its original jurisdiction (petitioner) shall serve on all other
parties (respondents) a petition for original jurisdiction, a complaint
setting forth the claim for relief in the manner specified by Rule 8,
SCRCP, and a notice advising each respondent he has twenty (20) days
from the date of service to serve and file a return to the petition. Service

" This Rule was renumbered from SCACR 229 ta SCACR 245 effective April 29, 2009,

Page3 of 11
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II1.

shall be in the same manner as required for summons and complaints in
Rule 4, SCRCP. The petitioner shall file an original and six (6) copies of
the petition, notice and complaint with the Clerk of the Supreme Court,
along with proof of service on each respondent. Any party opposing the
petition shall have twenty (20) days from the date of service to file an
original and six (6) copies of his return with the Clerk of the Supreme
Court and serve on all parties a copy of the return. Failure of a party to
timely file a return may be deemed a consent by that party to the matter
being heard in the original jurisdiction. Unless otherwise ordered by the
Supreme Court, the petition shall be decided without oral argument. If
the petition is granted, the respondent shall have thirty. (30) days to serve
and file an answer to the complaint. The Supreme Court may provide for
discovery, fact finding and/or a briefing schedule as necessary.

ARGUMENTIN OPPOSITION TO THE PETITION

A'

This Court should decline to exercise its original jurisdiction over this matter, because the

THE AVAILABILITY OF RELIEF FROM THE ALC NEGATES ANY
AND ALL GROUNDS ARTICULATED BY THE PETITIONER IN

SUPPORT OF HIS PETITION

1. This Court ﬁhould not consider this matter in its original jurisdiction, V
because the ALC may offer the Petitioner relief without prejudice to

either party.

ALC can adjudicate the issues raised by Petitioner without prejudice to the parties.

~ writ of mandamus in its original jurisdiction to compel defendants to credit him with time served
prior to his criminal trial. Ultimately, this Court *“refuse[d] to entertain [the] matter in [its]
original jurisdiction,”

rﬁanda.mus. In reaching its conclusion, thié Court, 406 S.E.2d at 357, emphasized the Court’s

In Key v. Currie, 406 S.E.2d 356 (S.C. 1991), an inmate petitioned this Court to issue a.

limited jurisdictidn as follows:

Although Article V, § 5, of the South Carolina Constitution vests this
Court with the authority to issue exu—aordinary writs and entertain actions
in its original jurisdiction, this Court’s primary function is to act as an
appellate court to review appeals from the trial courts. In Rule 2298
SCACR, this Court has indicated it will not entertain matters in its

% See note 7 above.

Page 4 of 11

0030

and, consequently,b dismissed the petitioner’s petition for writ of



original jurisdiction where the matter can be entertained in the trial
courts of this State. Only when there is an extraordinary reason stch as a
question of significant public interest or an emergency will this Court
exercise its original jurisdiction. [emphasis supplied].

Furthermore, this Court, in Adkin;s‘ v. S.C. Dept. of Corr., 602 S.E.2d 51, 55 (S.C. 2004),
directed inmates, such as the Petitioner, to adjudicate prison industries pay disputes through the
auspices of SCDC’s inmate grievance system. In the companion case to Adkins, Wicker v. 8.C.
Dept. of Corr., 602 S.E.2d 56, 58 (S.C. 2004), this Court held that “[SCDC’s] failure to pay in
accordance with the statutes is reviewable by the [Administrative Law Judge].” In Torrence v.
S.C. Dept of Corr., 646 S.E.2d 866, 869 (S.C. 2007),? this Court further clarified its holdings in
Adkins and Wicker as follows:

The clear rule emerging from the Adkins and Wicker cases is this: inmates

working in the Prison Industries Program have a cognizable, state-created

interest in having the DOC pay them according to the statutory scheme

governing the Program, but thcy do not have a private right of action;

instead, the DOC's internal grievance procedure, with recourse to the

Administrative Law Court, is the appropriate way to have a

prisoner's wage claim adjudicated. [emphasis supplied].
Conséquently, pursuant to Adkins and Wicker, and as acknowledged in Torrence, the forum in
which an inmate, such as Petitioner, may first challenge SCDC’s adjudication of his wage related

grievance is the ALC. _
Additionally, Article V, Section 20 of the S.C. Constitution éxprcssly provides that
“judges . . . of all other courts of record shall have the same power at chambers to issue writs of
... mandamus.” Thus, Administrative Law Judges [“ALJs”] can, and have, consider petitions for
writ of mandamus. See e.g. Daniel Jones. # 130817 v. S.C. Dep't of Corr., ALC Docket No. 04-
ALJ-04f00361-IJ (denying inmate’s petition for writ of mandamus to process his grievance and

instead granting SCDC’s motion for remand back to SCDC so that SCDC could process inmate’s

? The Petitioner was the lead plaintiff in Torrence.
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grievance); John H. Backus, # 283919 v. S.C. Dep’t of Corr., ALC Docket No. 03-ALJ-04-
00274-1J (denying inmate’s petitionfor writ of mandamﬁs for SCDC to pfocess his grievance).
Despite this reality, however, the Petitioner argued that no lower court can provide the
relief he requésted.m However, the Petitioner failed to support this contention with any facts or
law. The Petitioner also failed to demonstrate thét his rights would be prejudiced in any way if
SCDC’s purported failure to process or otherwise adjudicate his administrative grievance was
addressed by the ALC. Accordingly, the claim for relief articulated by the Petitioner can, and
should, be resolved by the ALC, and, therefore, this Court should deny his petition;‘
2. Even if this Court exercises its_original jurisdiction over the issues

raised by the Petitioner in bhis Petition, it should still decline to issue

the writ of mandamus sought by the Petitioner in light of the relief
available to him before the ALC.

IEvcn if this Court exercises its original jurisdiction over this matter, it should still deny
the Petitioner's demand for mandamus.

This Court, in Edwards v..State, 678 S.E.2d 412, 419 (S.Cl. 2009), provided the following
guidance when consid.cring a petition for writ of mandamus in this Court original jurisdiction:

The Supreme Court has the power to issue writs of mandamus. S.C.
CONST. art. V, § 5; S.C.Code Ann. § 14-3-310 (1976). Mandamus is the
highest judicial writ known to the law. Brackenbrook N. Charleston, LP v,
County of Charleston, 360 S.C. 390, 400, 602 S.E.2d 39, 45 (2004).Itis a
coercive writ which orders a public official to perform a ministerial duty.
Wilson v. Preston, 378 S.C, 348, 354, 662 S.E.2d 580, 582 (2008); Ex
Parte Littlefield, 343 S.C. 212, 222, 540 S.E.2d 81, 86 (2000).

For a writ of mandamus to issue, the following must be shown: (1) a duty
of the Respondent to perform the act; (2) the ministerial nature of the
act; (3) the Petitioner's specific legal right for which discharge of the
duty is necessary; and (4) a lack of any other legal remedy. Wilson v.
Preston, 378 S.C. at 354, 662 S.E.2d at 583. A ministerial act or duty is
one which a person performs because of a legal mandate which is defined

10 See Petitioner's Petition for Writ of Mandamus, p. 4. The Petitioner did not assert or otherwise demonstrate that
he had previously filed a petition for relicf from the ALC.
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with such precision as to leave nothing to the exercise of discretion. Id at
354, 662 S.E.2d at 583. [emphasis supplied]

This Court has also expressed that “(t]he issuance of the writ of mandamus is not a matter
of strict legal right, but it rests in the sound discretion of the court.” Linton v. Gaillard, 25 S.E.2d
896, 898 (S.C. 1943) (citation omitted).

As discussed immediately above, this Court, in Adkins, Wicker, and Torrence, declared
that inmates, such as the Petitioner, must adjudicate prison industries pay disputes under the
auspices of SCDC’s inmate grievénce system, and subsequently, they may appeal SCDC’s
determination of their pay disputes to the ALC. As also discussed above, Article V, Secﬁon 20
yof our state’s‘Constitution eﬁpressly provides that ALJs have the power to grant petitions for writ

of mandamus, See also Daniel Jones, # 130817 v SC Dep’t of Corr. and John H. Backus, #

283919 v. S.C. Dep’t of Corr.

Consequently, the ALC has jurisdiction not only to review SCDC’s substantive decision
regarding the prison industries pay claims articulated within administrative grie\}ance filed by its |
inmates, but it also has jurisdiction to grant the relief specifically requested by the Petitioner in
his filing. | |

Thus, éontrary to his contentions, the Petitioner clearly has relief available to him via the
ALC, and he failed to provide this Court any reason as to why he has not previously availed

himself to such relief." Accordingly, this Court should deny his petition for writ of mandamus.

1 See note 10 above,
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B. THIS COURT SHOULD NOT EXERCISE ITS ORIGINAL
JURISDICTION OVER THIS MATTER, BECAUSE THE PETITIONER
DID NOT IDENTIFY AN ISSUE OF PUBLIC INTEREST

As reflected by SCACR 245 and this Court’s decision in Xey, this Court may, in limited
circumstances, exercise its original jurisdiction over a matter of significant public interest. The
issues identified by the Petitioner, however, do not constitute matters of significant public
interest.

Specifically, this Court has determined that disputes regarding the election of public
officers involves a significant public interest. See e.g. Mitchell v. Spartanburg County Legislative
Delegation, 685 S.E.2d 812, 813 (S.C. 2009) (ﬁnding that a dispute regarding whether the
elecﬁonlof officers to a legislative delegation is a procedural or substantive matter was a matter
of great public interest); Sloan v. Hardee, 640 S.E.Zd 457, 459 (S.C. 2007) (exercising its
original jurisdiction because the manner in which commissioners for the S.C. Depai'tment of
Transportation were appointed was a matter of public interest).

This Court has also determined that some constitutional matters present issue§ of
significant public interest. See e.g. Ex parte Brown, 711 S.E.2d 899, 900 (S.C. 2011) (holding
that the issue of whether the Takings Clause of the Fifth Amendment to the United States
Constitution is imp.[icatec.i when an attorney is appointed by the court to represent an indigent
litigant presentéd a matter of significant public interest); American Petroleum Inst. v. S.C. Dep't
of Revenue, 677 S.E24d 16 (8.C. 2009) (exercising this Court’s original jurisdic_:tion to determine
whether a legislative act violated the one subject rule of the South Carolina Constitution);
Bennett v. State, 669 S.E.2d 594, 594 — 95 (S.C. 2008) (exercising this Colun’s original
jurisdiction to clarify that its prior holding in State v. McGrier, 663 S.E.2d 15 (S.C. 2008), which

held that the Community Supervision Program statute providing that inmates may be required to
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serve additional periods of community supervision for “successive revocations was
unconstitutional, applied retroactiyely to incarcerated inmates).

-Furthermore, this Court has exercised its original jurisdiction over cases which resolved a
dispute between different branches of government. For instance, in McConnell v. Haley, 711
S.E.2d 886 (S.C. 2011), this Court exercised its original jurisdiction to enjoin an executive order
~ issued by Governor Haley which required the General Assembly fo reconvene in extra session.
Similarly, in Ediwards,'? this Court exercised its original jurisdiction to resolve a dispute between
the Governor and the General Assembly regarding the election to secure federal funds available
under the American Recovery and Reinvestment Act of 2009,

Unlike the cases cited aBove, however, the issues identified by the Petitioner simply do
not involve a matter of public interest. Furthermore, the relief requested by the Petitioner — to .
comnpel SCDC to process and adjudicate Ais administrative grievance — has absolutely no impact
on any other individual or entity. Therefore, this Court should deny his petition and, by
extension, decline to exercise its original jurisdiction over this matter.

C. THIS COURT SHOUi,D NOT EXERCISE ITS ORIGINAL

JURISDICTION OVER THIS MATTER, BECAUSE THE PETITIONER

DID NOT IDENTIFY AN EMERGENCY OR TIME SENSITIVE ISSUE
As explained by this Court's decision in Key, and as reflected by SCACR 245, this Court
may, in limited circumstances, exercise its original jurisdiction when an emergency or time
sensitive issue exists. See eg Po}ter v. Jedziniak, 512 S.E.2d 497 (S.C. 1999) (granting petition
for writ under the exigencies of time when the issues related to the abolition of required public
_notice when an automobile insurers requested certain rate increases); S.C. Dep’t. of Parks,

Recreation, & Tourism v. Brookgreen Gardens, 424 S.E.2d 465, 466 (S.C. 1992) (exercising

" In Edwards, 678 S.E.2d at 419, this Court also granted a petition for writ of mandamus to require the Govemor to
submit an application for funds under the American Recovery and Reinvestment Act of 2009.

Page9of 11

0035



original jurisdiction to determine the respective rights of the parties in property when deadline
for FEMA funding was rapidly approaching). |

Succinctly stated, the issues raised by the Petitioner are simply not time sen.sitive and do
not involve an emergency similar to those described above. Furthermore, the Petitioner did not
claim that the issues he raised are time sensitive or otherwise constitute emergency
circﬁmstances. Therefore, this Court should not exercise its original jurisdiction over this matter.

D. THIS COURT SHOULD NOT EXERCISE '1ITS ORIGINAL

JURISDICTION OVER THIS MATTER, BECAUSE SCDC SHALL
PROCESS AND ADJUDICATE THE PETITIONER’S ADMINISTRATIVE
GRIEVANCE, AND, THEREFORE, HIS PETITION IS MOOT

As illustrated above, the sole relief sought by the Petitioner in his filing is for thlis Court
to ooxﬁpel SCDC to process and adjudicaie his administrative grievance. |

SCDC, by and through its undersigned outside counsel, respectfully submits that it will
process and adjudicate the Petitioner’s administrative grievance, ‘designated as ECI-980-10,
pursuant to the provisions of SCDC's Inmate Grievance System Policy GA-01.12 no later than
30 days after the filing date of its instant Return.

Consequently, as SCDC shall. process and adjudicate the Petitioner’s administrative
grievance, the relief he sought in his insiant filing is moot. Cheap-O’s Truck Stop, Inc., v. Cloyd,
567 S.E.2d 514, 517 (S.C. Ct. App. 2002) (“A case becomes moot when judgment, if rendered,
will have no practical legal effect upon existing controversy. ... Byrd v. Irmo High School, 321
S.C. 426, 468 S.E.2d 861, 864 (1996) ...). Therefore, SCDC respectfully urges this Court to

dismiss his petition in its entirety.
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IV. CONCLUSION

For the reasons stated above, this Court should deny the Petitioner’s Petition for Writ of

RESPECFFULLY SUBMITTED:

Lake E. Summers
Katherine A. Phillips
Malone, Thompson, Summers & Ott LL.C

Mandamus in its entirety.

339 Heyward Street, Suite 200

Columbia, South Carolina 29201

Office: (803) 254-3300

Fax: (803) 254-0309

E-mail: summers@mtsolawfirm.com
phillips@mtsolawfirm.com

Outside Counsel for SCDC

Columbia, South Carolina
October 27, 2011
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THE STATE OF SOUTH CAROLINA
In the Supreme Court

Thomas J. Torrence, #94651, . .coeerivereeriernvecninnnns ree e trrabresanasrnabeasiaanerernaares Petitioner,

South Carolina Department of Corrections, ............ [ SO UP PSP PPN Respondent.

PROOF OF SERVICE

This is to certify that I have, on this date, caused to be served a copy of Respondent
SCDC’s Return to the Petitioner’s Petition for Writ of Mandamus upon the Petmoner, via
the Umted States Mail, to the following address:

Thomas J. Torrence, #094651
Lieber Correctional Institution
SA-43
, Post Office Box 205
Rldgewlle South Carolina 29472

71/

Lake E. Summers
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STATE OF SOUTH CAROLINA
In The Supreme Court
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South Carolina Department of Corrections, . . RESPONDENTS.

AN

. REPLY TO RESPONDENT’S RETURN
TO PETITICN FOR WRIT OF MANDAMUS

Thomas J. Torrence

- $094651 '
Lieber Correctional Inst.
P.OC. Box 205
Ridgeville, SC 29472

PETITIONER

LAW OFFICES

NovV 02 201

MALONE, THOMPSON
SUMMERS & OTT,LLC
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PETITION FOR WRIT OF MANDAMUS

Thomas J. Torrence ("“Petitioner”) herein responds to
Respondent South Carolina Department of Corrections (“SCDC”)
Return to Petitioner’s Petition for Writ of Mandamus dated
October 27, 2011.

I. PURPOSE 6? PETITIONER’S WRIT IN ORIGINAL JURISDICTION

.Petitioner asserts that the sole relief of [his) Qrit-is to
compel SCDC to process Grievance ECI-980~10 in accordance with
SCDC Policy GA 01.12 (2006), S.C. Constitution Art. I, §§ 2 and
3, and the Civil Rights of Iﬁstitutionalized Persons Act, which
SCDC, and specifically outside counsel, Léke E. Summers, Esqg.,
have intentiocnally avoided for a period.of ten (10) years, I
one forum or another. |
II. TEIS COURT'S ORIGINAL JURISDICTION

Without contention by either party, this Court enjoys
discretion and authority to entertain extraordinary writs
regardless of available alternative avenues of relief where
such circumstances exist.

III. PETITIONER’S REPLY

SCDC Policy GA 01.12 (2006) controls the internal aéency

grievance procedure for inmates., A Step 1 Grievaﬁce should be

answered in 40 days, Id., §13.4. The Step 2 Grievance, “Appeal
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Process,” should be resolved in 60 days, Id., §13.6 The time
for response in set forth in part,

“.Time limits at each step in the procedure are contained

herein; but in most instances, grievances will be

processed from initiation to final disposition within 125

days.. (NOTE: The maximum extension that may be given is 90

days. Under certain circumstances the grievance process

may exceed 215 days.)” (Criginal emphasis)

Mr. Summers was aware of this Court’s ruling as to.wage
reiated grievances sinée the Wicker .decision in 2004, while
Tofrence was pending and specifically tﬁéreafter, where Mr.
SGmmers was counsel of record for SCDC in Torrence. Yet, Mr.
Summers has failed to reséond to grievance‘980-10 specifically
addressed to his attention, see “Disposition by Staff Member”,
Petitioner’s Appendix (“Peﬁ.App.”) 1f

Petitioner asserts this matter is capable of repetition
and thus concerns the public interest where the agency
systematically deérives indigenﬁ and pro se inmétes their
right[s] to redﬁess grievances.

SCDC and General Counsel have previously proposed to this"
Court that cne pf Petitioner’s grievances was moot where SCDC
stated it would “process” the grievance; and théreafter'refused
to timely adjudicate the matter{

Petitioner file Grievance ECI-633-03 on November 20, 2000,
Pet.App. 5, pertaining to sentence.start date; On July 15,

2003 Peti;ioner filed a Petition for Wrik of Mandamus in this

Court to compel SCDC to process the grievance. On July 24,
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2003, this Court directed SCDC to respond to the Petition. On

July 29, 2003 Petitioner was instructed by SCDC to re-file 633-
03, Pet.App. 5. On July 30, 2003, David Tatarsky, Esq., then
SCDC General counsel, submitted to this Court “..however, by

permitting Mr. Torrence to file this grievance and utilize the

Inmate Grievance System, SCDC now believes that Mr. Torrence’s

Petifion is moot.” SCDC failed to “process” 633-03 for seven
{7) years following that assertion.

Petitioner contacted SCDC concerning 1 633-03 and the
instant grievance on April 21, 2010, Pet. App. 5. As a result

Petitioner did hot receive a fihal agency decision (Step 2) on

633-03 until July 19, 2010, fully ten {(10) years after the

filing of the grievance and seven {7) yéars after counéel's
assertion to this Court, There is a reasonable expectation
that the complaining party here will be subjected to the same
action again, abéent'this Courﬁ's intervention.

Petitioner asserts in good faith and in an effort not to
burden the record here that each document referenced above is
available upon request to this Court or Respondené's counéel.

Based on these facts'this matter is capable of repetition
and should not be considered moot merely upon counsel’s
submission [it] will “procéss and adjudicate” the grievance.

In 1light of Respondent’s previous failure to process

Petitioner’s grievances, Petitioner prays this Court grant the
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petition and order SCDC to adjudicate Steps 1 and 2 within 60

days to ensure compliance, or take such action this Court deems

equitable.

CONCLUSION

7/

Based on the Petition, Appendix and foregoing reasons,

this Court should grant Petitioner’s Writ of Mandamus.

Respectfully submitted,

<:§£§;wAku\§§5 <555£;¢¢AAQJL

Thomas J. Torrence
§094651

Lieber Corr. Inst. SA-43
P.O. 205

N Ridgeville, SC 25472
dated October & , 2011

at Ridgeville, SC .PETITIONER
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STATE OF SOUTH CAROLINA
In The Supreme Court

Thomas J. Torrence, . + « » « o « « + . o PETITIONER,
vVS.
South Carolina Department of Corrections, . . . . RESPONDENTS.

CERTIFICATE OF SERVICE

The undersigned Petitioner certifies that he has sent a
true and correct copy of the Reply to Respondent’s Return to
Petition for Writ' of Mandamus to counsel for Respondents by
placing a copy of same in the U.S. Mail, first-class postage
affixed thereto, this ;iﬁ‘f day of Octoeber, 2011, addressed as
follows:

Lake E. Summers, Esqg.
MAT.ONE, THOMPSON, SUMMERS & OTT, LLC
339 Heyward Street, Suite 200

Columbia, SC 29201
(EEEEE;AAU}é; ;E \QBAQALCJ{
Thomas J. Tgrrence
#09465187) |
Lieber Correctional Inst. SA-43

P.0. Box 205
Ridgeville, SC 29472

PETITIONER
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The Supreme (ﬂldurt of édutb @afu[ina

HEAR POST OFFICE BOX 11330
DANIELLEER gF couRTOUSE COLUMBIA, SOUTH CAROLINA 29213
BRENDA F, SHEALY (803) T24-1080

CHIEF DEPUTY CLERK FAX (803) 734.1499

November 9, 2011

Lake E. Summers, Esquire
Katherine Phillips, Esquire
Malone, Thompson, Summers & Ot
339 Heyward Street B
Suite 200

Columbia, SC 29201

Re: Torrence, Thomas J. v. State
Dear Counsel; -

This will acknowledge receipt of the return you filed in connection with the above
Petition for Writ of Mandamus.

Please advise the Court in writing when Mr. Torrence’s SC Department of
Corrections grievance has been resolved.

Very truly yours, _
" CLERK e
DES/bfs LAW OFFICES
cc:  Mr. Thomas J. Torrence # 094651 NOV 1 4241
\ SR
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/

AMENDED REPLY TO RESPONDENT’S RETURN
TO PETITION FOR WRIT OF MANDAMUS

Thomas J. Torrence
£094651

Lieber Correctiocnal Inst.
P.O. Box 205
Ridgeville, .5C 29472

PETITIONER

LLAW OFFICES

NOY 1 6 7011

MALONE, THOMPSON
SUMMERS & OTT, LLC
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AMENDED REPLY TO RESPONDENT’S RETURN
Thomas J. Torrenée (“Petitioner”) herein submits this
amended response to Respondent South Carolina Department of
Corrections (“SCDC”) Return Lo Petitioner’s Petition for Writ
of Mandamus dated October 27, 2011, following submissions dated
November 1, 2011 (attaqhed).,_
Couns=l for Respondents clearly submitted to this Court in
their Cctober 27, 2011 Return, Section D, that:
| “.respectfully submits that it will process and adjudicate
the Petitioner’s administrative grievance, designated as
ECI-980-10, pursuant to the provisions of SCDC Inmate

Grievance System Policy GA-01.12 no later than 30 days
after the filing of its instant Retuzn.”

Respoﬁdent’s Return, § D, page 10.

Respondents contradict counsel’s October 27* submission to
this Court. = On November 10, 2011, Petitioner received &
response {attached) to His June 24, 2011 correspondenée tp
Respondent’s Grievance Branch Chief (Writ Appendix pg. 7-8).
Respondent’s submission indicates that no response to ECILQBO—
10 will be fcrthcoming until a disposition by the “Appellate
Court” in a lawsuit to which this Petitioner is not a party.
Respondents cleérly state “we cannot serve you with a
response.”

Also on November 10, 2011, Petitioner received a response
(attached) to his Grievance complaining of Respondents faiiing

Lo process ECI-980-10 (Writ Appendix pg. 9). This response
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similarly implies Petiﬁioner‘s grievance will not receive a
timely response in stating “The Prison Industries grievances
are still pending in the courts. When we receive the final
disposition, you will be served the response.”

Respondents, despite counsel’s submission to “process and
adjudicate” the grievance, have no intention of timely
responding absent this Court’s Writ of Mandamus.

This Court’s decision in Torrence wv. South Carolina
Department of Corrections, 373 S.C. 586, 593-5%84, 646 S.E.2d

866 (2007) instructed this Petitioner must file an agency

‘grievance and proceed through the Administrative Law Court to

obtain the relief sought.
CONCLUSION
Baséd on the Petition, Appendix and recent éubmissions by .
Respondents, this Court should grant Petitionef’s Writ of

Mandamus.

Respectfully submitted,

(o g@mw

Thomas J. Torrence
§094651
Lieber Corr. Inst. SA-43
P.0O. 205
. Ridgeville, SC 29472
dated November 10, 2011 '
at Ridgeville, SC PETITIONER
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Thomas J. Torrence .
094651 ‘ T e -

Lieber Corr. Inst. SaA-43 . ‘ o
PO Box 205 : : —
Ridgeville, SC 29472 IR

‘ June 24, 2011! ' ' o
44;{' /‘//{tl/ﬁﬁ-// - ' ”
Mary Coteman, Chief
Inmate Grievance Branch
S$.C. Department 0f Corrections
PO Box 21787
Columbia, SC 29221-1787

Re: Grievance No. ECI-980-10

Dear Ms. Coleman:

I contacted your office in June 2010 regarding the
above-referenced grievance. This grievance was originally
filed in 2007. your Office did not assign a case number
until I contacted you in 2010. It is now one (1) year
after the agsignment of the above-~referenced number,

Your June 10, 2010 response stated that you referred
my Step 1 Grievance to outside counsel (Lake E. Summers)
who would answer Step 1. First, 1 am unaware of any
provision that allows an internal grievance teo be answered
by an “outside” attorney. Second, - Mr. Summers represented
SCDC in my lawsuit (Torrence v, SCDC) regarding the issue
of prison industrijes wages in the grievance at hand.
Third, the scDc Grievance Policy does not allow longer than
215 days for the disposition of a grievance,

Mr, Summers is intimately aware that the lower court
and the South Carolina Supreme Court instructed that I file
a grievance in this matter. Therefore, I am formally
réquesting that your Office make a formal disposition on my
Step 1 Grievance within thirty (30) days of receipt of this
correspondence. If this matter does not progress with the
requested amount of time, which has allowed your Office one
(1) year plus an additional month, I will petition the
Supreme Court regarding your refusal to follow the mandates
of both Wicker and Torrence. I will petition either for a
writ of mandamus, or in the alternative, permission to

0049



reopen Torrence where an agency gqgrievance has been
systematically denied.

Thank you for your assistance in this matter and I
look forward to hearing from you.

Sincerely,
@u«%@ A

Thomas J. Torrence

Ce: file
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STATE OF SOUTH CAROLIMA
In The Supreme Court

Thomas J. Torrence, . .+ « + o v o o o o . PETITICNER,
Vs,

Scuth Carolina Department of Corrections, . , . . RESPONDENTS.

-CERTLIFICATE OF SERVICE .

The undersigned Petitioner certifies that he has sent a
true and correct copy of the BAmended Reply to Respondent’s

- Return to Petition for Writ of Mandanus t¢o counsel for

Respondents by placing a copy of same in the U.S. Mail, first-
class postage affixed thereto, this _th day of November, 2011,
addressed as follows: :

Lake E. Summers, Esq. .

MALONE, THOMPSON, SUMMERS & OTT, LLC
339 Heyward Street, Suite 200
Columbia, SC 239201

Thomas J. To
4094651
Lieber Correctional Inst. SA-43
P.C. Box 205 ’

Ridgeville, SC 29472
f

PETITIONER
LAW OFFICES

NOV 1 6 7011

MALONE, THOMPSON
SUMMERS & OTT,LLC

0052



POST OFFICE BOX 11330
DANI&EE{(E:'%?USE ; COLUMBIA, SOUTH CAROLINA 23211
BRENDA F, SHEALY (803) 7341080
CHIEF DEPUTY CLERK

FAX {803) 734-3499

January 11, 2012

Mr. Thomas J. Torrence # 094651
SA-43 A
Lieber Correctional .
Institution
P. O. Box 205
Ridgeville, SC 29472

Re: Torrence, Thomas J. v. State
Dear Mr. Torrence:

Enclosed is a copy of an order of the Court issued in the above matter.

Very truly yours,
D w7 j
Chief Deputy Clerk
BFS/mgh
Enclosure _' LAW OFFICES-
cc:  Lake E. Summers, Esquire - ', N7 01
Katherine Phillips, Esquire _ MALONE, THOMPSON

SUMMERS & OTT, LLC
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The Supreme Court of South Carolina

LAW OFFICES

ORDER 12000

MALONE, THOMPSON
SUMMERS & OTT, LLC

The following matters are dismissed pursuant to Key v.

Currie, 305 S.C. 115, 406 S.E.2d 356 (1991), because no extraordinary

reason exists to entertain them in this Court’s original jurisdiction:

1. Charles Morrow. Letter to the Clerk of Court received December
12,2011, Case Tracking No. 2011204328.

2. Ronnie Blackwell. Letter to the Clerk of Court received -
December 12, 2011. Case Tracking No. 2011204331.

3. Aubrey Cohen. Letter to the Chief Justice received December 12,
2011. Case Tracking No. 2011204406.

4. Carl Woods. Letter to the Chief Justice and Notice of Motion for
Dismissal received January 3, 2012. Case Tracking No.
2012205629.

5. Dominic Gallman. Letter to the Chief Justice dated November
16,2011. Case Tracking No. 2011204506.

6. Billy Ray Wright. Letter to the Clerk of Court received
- December 13, 2011. Case Tracking No. 2011204507.

7. Thomas J. Torrence v. South Carolina Department of Correctlons
Petition for a Writ of Mandamus dated October 5,2011. Case
Tracking No. 2011200747.
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8. Kenneth Sherman. Notice of Motion and Motion for the
Production and Inspection of Evidence and Information which
May Lead to Evidence, dated December 5, 2011. Case Tracking
No. 2011204127.

9. Eric Samuel v. Hon. Julie J. Armstrong. Clerk of Court,
Charleston County. Motion for Leave to Proceed In Forma
Pauperis, Summons, Notice of Motion and Motion for a Writ of
Mandamus for the Production of Charleston County Grand Jury
Impanelment of Documents from the Clerk of Court for
Charleston County, and Complaint & Jury Trial Demand & Writ
of Mandamus, dated November 30, 2011. Case Tracking No.

2011204026.
IT IS SO ORDERED. | |
( x}% J
P .

Columbia, South Carolina

January 11, 2012
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- STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Thomas J. Torrence, #094651

Appellant,
NOTICE OF APPEAL

VS,

South Carolina Department of Corrections,
DOCKET NO__-ALJ-O4-___ -

Respondent. GRIEVANCENO.: ECI-980-10

St N N N Nt St et N gt e

" Notice is hereby given that __Thomas J. Torrence does hereby

appeal the final decision of the South Carolina Department of Corrections dated __2/9/12 and
teceivedon __2/15/12 + & copy of which is attached. A general statement of the grounds for

appeal is (See S.C. Code Ann. ¥ 1.23-380(A )(6)):

DOC'g final a decision is in violation of canstitutional and statuto rovisions;
vag {n excess of the statutory autho e{ of DOC; was made upon tmlawfuévg ure; wvag
Clearly erroneous in view of the reliable, probative, and substantial dence on the
wvhole recorf: and vas arbitrary and capricious in a clearly unvarranted abuse of
discret{on {n that:

DOC withheld prevalling wace - 320 hours of labor:
l%! DOC :iemavgé apportion ot p%et?af?fng vages foP 1abop from Nov. 1997 - Nov. 2004,

thout statuto authorit{;
(3) Grievant {8 entified to interest on unlawvfully withheld wages.
[C)) W(B) (23§nies accéss to wages neld In & 8CTOw Tof his Denafit ander §24=3=F TCRTTST |nd

(Sg DOC pays a subatandard interest rate on escroveg monles held under §24-3-30TA)TS) ;
an

{6) Time to file grievance equitably tolled by pendancy of this action in Torrence V.
SCNC, 373 S.C. SAK, 640 S.E.2d /66 (2007).

Thomas J. Torrence : %Q ) §;§ .E.?QE!EE o
SOBAREY e oy _4a : Mgned

PO _Box 205 _fﬂou\c_\«. RVIRT-TEY
Mailing Address Duted '

Ridgeville, sSC 29472-0205
City, Ntate, Zip Cinle

Thomas Js CERTIFICATE OF SERVICE
Fhorehy contify tha LTOEYONCS  tyuur nmes, o rhc'ﬂa.ny o _March 12 g, _Ridgeville .
Suuth €arehng, sepved o vopy uf the foregong Nagee of Appeal an Wl parties i this MaNter By dupusithing the same in the United States
Ml postage paud. o in the nai reun) ol the aadeesigied®s instittan atd addresser! as Gallowe;

Natne of peeinfApency served: General Counsel, s.C. Dept. of Corrections

Akdress; P.0. Box 21787
COy State, Zip il Columbia, SC 29221-1787
Priont soure mone N Yy ur e

ISve revere sde four fistructionsy
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THE STATE OF SOUTH CAROLINA FFiceg

In The Administrative Law Court HAY;)4ZUU
M-LO;\-
SUM\ER; THOMps o,
APPEAL FROM FINAL AGENCY DECISION Lle

South Carolina Department of Corrections

Case No. 12-ALJ-04-0143-AP
Grievance No. ECI-980-10

Honorable Deborah Brooks Durden, Administrative Law Judge

Thomas J. Torrence, #094651 . . . . . . . . . . APPELLANT

v.

S5.C. Department of Corrections . . . . . . . . RESPONDENTS

APPELLANT’S ORIGINAL BRIEF

Thomas J. Torrence
#094651

Lieber Corr. Inst. SA-43
P.O, Box 205

Ridgeville, SC 29472-0205

APPELLANT, Pro se
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II.

III.

iv,

ISSUE (S) CN APPEAL

THE DEPARTMENT OF CORRECTIONS WITHHELD THE

"PREVAILING WAGES FOR APPELLANT’S LABOR DURING A

320 HOUR “TRAINING PERIOD” (JUNE 1997 - AUGUST
1997) AGAINST THE STATUTORY AUTHORITY OF S.C.
CODE §§ 24-3-40, 24-3-315, AND 24-3-430(D).

THE DEPARTMENT OF CORRECTIONS REMOVED A PORTION
OF PREVAILING WAGES FOR APPELLANT’'S LABOR FROM
AUGUST 1997 TO NOVEMBER 2004 AGAINST THE
STATUTORY AUTHORITY OF S.C. CODE §§ 24-3-40, 24-
3-315, AND 24-3-430(D).

THE DEPARTMENT OF CORRECTICNS DENIES APPELLANT
IMMEDIATE ACCESS TO WAGES ESCROWED FOR NHIS
BENEFIT AGAINST THE STATUTORY AUTHORITY OF S.C.
CODE §§ 24-3-40(A)(5), 24-3-40(B})(2), AND 24-3-
315.

THE DEPARTMENT OF CORRECTIONS DENIES APPELLANT

- HIS PROPERTY INTEREST IN A FAIR INTEREST RATE ON

WAGES ESCROWED FOR HIS BENEFIT UNDER S.C. CODE
ANN. §24-3-40(A)(5}.

APPELLANT IS ENTITLED TO INTEREST ON ALL WAGES
WITHHELD WITHOUT STATUTORY AUTHORITY.

APPELLANT’S GRIEVANCE WAS QUITABLY TOLLED BY THE
PENDANCY OF THIS ACTION IN THE COURTS OF THIS
STATE.
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Thomas J. Torrence, # 094651

)
) Docket No. 12-ALJ-04-0143
Appellant, ) Grievance No. ECI 980-10
_ )
vs, ) Honorable Deborah Brooks Durden
)
South Carolina Department of Corrections, )
- ) APPELLANT'S
Respondent. ) ORIGINAL BRIEF
)
STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (“ALC™)
pursuant to the Notice of Appeal filed on March 12, 2012 by Thomas J. Torrence
(“Appellant”), an inmate incarcerated in the South Carolina Department of Corrections
(“DOC”). Appellant asserts that the DOC removed portions of his wages earned in a
private sector prison industries program without statutory authority, the DOC refuses to
allow Appellant access 1o his long-term savings funds in escrow, and the DOC distributes
a substandard interest on those funds.

‘JURISDICTION

This Court’s jurisdiction to hear this matter is derived from the South Carolina
Supreme Court decision in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000).
The Supreme Court limited the ALC’s jurisdiction in inmate appeals to state-created
liberty interest typically involving: (1) cases in which an inmate contends that prison
officials erroneously calculated his sentence or sentence-related credits, or custody status;
and (2) cases in which an inmate has received punishment in a major disciplinary hearing
as a result of a serious rule violation. Id. Later, the Court clarified that the ALC must
provide minimal due process for state-created liberty or property interests in cases
involving prevailing wage claims, Wicker v. S.C. Dept. of Corrections, 360 S.C. 421, 602
S.E.2d 56 (2004).

PROCEDURAL HISTORY

Appellant filed a Step One agency grievance on May 21, 2007 at Broad River
Correctional Institution and served a copy, via U.S. Mail, on the Grievance Coordinator
at Evans Correctional Institution. The DOC did not respond until December 1, 2011,
following Appellant's petition for writ of mandamus to our Supreme Court. The DOC,
through outside counsel appeann;, here {Lake €. Summers, Esq.| denied Step One in its
entirety. .
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Appellant timely filed a Step Two Appeal with Appendices A-L in support
thereof on December 5, 2011. The DOC denied the Step Two in its entirety on February
9, 2012, which was received by Appellant on February 15, 2012. The Notice of Appeal
in this matter was filed March 12, 2012.

FACTUAL BACKGROUND

Appellant was hired in the Private Sector Prison Industries (Prison Industries
Enhancement Certification Program (“PIE")) - (Insilco Global Technologies/Escod) at
Evans Correctional Institution in June 1997. Appellant was required to work a “Training
Period™ where he performed labor side-by-side with non-inmate individuals employed
from the local community (earning between $8.00 - $14.00 per hour) by Escod at a rate
of .25¢ per hour for 160 hours, and .75¢ per hour for the following 160 hours. Many of
these hours were over-time labor. Upon completion of the 320 hour training period
Appellant was paid $5.25 per hour. Appellant continued to labor side-by-side with
private sector employees as a Quality Contro! Inspeclor and Section Lead Person; and in
a corporate buy out, assumed many of the functions of the non-inmate employees
(Maintenance Supervisor, Document-Control, Training Coordinator and Quality Control
Supervisor). Appellant labored in these positions from June 1997 - November 2004.
Throughout this period Escod paid $7.17 per each regular hour of Appellant's labor and
$10.89 per each overtime hour, which was remitted to DOC pursuant to §24-3-40.

When the South Carolina Legislature amended S.C. Code §§ 24-3-40 and 24-3-
430 by 1999 Act No. 68, §2, Appellant and other prisoners complained to DOC Division
of Industries personnel. In 2000, Appellant and Inmate William Ray Ward petitioned the
DOC to change the wage payment practice then in effect. That petition was unanswered.

Appellant, Ward and Inmate Henry Hubbard filed suit in 2001 in the Richland
County Count of Common Pleas (2001-CP-40-3409). Appellant obtained counsel who
amended the declaratory judgment action and added Susan Smith as representative of the

beneficiary class and Kimberley DuBose as representative of the victim class.

In 2003 the DOC ﬁ]ed a motion for summary judgment, whlch was subsequently
denied by the Honorable D. Garrison Hill.

On August 23, 2004 our Supreme Court decided Wicker v. S.C. Dept. of
Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004) and held that an inmate is entitled to file
a grievance when not being paid the prevailing wage, and that this Court had jurisdiction
to review such claims.

Appellant was transferred to a different institution on November 14, 2004. The
DOC again filed for summary judgment, based solely on the Supreme Court’s holding in
Wicker, creating a right to file a grievance for failure to pay the prevailing wage, and
Judge Hill issued an order granting summary judgment dated May 31, 2005. Appellant’s
motion for reconsideration was denied by Judge Hill on July 8. 2005. Appellant filed a

[38)
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timely Notice of Appeal in the S.C. Court of Appeals. The S.C. Supreme Court assumed
jurisdiction of the case. -

In an order dated May 7, 2007, and received by Appellant on May 21, 2007, via
correspondence from counsel dated May 17, 2007, the Supreme Court held that Appellant
and others must file a grievance, (Thomas J. Torrence et al. v. S.C. Dept. of Corrections,
373 S.C. 586, 646 S.E.2d 866 (2007) rehearing denied).

Appellant filed Step One Grievance (No. ECI-980-10) on May 21, 2007 (See
Record on Appeal submitted by Respondent and Appendix H attached to Appellant’s
Step Two') within five (5) days of receipt of the Court’s decision, while Respondents
filed a petition for rehearing based solely on footnote 4 of Torrence. Respondents did not

answer Step 1 until December 5, 2011 and Step Two until February 9, 2012. This appeal
follows. ' '

ARGUMENT

L THE DOC_WITHHELD PREVAILING WAGES FOR APPELLANT'S

' LABOR_DURING A 320 HOUR “TRAINING PERIOD” (JUNE 1997 -
AUGUST 1997) AGAINST THE STATUTORY AUTHORITY OF S.C.
CODE §§ 24-3-40. 24-3-315 AND 24-3-430(D).

Appellant performed labor in PIE, many of which were overtime hours, in a DOC
created mechanism, unauthorized by statute, to divert prisoner wages, in a “Training
Period” of 320 hours. The first 160 hours were at .25¢ per hour; the following 160
hours were at .75¢ per hour. Appellant asserts he is entitled to the prevailing wage
for that 320-hour training period that the DOC diverted away from Appellant.

Our Supreme Court held in Wicker v. S.C. Dept. of Corrections, 360 S.C. 421,
602 S.E.2d 56 (filed August 23, 2004) that where “the state has created a statutory
right [§24-3-430(D)] to the payment of a prevailing wage, it cannot thereafter deny
that right without affording due process,” and that nothing in the statutery scheme
creating PIE authorizes the DOC to pay a training wage less than the prevailing wage.

This same holding was continued in Appe!lant s case before our Supreme Court,
Torrence v. S.C. Dep! of Corrections, 373 S.C. 586, 646 S.E.2d 866 (2007) (Inmates
working in the prison industries program have a cognizable, state-created interest in
having the DOC pay them according to the statutory scheme goveming the program.)

Appellant is entitled to the prevailing wage Escod paid for his labor, and diverted
without statutory authority by the DOC, for the 320 labor hours between June 1997 -
August 1997 “training period.”

! Appendices attached to Appellant’s Step Two Grievance (“Gr.App.__ ™) ’ .
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. THE DOC REMOVED A PORTION OF PREVAILING WAGES FOR
APPELLANT'S LABOR FROM AUGUST 1997 TO NOVEMBER 2004
AGAINST THE STATUTORY AUTHROITY OF S.C. CODE §§ 24-3-40,

24-3-315 AND 24-3-430(D).

Appellant performed labor in the Evans PIE project, many of which were
overtime hours, side-by-side with private sector employees, from August 1997 -

" November 2004. He performed in a number of supervisory and highly trusted

positions, even in a capacity of training other employees on corporate industry and
military standards and specifications.

Appellant received $5.25 per regular hour and $7.86 per overtime hour for that
labor. Appellant was never informed that Escod actually paid $7.17 per regular hour
and $10.75 per overtime hour. Appellant asserts he had a state-created property
interest, under §§ 24-3-40, 24-3-315 and 24-3-430(D) in the $1.92 per regular hour
and $2.79 per overtime hour difference Escod paid for his labor and that the DOC
diverted without statutory authority.

South Carolina is authorized to operate the umbrella PIE project by the federal
government under 18 U.S.C. §176!(c) [64 FR 17000}. - To participate in PIE, the .
United States Department of Justice (DOJ), Bureau of Justice Assistance, required the
DOC to submit an application. One requisite was the DOC had to submit certified
proof the state legislature had authorized participation. The result was the S.C.
Legislature enacted S.C. Code §24-3-315 specifically for this purpose. A certified
copy of §24-3-315 was attached to the DOC application to the DOJ. An umbrelia
certification was issued to DOC based on the application and §24-3-315.

Section 24-3-315 states in part “that the rates of pay and other conditions of
employment are not less than those paid and provided for work of a similar nature in
the locality in which the work is performed "

To re-affirm this proposition, §24-3-430(D), enacted by 1999 Act No. 68, §2
shares similar language to §24-3-315 and is read in pari materia therewith, stating in
part, “(D) No inmate participating in the program may earn less than the prevailing
wage for work of a similar nature in the private sector.”

The prisoner's [Appellant here] property interest in the full amount the private
employer [Escod] paid for his labor is created and mandated by §24-3-40, which
states in parl, “shall pay the prisoner’s wages directly to the Department of
Corrections.” ' . ‘

Section 24-3-40 is reflected By and read in puri muteria with §24-3-430(H),
which directs “the eurnings of an inmate authorized to work at paid employment

pursuant to this section must be paid directly to the DOC and applied as -provided
under Section 24-3-40." (Emphasis supplied).




The DOC had knowledge of and admitted that [they] were without statutory
authority to divert such portions of Appellant’s wages, See Gr.App. D (Deposition of
Tony Ellis, Director of Prison Industries) and Exhibits 3 and 5 contained therein.

The rates of pay Escod paid for Appelilant’s labor and the DOC paid Appellant are
established in Gr.App. A, pp. 5-6 (Deposition of Thomas McQueen, DOC Financial
Accounting); Gr.App. B, p. 5 (Deposition of Phillip Pittman, Insilco VP); Gr.App. C,
p: 8 (Deposition of Steven Kuznik, insilco Plant Manager) and Gr.App. D, pp. 17, 20,
45 and Exhibit 5.

DOC representatives candidly admit acting without authority, with intent to
remove a portion of the prisoner’s wages: Gr.App. A, p. 10; Gr.App. D, pp. 6-7, 20-
23 and Exhibit 3, pp. 26-28 (“no state authority;” . “we have done it since day one;"”
and “we just did it™), 34-35 and 42; and Gr.App. E (Deposition of Suzanne Reich,
DOC Financial Accounting) pp. 33-37, 53 and 88.

Appellant asserts that he is entitled to the wage paid by Escod for his labor:
however, Appellant submits that the prevailing wage for that labor is established by
Gr.App. F, pp. 4 and Exhibit | {pp. {8 & 30); Exhibit 2 (pp. 33-34, 36-38, 39, 43);
Exhibit 3; Exhibit 4 (pp. 46-47, 53, 56-57, 88) and Exhibits 5, 6 and 9 (Deposition of
Rebecca Eleazor, S.C. Employment Security Commission) and this Court must
determine what the prevailing wage, pursuant to §§24-3-315 and 24- 3-430(D) for
such labor actually was during that period.

Appellant suggests that this Court remanded a matter emanating from the same
PIE project, based on Wicker, supra, finding if that inmate timely filed a grievance,
the DOC was ordered to determine the dates of employment, rates of pay, total hours
worked, and pay the inmate the difference in the wages actually paid and the
prevailing wages that should have been paid, Earl K Will, #237037 v. S.C. Dept. of
Corrections, No. 05-ALJ-04-115%-AP, (April 20, 2007, Honorable John D. Geathers.)

Appellant asserts that the law regarding the statutory schemes in this matler was
settled and set forth in Tourrence, supra. This holding regarding the state-created
statutory prevailing wage right was followed by our Court of Appeals in S.C. Dept. of
Correciions v. Billy Joe Cartrette, 387 S.C. 640, 694 S.E.2d 18 (S.C. App. 2010) and
the companion case S.C. Dept. of Corrections v. Tomlin, 387 S$.C. 652, 694 S.E.2d 25
(S.C. App. 2010) certiorari dismissed. Respondents filed a petition for certiorari,
which was subsequently dismissed as improvidently granted (2012). The Court of
" Appeals found that §24-3-315 resolved the prevailing wage dispute.

Appellant is entitled to the prevailing wage or the difference between the amounts
paid for his labor and diverted without statutory authority by the DOC, from August
1997 to November 2004,
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Hl. THE DOC DENIED APPELLANT IMMEDIATE ACCESS TO WAGES
ESCROWED FOR HIS BENEFIT AGAINST THE STATUTORY

AUTHORITY OF S.C. CODE §8§ 24-3-40(A){5); 24-3-40(B)(2) AND 24-3-
313 ‘

Appellant asserts the 10% of his wages deducted pursuant to §24-3-40(A)(5) is to
be for the “benefit of the prisoner.” If the prisoner cannot access the principal or
interest, then the prisoner is systematically deprived, via the unconstitutional
interpretation of his property interest therein. '

Section 24-3-40(B)(2) states in pertinent part: “A prisoner serving life in prison or
sentenced 1o death shall be given the option of having his escrowed wages included in
his estate or distributed to the persons or entities of his choice.”

The DOC denies Appellant access to the wages escrowed under (A)(S) in their
interpretation of (B)(2), which is that inmates serving a life sentence receive their
escrowed wages “only upon the inmate's death.” Appellant asserts this is an
unconstitutional interpretation.

The original Bills in 1999 Act No. 68, §2 were one (1) each from the Senate and ‘
House (Requested in Appellant’s May |, 2012 Motion to Expand Record). The
House Bill version of (B)(2) stated “upon death of the inmate.” That Bill did not
make second reading. The Senate Bill, minus the language “upon death”, was the
subject of 1999 Act No. 68, §2 and became the law (§24-3-40(B)(2)). However,
DOC chooses to employ an interpretation of legislation that did not become law, was
not the legistative intent, and deprives Appellant of any benefit, for whom it \was
enacted, and eamned through his labor.

Our Supreme Court held in Torrence that “clearly, Torrence and- Ward can
present this claim via the inmate grievance procedure. See, Wicker, supra, (emphasis
supplied). :

{ .

Appellant asserts the DOC may not interpret §24-3-40(B)(2) in the manne
currently in practice. Our Supreme Court has held the Court “generally gives
deference to an administrative agency’s interpretation of an applicable statute or its

“own regulation.” Nonetheless, where, as here, “the plain language of the statute is

contrary to the agency’s interpretation, the Court will reject the agency’s
interpretation.” Brown v. Bi-Lo, Inc., 354 S.C.436, 581 S.E.2d 836, 838 (2003)
(internal citations omitted). This very proposition is mirrored by the U.S. Supreme
Court in Medrronic Inc. v. Lohr, ___U.S. __, 116 S.Ct. 2240, 2263 (1996) (Where
the language of the statute is clear, resort to the agency's interpretation is improper.)
However, if the stalute is silent or ambiguous with respect to the specific issue, the
question for the Court is whether the -agency’s answer is based on a permissible
construction of the statute. See Chevron U.S.A., Inc. v. Nativnal Resources Defense
Council, Inc., 467 U.S. 837, 843 (1984).




The PIE project in South Carolina is a creature of statute. As such, this Court is
bound to construe the terms of the applicable statute and to rely on the General
Assembly to amend the statute when necessary. See Wigfull v. Tideland Ulilities,
Inc., 354 S.C."100, 110, 580 S.E.2d 100, 105 (2003).

Appellant, serving a life senténce, is entitled to -immediate access to funds
escrowed for his benefit by §24-3-40{A)(5) under §24-3-40(B)(2).

1V. THE DOC DENIES APPELLANT A FAIR INTEREST RATE ON WAGES
ESCROWED FOR HIS BENEFIT UNDER §24-3-40(A)(S).

Appellant’s wages were escrowed, pursuant to §24-3-40(A)(5) (1999) from 1999
1o November 2004. Upon Appellant receiving an institutional transfer in November
2004, he had $5,358.00 escrowed in the DOC “Long Term Savings Account.” On
February 8, 2011, Appellant requested information from the DOC on interest earned
for the year 2010, Gr.App. K. Respondents answered that on the amount of
$5,997.44, Appellant earned 26¢. Appellant submitted a request to DOC, dated
March 5, 2012, inquiring into interest eamed for 2011, (Appendix). DOC answered
that for 2011 Appellant earned .27¢ interest on $5,997.71, /d.

Appellant made specific. inquiry of DOC regarding his Long Term Savings
Account on April 16, 2012, /d. That request remains unanswered. The DOC
response dated March 9, 2012 specifically states “Interest will be paid to all inmates
with monthly average balances of greater than $10.00, /d. (emphasis supplied).

Appellant is entitled 1o a fair interest rate on his escrowed wages for his benefit
under §24-3-40(A)(5) and this amount should be fairly applied for each year. The
DOC acts in a fiduciary capacity in the administration of this trust in management of
‘the Long Term Savings Account and thus has a duty to Appellant to pay a
comparable interest rate on Appellant’s funds held in escrow. The DOC is in
violation of South Carolina Code of Laws Title 34, governing banking and financial
institutions. Appellant relies upon the theory interest follows principle.

V. APPELLANT IS ENTITLED TO INTEREST ON_ ALL WAGES
WITHHELD WITHOUT STATUTORY AUTHORITY.

The DOC withheld a portion of Appellant’s prevailing wages without statutory
authority between June 1997 - November 2004. Appellant suggests that upon a
determination by this Court that Appellant is entitled to the difference between the
" prevailing wage or wage paid for his labor by Escod and the amount paid Appellant
by Respondents; that this Court order Appellant be awarded statutory interest for
" those wages for the period June 1997 — November 2004,

0067



VI. APPELLANT'S GRIEVANCE WAS EQUITABLY TOLLED BY THE
PENDANCY OF THIS ACTION IN THE COURTS OF THIS STATE.

Appellant filed Torrence (C/A No.2001-CP-40-3409) in 2001. At the time the
action was filed, the only remedy (monetary award) afforded by the Inmate Grievance
System GA-01.12, §10.2 were for lost or destroyed items of personal property. In
2001 the Administrative Law Court precedent was that claims for money damages
fell under the South Carolina Tort Claims Act. See Rosemond v. SCDC, 00-ALJ-04-
1026-AP and Richard Stearnsmiller v. SCDC, 00-ALJ-04-00021-AP. It is noted here,
for the edification of all parties, that at the lime Turrence was filed, this Court did not
exercise jurisdiction to hear a prevailing wage claim. Further, in Adkins v. S.C. Dept.
of Corrections, 360 S.C. 413, 602 S.E.2d 51 (2004), the companion case to Wicker,
our Supreme Court held a Tort Claim was the incorrect vehicle for a prevailing wage
claim.

If the DOC did allow a grievance to be filed on prevailing wages at that time,
which they [ ] argued against in Wicker, Appellant's rights would have ended upon
such denial with no further remedy. '

Appellant asserts his claim was equitably tolled during the pendancy of his
Common Pleas action, which was filed within any statutory or regulatory limitations
period.

Appellant suggests that Wicker unequivocally created an interest in a prevailing
wage claim and thus, the right to file a grievance that would be reviewable, “we find
no reason such procedures [DOC internal grievance process] should not apply when
an inmate challenges the wages he or she is paid, particularly where there is a statute
mandating payment of the prevailing wage." /.

DOC argues Appellant enjoyed a “pre-existing” right to file a grievance.
However, DOC did not file a second summary judgment (arguing the correct vehicle
was an agency grievance) until affer the Wicker decision. The DOC argued against
Wicker before this Court that he was not entitled to file a grievance and further,
argued before the Supreme Court that this Court {ALC] was without-subject malter
jurisdiction to hear Wicker’s appeal. This is contrary to their current position since
Wicker was decided. Appellant suggests that the right to file a grievance on a
prevailing wage claim did not exist until created by our Supreme Court in Wicker and
Adkins. The Wicker Court even held this was a limited holding, creating the right to
hear prevailing wage claims. These matters were decided three (3) years after
Torrence was filed and pending, thus, the pendancy of the timely filed Torrence
complaint tolled the filing of an agency grievance.

In the Honorable Diane Goodstein’s April 21, 2005 Order dismissing Williams et.
al. v. SCDC and Williams Technologies {later Williums v. S.C. Dept. of Corrections,
372 S.C. 255, 641 S.E.2d 885 (2007)], she ordered a Notice for filing grievances in
private sector prisoner wage suits was o be posted. That Notice (Gr.App. L} was
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posted on October 20, 2008, only at Lieber, and afier Appeilant filed his grievance.
That Notice allowed 45 days and thus established a three (3) year grace period from
the date of that decision. Where no Notice was provided the Torrence plaintiffs and
Torrence was currently pending, the time to file a grievance was tolled.

Respondents were a party to Torrence and were properly served within the
limitations period and cannot now assert this defense. Appellant’s diligence affects
his fight to have Respondents estopped from pleading the statute of limitations.
Torrence, commenced within the time proscribed by statute, arrested the running of
limitations, Henderson v. Griffin, 5 Pet. 151, 30 U.S.S.C. 151 (183)) and equitable
estoppel may nullify Respondent’s statute of limitations defense, see, e.g., Rink v.
Richland Memorial Hospital, ___S.C. __, 422 S.E.2d 747 1992,

Appellant exercised due diligence in preserving his legal rights. These are
extraordinary circumstances. Equitable tolling has been allowed where the claimant
has actively pursued his judicial remedies by filing a defective pleading during the
statutory period. See Jrvin v. Dept. of Veteran Affuirs, 498 U.S, 89, 96 (1990).

Appellant neither neglected his rights or failed to exercise reasonable diligence in
enforcing his rights and it is not the policy of the law to unjustly deprive an injured
person of a remedy, see, Moriarity v. Garden Sanctuary Church of God, 341 S.C.
320, 534 S.E. 2d 672.(2000).

Appellant suggests this Court should apply the doctrine of equitable tolling in this
carefully considered situation to preveat the unjust technical forfeiture of causes of
action, where the Respondents would suffer no prejudice. Respondents cannot suffer
prejudice where [they] were unjustly enriched with wages and interest improperly
withheld from Appellant.

ALC REVIEW

The DOC final agency decision is in violation of constitutional and statutory
provisions; in excess of statutory authority of the agency; is affected by error of law in
light of the decisions of Will, Wicker, Torrence, Carirette and Tomlin; and are clearly
erroneous in view of the reliable, probative and substantial evidence on the whole record.
Pursuant to S.C. Code Ann. §1-23-380(A)(5), this Court may reverse the DOC decision

where the substantial rights of the Appellant have been prejudiced by the DOC
conclusions.
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CONCLUSION

WHEREFORE, Appellant respectfully prays this Honqrable Court reverse and
remand the final agency decision of the Department of Corrections with an appropriate
order to structure relief.

’Respectfully submitted,

May 23, 2012 Thomas J. Torrence ~
' #094651
Lieber Corr. Inst. SA-43
P.O. Box 205

Ridgeland, SC 29472-0205
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
INMATE CORRESPONDENCE '

INMATE: YRS O. TCf feﬂi@ i
SCDC# Of?%f J

INSTITUTION: &)P‘b\?{

FROM: Financial Accounting Branch

SUBJECT: INTEREST PAID ON PRISON INDUSTRIES ACCOUNT
DATE: | 3 q )&

[ AM IN RECEIPT OF YOUR RECENT LETTER REGARDING THE INTEREST
PAID ON YOUR PRISON INDUSTRIES ACCOUNT. .

INTEREST: Interest will be paid to all inmates with monthly average balances of
greater than $10.00, Upaon receipt of an interest deposit from the State Treasurer’s
Office, interest will be distributed to individual inmate accounts in accordance with
SC State Law, Section 24-3-40. :

The interest rate is comparable to rates paid for similar accounts and services at local
financial institutions. -

Inmates are not charged service fees for excessive transactions or penalized for falling
below a certain balance level. The average balance of $10.00 is much lower that the
$500 average balance for Wachovia to earn interest. The rate of interest paid varies from
period to period depending upon interest recejved from State Treasurer’s office.
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STATE OF SOUTH CAROLINA

In the Administrative Law Court ‘ MAY9'4700
MALONg .,
Docket Number 12-ALJ-04-0143-AP  SUa\jpg: /Uiisrosoy
_ “OTLLllp

APPEAL OF FINAL AGENCY DECISION
South Carolina Department of Corrections

THOMAS J. TORRENCE, . . . . « . + « + « « . . . APPELLANT

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS, . . . RESPONDENT

CERTIFICATE OF SERVICE

The undersigned pro se Appellant hereby certifies that
he  has served a true and correct  copy  of
Appellant’s Original Brief on counsel for Respondents, Lake
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Mail, first-class postage affixed thereto, this };}{% day
of May, 2012, addressed as follows:

Lake E. Summers, Esq.
MALONE, THOMPSON, SUMMERS & OTT, LLC
339 Heyward Street, Suite 200

Columbia, SC 29201

Thomas J. Torrence
$094651

Lieber Corr. Inst. SA-43
P.O. Box 205

Ridgeville, SC 29472-0205

APPELLANT, pro se
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Thomas J. Torrence, # 94561, ) Docket No. 12-ALJ-04-00143-AP
).
Appellant, ) Grievance No. ECI-0980-10
) v
Vs, ) MOTION BY THE DEPARTMENT
» ) TO ADDRESS ONLY ONE (1)
South Carolina Department of Corrections, ) ISSUE IN ITS BRIEF AND TO
) FILE ITS BRIEF NO LATER THAN
Respondent. ) JUNE 15, 2012

By an order issued May 8, 2012, this Court granted the motion filed by the Respondent,
the South Carolina Department of Corrections [“the Department™], to file the Record on Appeal
and its brief no later than Friday, June 8, 2012.

In light of developments in other similar cases, the Department, by and through its
undersigned counsel, now hereby respectfully moves this Court for an Order by which it permits
the Department to address only (1) issue in the initial brief it will aﬁd must submit to this Court,
- Additionally, in light of obligations confronted by the its undersigned counsel in other matters,
* the Department respectfully moves this Court for an Order which declares that its brief‘ must be
filed no later than Friday, June 15, 2012.

As reflected by the motion previously filed by the Department’s undersigned counsel on
May 7, 2012, the Appeliant has appealed the Departmenl"s final decision which denied the
prison fndustries pay claims presented .by the Appellant in his administrative grievance
designated at ECI-0980-10. As also reflected by the motion filed by the Department's
undersigned counsel on May 7, 2012, the Record in the instant m.atter'will consist of the
Appellant’s Step 1 grievance and attachment, the Department’s written denial of the Appeliant’s

Step | grievance, the Appellant’s Step 2 appeal and substantial number of attachments submitted

ED

JUN 05 2012
SC ADMIN. LAW COURT

Page 1 of 6
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by the Appellant in support of his Step 2 appeal, the Department’s written final decision which
both denied the Appellant’s Step 2 appeal and affirmed its earlier denial of the Appellant’s Step
1, as well as other documents including the Appellant’s prison industries pay records. The total
number of documents associated with the above-identified materials is approximately 200 pages.

In their May 7, 2012 motion, the Department’s undersigned counsel referenced the effort
associated with preparing a brief responsive to the breadth of issues presented by the Appellant
in his Notice of Appeal. Since the Order issued by the Court on May 8, 2012, en order which
granted the motion filed-May 7, 2012 by the Department’s undersigned counsel, the Appellant
has served his initial brief upon the Department's undersigned counsel.

In the course of preparing the Department’s brief, the Department’s undersigned counsel
determined that the issue of whether the Appellant timely filed his Step 1 grievance form with
- the Department was identical to the central issue associated with a consolidated matter recently
heard by this Court, Ackerman, #266928, et al., v. S.C. Dep't of Corr., Docket Nos. 07-ALI-04-
00444-AP, ef seq. Likewise, the issue of whether the Appellant timely filed his Step 1 grievance
form with the Department was identical to the central issue in the following other appeals
currently pending before the Administrative Law Court: Freddie Bradley, #281603, v. S.C.
Dep’t of Corr., Docket No. 07-ALJ-0772-AP; Woodrow J. Cudd, #240049, v. S.C. Dep't of
Corr., Docket No. 07-ALJ-0771-AP; Christopher Grate, #232524, v. S.C. Dep't of Corr., Docket
No. 07-ALI-0897-AP; Willie Parker, #291769, v. S.C. Dep't of Corr., Docket No. 67-ALJ-0770-
AP; Larry Smith, #2411178, v. 8.C. Dep't of Corr., Docket No. 07-ALI-0769-AP; and Mickael

Sullivan, #265327, v. S.C. Dep’t of Corr., Docket No, 07-AL3-0782-AP.

Page 2 of 6
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Like the Appellant in the instant matier, all of the current and former inmates who
participated as appellants in Ackerman, as well as Inmafes ﬁmdley, Cudd, Grate, Parker, Smith,
and Sullivan, participated in a prison industries project operated by the Department.

Based upon orders issued by the Courl in Ackerman, as well as orders very recently
issued by the Court in Bradley, Cudd, Grate, Parker, Smith and Sullivan,” the Department’s
undersigned counse] respectfully proposes that the Department’s brief in the instant matter focus
on only one (1) is@e, namely whether the Department properly denied the prison industries pay
claims articulated by the Appellént within his administrative grievance when it determined that
the Appellant did not timely file ilis Step | within the 15-day filing deadline established by the
applicable paragraphs of its Inmate Grievance Sysiem Policy. |

Thus, should this Court favorably consider this proposal, the Department would file its
brief focusing only on the timeliness issue. The Appellant, even though he has already filed his
brief in this matter, would then have an opportunity to file a brief specifically rebutting the
Department’s argument that it properly denied the prison industries pay claims he articulated in
his administrative grievance because he did not timely file his Step 1.

If, afler reviewing the parties’ respective briefs, this Court affirms the Department’s
determination that ihe Appellant did not timely file his Step 1, then, just as in Ackerman,
Bradley, Cudd, Grate, Parker, Smith, and Sullivan, the Appellant would have the opportunity to
aﬁpcal the Court’s decision to the Court of Appeals. Importanlly, the Appellant, as the moving

party in any such appeal, would confront the prospect (and limited cost) of preparing a Record

" Chief Administrative Law Court Judge Anderson issued crders in these six (6) appeals on Thursday, May 31,
2012. On the final page of each of these orders, Chief Judge Anderson directed the Department to only “briel the
tssue of whether it properly denied the prison industries pay claims acticulated by the Appeliant within his
administrative grievance when it determined that the Appellant did not timely file his Step 1 within the |5-day filing
deadline esiablished by [the Depariment®s] Inmate Grievance System Policy.”

Page3 of 6
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on Appeal for the Court of Appeals and briefs for the Court of Appeals which would focus only
the timeliness issue identified above. | |

On the other hand, if the Court determined that the Appellant ultimately filed his Step |

within the 15-day filing deadﬁne established by the applicable paragraphs of the Department’s
Inmate Grievance System Policy or that this deadline did not apply to the Appellant’s gricvance

or claims, then thé Court could direct the Department to submit a supplemental brief on any
| remaining issues animated by the Appellant's claims.

As stated at the outset of the instant motion, this Court, by an order it issued May 8,2012,
granted the Department’s motion to file the Record on Appeal and its brief no later than Friday,
June 8,2012. However, in light of ihe babove-prgvided discussion, the Department’s undersigned
counsel respectfully moves the Court to extend this deadline until Friday, June 15, 2012. By so
extending the deadline by which the Department must file its brief until Friday, June 15, 2012,
the Court would have the opportunity to consider the ins;tam motion and, should it favorably
consider the instant motion, prepare and serve the appropriate order upon the parties.

| Finally, the Department’s undersigned counsel respec;tﬁllly submits that the Appellant
will not be prejudiced in any way should the Court adopt the proposal articulated within their
instant motion and extend the deadline by which the Department must file its brief until Friday,
June 15, 2012. Thus, if the Court adopts the proposal articulated above, the Department’s
undersigned counsel respectfully submits that the Court could modify the schedule is published
at the conclusion of its May 8, 2012 order as follows:

1) The Department shall file the Record and its brief focusing only on the timeliness
- issue no later Friday, June 15, 2012. .

1

2) The Appellant’s reply brief, again focusing only on the timeliness issue presented by
the Department’s brief, shall be due no later than 20 days from the date the
Department files the Record and its brief. :

Page 4 of 6
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3) Any reply brief filed by the Department must be filed within 10 days of the filing date
of the Respondent’s reply brief. :

4) The parties shall submiit additional bricfs to the Court only when directed to do so.

aih

Lake E. Summers

Katherine A. Phillips

Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200

Columbia, South Carolina 29201

OlTice: (803) 254-3300
Fax: (803) 254-0309
E-mail: - summers@mitsolaw{irm.com

phillips@misolawfirm.com
Counsel for the Department.

Columbié, South Carolina
June 5, 2012
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CERTIFICATE OF SERVICE
This is 1o certify that 1 have, on this date, caused o be served a copy of the MOTION BY THE
DEPARTMENT TO ADDRESS ONLY ONE (1) ISSUE IN ITS BRIEF AND TO FILE ITS
BRIEF NO LATER THAN JUNE 15, 2012 upon the Appellant, via the United States Mail, to -
the following address:

Thomas J. Torrence, # 94651
SA-43 .
‘Lieber Correctional Institition
Post Office Box 205
Rldgevdle South Carolina 29472-0205

s

Lake E. Summers

Katherine A. Phillips

Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200

Columbia, South Carolina 29201

OfTice: (803) 254-3300
Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com

phillips@mtsolawfirm.com
Counsel for the Department

Columbia, South Carolina
June 3, 2012

FILED
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. SC ADMIN. LAW COURT
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Thomas J. Torrence, #094651, Docket No. 12-A1J-04-0143-AP
' Grievance No.! ECI 0980-10
Appellant,
: ¢ ORDER GRANTING RESPONDENT’S

Vs, MOTION TO ADDRESS ONLY ONE (1)

ISSUE IN ITS BRIEF AND TO FILE ITS

South Carolina Department of Corrections, BRIEF NO LATER THAN JUNE 15, 2012
Respondent.

This matter is before the Administrative Law Court (ALC or Court) pursuant to the
appeal of Thomas J. Torrence (Appellant) an inmate incarcerated with the South Carolina
Department of Corrections (Department or Respondent). Appellant filed a grievance with the
Department objecting to the Department’s decision concerning prevailing wages. On March 7,
2012, the Appellant filed this appeal with the Court.

On June 5, 2012 counsel for Respondent filed a Motion to Address Only One Issue in its
Brief and to File its Brief No Later Than June 15, 2012. The issue Respondent seeks to address
as a preliminary matter is whether the Appellant timely filed his Step 1 within the 15-day filing
deadline established by the applicable paragraphs of its Inmate Grievance System Policy.

This Court agrees that the interests of judicial economy would be served by considering
the timeliness of the filing as a preliminary matter and will grant Respondent additional time to
prepare an abbreviated record dealing solely with that issue.

1T IS THEREFORE ORDERED that Respondent shall file those partg of the record
related to the timeliness of the grievance filing no later than June 15, 2012. Respondent shall
then file a brief limited to the timeliness issue no later than June 29, 2012. Any reply brief must

be filed within twenty days from the date Respondent’s brief is filed and must be limited to the

Qqé N )
' rah Brooks Durden, Judge

‘ ‘ S.C. Administrative Law Court
June 7, 2012 _ CERTFICATE OF SERVICE ? g L E D
Columbia, South Carolina s 52 7 ©a e e ned e o oo

sarved this o/dier in the ahove emrted sotien upen al

pertiss ¢ Mis causa by danosiing a Sopy hefad!, .

in the Linitad States mal, sosmge pec, o in the inleragancy . JUN 0 7 20
FAejl Servcs aosesssd 1o the partyles) or thed siomeyTs).

£ #y A, ‘:41 4 »
:f? AT AN SC ADMIN. LAW COURT

Judimial Lew Gerk

issue of the timeliness of the grievance.
AND IT IS SO ORDERED.
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THE STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Thomas J. Torrence, # 94561, ) Docket No. 12-ALJ-04-00143-AP
. ) Gricvance No, ECI-0980-10
) .
Appellant, ) ‘
) THE DEPARTMENT"S BRIEF IN
VS, : ) SUPPORT OF ITS ARGUMENT THAT
' ) THIS COURT SHOULD AFFIRM THE
South Carotina Department of Corrections, ) DEPARTMENT’S DENIAL OF THE
) APPELLANT’S ADMINISTRATIVE
) GRIEVANCE
Respondent. )

In accordance with Administrative Law Court [“ALC”] Rule of Procedure 60, the
Respondent, the South Carolina Department of Corrections [“the Department™], by and through
its undersigned outside counsel, respectfully files its brief in the above-captioned Mer.

As directed by the Court’s June 7, 2012 Order, the Department’s instant brief addresses .
only one (1) issﬁe associated .with the Appellant’s appeal, namely ‘whether the Department
properly denied the prison industries pay claims articulated byv tﬁc Abpellant within his
' administraﬁve grievance when it determined that the Appellant did not timely file his Step 1
within the filing deadline established by its Inmate Grievance System Policy.

As further directed by the Order filed by this-Court on June 7, 2012, the Department also
respecifully files an aBbrcviated Record on Appeal in the instant matter which reflects materials
relevant only to tﬁe timeliness of the Appﬁllant‘s administrative grievance.

1. APPLICABLE STANDARD OF REVIEW
The Appellant’s instant appeal is before this Court pursuant to Al-Skabazz v. State, 527

S.E.2d 742 (S.C. 2000), Adkins, et al., v. S.C. Dep't of Corr., 602 S.E2d 51 (S.C. 2004), and
Wicker v. 5.C. Dep’t of Corr., 602 S.E.2d 56 (S.C. 2004).

| . FILED

Page 1 of 36 Jup 09 2042
G ADMIN. LAW COURT
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This Court’s jurisdiction to hear the Appellant’s instant appeal is derived from Al-
Shabazz, 527 SE.2d at 754, which provided that this Court sits in an appellate capacity when
reviewing the Department’s decisions in inmate grievance matters.

Pursuant to S.C. Code Ann. § 1-23-380(4), this Court’s review in inmate gricvance
appeals is limited to the record presented. See also S.C. Code Ann. § 1-23-600(E). Pursuant to §
1-23-380(5), the standard of review applicable to the Appéllant‘s instant appeal is as follows: |

The court may not substitute its judgment for the judgment of the agency
as to the weight of the evidence on questions of fact. The court may affirm
the decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if substantial rights of the
appellant have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(¢) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantlal :
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

II. THE ABBREVIATED RECORD ON APPEAL
The Department respectfully submits the following materials asl the abbreviated Record
on Appeal in the instant matter R.pp.1-75):

A. The Appellant’s Step 1 grievance designated as ECI-0910-10 and the Department’s
: response to the Appellant’s Step 1 grievance;

B. The Appellanf’s Step 2 appeal also .designatcd as ECI-0910-10 (including only
Appendices H, I, J, and the first two (2) pages of Appendix L) and the Department’s
reply to the Appellant’s Step 2 appeal; and

C. Pay records generated and maintained by the Department reflecting the period of
time during which the Appellant voluntarily participated in a prison industries
project opcrated by the Department at Evans Correctional Institution [“Evans”], a
project in which ESCOD, Inc. [“ESCOD”] participated as the private industry
sponsor.

A
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0. RELEVANT PROCEDURAL HISTORY

A.  THE APPELLANT’S GRIEVANCE DESIGNATED AS ECI—0910-10

1. The Appellant’s Step 1 Grievance and the Department’s Response
The Appellant filed a Step 1 grievance with the Department dated May 21, 2007, and the

responsible agency official assigned the Appellant’s Step 1 the following number: ECI-0910-10.
(R. pp. 2 - 8). In his Step 1, the Appellant asserted as follows (R. p. 2):

I was employed by ESCOD Industries, in the SCDC Private Sector
Industries Program at [Evans] from June 1997 thru November, 2004.!
During the course of my employment, 2 I learned that (the Department]
was withholding certain wages and monies from me in contravention of
state law, to which I have a property interest. The S.C. Supreme Court
recently ruled in Thomas Torrence, et al., v. SCDOC, Op. No. 26328
(filed May 7, 2007) (received by Grievant on May 21, 2007), that I must
file a Grievance under SCDC Policy GA-01.12.) The claim for this
unconstitutional deprivation is set forth in the following eight
subsections:? ...

! The prison industries project in which the Appellant participated at Evans was and remains one of many projects
opersted by the Department within its prison industries program, The Department's Division of Industries oversecs
the Department’s prison Industries program and the projects operated under this program. See 8.C. Code Ann. §§
24-3-40, 24-3-315, 24-3-410, and 24-3430. :

2 Any claims by the Appellant that he “employed™ by or ctherwise worked for ESCOD or, for that matter, that he
was “cmployed” by or otherwise worked for the Departiment is flatly negated by our Supreme Court's decisien in
Witliams, et al., v. S.C. Dep't of Corr. and Williams Technologles, Inc., 641 S.E.2d 885, 887 — 88 (S.C. 2007).

} The cse to which the Appellant referred is formally cited as Torrence, ef al, v. S.C. Dep't of Corr., 640 S.E2d
866 (8.C. 2007). In an affidavit he submitted with this Step 2 appeal, the Appellant attested that he, with the
assistance of counsel, filed the civil action which our Supreme Court eventually considered in Torrence in 2001 in
the “Richiand County Court of Common Pleas. The Appellant provided the civil action number associated with the
Torrence litigation in his affidavit: 2001-CP-40-3409. Afier the circuit court ullimately dismissed the Appellant's
civil action, the Appellant, with the continued sssistance of counsel, appealed the circuit court’s decision to our
Court of Appeals, and, as accurately stated by the Appellant, our Supreme Court accepted the case on direct review.
(R. pp. 24 - 25). No part of Torrence stated that the Appellant or uny of his fellow inmate plaintifTs “must file” an
administrative grievance within the Department's Inmate Gricvance System, which is currently designated as Policy
Number GA-01.12.

‘The Appellant articulated these cight (8) subscetions in an “Addendum” he attached to his Step 1 grievance form.
(R. p. 9). In the first subscction appearing in his “Addendum,” the Appellant articulated the following claim:

Sections 24-3-40, 24-3-315, and 24-3-430(D) created a property intercst in the prevailing
wage ($7.17) grievant earned during “regular” houss performed for the period by [the
Department] as Training Hours and grievant is entitled to seid monics.
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The Appellant then requested the following action in his Step 1 R.p.2)

Paymént of wages, withholdings and interests as set forth in subsections 1
thru 8 of the Addendum attached hereto.

Finally, the Appellant specified how and when he attempted to informally resolve the
claim(s) he articulated within his Step 1 (R. p. 2):

This matter was bending before S.C. courts from 2001 until the recent
May 7, 2007 decision. [The Department] intends to petition the state
supreme court for a rehearing on this matter within 30 days.?

By written response dated December 1, 2011 (R. pp. 9 — 14), the responsible agency
official (i.e. the warden at the institution to which the Appellant is currently assigned) denied the
claim(s) articulated by the Appellant in his Step 1 by concluding that the Aépcllant’s Step 1
grievance was untimely. Spcciﬁca'lly, the warden determined that the Appellant did not file his
Step 1 grievance within the applicable filing deadline established by various editions of the
Department’s Inmate Grievance System Policy. In making this decision (R, p. 10), the warden
stated that the Appellant’s prison industries pay records reflected the following:

These records confirm that you voluntarily participated in the prison
industries project operated by [the Department] at Evans in which ESCOD
participated as the private industry sponsor before [the Department] ended
its policy of paying inmates a “training wage” for their initial 320 hours of
labor. [The Department] ended its policy of paying a “training wage” on
July 1, 1999, These pay records reflect that [the Department] began
paying you on or about August 15, 1997 at the rate of at least $5.25 per
hour for the labor you voluntarily provided in the project at Evans, and

they reflect that [the Department] remitted its final payment to you on or
about November 16, 20045 -

S.C. Code Ann. § 24-3-430{D) provides that “[n]o inmate participating in the [prison industries] program may earn
less than the prevailing wage for work of similar nature in the private sector.” {emphasis supplied). For brevity’s
sake, the Department does not quotce the remaining claims articulated by the Appellant in his “Addendum.”
% As reflected by the Torrence opinion, our Supreme Court denied the Department’s petition for rehearing,

8 The Appellant’s prison industries pay record appears in the abbreviated Recard on Appeal. (R. pp. 44 = 75).
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After providing an historical overview of the operative provision(s) of the Department’s
Inmate Grievance System Policy, the warden concluded as follows (R. pp. 11 - 12):

I conclude, ..., that you did not submit your Step 1 grievance within
either seven (7) days or even 15 days of the incident upon which you
anchored the claims you presented in your Step 1, namely the date upon
which SCDC both first began paying you for your prison industries labor
and began applying statutorily mandated deductions to your pay.

The grievance filing deadline established in every edition of the agency's
Inmate Grievance System Policy applied and continues to apply to nearly
every aspect of inmate activity, and no special exception applies to prison
industries pay disputes. Consequentially, the deadline applies to your
grievance.

Moreover, you filed your Step 1 pearly 10 .vears afler you began
participating in the prison industries project operated by SCDC at Evans in
which ESCOD participated as the private industry sponsor and
approximately 2 % vears after you concluded your participation in this
project. For that matter, you filed your Step 1 over 2 4 years after the
South Carolina Supreme Court issued its decisions in Adkins and Wicker,
Clearly, you exceeded any reasonable time frame associated with filing a
grievance under the agency’s Inmate Grievance System Policy,

In making his decision, the warden referenced Adkins and Wicker, and he also referenced
numerous decisions issued by the ALC including #right, #200123, v. S.C. Dep't of Corr., 2006

WL 1430140 (ALID 2006).7 R. pp. 10— 12).

7 In Wright, 2006 WL 1430140, * 2 - 3, the ALC ruled that the Department properly applied the 15-day ﬁ]mg

deadline from the paragraph 13.1 of the apphcable edition of Policy Number GA-01.12 to an inmate’s prison
industries back pay claim: .

The Department’s Inmate Grievance System Policy/Procedurc GA-01.12 § 13.1 provides
that if an informal resolution.of a grievable matter is not possible, the grievant must
submit 2 Form 10-5, Step 1 to an employee designated by the Warden within 15 days of
the alleged incident. The only exceptions ta that requirement are prievances concemning
policies/procedures and “incident grievances, provided that the inmate can show
reasonable causc, i.e, inmate physically unsble 1o initiate grievance due to
hospitalization, court appearance, ete.” GA-01.12 § 13.10. This case does not involve an
appea! challenging the Department’s policies or procedures.

Furthermore, the Appellant has not set forth reasonsble cause as to why his claim could
not have been presented within the time frame required by the Department’s policy.

Therefore, Appellant was required to file a gricvance within 15 days of the Department’s
failure to pay him the wages owed.
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The Appellant received the denial of his Step 1 on December 1, 2011, and the denial
advised him that he could appeal the_ warden's decision within five (5) days of receipt. (R. p. 3).

2. The Appellant’s Step 2 Appeal and the Department’s Reply
By his Step 2 appeal dated December 5, 2011 (R. pp. 15 — 25 and 34 - 43), the Appellant

challenged the agency’s denial of his Step 1 grievance. -

In an affidavit he submitted in supbort of his Step 2 appeal (R p. 24), the Appellant again
admitied that he participated in the prison industries project operated by the Department at Evans
“from June 1997 through November 2004,” and he also acknowledged that he filed the original
complaint which eventually resulted in the decision by our Supreme Court in Tofrence in 2001.

Regarding .the warden’s determination that the Appellant did not timely file his Step 1
grievance, the Appellant argued as follows (R.' pp. 18- 19)

The Warden asserts that [the Appellant] is barred by the statute of
limitations established in [Department] Policy GA-01.12 by not filing (his)
grievance within seven or fifieen days — either the date upon which [the
Department] both first began paying [the Appellant] and applying
statutorily mandated deductions. The Warden further asserted the Step !
grievance was filed 10 years after participation began and 2 V2 years
following the Wicker decision; that the Grievance policy does not provide
any exception to prison industries disputes; and that Grievant exceeded a
reasonable time with filing the Step 1 Grievance [reference omitted].

[The Appellant] contends the Warden's assertions are moot where the
pendency or Torrence, filed four (4) years before the decision in Wicker,
tolls the filing of the [the Appellant’s] agency grievance.

In this case, the record reflects that Appellant is seeking prevailing wages for 480 hours
worked beginning in April 1994. There is no indication or argument, whatsoever, that he
filed a gricvance within 15 days of the alleged underpayment with [the Department) or
that [the Department's] Policy granted wider latitude to file a grievance in 1994. The
Appellant failed to file a grievance as provided by GA-01.12, and this court has no
authority to expand the time in which the request for a hearing must be filed. Sce Mears
v, Mearg, 287 8.C. 168, 337 S.E.2d 206 (1985).
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* [The Appellant] submits that counsel notified him of the Court’s decision
in Torrence in correspondence dated May 17, 2007 and received May 21,
2007, App. 1.} In that correspondence counsel advised [the Appellant that}
“we are preparing the papers for the grievance process and will circulate
~ for your review once the Supreme Court Order has become final.” Id.
Counsel recognized and informed [the Appellant]}of the tolling. [The
Appellant] filed [his) Step 1 immediately, App. H. : :

In correspondence dated August 27, 2007 counsel advised “proceeding
through the grievance process to address your claims and ultimately the
[ALC] appeal process is the legal requirement,” [App. J1.!® Torrence was
still pending, the [Department’s] petition for rehearing was subsequently
denied. ,

The [Department] filed a Motion to Dismiss Torrence (2001-CP-40-3409)
from Circuit Court, however, that court found the Complaint properly
stated a declaratory judgment action which involved novel issues and
initially denied that-motion in November 2002, The [Department]
renewed that motion, successfully, only after the decision in Wicker that
the procedure to utilize is the grievance system.

Further, in Judge Diane Goodstein’s April 21, 2005 Order dismissing
Williams et al v. SCDC and Williams Technologies [later Williams, et al.,
v. 8.C. Dep't of Corr. and Williams Technologies, Inc., 641 S.E.2d 885
(S.C. 2007)], Judge Goodstein ordered that a Notice for filing grievances
in private sector prisoner wage suits was to be posted. Subsequently that
Notice (App. L) was posted on October 20, 2008 only at Lieber, afier [the
Appellant] had filed his Step 1 grievance.!' That Notice, allowed 45 days
- beyond the 7 or 15 days limits of GA-01.12 and established a three year
tolling period for the Williams® Plaintiffs. No such opportunity was given
to the Torrence Plaintiffs. Where no Notice was provided and Torrence

®The Appellant’s “Appendix 1" appears in the abbreviated Record on Appeal. (R. pp. 36 —38).

® The Appellant’s “Appendix H” appears in the abbreviated Record on Appeal. (R. pp. 34 — 35). In the affidavit he
submitted with his Step 2, the Appellant accurately obscrved that our Supreme Court released its opinion in
Torrence on May 7, 2007, (R. p. 24).- See note 3 sbove. The Appellant stated in this affidavit that he received notice
of the Torrence decision via correspondence from his counsel doted May 17, 2007, and he stated that the received
the correspondence on May 21, 2007. (R. p. 24). The Appellant included the May 17, 2007 letter from counsel as
“Appendix I" in support of his Stcp 2. See notc 8 above. The Appellant argued in his affidavit that he filed his Step
1 “on May 21, 2007, within scven (7) days of receipt of his right to file a gricvance in this matter.” (R. p. 24). The
completely illegitimate nature of the Appellant’s argument on this point is fully addressed in Section Vil below.

® The Appcllahl mistakenly referenced “Appendix I regarding the August 27, 2007 comespondence from his
counsel. Instcad, the Appellant included the August 27, 2007 correspondence from his counsel as “Appendix J” in
support of his Step 2. The Appellent's “Appendix J” appears in the sbbrevinted Record on Appeal. (R. pp. 39 ~ 40).

" The Appellant’s "Appendix L” appears in the abbreviated Record on Appeal. (R. pp- 41 =43).
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was currently pending, the time to file a grievance was tolled. [emphasis
supplied].

Finally, the Appellant articulated the following relevant assertion in his Step 2 (R. p. 19):

[The Appellant] objects to Warden's mischaracterization of a “'pre-existing
right” to file grievances, [reference omitted]. The Court in Torrence was
clear in stating that the procedurc to follow was an agency grievance, as
established in, and unavailable prior to Wicker.

By written decision dated February 9, 2012 (R. pp. 15 and 26 — 33), the Department’s
General Counsel affirmed the denial of the Appeltant’s Step 1, and he denied the Appellant’s
Step 2. The Department’s General Counsel concluded as follows (R. pp. 29 -30):

Like the warden, I conclude, after reviewing your Step 1 in light of
Adkins, Wicker, Torrence, Al-Shabazz, and the policy provisions discussed
above, that you did not submit your Step 1 within either seven (7) days or
even 15 days of the incident upon which you anchored your [prison
industries] pay claims, namely the date upon which [the Department] both
first begun paying you for your [prison industries] labor and first began
applying the statutorily mandated deductions to your pay.

I fully concur with the warden's determination that the grievances filing
deadline established in every edition of the relevant policy applied and
continues to apply to nearly every aspect of inmate activity, and no special
exception exists when it comes to PI pay disputes. Ceonsequently, the
deadline applied to your Step 1. Moreover, as the warden accurately
chronicled in his response, you filed your Step 1 nearly 10 years afler you
began participating in the [prison industries] project at Evans and
approximately 2% years after you concluded your participation in this
project. For that matier, you filed your Step 1 over 2}2 years after the
decisions in Adkins and Wicker had been issued.

You also filed your Step 1 approximately 6 years after you, as you claimed.
in your affidavit, that you “discovered” that SCDC was “collecting $7.17 -
per hour for [your] labor” and almost 8 years after you, as you claimed in
your affidavit, discovered a “discrepancy™ in your pay.'? 1 fully concur
with the warden's determination that you clearly exceeded any reasonable
time frame associated with filing a grievance under the relevant policy.

" In the affidavit he submitied in support of his Step 2 (R. pp. 24 - 25), the Appeliant atiested that he “had no
knowledge of [any] discrepancy in pay until the July 1, 1999 change in law, at which time [he] began diligent
research,” and he ottested that he “discovered in 2000 that [the Department] was collecting $7.17 per hour for [his)
labor and during ‘training hours.'” [emphasis supplied).
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T also fully concur with the warden’s determination that the fact that you
first sought relief by participating in a class action lawsuit filed in circuit
court instead of filing a Step 1 by which you challenged the rate at which
[the Department] both paid you for your PI labor and applied statutorily
mandated deductions to your pay does not change the filing deadline(s)
from the relevant agency policy. You served as the lead plaintiff in
Tarrence, and your attomeys filed their amended declaratory judgment
complaint on your behalf on November 5, 2001. Obviously, you knew
before your attorneys filed the complaint that you wanted to challenge the
rate at which SCDC had been paying you for your PI labor.

Moreover, the filing of your class action lawsuit in circuit court did not
tol! the deadline(s) by which you were required to file your Step 1. The
appendices you submitted in support of your Step 2 simply do not support
your assertion that your participation in the class action lawsuit tolled the
deadline by which you were required to file your Step 1. Moreover, these
same appendices simply do not establish that date upon which your right
to file a grievance in this matter accrued. The appendices you relied upon
to support your assertion include correspondence that you received from
your own counsel in Torrence, and this correspondence has absolutely no
bearing on the filing deadline associated with your Step 1. Furthermore,
absolutely no aspect of any order issued by Judge Goodstein in Williams
tolled or otherwise modified the deadline by which you were required to
file your Step 1. ‘

[ also concur with the warden’s determination that nothing in the “notice
flyer” posted throughout SCDC in [ate 2008 affected the applicable time
frame associated with filing a Step 1 regarding any purported failure of
SCDC to pay you a particular hourly rate for your PI labor.

The Appellant received the denial ofhis Step 2 on February 15, 20112. R. p. 15).
3. The Appellant’s Notice of Agpeal to the ALC
By his Notice of Appeal to the ALC dated March 2, 2012, the Appellant addressed the
timeliness issue when he articulated the following ground for appeal regarding the agency’s

determination that he had not timely filed his Step 1:

Time to file grievance equitably tolled by pendency of this action in
[Torrence, et al., v. S.C. Dep't of Corr., 640 S.E.2d 866 (S.C. 2007))."

B Lee note 3 above.
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4. The Agpellaﬁt’é “Original Brief” to the ALC
In his initial bricf to this Court,* the Appellant offered the following argument on the
timeliness issue:

Appellant asserts his claim was equitably tolled during the pendency
of his Common Pleas action,'’ which was filed within any statutory or
regulatory limitations period.

Appellant suggests that Wicker unequivocally created an interest in a
prevailing wage claim and thus, the right to file a grievance that would be
reviewable, “we find no reason such procedures [DOC internal grievance
process] should not apply when an inmate challenges the wages he or she
is paid, particilarly where there is a statute mandating payment of the
prevailing wage.” /d.

{The Department] argues Appellant enjoyed a “pre-existing” right to file a
grievance. However, [the Department] did not file a second summary
judgment (arguing the correct vehicle was an agency grievance} until daffer
the Wicker decision. The [Department] argued against Wicker before this
Court that he has not entitled to file a grievance and further, argued before
the Supreme Court that this Court [ALC] was without subject matter
jurisdiction to hear Wicker's appeal. This is contrary to their current
position since Wicker has decided. Appellant suggests that the right to
file a grievance on a prevailing wage claim did not exist until created
by our Supreme Court in Wicker and Adkins. The Wicker Court even
held this was a limited holding, creating the right to hear prevailing
wage claims. These matters were decided three (3) years after Torrence

_was filed and pending, thus, the pendency of the timely filed Torrence
complaint tolled the filing of an agency grievarnce.

In the Honorable Diane Goodstein's April 12, 2005 Order dismissing
Williams et. al. v. SCDC and Williams Technologies [ater Williams),' she
ordered a Notice for filing grievances in private sector prisoner wage suits
was to be posted. That Notice was posted on October 20, 2008, only at
Lieber, and after Appellant filed his grievance. That Notice allowed 45
days and thus established a three (3} year grace period from the date of
that decision. Where no Notice was provided the Torrence plaintiffs and
Torrence was currently pending, the time to file a grievance was tolled.

14 See the Appellant’s “Original Brief” dated May 23, 2012, pp. 8 —9.
'* The Appcllant obviously referenced the Torrence litigation,

16 See note 2 sbove.
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{The Department was] a party to Torrence and [was] properly served
within the limitations period and cannot now assert this defense,
Appellant’s diligence affects his right to have [the Department] estopped
from pleading the statute of limitations. Torrence, commenced within the
time proscribed by statute, arrested the running of limitations, Henderson
v. Griffin, 5§ Pet. 151, 30 U.S.S.C. 151 (1831) and equitable Richland
Memorial Hospital, ____S.C. 422 S.E.2d 747 1992,

. Appellant exercised due diligence in preserving his legal rights. These are
extraordinary circumstances. (Equitable tolling has been allowed where
the claimant has actively pursued his judicial remedies by filing a

defective pleading during the statutory period.) See Irvin v. Dept. of
Veteran Affairs, 498 U.S. 89, 96 (1990).

Appellant neither neglected his rights or failed to exercise reasonable

diligence in enforcing his rights and it is not the policy of the law to

unjustly deprive an injured person of a remedy, see, Moriarity v. Garden

Sanctuary Church of God, 341 S.C. 320, 534 S.E.2d 672 (2000).

{emphasis supplied].
IV.  NEITHER 4dkins NOR Wicker CREATED ANY NEW RIGHTS OR REMEDIES

The Appellant, in his brief to this Court, “suggested” that, by its decisions in Adkins and

Wicker, our Supreme Court created new rights and/or new remedies for inmates by which to
challenge the rates at which the Department paid them for their prison industries Iabor that did

not previously exist. The Department respectfully submits, however, that the Appellant’s

assertion is, as illustrated below, simply without merit.!”

"7 Nearly ali if not all of the arguments articulaled by the Appellant in his Step 2 and his initial bricf to this Court are
identical or nearly identical to arguments articulated by nearly 200 current and former inmates in a consolidated
matter very recenily considered by Chief Judge Anderson. This consolidated malter was designated es Ackerman,
#266928, et al, v. S.C. Dep't of Corr., ALC Docket Nos, 07-ALJ-04-00444-AP, ef seq. The nearly 200 current and
former inmates in Ackerman also participated as plaintiffs in the class action litigation which culminated in our
Supreme Coust’s decision in Williams, and the attorney who represented the plaintiffs in Williams also represented
and continues to represent the appellants in Ackerman. Afler extensive briefing, Chief Judge Anderson, by orders he
issued in 2011 and 2012, rejected each of the grguments erticulated by the Ackerman appellants. By rejecting these
argumeats, Chiel Judge Anderson validated the grievance filing deadline from the Department’s Inmate System
Policy, currently designated as Policy Number GA-01.12. See also notes 28, 30 and 34 below. Counsel for the
Ackerman appellants has appealed Chicf Judge Anderson’s orders 16 our Court of Appeals.

~N
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A.  NEITHER Adkins NOR Wicker CREATED ANY NEW RIGHTS

A substantive right is created by the enactment of statute or a decision by the court. A
statute presumptively creates substantive rights, See generally Hooks v. Southern Bell Telephone
and Telegraph C;;., 351 S.E.2d 900 (S.C. Ct. App. 1986). A court creates a new substantive
right when it recognizes a new cause of action that did not previously exist. Toth v. Square D
Co., 377 S.E.2d 584 (S.C. 1989).

The Department respectfully submits that our Supreme Court did not create a new
substantive right by its decision in Wicker. Rather, it ruled that “the state's statutory mandate [§
' 24-3-430(D)] that inmates be paid thé prevailing wage creates [a protected property] interest.”
Wicker, 602 S.E.2d at 58. Thus, the Department contends that Adkins and Wicker simply
recognized that inmates possessed a pre-existing constitutionally protected property interest in
the pay they received pursuant to § 24-3-430(D) for the labor they voluntarily provided to any
prison industries project operated by the agency.

B. . NEITHER Adkins NOR Wicker CREATED ANY NEW REMEDIES

The Department respectfully asserts that the Appellant’s assessment and inierprelation of
Adkins and' Wicker is simply and profoundly incorrect.i Instead, it respectfully submits that
neither Adkins nor Wicker created new grievance remedies or appeal remedies, because these
remedies had long been available to inmates, inclﬁding the Appellant.

1. Neither Adkins nor Wicker created new grievance remedies.

The Department respectfully asserts that neither Adkins nor - Wicker créatcd new
grievance remedies for inmates, like .the Appellant, concerning their prison industries pay.
Instead, Adkins and, more precisely, Wicker merely acknowledged Policy Number GA-01.12 as

2,

the existing and proper proéedural mechanism by which inmates, like the Appellant, may
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challenge the rate at which the Department paid them for their prison industries labor pursuant to
§ 24-3-430(D), |
The Departmnent also contends that the Appellant has demonstrated a fundamental
misunderstanding of Adkins and Wiéker and, moreover, he ignored our | Supreme Court’s
decisions in Al-Shabazz and, ironically, Torrence v. S.C. Dep't of Corr., 646 S.E.2d 866 (S.C.
12007) in the analysis he presented in his Step 2 and, for that mé.ttcr, his initial brief,
a) Examfnation of Adkins, Wicker, and Torrence
In Adkins, our Supreme Court held that inmates do not possess a private right of action
under the applicable prison industries statutes by which to prosecute prison industries pay claims.
In Wicker, the companion case 1o Adkins, our Supreme Court considered the proper forum within
which inmates may raise and'pros.ecute such claims, and, in its decision, the Wickér Court, 602
SE2dat 57, held as follows:
However, simply because Wicker may not ﬁle a civil claim for damages in
circuit court does not mean he is without any remedy. There are numerous
issues relating to inmates which, although not giving rise to a private, civil
cause of action, are nonetheless grievable through [the Department’s)
internal grievance processes.” ... Accordingly, we hold that although

Wicker has no claim for civil damages, he properly filed a grievance -
with {the Department]. [emphasis supplied).

* As reflected in the decision {ssucd by the ALC regarding Inmate Wicker's appeal of the Department's denial of
his grievance, “[the Department) raisc[d] [before the ALC] two positions. First, {the Department] argue[d] that
Wicker's complaint is non-grievable. Second, if grievable, (the Department] dissgrees with Wicker's position on
the merits." Wicker, 2001 WL 1005574, *1 (ALJD 2001). The ALC, however, disagreed with the Dcpartment's
pasition, and, on August 13, 2001, issucd a deeision by which it held that Wicker's prison industries pay claim was
grievable under § 7 of the edition of Policy Number GA-01.12 then in effect, because Wicker’s pay represented
“conditions which directly nffect an inmate,” [emphasis supplied]. Wicker, 2001 WL 1005574, *1. Thus, the
ALC held in 2001 that Wicker properly filed a grievance pursuant to Policy Number GA.01-12 to challenge the rate
of pay the Department remitted to him for his prison industries labor under the provisions of § 24-3-430(D). In his
Step 2, the Appellant attempted to undercut the rationale upon which the Department determincd that he failed to
-limely file his Step 1 grievance by referencing the Department's acgument lo the ALC in Wicker. (R. p. 18), The
Appellant reilerated this argument in his initial brief to this Court. See Appellant's Brief, p. 8.

® Critieally, absolutely nothing in our Supreme Court’s ruling in Wicker or, for that matter, in its ruling in Adkins,
suggested that the provisions of the Department’s Inmate Grievance System Policy did not apply to inmate
grievances in which prison industries pay claims are articuiated,
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Thus, the Wiéker Court, 602 S.E2d at 56, recognized, that Wicker “praperly filed a
grievance with [the Department],” a grievance in which he “contend[ed] his training wages
violated the Prevailing Wage Statute, S.C. Code Ann. § 24-3-430(D).” [emphasis supplied). The
Wicker Court's use of the term “properly” supports the Department’s contention‘ that neither
Adlins nor Wicker created a new grievance remedy by which inmates, such as the Appellant,
could vindicate their substantive right to the prevailing wage pursuant to § 24-3-430(D). An act
is “pmper" when it is “strictly accurate: correct” and “marked by suitability, rightness, or
appropriateness: fit.” Merriam-Webster Dictionary, available at http:www.meriam-webster.com.

The Wicker Court’s conclusion that Wick::r properly filed a grievance pursuant to Policy
Number GA-01.12 to protest the rate at which the Depértment paid him for his prison industries

labor leads to only one legitimate conclusion: Wicker correctly and appropriately availed

himself of the Department’s Inmate Grievance System, as established by Policy Number GA-

01.12, as the forum within which to raise and prcfsécute his prison industries pay claim under the
provisions of § 24-3-430(D). Obviously, Wicker could not properly, correctly or appropriately
pursue his claim within the agency’s Inmate Grievance System and avail himself of the
procedures established by the provisions of the poliéy'if such a forum and such procedures did
not already exist for the consideration of such claims. Therefore, the Department’s Inmate
Grievance System was already available to Wicker to raise his prison industries pay clafm before
our Supreme Court issued its decision in Wicker on August,23, 2004,2® and, consequentially,
common sense dictates that the decision of our Supreme Court in Wicker did not create new

grievance remedies for inmates who purportedly possessed prison industries pay claims.

2 1n jts August 13, 2001 decision regarding Inmate Wicker's appeal of the Department's denial of his Step 2 appeal,
the ALC concluded that Wickers prison Industries claim, bom of his receipt of “uraining wages” during his initial
period of participation, was grievable and that the Depariment violated § 24-3-430(D) by paying Wicker such
“training wages." See Wicker, 2001 WL 1005574, *1 - 2 (ALID 2001). The ALC issued its decision over three (3)
years before our Supreme Court issued its opinions in Adkins and, of course, Wicker.
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Our Supreme Court reached a similar conclusion in Torrence, the case in which the
Appellant served as the lead plaintiff.! In Torrence, the Appeilant, as well as other inmates,
crime victims, and the inmates’ dependents brought a declaratory judgment action in circuit court
in an effort to determine the inmates’ rights to challenge the rates of pay the Department rem'ittgd
to them for their prison industries labor and to determine the rights of the aﬁ‘ectedl crime victirﬁs
and dependénts to themselves challenge the rates of pay the Depanmént remitted to the inmates
for their prison industries labor. In holding that ﬁone of the three (3) éoups of plaintiffs,
including the Appellant and his fellow inmates, could maintain an action in circuit court against
the Department regarding lhesé pay claims, the Torrence Court reflected upon Wicker:

[W]e acknowledged that while Wicker did not have a private, civil cause
of action available to him, he nevertheless had a statutory right to a
prevailing wage which had been created by the State. . . . Wicker had
appropriately utilized the [Department’s internal grievance
procedure] to adjudicate his rights. [emphasis supplied].

Thus, the Torrence Court recognized that Wicker “appropriately utilized [the
Department’s] internal grievance procedure to adjudicate his rights.” [emphasis supplied]. An
act is “appropriate” when it is “especially suitable or compatible.” Merriam-Webster Diction@,
available at http:www.meriam-webster.com. The 7Torrence Court’s use of the term

: “apprépriately" further supports the Department’s contention that neither Adkins nor Wicker
created a new grievance remedy. Likewise, our Suprcme'Court in Torrence recognized the
uncomplicated reality that the Department’s Inmate Grievance System Policy was available to
Wicker before the issuance of Adkins and Wicker.

. Therefore, as our Supreme Court acknowledged in both Wicker and Torrence that the
Department’s Inmate Grievance System Policy was the proper and appropriate forum for inmates

to challenge their prison industries pay, neither Adkins nor Wicker created new grievance

* See note 3 abave.
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remedies by which inmates, including the Appellant, could vindicate their substantive right to the
so-called “prevailing wage"” pursuant to § 24-3-430(D).?
b) Examination of Al-Shaba
Apain, neither Adkins nor Wicker created any new substantive rights. Instead, Adkins and
Wicker recognized that inmates possessed a pre-existing constitutionally protected property
interést in their prison industries pay under § 24-3-430(D).
The Wicker Court, 602 S.E.2d at 57, specifically recognized that inmates possessed a pre-
existing constitutionally protected property interest in their prison industries pay:
[Wlhere, as here, the state created a statutory right to the payment of a
prevailing wage, it cannot thereafter deny that right without affording due
process of law,
Within its decision in Wickér, 602 S.E.2d at 57 — 58, our Supreme Court invoked its
earlier decision in Al-Shabazz:
The Al-Shabazz Court explained that procedural due process is
guaranteed when an inmate is deprived of an interest encompassed by
the Fourteenth Amendment's protection of liberty and property. 338
S.C. at 369, 527 S.E.2d at 750. [emphasis supplied].
In Al-Shabazz, our Supreme Court considered whether an inmate may challenge an
internal disciplinary action through a post-conviction relief action. The Al-Shabazz Court, 527
S.E.2d at 754, held that the Départment’s decisions concerning non-collateral or administrative

matters, such as inmate disciplinary matters, are reviewable by the ALC. In reaching this

holding, the Al-Shabazz Court, 527 S.E.2d at 751 — 52, revicwed the internal process by which

2 The Department respectfully submits that the Appellant's prison industries pay claims clearly constituted
grievable issues, and, thus, the procedural mechanisms articulated by the Department’s Inmate Grievance System
Policy, including the filing deadlinc, apply. Parsgraph 7 of the first edition of the policy, which the agency issued
May 1, 1996 under the designation “PS-10.01 {(OP),” cxpressly stated that the following issues are grievable:
“Departmental policies, procedures, directives, or conditions which directly affect an fomate.” [emphasis
supplied]. The ALC cited this very paragraph in its 2001 decision in Wicker to support its conclusion that Wicker's
prison industries pay claim constituted a grievablc issue within the Dcpartment’s Inmate Grievance System, because
Wicker's prison industries pay represented “conditions which direetly affect an inmate.” [emphasis supplied].
Wicker, 2001 W1. 1005574, "1, See note 18 above.
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the Depamﬁent adjudicated inmate disciplinary infractions. - As recognized by .the Al-Shabazz
Court, 527 S.E.2d at 751, the Department’s Manual for Ogi erations, Inmaté Disciplinary System,
No. OP-22.14 established the pmcedure;s by which the Department may impose disciplinary
mion' on inmates. In its review of the provisions encompassed by the Department’s Inmate
Disciplinary Syétem, the Al-Shabazz Court, 527 S.E.2d at 752, fecognized the following:

The warden reviews the disciplinary hearing officer’s decision, and may

- approve, modify or reverse it. Manual for Operations, Inmatc Disciplinary
System, No. OP-22.14. If an inmate is dissatisfied with the decision, he
must file an appeal within fifteen days of receiving the written decision of
the disciplinary hearing officer. 1d. Department requires the disciplinary
hearing officer to inform an inmate of the right to appeal a finding of guilt
and the penalty imposed. Id.

After concluding its review of the provisions encompassed by the Department’s Inmate
Disciplinary System, the 4{-Shabazz Court, 527 S.E.2d at 752, then recognized that an inmate
may appeal a decision rendered by the Department under its Inmate Disciplinary System by
initiating an administrative grievance within this system, which the agency established by
promulgating Policy Number GA-01.12 and its predecessors, the identical policy at issue in
Wicker and at issue in this appeal:

An inmale appeals the decision by initiating a grievance. South Carolina
Department of Corrections for General Administration, Inmate Grievance .
System, No. GA-01.12, The matter is reviewed by the institutional inmate
grievance coordinator, who recommends a course of action to the prison
warden after interviewing affected employees and inmates. The warden
must respond to the inmate in writing within a specified period. The
inmate may appeal the warden's decision to the appropriate deputy
director, inspector general, or general counsel of {the] Department. That
person's response is [the] Department’s final decision in the matter.

The A4l-Shabazz Court, 527 S.E.2d at 752, then provided the following holding:

We hold that {the] Department's disciplinary and grievance procedures
are consistent with the standards delineated by the Supreme Court in Folff

v. McDonnell, [418 U.S. 539 (1974)). [Thc] Department also prepared its
grievance procedures in compliance with the Civil Rights of
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Institutionalized Persons Act, 42 U.S.C.A. §§ 1997-1997j (1994 &
Supp.1999); see also 28 C.F.R. §§ 40.1 to 40.22 (1998) (standards for
inmate grievance procedures). [emphasis supplied],
Later in its opinion, the 4/-Shabazz Court, 527 S.E.2d at 753, provided the following
clarification:
Given our conclusion that [the] Department’s disciplinary and griévancc
procedures comply with the minimal due process required in such
proceedings, we decline to apply the following APA provisions to the
internal prison disciplinary p'roc:ess.23 [emphasis supplied].
Therefore, our Supreme Court recognized in both A4J-Shabazz and Wicker that inmates
must be afforded due process when they protest a purported deprivafion of protected property
1
interest and that the Department’s Inmate Grievance System, established by Policy Number GA-
01.12 and its predecessors, provides inmates with the forum within which they may receive the
required procedural due process. As explained above, our Supreme Court in Wicker merely
acknowledged that inmates possessed a pre-existing protected property interest in their prison
industries pay under § 24-3-430(D). Therefore, when Al-Shabazz and Wicker are read together,
the Department’s Inmate Grievance System merely served as the pre-existing forum in which
inmates could avail themselves of their due process rights and assert their protccfed property
interest in their prison industries pay.
Succinctly stated, Inmate Wicker only availed himself to an existing procedural remedy

(i.e. an administrative grievance) within an existing forum (i.e. the Department’s Inmate

Grievance System) to challenge a purported deprivation of his existing constitutionally protécted

D The Al-Shabazz Court, 527 S.E.2d at 753, n.11, also provided the following assessment:

Further support for not applying these APA provisions to [the] Depariment's internal
disciplinary or decision-making processes is evident in the Legislature’s decision 1o
exempt (the) Department from submitting its internal regulations on the care and custody
of inmates for legislative review and approval. S.C. Code Ann, § 1-23-10(4) (Supp.
1999). That excmption indicates the Legislature intended to give [the] Department ample
latitude to control its internal affairs.
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_ property interest (i.e. his prison industries pay) by &e Department, and he did so well over three
(3) years before ouf Supreme Court issued its decisions in Wicker and Adkins. Accordingly, the
Department respectfully asserts that, contrary to any assertion by the Appellant, neither Wicker
nor Adkins created new grievance remedies for inmates, such as him, to vindicate their pre-
existing property rights in their prison industries pay under § 24-3-430(D). -

c) No language appears in Wicker to suggest that our Supreme
Court created a new grievance remedy

In decisions by which it created new remedies, our Supreme Court expressly recognized
the new remedy within the body of its ruling. For instanr;e, in AI-Shabazz, 527 S.E.2d at 758, the
Court stated that "[o]ur decision shall apply to ... all administrative matters in which {£hc
Department] renders a final decision after the date of this opinion.” [emphasis supplied]. Thus,
the Court in 4I-Shabazz recognized it was (.;reating a new grievance remedy, specifically, that
" inmates could use the Deﬁartmcnt’s Inmaté Grievance System. to challenge administrative and
non-collateral matters, including protected property and liberty interests, and it provided both
inmates and the Department guidance on when and how to apply the grievance procedures.

In Torrence, 645 S.E.2d at 869 — 70, the Court held that “the victim and dependent
beneficiaries shall be able to maintain their own claims through the [the Department’s) intemal
grievance procedure.” [emphasis sﬁpplicd in original]. In an associated footnote, the Torrence
Court, 646 S.E.2d at 870, n. 4, stated, in relevant part, the following:

We recognize that the [Department] will need to implement new
regulations to allow these claimants access to the agency's internal
grievance system. [emphasis supplied].

Thus, the Torrence Court obviously recoénized that it had created a. new remedy for

crime victims and dependent beneficiaries by which to challenge the rates of pay the Department

Page 19 of 36

‘ ' 0101



paid inmates for their prison industries labor.2' By doing so, however, the Torrence Court
impliedly acknowledged that inmates, such as the Appellant, already possessed a grievance
remedy by which to seek redress for their prison industries pay claims.

! The Wicker dccisién, by contrast, contains no language in any way comparable to that
which appears in both Torrence and A4l-Shabazz. Consequently, the i)epMnent respectfully
submits that Wicker simply did not éreate new grievance remedies by which inmates could
challenge their prison industries pay’under § 24-'3-430(D). Instcad,\ Wicker-merely recognized
that inmates possessed a pfe-existing right to avail themselves of the Department’s Internal
Grievance System in order to prosecute their prison industries pay claims.

2. Neither Adkins nor Wicker created new appeal remedies.

a) Examination of Wicker and Al-Shabayy

In Wicker, 602 $.E.2d at 57, our Supreme Court ruled as follows:
The [Department] also contends, citing the ALYD’s en banc decision in
McNeil v, South Carolina Dept. of Corrections, [00)-ALJ-04-00336-AP
(filed Sept. 5, 2001), that the ALJ was without subject-matter
jurisdiction to review its denial of Wicker's grlevancc. We dxsagree
[emphasis supplied].
Thus, our Supreme Court has already rejected the notion that Wicker created new appeal
remedies to the ALC for inmates articulating prison industries pay claims. Instead, our Supreme
Court merely recognized in Wicker that the ALC already possessed subject-matter jurisdiction to

hear Wicker’s appeal of the Department’s final decision concemning his prison industries pay'.zs

L mchmg its conclusion, the Torrence Court analyzed its prior holdings in Adkins end Wicker without
rccogmz.mg, ocknowledging, indicating, or otherwisc intimating that these decisions had created new rights or
remedies in the inmates' favor.

B The ALC, in its own decision in Wicker, did nat see the necd (o address whether or not it possessed subject matter
jurisdiction to hear Inmate Wicker's appeal of the Depariment®s denial of his grievance. Instead, since its subject
matter jurisdiction was not in question, the ALC simply considered and adjudicated Wicker's appeal.
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In reaching its conclusion, the Wicker Court, 602 S.E.2d at 57 — 58, examined its previous
holding in Al-Shabazz and ruled as follows:

We are not unmindful of our opinion in Sullivan v. South Carolina Dep't
of Corrections, 355'S.C 437, 586 S.E.2d 124 (2003), in which we held the
AL} has jurisdiction to review [the Department’s) grievance proceedings
only if they involve the denial of "state created liberty interests." There,
we recognized that our opinion in [4/-Shabazz] held that administrative
matters typically arise in two ways: (1) when an inmate is disciplined and
punishment is imposed and (2) when an inmate believes prison officials
have erroncously calculated his sentence, sentence-related credits, or
custody status. However, we did pot limit A/Shabazz to these two
instances. The Al-Shabazz Court explained that procedural due
process is guarantced when an inmate is deprived of an interest
encompassed by the Fourteenth Amendment's protection of liberty and
property. 338 S.C. at 369, 527 S.E.2d at 750.. [first emphasis supplied in
original; second emphasis supplied).

In Al-Shabazz, 572 S.E.2d at 750, the Court held the following:

The question of whether an inmate may seek judicial review of [the]
Department’s decisions under [the APA] went unanswered in Pruitt v.
State, 274 S.C. 565, 567 n.2, 266 S.E.2d 779, 780 n. 2 (1980). Today we
answer that question affirmatively and hold that an inmate may seek
review of [the] Dcpartment’s final decision in an administrative
matter under the APA. Placing review of these cases within the ambit
of the APA will easure that inmate receives due process.

These administrative matters typically arise in two ways: (1) when an
inmate is disciphned and punishment is imposed and (2) when an inmate
_belicves prison officials have erroneously calculatcd his sentence, -

sentence-related credits, or custody status.

“The requirements of procedural due process apply only to the deprivation
of interests encompassed by the Fourteenth Amendment’s protection of
liberty and property.” Board of Regents of State Colleges v. Roth, 408 U.S.
564, 569, 92 S.Ct. 2701, 2705. ... ‘

The Al-Shabazz Court, 572 S.E.2d at 758, further stated that:
We further hold that an inmate may obtain review of [the] Department’
final decision in non-collateral or administrative matters under the APA in
the manner we have outlined. However, the specified APA provisions and

the specified ALJ Division Rules of Procedure do not apply to the internal
prison disciplinary or decision-making processes.
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Our decision shall apply to all PCR actions filed and all administrate

matters in which {the] Department renders a final decision after the date of

this opinion. It also shall apply to all cases currently pending in circuit

court or before this Court in which the inmate is similarly situated 1o

petitioner, i.e., cases in which [the] Department has decided a non-

collateral or administrative matter and the inmate has not had the

opportunity to obtain APA review in the manner we have outlined.”®

' Thus, Al-Shabazz, 572 S.E2d at 749 - 50, established that non-collateral or

administrative matters including protected property and liberty interests, internal disciplinary
matters, “credits-related issues and other conditions of imprisonment™ and other issues “in which
an inmate does not challenge the validity of a conviction or sentence” were reviewable by the
ALC. As illustrated above, an inmate's prison industries pay constitutes a protected property
interest that clearly existed before the issuance of Wicker. As is clear from Wicker, the ALC
already possessed subject matter jurisdiction to review the Department’s denial of Wicker’s '
grievance regarding his prison industries pay. Wicker, along with Al-Shabazz, clearly
demonstrate that the ALC possessed the requisite jurisdiction, prior the issuance of Wicker, to
review the Department’s final decisions concerning inmate grievances in which the inmates
alleged deprivations of protected property interests, e.g., their prison industries pay.

Therefore, Wicker simply did not create any new appeal remedies.

b) Well before the issuance of Adkins and Wicker, Policy Number
GA-01.12. and its predecessors, expressly informed inmates,
including the Appellant, that they could appeal to the ALC any
adverse final decision rendered by the Department regarding
claims they raised in an administrative grievance '

Our Supreme Court issued its opinion in AI-Shabazz on February 14, 2000. Thereafter,
on April 1, 2000, the Department revised § 14 of Policy Number GA-01.12, entitled “Steps in the

Grievance Process.” Specifically, § 14(f) was revised to read as follows:

% The Al-Shabazz Court outlined in detail the procedures an inmate must take to seek administrative and judicial
review of the Department’s final decisions.
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\

As a'part of [the Department’s] final answer to a grievance, the inmate
will be notified that any further appeal must be initiated within 30 days
after receipt of [the Department's] final answer. This appeal must be
contained on [“ALC"] “Notice of Appeal” that will be attached to [the
Department’s] final answer and must be sent to the [ALC]. Instructions
regarding completion of the form and information indicating where the
form must be sent, will also be provided to the inmate. (This form is not
available for order from the Commissary, but additional copies can be
obtained from the Inmate Grievance Branch.) An inmate may appeal
any [final decision by the Department] regarding disciplinary hearings,
the calculation of a sentence or sentence related credits, custody
determinations that may be grieved under this policy/procedure, or any
other decision of this Department that involves issues of a judicial or
quasi-judicial nature. The [ALC] will determine if gricvances
initiated in accordance with this policy/procedure and concerning
- other types of matters are appropriate for appeal and their review.

[emphasis supplied].

By another revision effective on August 15, 2001, the Depaftment clarified inmates’
rights to file an appeal to the ALC in an instance where the agency’s final decision impacted
their substantive rights. Thus, 1] 14(f) was further amended as {ollows:

" There are five (§) grievance issues that an inmate may appeal to the

[ALC]. If an inmate wishes to appeal to the [ALC], sthe may only appeal
final [(Department] decisions on the following five (5) issues:

(1) If the inmate’s accrued good time has been taken as a result of a major
disciplinary hearing; ‘

(2) The calculation of a sentence;

(3) The calculation of sentence related credits; ,

(4) Custody determinations that may be grieved under this
policy/procedure; or

(5) Allegations of deprivations that would rise to the level of
constitutional vielations. Where harm or injury is alleged, it must
be more than a miner harm or minor injury.
[emphasis supplied].

THe Department’s April 1, 2000 and August 15, 2001 revisions o Policy Number GA-
OI.12 clearly reflect our Supreme Court's decision in A/-Shabazz to expand the ALC's
Jurisdiction to review the Department's final decisions regarding non-collateral or administrative

decisions or other conditions of imprisonment, including constitutionally protected property and
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liberty interests, Moreover, protected property interests are “judicial or quasi-judicial” matters
that atlege “deprivations that would rise to the level of constitutional violations.”

The Appellant’s substantive right to wages under § 24-3-430(D) existed prior to the
Wkker decision, and the agency could not and cannot deprive him of this right without due
brocess given its constitutionally protected status, Therefore, the Appellant’s prison industries
pay claims were both cabable of being raised via administrative grievances within the
Department’s Inmate C":rievanlce System and, upon an adverse final decision from the
Department, capable of being appealed to the ALC prior to the issuance of Wicker or,‘ for that
matter, Torrence.

The decisions of both the ALC and our Supreme Court in Wicker that Inmate Wicker
properly filed a grievance under the Department’s Inmate Grievance System, currently
designated as Policy Number GA-01.12 and that the ALC possessed subject matter jurisdiction
by which to review Wicker's prison industries pay claim simply reinforce this reality.
Additionally, Policy Number GA-01.12, § 14(f), recognized that ‘the ALC possessed the
jurisdiction by which to review inmate grievances in order to determine if the issues présented
.weré apprOpriate. for judicial ;eview. Thus, neithér Wicker nor Adkins nor, for that matter,

Torrence created new appeal remedies, because these remedies already existed.”’

7 As illustrated abave, Wicker did not crcate any new grievance rights. 1f, under Policy Number GA-01.12 and its
predecessors, inmates could appeal the Department’s final decision concerning grievances in which they articulated
claims that the agency deprived them of protected property interests, then, inmates could obviously file grievances
under Policy Number GA-01.12 and its predecessors by which they could protest these purported deprivations
dicectly with the sgency. The reality that the ALC already possessed jurisdiction by which to consider [nmate
Wicker's appeal of the Department’s denial of the grievance in which he articulated a prison industries pay claim
reinforces the Department’s argument that our Supreme Court's decision in Wicker did not establish a new
grievance remedy. Succinctly stated, the grievance remedy had to alrcady exist in order for the ALC to have
jurisdiction to hear Inmate Wicker’s appeal. )
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V.  THE APPELLANT FAILED TO TIMELY FILE HIS STEP 1 GRIEVANCE

The Appellant, via his Step 1 grievance and his Step 2 appeal articulated back pay claims |
associated with the labor he provided to the Department’s prison industries project at Evans in
which ESCOD participated as the private industry sponsor. By these back pay claims, the
Appellant contended that the Department should have paid him higher rates of pay for the labor
he voluntarily provided to this project. (R. pp. 3 -~ 4). In articulating these ciaims, the Appeliant
' invoked vaﬁou§ provisions of 5.C. Code Ann. §§ 24-3-40, 24-3-315, and 24-3-430.

The Appellant also claimed that the Department was, confrary to these statutes,
improperly denying him “complete and immediate access” to the perc;:ntage of his prisoﬁ
industries pay withheld by the Department in accordance with § 24-3-40(B) and maintained by
the Department in an escrow account on the Appellant’s beh;ﬂf. R.p.4). |

For the reasons presented below, however, the Department respectfully urges this Court
to affirm the Depaftmcnt's denial of all of the prison industries pay claims articulated by the
Appeliant in his Step 1 grievance and, for that matter, his Step 2 appeal.

A. _ THE APPLICABLE PROVISIONS OF THE DEPARTMENT’S INMATE
GRIEVANCE SYSTEM, DESIGNATED AS POLICY NUMBER GA-01.12

The Department has published editions of its Inmate Crievance System Policy for nearly
20 years if not longer. Starting in the mid-1990s, the Department’s Inmate Grievance System
Policy consisted of two (2) parts: Policy Number PS-10.01 and Policy Number PS-10.01 (OP).
Paragraph ‘14(a) of Policy Number PS-10.01 (OP) requiréd that inmates submit their Step l
grievance forms “within seven (7) days of the alleged incident.” Exceptions to the deadline
appeared in § 14(g) and § 15 of the policy.

On October 1, 1997, the Department issued new editions of Policy Numbérs Ps-10.01

and PS-10.01 (OP). In the October 1, 1997 edition of Policy Number PS-10.01 (OP), the

i
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Department changed { 14(a) to require that inmates submit their .Stcp 1 grievance forms “within
15 days of the alleged incident.” Again, exceptions to this deadline appeared in § 14(g) and § 15
of the policy.

On January 30, 1998, the Department issuéd a new edition of its Inmate Grievance
System Policy, and, just as before, the policy consisted of two (2) parts. However, the
Department re-designated these two (2) parts as Policy Number GA-01.12 and Policy Number
GA-01.12 (OP). Paragraph 14(a) of Policy Number GA-01.12 (OP) required thai inmates submit
. -their Step 1 grievance forms “within 15 days of the alleged incident.” Once again, excleptions to
this deadline appeared in ] 14(g) and 7 15 of the policy. . ‘

The Department consolidated Policy Numbers GA-01.12 and GA-01.12 (OP) into a
single policy when it issued a,nt;w edition of Policy Number GA-01.12 on April 1, 2000, and the
15-day filing deadline appeared in this edition of the policy as well as every edition issued since
April 1,2000.

In the edition of Policy Number GA-01.12 effective on May 21, 2007, the date of the
Appellant’s Step 1, the 15-day filing deadline appeared in § 13.1, which provided as follows:

‘ If informat resolutAion is not possible, the grievant will complete Form 10- |
S, Step 1 ... and will submit the Form to an employee designated by the
Warden (not the Inmate Gricvance Coordinator) within 15 days of the

alleged incident. . . . An Inmate wﬂl submit a grievance within the
time frames estabhshed in the policy.2® [emphasis supplied).

% paragraph 13.10 of the edition of Policy GA-01.12 in effect on the date of the Appellant’s Step 1 set forth
exceptions to the 15-day filing deadline established in ¥ 13.1, and it stated as follows:

Exceptions to the 15 day time limit requirement will be made for grievances concerning
policies/procedures. Exceptions may also be mede for incident gricvances, p provided that
the inmate can show reasonable cause, j.e., inmate physically unable to initiate grievance
due to hospitalization, court appearance, etc.

Nowhere in his Step 1 or Step 2 did the Appellant seek an exception to the 15-day filing deadline es contemplated
by § 13.10. For that matter, the Appellant did not assert in either his Siep 1 or his Step 2 that an exception to the 15-

day filing deadline, as provided in § 13.10, applied 1o his prison industries pay claims. The eppellants in Ackerman
made such a variety of such essertions, but Chief Judge Anderson rejected them when he effirmed the Department's
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B. THE FiLING DEADLINE IS FULLY SUPPORTED BY THE RELEVm
PRECEDENT

;

A collective analysis of our Supreme Court’s decislons in Al-Shabazz, Adkins, Wicker,
and Williams validates that the prison industries pay claims articulated by the Appellant in his
Step 1 grievance were and are legitimately subject to the previous and current filing deadlines
provided by the operative paragraphs of the Department’s Inmaté Grievance System Policy.

As discussed above, the 41-Shabazz Court held that the Department’s Inmate Grievance
System Policy complied with federal law governing inmate grievances, and, thus, common sense
dictates that the provisions of the policy, including the filing deadlines, are val.id.29 In Adkins,
602 S.E.2d at 55, the Court held that inmates may not bring a private right of action in circuit
court by which to litigate their pnson industries pay clauns, while in Wicker, the companion case
to Adkins, the Court aclmowledged that inmates may pursue such claims via the Department’s
Inmate Grievance System Policy.

In Williams, the class action lawsuit filed in 2002 by counsel for the. appellar.ns in a
matter recently conside;ed by Chief Judge Anderson, Ackerman, #266928, et al., v. S.C. Dep'’t of
Corr., ALC Docket Nos. 07-ALJ-04-00444-AP, et .s‘eq.,:'0 our Supreme Court held that inmates

could not bring a private right of action in circuit court against either the Department or Williams

decisions to deny each of their respective administrative grievances based upon their failure to comply with the
applicable filing deadline. See note 7 sbove.

* As explained sbove, the Department issued the edition of Palicy Number GA-01.12 effective when the parties
submitted the controversy in 4/-Shabazz lo our Supreme Court on January 30, 1998, and it also reflected the same
- 15-day filing deadline for Step 1 grievances. This 15-day filing deadline appeared in paragraph 14(a) of the January

30, 1998 edition of Policy Number GA-01.12 which provided as follows:

Pursuant lo Agency policy, inmates should always meke an effort to resclve a grievance
by discussing their complainl.s with appropriate staff. However, if informal resclution is
not possible, the grievant wilt complete Form 10-5, Step 1 ... and will submit the form 10
the Institutionsl Inmate Grievance Coordinator within 15 days of the alleged incident or
disciplinary hearing appeal, [emphasis supplied).

% See notes 17 and 28 above and note 34 below.
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Technologies regarding their prison industries pay under our state’s Payment of Wages Act. The
Williams Court, 641 S.E.2d at 886, n. 1, again recognizéd that, pursuant to Wicker, inmates were
directed to pursue prison industries back wage claims within the forum established by the
Department’s ﬁtmate Grievance System PoIicy. |

No aspect of any of these decisioné invalidates or even calls into question either the seven
¢ day or 15-day filing deadline established by the currént and previods editions of the
Department’s Inmate Grievance System Policy. Furthermore, the United States Supreme Court
has observed, without objection, that “the deadline for [inmates] filing an administrative
grievance is generally not very long — 14 to 30 days.” onodford v. Ngo, 548 U.S. 81, 95 (2006)
(holding that the Prison Litigation Reform Act requires inmates to properly exhaust their
administrative remedies, which includes timely filing their grievances). See also Jane§ v. Bock,
549 U.S. 199, 224 (2007) (recognizing without objection that prison grievance time limits are
typically short). ' ’

'C.  THE APPELLANT FAILED TO TIMELY FILE HIS STEP 1 GRIEVANCE

The Appellant’s filing deédline began to run when the Department first began to pay him
for the labor hé voluntariiy'provided to the prison industriesi project at Evans. Again, the
Appellant’s labor and the rate at which the Department paid him for his labor constituted a
condition of his confinement Succinctly stated, the grievance existed when the incident
occurred. See Johnson v. Johnson, 385 F.3d 503, 519 (Sth Cir. 2004) (“While it is true that the
conditions that Johnson suffered both before and after the grievance were of the same general
character, to permit the March 2001 grievémce to reach back to events that transpired up to six |

months earlier would effectively negate the state's fifteen-day rule and frustrate the prison

3 See notes 18 and 22 sbove.
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sysfem's legitimate interest in ihvestigating complaints while they are still fresh, That a condition
continues does not excuse the failure to file a grievance earlier.").

— By his own admission (R. pp. 2 and 24), the Appellant began voluntarily participating in
the prison industries ﬂpr'oject at Evans in June 1997. A review of the Appellant’s prison industries
pay record§ confirms that the'Department began paying the Appellant at the rate of $5.25 per
hour for his prison industries labor on or about August 185, 199732 R. p. 75).

As discussed above, the edition of the Department’s Inmate Grievance Systém effective
when the Department began paying the Appellant at the rate of $5.25 per hour for his labor was’
designated as Policy Number(s) PS-10.01 and PS-10.01(OP), and it required that inmates, such

“asthe Appellant, file an administrative grievance within seven (7) days of the alleged incident of
which they complained. In the Appellant's case, the incident about which he has been and
continues to complain was the rate(s) at which the Department paid him for his prison indusiries
labor. Thus, at the time the Depanmgnt first began paying him for his labor, the Appellant had
seven (7) days to file his grievance. |

Eﬁ'ec.tive October 1, 1997, Policy Nﬁmber(s) PS-10.01 and PS-10.01(OP) wete changcd
to allow inmates to file a grievance within 15 days of the alleged incident of which they
complained. In his Step 2 (R. pp. 24 — 25), the Appellant claimed “had no knowledge of [any]
discrepancy in pay until the .Tuly‘ 1, 1999 change in law, at which time [he] began diligent
research,” and he attes-ted that he “discovered in 2000 that [the Department] was collecting $7.17

per hour for [his] labor and dﬁring ‘training hours.”®"” Thus, even contorting the provisions of

* The entirety of the Appellant's prison industries pay record, entitled “PRIVATE SECTOR ACCOUNT
TRANSACTIONS,” appears in the abbreviated Record. (R. pp. 44 — 75). The Appellant’s prison industries pay
record shows the Department remitted its final payment to the Appellant for the labor he voluntarily provided to the
project at Evans on or about November 14, 2004, (R. p. 46).

% See note 12 sbove.
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the applicable editionsr of the Department’s policy to bis extreme benefit, the Appellant
confronted a 15-day deadline to file his administrative grievance after the “discovery” he made
in 2000 regarding his prison indusn;ies pay. _

When the Appellant actually filed his Step 1 on May 21, 2007, the edition of the
Department’s Inmate Griev.ance System then in effect, designated as Policy Numb;:r GA-01.12,
still required that inmates file an administrative grievance w1thm 15 ‘days of the time that the
event complained of occurred. ™

Thus, as correctly determined by both the warden at the institution to which the Appellant
is currently assigned and the Department’s General Counsel (R. pp. 12 and 29), the Appellant

simply did not submit his Step 1 within either seven (7) days or 15 days of the incident upon

¥ Beginning several years ago, the ALC has affirmed the application of the filing deadline in the manner advocated
herein by the Department in the following cases, all of which involved prison industries pay claims. See Daugkiry.
#250139, v. S.C. Dep't of Corr., Docket No. 04-ALJ-00783-AP; Grimmert, Jr., #102226; v. S.C. Dep't of Corr.,
Docket No. 05-AL)-04-00757-AP; Larrimore, #238126, v. $.C. Dep't of Corr., Docket No. 09-ALJ-04-00470-AP,
Manigault, 280550, v. S.C. Dep't of Corr., Docket No.05-ALJ-04-00756-AP; McLemore, #127966, v. S.C. Dep'tof
Corr., Docket No, 09-ALJ-04-00023-AP; Pipkin, #283616, v. 8.C. Dep't of Corr., Docket No. 05-ALJ-04-00733-
AP; Sapp, #218694, v. 8.C. Dep't of Corr., Docket No, 05-ALI-04-00732-AP; Sumter, 8242379, v. 8.C. Dep't of
Corr., Docket No. 05-ALJ-04-00749-AP; Smiley, #262734, v. §.C. Dep't of Corr., Docket No. 08-ALJ-04-00571-
AP; Williams, #187203, vs. 8.C. Dep 't of Corr., Docket No, 06-ALJ-04-622-AP; and Wright.

The ALC has continued to rule in the same manner in decisions it has issued since January 1, 2012. See Ackerman,
#266928, et al, v. S.C. Dep't of Corr., ALC Docket Nos. 07-ALJ-04-00444-AP, ef seq.; Arnold, #238375, v. 5.C.
Dep't of Corr., Docket No. 09-ALI-04-00200-AF; Bradiey, #281630, v. 5.C. Dep't of Corr., Docket No. 07-ALJ-
04-0772-AP; Bridgeman, #130350, v. S.C. Dep’r of Corr., Docket No. 09-ALI-04-00610-AP; Cudd, #240049, v.
S.C. Dep't of Corr., Docket No, 07-ALI-04-0771-AP; Gibson, #241326, v. 5.C. Dep't of Corr., Docket No. 16-ALJ-
04-00007-AP; Grate, #232524, v. 8.C. Dep't of Corr., Docket No. 07-ALI-04-0897-AP; Jones, #130817, v. S.C.
Dep't of Corr., Docket No. 09-ALJ-04-0506-AP; Keitt, #277284, v. 8.C. Dep't of Corr., Docket No. 09-ALJ-04-
0519-AP; Lampley, #97724, v, 5.C. Dep't of Corr., Docket No, 09-ALJ-04-00489-AP; Farker, #291769, v. §.C,
Dep 't of Corr., Docket No. 07-ALJ-04-0770-AP; Sullivan, #265327, v. 5.C. Dep't of Corr., Docket No. 07-ALJ-04-
0782-AP; and Timmons, #280769, v. 8.C. Dep't of Corr., Docket No. 09-ALJ-04-1156-AP Like the Appellant,
Inmates Bridgeman, Jones, Lampley, and Timmons all participated in the prison industries project operated by the
Department at Evans in which ESCOD participated as the private industry sponsor.

See also Patterson v. S8.C. Dep't of Corr., 2010-UP-292 (5.C. Ct. App. May 27, 2010) (“{The Dcpartment] denled
Patterson’s grievance based on [4 13.1], which states an jumate must file a grievance within fifteen days of the
alieged incident. ... Patterson should have filed his grievancc within fifteen days of December 6, 2004, when
be originatly dlscovered that [the Department] lost his inmate property.” [emphasis supplied]). The Court of
Appeals in Patlerson also observed that “[t]he adoption and execution of policics and practices . . . are within the
province and expertise of correctional officials.” (quoting State v. Blick, 481 S.E.2d 452, 455 (S.C. Ct App. 1997))).
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which he anchored the prison industries pay claims-he articulated in his Step 1, namely the date
upon wllnich the Department first began paying him for his prison industries lab(;:r.

For that matter, the Appellant; as correctly determined by the Department’'s General
Counsel (R. p. 29), did not timely file his Step 1 after he discovery a “discrepancy” in his pay or
otherwise “discovered” a purported problém with th_e hourly rate at which the Department paid
him for his Iabor.. Morcovel;, the Appellaﬁt failed to articulate in his Step 1 ar his Step 2 any
exception to the 15-day filing deadline which could potentially apply to his grievance.®’

Finally, the Department respectfully submits that this Court has no authority to expand
the time in which the Appellant was required to file his Step 1 grievance. See generally Mears v.

Mears, 337 S.E.2d 206 (S.C. 1985).

V. THE APPELLANT DID N.OT TOLL THE FlLING DEADLINE WHEN HE
INITIATED LITIGATION IN Torrencé BEFORE THE CIRCUIT COURT

In his Step 2 appeal (R. pp. 18~ 19), his Notice of Appeal, and his brief to mis Court, >
the Appellant érgued that the Deﬁartmem’s filing deadline was tolled during the pendency of the
Torrence litigation. The Appellant, the lead plaintiff in Zorrence, began the litigation bearing his
name when he filed his action in circuit court iﬁ 2001. Again, the action initiated by the
Appellant in circuit court eventually resulted -in our Supreme Court's decision in ¢ oﬁence. |

In hi; brief, the Appellant references three (3) modern cases that purportedly support his

‘position:’’  Rink v. Richland Memorial Hospital, 422 S.E.2d 747 (S.C. 1992);_Irvir; v. Dep’t of
Veteran Affairs, 498 ‘U.S. 89 (1990); and Mori'ar"ty v. Garden Sanctuary Church of God, 534

S.E.2d 672 (5.C. 2000). However, none of these cases support the Appellant’s assertion that the

% See note 28 above,_
% See Appellants' Brief, pp. 8 - 9.
7 See Appellant’s Brief, p- 9. The theee (3) cases cited by Appellant also purportedly support his argument that the

Departrent is equitably estopped from applying the filing deadline established by its Inmate Grievance System
Pelicy. The Department’s arguments in opposition to the Appellant’s equitable estoppel claim appear below.
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filing deadline from the Department’s relevant policy was tolled during the pendency of the
Torrence litigeuion.m

In Jrvin, 498 U.S. at 96, the United States Supreme Court provided an analysis that, if
anythmg, works agamst the Appellant's argument:

But an examination of the cases in which we have applied the equitable
tolling doctrine as between private litigants affords petitioner little help.
Federal courts have typically extended equitable relief only sparingly. We
have allowed equitable tolling in situations where the claimant has
actively pursued his judicial remedies by filing a defective pleading during
the statutory period (footnote omitted), or where the complainant has been
induced or tricked by his adversary’s misconduct into allowing the filing
deadline to pass.®® We have generally been much less forgiving in
recewmg late filings where the claimant failed to exercise due diligence in
preserving his legal nghts (citation omitted). Because the time limits
1mposed by Congress in a suit against the Government involve a waiver of

- sovereign immunity, it is evident that no more favorable tolling doctrine
may be employed against the Government than is employed in suits
between private litigants.

Petitioner urges that his failure to file in a timely manner should be
cxcused because his lawyer was absent from his office at the time that the
EEOQC notice was received, and that he thereafter filed within 30 days of
the day on which he personally received notice. But the principles of
equitable tolling described above do not extend to what is at best a garden
variety claim of excusable ncg!ect

Again, by his own admnss:on (R. pp. 24 —285), the Appellant “had no knowlcdge of [any]
discrepancy in pay until the July 1, 1999 changc in law, at which time [he) began diligent

" research,” and he altested that he “discovered in 2000 that [the Department] was collecting $7.17

~

3 For that matter, the facts of thesc cases do not concern the proposition edvocated by the Appellant, namcly
whether the fiting of an action in one (1) forum (i.e. circuit coun) tolls any deadlincs associated with an action
available in another separate forum (i.e. an administrative action viable for disposition under an inmate gncvnncc
system policy established and managed by a comectional euthority). By way of example, the facts st issuc in
Moriarty concerned “the novel issucs of whether a cause of action based on repressed memory syndrome is vieble in
South Caroling, and whether an adult who aflcges repressed memaries of childhood sexuat sbuse may bring a Umeiy
cause of action under the ‘discavery rule’ contained in S.C. Code Ann. § 15-3-535 {Supp. 199%) afer recovering the

memoncs. 534 S.E.2d at 673.
¥ This example conforms very closely to precedent from our state examincd below. "
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per hour for [his] labor and during ‘training hours.*”” Thus, the Appellant did not file his Step |
until 2007, some seven (7) years after he admittedly discovered purportedly problems with his
prison industries pay.*'

Suceinctly stated, nothing prevented the Appellant from filing an administrative
grievance as permitted by the Department’s Inmate Grievance System Policy in which he
challenged any aspect of the pay remitted to him by the Department for the labor he voluntarily
provided to the prison 'ind@% project at Evans at when he first began receiving such pay.
Even if this Court determines that the Appellém could have waited to file an administrative
grievance until he “discovered” potential problems with his prison industries pay, the Appellant,
by waiting seven (7) years, still did not timely file his grievance. He simply elected not to do so.
Accordingly, this Court should not now reward the Appellant for such neglect. |

VII. THE DEPARTMENT IS NOT EQUITABLY ESTOPPED FROM APPLYING
THE FILING DEADLINE

In his Step 2 appeal, his Notice of Appeal, and his brief, the Appellant also urged this
Court to rule that thé Department is equitably estopped from applying the filing deadline to his
prison industries péy claims. However, the Department is not equitably eétopped from applying
the filing deadline to the grievance in which the Appellant presented his prison industries pay
claims, because he failed to allege that the Department engaged in any affirmative conduct upon
which they relied to change their position.

In Boyd v. Bellsouth Tel. Co., Inc., 633 S.E.2d 136, 142 (S.C. 2006), our Supreme Court

annotnced the elements of an equitable estoppel claim as follows:

# See note 12 ebove,

“ The doctrine of laches, given this chronology, bars the Appellant's claims. The warden invoked this doctrine in
his denial of the Appellant's Step 1. (R. p. 12). The Department’s General Counsel affirmed the warden’s
invocation of Iaches in his denial of the Appellant's Step 2. (R. p. 30).

Page 33 of 36

0115



The essential elements of equitable estoppel as related to the party
estopped are: (1) conduct which amounts to a false representation or
concealment of material facts, or, at least, which is calculated to convey
the impression that the facts are otherwise than, and inconsistent with,
those which the party subsequently attempts to assert; (2) Intention, or at
least expectation, that such conduct shall be acted upon by the other party;
and (3) knowledge, actual or constructive, of the real facts. As related to
the party claiming the estoppel, they are: (1) lack of knowledge and of the
means of knowledge of the truth as to the facts in question; (2) reliance
upon the conduct of the party estopped; and (3) action based thereon of
such a character as to change his position prejudicially.

To establish-an eé;uitable estoppel claim, the party to be estopped must have engaged in
some affirmative act that induces the other party to act or not act. See Strickland v. Strickland,
650 S.E.2d 465, 470 (S.C. 2007); Kleckley v. Nw. Nat. Cas. Co., 526 S.E.2d 218, 220 - 21 (S8.C.
2000); and Kelly v. Logan, Jolley, & Smiih,‘L.L.P.; 682 S.E.2d 1, 8(S.C. Ct. App. 2009).

For example, in his Step 2 appeal (R. p. 18), he claimed that his own counsel purportedly
advised him by correspondence dated May 17, 2007 (R. pp. 37 — 38) that the litigation of
Torrence had tolled any of the deadlines associated with filing an administrative grievance with
the Department by which he challenged the rate and manner by which it remitted his prison
industries pay to him. By his own admission (R. p. 24), the Appellant attested that he filed his
Step | grievance on May 21, 2007, “within seven (7) days of receipt of his right to file a
grievance in this matter.” Thus, the Appellant claims that his own counse! determined “his right
to file a grievance in this matter.”

Setting aside for the moment the completely unsustainable notion that his own counsel
could lawfully determine when his right to file a grievance accrued, the Appellant did not allege
any affirmative conduct undertaken by the Department or any Department official regarding the
chronology associated with his filing decision. See Strickland, 650 S.E.2d at 470; Kleckley, 526

S.E.2d at 220 - 21; and Kelly, 682 S.E.:d at 8.
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In both his Step 2 (R. pp. 19 and 25) and in his brief, the Appellant attempts to invoke

~ some affirmative conduct purportedly by the Department by referencing the *Notice Flyer"
posted at Lieber Comrectional Institution by 'the direction of the circuit court judge in the
Williams titigation.*? However, the Appellant clearly acknowledges that the “Notice Flyer” was
posted on October 20, 2008 (R. pp. 42 — 43), a date well after the Appellant filed his Step 1.
Thus, the Appellant seeks to attribute some kind‘ of affirmative conduct to the Department for
posting the “Notice Flyer” approximately 18 months afier he filed his Step 1 gricvance in May
2007. Obviously, the DePartment's posting of this flyer could not have acted to change the
Appellant’s position, because he filed his Step 1 some 18 months before the flyer was posted.

. Again; to set forth an equitable estoppel claim, the Appellant must show that he changed
his position in reliance on some affirmative conduct by Department. However, he simply cannot
show that he ‘mlied on any conduct by Department when he filed his Step 1. Strickland, 650
S.E.2d at 471. Further, he cannot show that he changed his pos.ition in reliance on some action
by the Department. Fright v. Craft, 640 S.E.2d 486, 506 (S.C. Ct. App. 2006) (denying equitable
estoppel claim because there was no evidence that the asserting party changed their position in _
reliance on the aétions of the party to be cstopped).. Therefore, the Appellant’s equitable

' estoppel argument completely fails.
VII. CONCLUSION
I;I light of the above-provided analysis and argument, the Department rcspcct‘fuliy urges
this Court to deny the Appellant’s instant appeal and affirm the Department’s denial of the

Appellant’s administrative grievance and the prison industries pay claims articulated therein.

“2 See Appellants’ Brief, pp. 8- 9.

Page 35 of 36

0117



Tuly 9,2012

. - Colismbiz, South Carolina

)

RESPECTFULLY SUBMITTED,

Lake E. Summers
Katherine A. Phillips
Malone, Thompson, Summers & Oft LLC

‘339 Heyward Street, Suite 200
Columbis, South Carolina 29201
Office: (803) 254-3300
Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com
phillips@mtsolawfirm.com
* Counsel for the Department
/
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Thomas J. Torrence, # 94561, ) Docket No. 12-ALJ-04-00143-AP
) Grievance No, ECI-0980-10
) '
Appellant, )
‘ . )
vs. ) CERTIFICATE OF SERVICE
)
South Carolina Department of Corrections, )
)
' )
Respondent. )

This 1s to certify that I have, on this date, causéd to be served a copy of THE
DEPARTMENT’S BRIEF IN SUPPO.RT OF ITS ARGUMENT THAT THIS COURT
SHOULD AFFIRM THE DEPARTMENT’S DENIAL OF THE APPELLANT'S
ADMINISTRATIVE GRIEVANCE and THE ABBREVIATED RECORD ON APPEAL
upon the pro se Appeliant, via the United States Mail, to the following address:

Thomas I. Torrence, # 94651
Lieber Correctional Institution [SA-43]
Post Office Box 205
Ridgeville, South Carolina 29472-0205

wil

Lake E. Summers

Katherine A. Phillips

Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200

Columbia, South Carolina 29201

Office: (803) 254-3300

BY:

Counsel for the Department

Columbia, South Caralina
July 9,2012
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

" Docket No. 12-ALJ-04-00143-AP
Grievance No, ECI-0980-10

Thomas J. Torrence, # 94561,

Appellant,
THE DEPARTMENT’S BRIEF IN
SUPPORT OF ITS ARGUMENT THAT
THIS COURT SHOULD AFFIRM THE
DEPARTMENT’S DENIAL OF THE
APPELLANT’S ADMINISTRATIVE
GRIEVANCE

VvS.

South Carolina Department of Corrections,

' N S St Mo Mo o N’ N Nt N

Respondent.
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INSTRUCTIONS FOR COMPLETING STEP 1 GRIEANCE FORM

An Informal reselution shall ba atiempter prior to the filing of Step 1.
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Only one (1) Issue is lo be addressed on 2ach form. .
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Thomas Joha Torrence

§ 094651
g SCDC Grievance - ADDENDUM (Step 1) - Mey 21, 2007

1)

2)

3)

4)

5)

6}

7

8)

Sections 24-3-40, 24-3~-31%5, &8nd 24-3-430(D) created a property
interast in the prevatling wage ($7.17) grievant earned during
“reguiar® hours performed for the period by SCDC as Training

" Hours and grievant is entitled to said monies..

Scctions 24-3-40, 24=3-315, and 24-3-430(D) created a property
interest in the preveiling wage ($10.75) qrievant earned during
“overtime* hours parformed for the period describad by SCDC as
Traindng Hours, in Number 1, above, and grievant is entitled to
said monles.

Grievant has a property interest in the interest earned on the
amounts complained of in Numbers 1 and 2, above.

Sactions 24-3-40, 24-3-215, mnd 24-3-430(D) created a property
interest in the 51.92 difference between the prevailing wage
($7.17) paid by the private sector employer (Escod Induatries]
for grievant’s "“regular” hour lebor and the wage ($5.25) pald
grievant by SCDC during the course of grievant’s private sector
employment [August 1997 thru November 2004), including any change
in the rate during his participstion and grievent is entitled to
sald monies. ' R

Sections 24-3-40, 24-3-315, and 24-3-430(D) created a property

interest in the 82.79 differenca betwean the prevailing wage

(810,75} paid by the private sector employer (Escod Industries)
for grievant’s “overtime” hour labor and the wage ($7.86) paid
grievant by SCDC during the course of grievant’s private sactor
employmant [August 1997 thru November 2004] including any change
in the retes during his participation and grievant i3 entitled to
said monies. ’

Grievant has a property interest 1n the interest earned on the
amounts complalned of in Numbars 4 and 5, above.

Sectiong 24-3~40, 24-3-315, 24-3-430(D), 24-3~430(A}(5) and 24-3-
430(B) (2) created a propecty laterest in escrowed wages wherein
grievant is entitled to complete and immediata access to tha
amount of his ascrowed wages (§ 5,358.00 as of November, 2004] to
distribute them to persons or antities of his cholce st the time
sald wagas were escrowed for grievant’s benefit., but grievant is
denied his personal benefit becsuse of serving a life sentance.

Grlevant hss & property interest in the Anterest earned on the
amount complained of in Number 7, above.

Abbreviated ROA Torrence v. S.C. Dep't of Corr.
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

REQUEST TO STAFF MEMBER
. TO: NAME: TITLE: DATE:
Griaevanca Coordinators - BRCY/Evans CT Yay 21, 2007
TES NAME: v SCDC #:
Thoeaaas J, Torrenca ‘ 094651 .
INSTETUTION: LIVINC QUARTERS:
BRCY . ' .H‘B-ZGG

Plasgse £{ind attached 3 Step 1 Grievance znd Addandum in
regerds to my Private Sector Pl wagee for my remployment
pariod at Bvans C.T., from Juna 1997 ¢to Novaahmr 2004. I
have a pending czse in court on this wmatter, Torrapes, et

s sepot, Op. No. 26328 {8.C. SupeCtay: filed Hay 7,
2007). I recsived =a copy of thie opinion on the above
date. Although T am {nformed by coungel that the DOC will
€{1e a Petition etor Rensaring within 30 4ays, the Suprens
Court theld I. should f€ile 3u agency grisvence on this
matter, This grievanca 1a ¢iled within 15 days of receipt
of the Saoprama Court's dacieicn on this matter and is
agquitably telled hy the pendancy of the civil action.

I bvelleva that vhera this matter emanates from Evana,
that the Grievance nust ba filed and mainteined at Ivans.
on that betiasf, and having no tims to varify the policy on
that quaestion, and in an abundance of caution, I ac mailing
B copy of the attached Orievance and Addendum via
Birst-clags mait to tha Evans Griavacce Office.

Thank you for your essistance in thia matter.

YR

DISPOSITION BY STAFF MEMBER:
'n TMM j]

Pars

MMM“WWSSW, L

an) GTan olTad oiho, pheoas be aduiaad
P ?\.u...)am-&-& hoo beary m._cr-a'd o #HEQI-95D-/O.

Z::J .‘bz', crunaed Hots S

DATE: SIGNATURE: .
5/19/15 )2":".,-_"'1 Cefsee | fPim Griev ﬁgﬁ—'—d
SCDC FORM 19-11{(REV.FEB 2031) g
Abbreviated ROA Torrence v. $.C. Dep't of Corr.

Docket # 12-ALJ-D4-00143-AP
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Thomas J., Torrence

& 094¢51

, Lieber Corr. Inst. EB=q4
P.D0. Box 208

Riclgeville, SC 29472-020%

[

April 23, 0io

Ms. Ann Hallwan . Olb
Inmate Grievanca Adminlstritor ’
Inmate Grievance Branch 'G-‘&
$.C. Department of Corrections LN

P.0. Box 21787 o)
Columbla, 5.C. 29221-1797 5\36\‘_

Re: Grlevancezs: dall Creadic A )
Privata Sector P.I1. Wagas £CI-780-/0
Reguest for Flnal Agancy Declsions

Dear Hs. Hallman:, o

I am requesting your sssistanse In obtalning a final
disposiction on the ahove=referonced agensy qrievances
{copias attached). The grievances have now been pendling -
Eor 10 years and 3 yasrs, respectively,

The enclosad documenta in re che Jaili oradic lssee
clesrly indicate SCCT hax infermed the stats suprame  oust.
that the agemcy would procsss the grievanse. As ¥ou  can

- see From your records, desplte  my afforts, cthe isng:
remains in limbo. (Tn reqards te the b.T. wages, rhe srare
Supram2 Court rulad in my czs52 Themsa Torrsnce, =t aj. .
SCDAC, 373 8.7, 588, ddd SE23 HES, rahsaring denies 007
that 1 should fill2 zn agency grlevanse. Thar was dons
within 15 days of rezsipt of that desisian. That grisvonse.
alsc remains in .llrnbo)

1 realize that tha ajanzy har no Lntentiszn of Pemuing
& favorable ruling in eith=t natter. ia good falirnh, I 4av:
not askad the Suprema Courr for another writ of mzndamus
and have patlently walted on the agency to aest. { sm asking
for your assistanca in aither procassing the Step 1
grievances or lssulng & Final agency declalon so I may

Abbreviated ROA Torrence v, $.C. Dep't of Corr. ' Page 6
Docket # 12-ALJ-04-00143-AP

0125
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*a s

obtain the relief I am entitled to via the state judlclal
system. In honasty, you &re the flrst person in many years
that 1 have secen take an interest in resolving legitimate
issues. .

Thank you For your attention to these matters.

With kindest regards, I am,

Sincerely,

QaAcy
Thomas John Torrence

ENCLOSURES: As noted -

Abbreviated ROA Torrence v. S.C. Dep't of Corr.
Docket # 12-ALJ-04-00143-AP

0126
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' CERTIFICATE OF MAILING

The undersigned, Thomas John Torrence, peraonally
appeared befare me and cartified that he wmailed a Step 1
Grievamce (SGDC Porm 10-5) and attached addendum, to the
Grisvence Cocrdinator at Evans Correctional Inatituticn, By
placing & copy in the U.S. ﬁ;tz. tirst-class prepaid postage
affixed thereto, thisg day of May, 2007, addraessed as
follaowg;

Grisvancs Coordinator
Bvang Correctional Icstitutlan
610 Huy 9 West

Hennettavilie, SC 29512

-,

Thomas John Torrence

& 0846351 NU-268
Braad Rivar Corr. Inst,
4460 Broad River Road
Coluabia, SC 28210-4012

My Coxmigsion Bxpires:

Abbreviated ROA Torrence v. S.C. Dep't of Corr. : Page 8
Docket # 12-ALJ-04-D0143-AP
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Sip | Griovance Respomse
December 1,201)

Nime . SCDCa Grievanes & Project
Torrence, Thomas . 034651 ECL.580-10 Exons CHESCOD

1 have reviswed your Step | gricvance bearing your signsiure snd dated May 21, 2007. The
respomible SCOC official pravided your Step | with the followinp designstion: ECI-980-10.

I have olso reviewed a second Step | bearing your signature and dated August 15, 2013, The
responsible SCDC official provided your second Step | with the folfowing designation: LCl-
1104-11. As one of ections you requested in yaur Step § desigaated as LCL-1104-1) consisied of
the processing your Step 1 desipnated as ECI-980-10, this response clases aut your Step |
desipruted as LCI-1104-11. :

In your Step 1 designoted as ECI-980-10, you stated that you were “employed by ESCOD
Industries, tn the SCDC Privete Sector Prison Indusiries Program at Evars Carmrectional
Institutian from Junc 1957 thru November, 2604." You also slated thot you “leemed that SCDC
wes withholding certein wages and monics from [you] in controvention of state lew, ta which

(you) bave & property inferest.”

You asserted in your grievance that the South Cerolira Supseme Court in Yorrence et o}, v S.C,
Dep't of Corr,, ruled that you “must filz a {g]rievance ynder under the provisions of SCDC
Inmate Grievance Systern Policy Number GA-01.12. You stated in your grievance thal this
lawsuil hed been peading before South Carolinga courts from 2001 uniil our staie’s Supreme
Coun igsued its decision on May 7, 2007, and you also indicated that the apgency intcnded to
petltion our state’s Supreme Court to rehear its Mey 7, 2007 deeision.

In the “eddendum™ you filed with your Step | designated os EC1-980-10, you presented Lhe
following elght (8) specific claims of purportedly unconstitutional deprivations commiited by the
egency apainst you concerning the prison industries pay remitled to you by the sgency from June
1997 through November 2004:

() You claimed that S.C, Code Ann. § 24-340, § 24-3-315, and § 24-3-430(D) “cresied a
propzity interest” in the purgionted prevailing wage of $7.17 per hour for the “regubse” labor you
performed during the perled of time SCDC paid you 8 “tmining wage™ and that you were entitled
to the differeace between the rale of pay you received when SCDC paid you a “wraining woge™
and the parparted prevalling wage of $7.17 per hour for your “regulnr” leboar.

(2)  You chimed thal (ke eme Gwee (3) statutes “crested o praperty imierest™ in the
purparied prevailing woge of $10.75 per hour for the “avertime® lubor you performed during the
period of ime SCDC pzid you o “training wegs™ and that you were entitled to the dilTerence
between the rate of pay yon received whea SCOC peid you 8 “training wage” and the purported
prevailing wage of $10,75 per hour for your “oventime” Labaor.

(3)  You claimed that you possessed *a-properly interest™ in “the interest camed on™ the
mazies purportedly owed Lo you by SCDC es a result of your cloims in paragreahs #( end #2.

{4)  You claimed that the same three (3) stannes you Jisted in paragraphs §1 and #2 sbove
“created @ property [nterest™ In the $1.92 per boue diference betweea the pueported prevailing

Page l of 6
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wage of $7.17 per imunste labor hour pald by ESCOD, the private industry sponsor in the prison
industries project operated by SCDC at Evens, end the $5.25 per “regular” inmutc labor hour
SCDC paid you during the entire time you volunterily panicipated in the prison industries project
eperated by SCDC at Evans beginning in August 1997 through November 2004,

(5)  You chimed that the same three (3) statutes you listed in paragrephs #1 and #2 cbove
“erested a proparty [nterest™ in the $2.79 per howr differcace between the purported preveiling
wage of $10.75 per inmate lebor hour paid by ESCOD, the private industry spoesar in the prison

. industries project operated by SCDC at Evans, and the $7.86 per “overtime™ inmate kabor hour
SCDC paid youduring the entire time you volunterily paniicipated in the prisan industries prajeet
aperated by SCDC at Evans beginning in Augest 1997 through November 2004,

(6)  You claimed that you possessed “a property interest” [n “the faterest eamed on” the
monies purportedly owed to you by SCDC as a result of your cloims in paragrephs #4 and #5.

(M You chimed that S.C. Code Ann. §§ 2¢-3-40, 24-3-315, 24-3-430(D), 24-3-430(A)S)
ead 24-3-430(BY(2} “created 8 property interest in escrowed wages™ by which you were and are
catitled to *complete end immediate aceess to the amount of [your] cscrowed wages (55,358.00
&3 of Navember, 2004) to distribute them 10 persons ar entities of [your] choice,” and you
claimed that, because you are serving e life sentence in SCDC's custody, you have been denied
your “pessanal benefif” ta access and distribute these wages.

{8  You claimed that you possessed *n property interest” in “the {nterest esmed on™ the
ewnies puportedly owed to you by SCDC as a result of paragraph # 7.

Your prison industrics participation and pay records were reviewed by the respansible officials a1
SCDC Hesdquariers in Cotumbia, These reconds confirm that you volunterily participated in the
prison industries project operated by SCDC at Evans in which ESCOD participated as the private
industry spoaser hefors SCDC ended fls palicy of paying inmates a “wrzining wage™ for their
initia! 320 hours of sbor. SCDC ended its policy of paying o “ireining wege™on huly 1, 1999,
Thase pay records refest that SCDC began paying you on or sbaut August 15, 1997 o) the mate
of &t leest §5.25 par howr for the kabor you volunitarily pravided in the project at Evans, and they
reflect that SCOC remitted its final payment to you o of shout November 16, 2004,

Alter carefully considering the arpuments you Justifying the ectian you roquest, Ldgny the

RS TR YOUY QDO VE ICCENCE] den J

ot S Y HTT (!

Two (2) decisions issued by the South Carofina Sugreme Coun In 2004 apply to the cleims you
presented in your Step 1 designated os ECI-980-10: insv : and

5. Pp1of Comr. Both of these crees discutted S.C. Cade Ann, § 24-3-40, § 24-3-310, er sey.
end, specificelly, § 24-3430(D). The South Caralina Supreme Court issued these decisions on
August 23, 2004. Adkips and Wicker recognized that inmates possessed o pre-cxisting right to
file administrative grievonces canceming their prison industrics psy. Under Wicker, such

Pepe20f6

Abbreviated ROA " Torrence v. S.C. Dep't of Corr. Page 10
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grievances must be filed, processed, and determined in accordance with the provisicns of the
pgency's Inmate Qrievance Sysiem Policy.

In Tamenze, the cose you mentiared in your Step | desipnated as ECJ-980-10 and the ease in
which you persenally participated as the lesd plointi(Y; the Scuth Carolina Supreme Court issued
another dosision which applica to your cleima In Jogrepee, the South Cerolina Supreme Court
again acknowledged that inmates could (ite gricvances In accordance with the egency’s Inmate
Grievance System Palicy by which they could challenge their prison industries pay,

SCDC has published editions of its tnmste Grievance System Policy for ot leas 20 years if not
far longer. The lssue date of the edition of the egency's Inmate Gricvance System Policy
spplicoble when you bepan participating in the project ot Evans was May |, 1996, and the paticy
consisted of two (2) partss Policy Number PS-10.01 and Policy Number PS-10.01 (OP). ¢ 14(a)
of Policy Number PS-10.01 (OP) required that inmstcs submit their Siep | grievence farms
“within seven (7) days of the alleged incidem.™ Exceptions to the deadline appeared in § 14(1)
e2d § I5 of the palicy. : '

QOn Qeteber ), 2807, SCOC issued aew editions of Policy Numbers PS-10.01 and PS-10.01 (OP).
In the October {, 2007 editico of Policy Number PS-10.01 (QP), SCDC changed § 14(s) to
“require that inmstes such their Step 1 gricvance forms “withln 1S dsys of the alieged incident”
Agnin, cxcepiiens 10 this deadline appeared in § }4(g) and § 15 of the policy.

On Sauuary 30, 1598, SCDC issuad & new edition of lts Inmnte Grievance System Folicy, and,
just sbefor, the policy consisted of two (2) parts. However, SCDC re-designated these two (2)
parts a3 Policy Number GA-D1.12 and Policy Numbere GA-01.12 (OP). Y 14(s) of Policy
Number GA-01.12 (OP) required that inmstes submit their Step | grievance forms “within 15
&ysrﬁmeyd incident.” Onee again, exceptioas Lo this deadline appezred in § 14(g) and §
15 o icy. : :

The agency cansalidsted Policy Numbers GA-01.12 and GA-01.12 (OP) into a single policy
when it issued 8 new edition af Policy Number GA-01.12 an April 1, 2000, and the §5-day filing
deedline sppeared in this edition of the poficy a5 well 8s every edition issued since April 1, 2000,

1 conclude, after reviewing your Step | in ligh of Adkins, Wicker, Tomence, the seven (7) day
filing deedline Crom G 14(a) of the May 1, 1996 edition of Policy Nuraber PS-10.01 (OP), the 15-
dey fillng deadBne from § 14{a) of the October [, 2007 edition of Policy Number PS-10.01 (OP),
2 well 2 the exceptions to these degdlines from § 14(g) and § 15 of these editions, that you did
not submil your Step 1 grievance within either seven (7) days or cven 15 days of the incident
upon which you enchared the claims you presenied in your Step 1, namely the date upan which
SCDC both firmt began paying you foz your prisan industries labor and began opplying statutarily
mandsed deductions 10 your pay, . :

The grievence filing deadline established in every edition of the sgency’s Lumate Grievance -
Sysiem Policy applied and continues ta apply to nearly every aspect of inmale ectivity, end no '

Poge dof6
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special exeeption applies to prison indusirias poy dispuies. Canscquentinliy, the deadline applieg
~ ta yaur grievanee, _

Mareover, you filed your Step | pendy 10 veors piler you began perticipoting in the prison
industries project operated by SCDC =t Evens in which ESCOD panicipated es the private
industry sponsor and gpamximataly 2 14 years afler yoo concluded your participation in this
project. For that matter, you filed your Step 1 over 2 % years sfier the South Cerolina Supreme
Court igsued fts decisiens in Adking and Wigker, Clestly, you cxceeded any reasonable bme
freme essocisted with filing o grievance under the 2gency’s Inmate Grievance System Policy.

" The fact that ym first sought retief by paticipating in a eless action lawsuit filed in cireuit eourt
instead of filing a grievanee by which you challenged the raie at which SCDC both paid you for
your prisom industries labor ond applicd sistutorilly mandated deductlans (o your pay does not
change the desdiine(s} from the ogency’s Inmate Grievaneo Sysiem Policy. As staied sbove, you
were the lesd plaintiff ia Tamrenes, and your ctiomeys filed their amended declaratory judgment
complint on your behslf on November S, 2001. Obviously, you knew even before your
stiomeys filed the fawsuil oa your behalf that you wanted to chalienge the mie at which SCOC
kad been payiog you for your prison industries febor,

In muking this determination, } rely en the following decisions from the South Carolima
Administratlve Law Court [*ALC™): Cramer, #251406, v, S.C, Den' of Cory,, Docket No, 08-
ALS-04-00577-AP; Daushiry, §250139, v, §.C, Den'y of Corr,, Docket No. 04-ALJ-00783-AF;
Geeat FR1314, v, $.C, Dep't of Copr, Dacket No. 05-AL)-04-750-AP; Grimmen, Jr., #102226,

- %86, Dent of Com, Dockel No. 05-ALJ-04.00757-AP; Lamimore, 238126, v, S.C, Dep't of

- Gom,, Docket No, 03-ALJ-04-00470-AP; Manicoult, #280550, v, S.C_Den't of Cory,, Docket
-Ne.05-AL)-04-00756-AP; Mel.emore, #127966, v. S.G, Dep*t of Corr,, Docket Na, 09-ALJ-04-
00023-AP; Ripkin, 283616, v. S.C, Dra't of Corr,, Docket No, 05-AL)-04-00733-AP; Pritchen,

. B.260687, v, 5.C Depl of Com,, Docket No, 07-ALI-04-690-AP; Sapp, 8218694, v, S.C, Den't

of Com,, Dacket No. 05-AL)-04-00732-AP; Sumier, #242379, v, S.C, De=p't of Corr, Docket
No, 05-ALJ-04-00749-AP; Smitey, $267734, v, S.C._Dep’ of Corr,, Dackel No. 08-ALJ.04-

00571-AP; Williams, #187203, vs, S.C, De'l of Com,, Dacket No. 06-ALS-04-622-AF; and
Wright #200123, v, ., Den'( of Corr., 2006 WL 1430140 (ALID 2005).

Additionzlly, in light of the chromotogy associnted with filing your Step 1, I find that your claim
" is batred by the doctrine of (oches.

To the extent that you eleim in your Step | prievance that you were required to file & gricvance, ]

canchude thet neither the epinions in Adkins or Wicker nor the decksion in Torrence ordered you
o any other inmete In your pasliion to Gle o grievonce demanding the relicf you demand in your
Step 1. Thes oplnions dmply resagnized your pre-existing right to (ile grievancas presanting
prison industries pay claims if you desired.

To the extent that you claim in your Step 1 that you worked for or were otherwiss “cmﬁlayed“
by ESCOD, I conclude that you never “worked™ for nor wers you ever “employsd™ by ESOOD.

Page 4of6
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[ also conclude thst neither Adkins nor Wieker declared that you or inmates in your position
were “eraployzd™ by SCDC, ESCOD, or, (or thot matter, any ather ogency or compony, 1 make
thit eancdusion in reliance of the South Carolina Supreme Court's decision i Dagell Willisme,
(.1as¢ Ronresemtalive, L DC _and fams Technolopies, tne, in which the Coun
rocognized both that inmates ere not “employezs™ of the State of South Carolina end that famates
are not the “employees” of private indusiry sponsars like ESCOD.

Therefore, ta e extest you use the terms “worked for,” “employee,” “employed,” ar
~employmen(™ within your Step | grizvance to deseribe your participation, ) rejest your tse of
thal term.  You end the other Inmates in your pesition have been, ore, and remais inmates
lawfully confined within en SCDC [acility, end you performed il of your lehar in this prison
industries project iaside the walls of Evans,

Additionally, I éeny your claim that yau are eatitled to any selief under § 24-3-430(D), the so-
called “prevailing wage™ pravision. Spexifically, s the prison industries project in which you
participated ot Evars was o projest for which SCDC received certification under the federn!
gaverameat's Prisan Industriss Enhancement Cenification Program {(“PIECP™), { conetude that
the provisions of § 24-3-410(B)(7) and not Section 24-3-430(D) appited 1o the rme of pay SCDC
wos required to remit to you undes Section 24-3-40{A) for (ke labar you voluntarily provided to
this project, In making this conclusion, 1 rely upon the decision issued by the drenlt count in
Adkins, which eonctuded thny tamates who partleipated in on {dentically centified SCDC prison
industries project did not possess a viable claim for back wages of higher wages under the
provisions of § 24-3-430({D).

Even il you have @ viable claim for relief under § 24-3430(D), § conchude that SCDC peid you
the proper rate of pay for the tubor you volunterily provided to the federally cetified prison
industries prajest it operaies at Evans, In meking this conclusion, | rety upon the guidelines
established by Ge federnl govemment, specifically the United Statcs Depaniment of Justice's
Bureau of Justics Administration {knawn as “BSA”]. BJA publisted the guidelines spplicable to
the PIECP in the Federa! Register, specifically 64 FR 17000, Within these guidelines, BIA
deslared that the cate at which inmates are paid for the labor they vahuntarily provide ta PIECP
projecy, like the project in which you participated st Evans Cl, eannot be sat below the federal
minimum wage. Witk (be exception of the period of time SCDC paid you “training wages,”
SCDC pald you &t least the federal mintmum wege (or the kabor you voluntarily provided to the
prison industriss project {1 operales st Evans. Agaim, 1 find that you did not timely file your
gricvance ia which you demanded any back pay allegedly owed to you by SCDC inchiding any
back pay seciited with the period of time SCDC peid yau a “vaining woge.”

1 glso conclude that SCDC doss not owe you $1.92, $2.79, or any other amount far every labor
hour you vahuntarily provided 1o the federnlly contified prisen industries project opernled by
SCDCat Evars CL Under the contracts strusk between SCBC and ESCOD, SCDC tepitimarely
eharges ESCOD an hourly mte for “overbiead cost” in eddltion to the hourly rate SCDC pays
inmates in cocordanee with both stete ond federal law,

Pape Sofé
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The cireuit eount in Adkins coacluded that SCDC's prectice of inveicing a private industry
sponsar, like ESCOD, such on hourly “overheed cost” was aesaptad by BJSA, (he fodom! ageney
responsible for eertification of hoth the prison industries project at issue in Adkins and the prison
Industries praject ol issus in the instant case. -

SCDC's essessment of this Yoverhead cost™ docs not vioiste any spplicable South Cerolira
slatute, beeause the assessment of this cost eflows SCDC to comply with a varlery of the
spplicable prison industries ctatutes, incuding § 24-3-400. These stetutes, including § 24-3400,
either directly ar indirectly compel SCDC to collect sn hourly “overhead cos™ or “ndministrative
charge™ from privite industry spontors, like ESCOD, so that il may cover the expenses it incurs
&s & consequence of operating the project in which you volunterily participated at Evans.

Funkermore, ! find tha1 yaue elaim of belng entitted to eomplele snd immedinte aceess Lo your
cscrowed wages pursuant to § 24-3-40{B)(2) is without merit Section 24.3-40{A}{S) requires
SCDC to dedudt [0% of en inmaies wages and hold them “in an intercst bearing eserow eccount
for the bentefit of the prizones.” Section 24-3-40(B) directs SCDC 10 “refurn a priscner’s wages
beld in escrow pursusnt te [§ 24-3-40{A)]" only when an inmate {eaves SCDC's custady. When
an [nmate is serving a life santence, § 24-3-40{B)2) provides the inmate with “the aption of
having his escrowed weages incloded in his estate or distribnded to the persons or entities of his
choice” This provisian directs SCDC to distribute these escrowed monies only upon the
inrnate's death, and not prior to that event. Nothing in any provision of § 24-3-40{B) suthorizes
an inmate to have camplele end immediate aztess bo any of these monies while still lawfally held
in SCDC's cusiedy. Aszy other interpretation would conllict with the remaining provisians of §
24-3-4%(B). J

Your ctaim that SCDC denied you interest on your escrowed wages is also without meris, SCDC
complies with § 24-3-40{A)(5) by depasiting the Interest you hove camed en your menies beld i
escrow inlo your escaunt every month, Each pay period you recclve an seceunt statement
showing the amount of interest deposited into your ecesunt,

To the extent you claim SCDC hes unconstitutiomlly denied you of your property interest in
these weges without due proccss of law, | deny your claim.  Under Wicker, you and other
inmates In your pesition may exercise your du¢ process rights end litigate your pay disputes with
SCDC through SCDC's inmate grievence system. Therefore, SCDC hos not denied you dus
process of law and the filing deadiine from the editions of (he apency’s Inmate Grievance
System Policy applies to your claim. '

Finally, to the extent that you demand “interest” in your gricvance, no desision of the Sﬁmh

Carolira Supreme Court nor any provision of any edition of the Inmate Grievance System Policy

entitlcs you ar any other immate (o any pre or pott-judgment Interest, or far that maner, costs of
stiemeys' fees in connection with SCDC's review and processing of your grievance.

Therelore, For al] of the above stated reasons, I deny the cleims you artieulated your Step |
grisvance desipgnated a5 ECI-980-10 In their eatirety. ’

Page 60f 6
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‘ Cooe SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

. INMATE GRIEVANCE FORM
) . STEP2
 INMATE N . GrimvanceNo: e 5150 45
IN NAME: CE{V}' e GG!'MHI._L__
SCDC NUMBER: ___ # &S] v]j“ Poliey
INSTITUTI L ~4 Dise, Heat om o _____
o MR ——8€C 14 2011 e ——
HOUSING UNIT: SA-UY g&mbﬁd ‘ x-;r\l
WORK ASSIGNMENT:_E.,. l's INMATE GRIEVAIC =)

INMATE'S REASON FOR APPEAL (state specific dissatisfaction):

SEE ATTACHED RESPonsE
AND APPENDTCES

45 |3.8.
evant Si re Date

RESPONSIBLE OFFICIAL'S DECISION AND REASON;

‘SEE ATTACHED

The declsion rendered by the responsible ofﬁc.ial exhausts the a
cedure. | hereby acknowledge teceipt of the official’s respons
Tespofse to this matter

preal process of the Inmale Grievanee Pro-
e and understand this is the Agency's final

3 M Q gﬁm.u é-/fr()—

IGC Sl%aiu‘;e Date

{SEE REVERSE SIDE FOR INSTRUCTIONS}

SCOC 1054 1w, wsduy 2 5
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Torrence, Thomas J. §094651 Grievance No. ECI-980-10
" December 5, 2011 Step 2

This Step 2 challenqge to the Step 1 response in this
grievance objects to the f£findings of the ™“responsible
agency-level official.” Although signed by the Warden
(Wayne C. McCabel, Grilevant notes that outside counsel
{Lake E. Summers, Esq.] was retained to respond to this
agency qrievance. In a letter to the South Carolina
Supreme Court, dated November 30, 2011, Mr. Summers assured
the Court this Grievant would have an “opportunity to
challenge the initial {Step 1} response.” Mr. Summers’
response (“Warden”) is six (6] pages in length and relies
on numerous case law and Administrative Law Court (“ALC")
authority (14 c¢ases) to which Grievant has no access in
print media. This deprives Grlevant of a fair opportunity
to respond. '

In this Step 2 challenge Grievant notes tha grievance
procedure astablished is sufficient to give an inmate a
method to raise the matter to prison officials and create a
reviewable record. See Al-Shabazz v, State, 338 S.C. 354,
527 S.E.2d 742, 753 (2000). ‘Thus, fair adjudication here
requires thorough raview of a rcelevant record. Grievant
has supplied a supporting affidavit and Appendices derived
of documents directly from and related to the instant case
(Rppendices A -~ L). Grievant submits Mr. Summers witnessed
and has reviewed most documents contained herein.

Grievant opens thig Step 2 by assaerting the Wacrden has
relied on no competent evidence toO support a Finding
Grievant is not entitled to the prevailing wage for his
labor (to include 320 hours “training”): the difference in
the wage paid by the private emplaysr and the wage the
Dapartment of Corrections ("DOC”}) pald Grievant; the
interest thereon; access to his Long Term Savings Account
and the interest thereon. Restated, DOC improperly
deprived Grievant of prevaliling wages during & training
period and removed $1.92 each regular hour [$2.79 per

overtime hour] without any statutory authority and interest
on those monies.

The Warden’s response contradicts South Carolina statutory
authority. The Scuth Carolina Legislature specifically
authorized inmate labor in private secter prison industey
via S.C. Code Ann. § 24-3=430. This statute provides that
“(n]o inmate participating in the program may earn less
than the prevalling wage for work of a similar nature in
private sector.” S.C. Code Ann. §24-3-430(D). See also §24-
~3-315 (for .a prison industry project, the DOC rmust

Page | of 8
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Terrence, ‘fhomas J. #0984651 Grievance No. ECI-§80-10
. December 5, 2011 Step 2

determine *“that the rates of pay and other conditions of
employment are not less than those paid and provided for
work of similar nature in the locality in which the work is
performed.” Further, §24-3~-430(H) exprassly directs that
“[tlhe earnings of an inmate authorized ta work at paid
employment pursuant to this section must be paid directly
to tha DOC and applied as provided under Section 24-3-40.“
See Appendix (“App. ¢ P “) D, Exhibit 23, These

finterpretations were set forth in Thomas J. Torrence, et
al. v, S8.C. Dep’'t of Corrections, 373 S.C. 586, 646 S.E.2d
866 (filed May 7, 2007) rehearing dsnied. The original
Torrence Complaint was filed ia early 2001.

Our Court of Appeals has determined the mandatory language
of “shall” and “must” in Bradley v. » 374 S.C, 622, 634,
649 S.E.2d 153 (SC App. 2007}.

In the interest of brevity, Grievant acknowledges that the
restatement of Grievant’s May 21, 2007 Step 1 Grievance and
Addendum in Warden’s Step 1 response, (“HWarden, p._ , ¢
.7} (attached hereto) p. 1, 94 3 thru p. 2, 9 4 is an
accurate statement of the Step 1 Grievance attached hereto.

Warden, p. 2, T 9 is incorrect. Grievant began
participating in the private sectar ESCOD project in June
1997. Between June 1997 thru early August 1997, Grievant
received “training” wages at 25 cents per hour for 160
hours and then 75 cents per hour for the next 160 hours.
ESCOD paid $7.17 per hour to DOC for each of those
"training” hours. Between August 15, 1997 and November 16,
2004, ESCOD paid Grievant §5.25 per hour, diverting $1.92
.per regular hour and $2.7% per overtime hour.

The rates of pay ESCOD remitted for and DOC paid Grievant
are established here in App. A, p. 5-6 (Thomas McQueen, DOC
Firancial Accounting Branch): App, 3. p. 5 (Philip Pittman,
Insilco VP); App. C, p. B (Steven Kuznik, Insllco Plant
Manager}), and App. D, p. 17, 20, 45 and Exhibit 5 {Tony Ray
Ellis, Director of Prison Industries).

The Warden erred in rephrasing the holdings of Adkins v.
S.C. Dep't of Corrections, 360 S.C. 413, 602 S.E.2d 51
(2004) and Wicker v. S.C. Dep’t of Correctlons, 360 S.C.
421, 602 S.E.2d 56 (2004) to read “inmates possessed a pre-
existing right to file grievances concerning their prisen
industries pay,” Warden, p. 2, 9 7. Thia was not the
language or holding of the Court in either companion case.

I
Page 2 of 8
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Torrence, Thomas J. H094651 Grievance No. ECI-980-10
December 5, 2011 Step 2

In fact, in Hicker, the DOC asserted the’ ALC was without
subject matter jurlisdictien.

The Court in Wicker was very specific in holding "“we find
no reason such procedures [agency grievance and ALC review]
should not apply when an inmate challenges the wages he or
she is being paid.” Id. The Court further opened the door
te review by the ALC in this “very limited circumstance.”
Id. Prior to the WHicker holding the agency grievance
system could not award monetary damages and the DOC relied
upon ALC precedent that claims for money damages fell under
the South Carolina Tort Claims Act. See Rosemond v. SCDC,
00-ALJ-04-01026-AP and Richard Stearnsmiller v. sCDC, 00-
ALJ-04-00021-AP.

The Warden asserts that Grievant is barred by the statute
of limitations established in DOC Policy GA-01.12 by neot
£iling [his] grievance within seven or Fifteen days -
either -the date upon which SCDC both first began paying
{Grievant] and applying statutorily mandated deductions.
The Warden further asserted the Step 1 grlevance was filed
10 years after participation began and 2% vears following
the Wicker dacision; that the Grievance policy does not
provide any exception to prison industries disputes; ang
that Grievant exceeded a reasonable time with £iling the
s}tep 1 Grievance, Warden, p. 3, € 2 thru p. 4, ¥ 2.

Grlevant contends the Warden’'s assertions .are moot where
the pendency or Jorrence, flled four (4) years. before the
decision in Wicker, tolls the £iling of the ([Grievant’s]
agency grievance.

Grievant submits that counsel notified him of the Court’s
" decision in Torrence in corresponderce dated May 17, 2007
and received May 21, 2007, App. I. In chat correspondence
counsel advised Grievant “we are preparing the papers for
the grievance process and will circulate for your review
once the Suprema Court -Order has become f£inal.” id.
Counsel recognized and informed Grievant of the tolling.
Grievant filed Step 1 immediately, App. H. :

In correspondence dated August 27, 2007 counsel advised
“proceading through the grievance process to address your
clalms and ultimately the ALJ appseal process is the legal
requirement,” App. I. Torrence was still pending, the
DOC’s petition for rehearing was subsequently denied.

Pape3 af§
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Torrence, Thomas J. H§054651 Grievanca No. ECI-$80-10
. - Decemsber 5, 2011 _ Step 2

The DOC filed a Motion to Dismiss Torrence (2001-CP-40-
3409) from Circuit Court, however, that court found the
Complaint properly stated a declaratory Jjudgment action
which involved novel Issues and initially denied that
motion in November 2002. The DOC renewed that motion,
successfully, only after the decision in Hicker that the
procedure to utilize is the grievance system,

Further, in Judge Diane Goodstein’s April 21, 2005 Order

dismissing Williams et al v. SCDC and Williams Technologies

{later Willlams v, S.C, Dep’t of Corrections, op. No. 26274

(filed Feb. 26, 2007), dJudge Goodstein ordered that a - )
Notice for f£iling grievances in private sector prisoner o
wage suits was to be posted. Subsequently that Notice

{App. L) was posted on October 20, 2008 only at Lieber,

after Grievant had filed his ‘Step 1 grievance. That Notice

allowed 45 days - beyond the 7 or 15 days limits of GA-

01.12 end established a three year tolling pariod for the

Williams’ Plaintiffs. No such opportunity was given to the

Torrence Plaintiffs. Wnere no - Notice was provided and

Torrence. was currently pending, the ¢time to file a

grievance was tolled,

Grievant objects to Warden relying on 14 ALC cases to which
Grievant has no access, in order to determina Griavant is
time barred, Warden, p. 4, ¥ 3. Grievant is deprived of
access to the courts where (he) is unfairly impeded from
being able to research or challenge the appllcability of
precedent relled upon.

Warden asserts Grievant's claim is barred by the'doctrine
of laches, Warden, p. 4, ¥ 4. Grievant submits laches is
an  equitable doctrine defined as “neglect for an
unreasonable and unexplained length of time, under
circumstances affording opportunity for diligence. To do
what in law should have been done,” Rallums v. Hallums,
286 S.C. 195, 198, 311 S.e£.2d 525, 527 (1888). Grievant
contends that any delay here is not fairly attributable to
Griavant where diligence in pursuing these claims through
the Circult and Supreme Courts ls a matter of record.

Grievant cobjects to Warden’s mischatacterization of a “pre-
existing right” to file grievances, Warden, p. 4, 4 5. The
Court in Torrence waa clear In stating that the procedure
to follow was an agency grievance, as established in, and
unavailable prior to Wicker.

Poged of 8
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Torrence, Thomas J. §094651 Grievance No. ECI-$80-10
‘ December 5, 2011 Step 2

Warden asserts that Grievant was not an employee ©of the
State, Warden, p. 4, ¥ 6 thru p. 5, € 2. Grievaat agrees
he Was not a State employee. However, tha “label” is not
of import herae. There is ample evidence (i.e., Comptroller
General records; State Treasurer records; DOC records: S.C.
statutory law §§24-3-40, 315 & 430; and Federal and Scuth
Careolina Income Tax Returns) to establish that some form of
labor for remuneration took place. Regardless of whether
Grievant is recognized &s a member of a paid workforce or
not, state and federal statutory law that mandate payment
for such labor are the issue at bar.

Harden denied Grlevant entitlemant to relief under §24-3-
430{D) and concluded that §24-3-410([B)(7) and not §24-3-
¢30(D) was applicable to Grievant, Warden, p. 5, 9 3.
Grievant submitas this assertion is incorrect where the
South Carolina Supreme Court has previously found that §24-
3-430(D) is the appncable lavw in this case. See Torrence,

supra.

Warden incorrectly relied upon Adkins to conclude inmates
in an ldentically federally certified program did not
possess a viable claim, Warden, p. 5, § 3. Grievant
submits the Supreme Court held in the 2004 Rdkins decision
that the wage c¢laims were not cognizable under the South
Carolina Tort Claims Act, which was the procedural vehicle
of Adking. That theory of recovery was different than in
Torrence. Adkins is only similar to the position “inmates
may file an inmate grievance to protest DOC's failure to

pay wages in accordance with the mandatory statutory
provisions.” ’

Harden concludad that aeven with a viable claim under §24-3-
430(D}, DOC pald Grievant the proper rate of pay, or that
DOC does not owe Grievant “$1.82, $2.79, or any other
amount for every labor hour,” Warden, p. S5, 99 S & 6.

To contend Warden’s assertlion, Grievant submits the
following record(s) to astablish the rate of pay contracted
between ESCOD and DOC, the amounts palid by ESCOD for the
Grievant’s labor {pursuant to §24-3-40), the difference in
thesa two amounts, and the financial process involved in
receiving payment of “prisoner’s wages”: App. A, p. 5-6, 9-
" 10; App. B, p. 5, 7; App. ¢, p. 8; App. D, p. 43 and
Exhibits 3 and 5; App. E, p. 16, 18, 19, 22, 29-30; and
App. F, p. 4 and Exhibit 1, p. 18, 30 and Exhibit 2, p. 33~

Pnge 5 of 8
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Torrence, Thomas J. #094651 Grlevance No. ECI-980-10
' " December 5, 2011 ) : Step 2

34, 36-33, 39, 43 and Exhibits 3 and 4, p. 46-47, 53, S6-
57, 88, and Exhibits 5, 6 & 9.

Warden asserts the federal law applicable was published in
the Federal Register, 64 FR 17000, Warden, p. 5, € 4, and
that these guidelines declare only that prisoners cannot be
paid below the federal ninimum wage. Again, Warden piece
meals and mischaracterizes. Grievant submits a reading of
the applicable federal 1law, to include that relied upon,
will reveal the ‘“prevailing wage” language. The federal
minimum vage language was a caveat and wage basement.

Grievant further submits that the Scuth Carolina
Legislature specifically enacted §24-3-315 to comply with
federal certification requirementss and submitted a
certified copy of the statute with the PIECP application to
the Department of Justlce's Bureau of Justice Assistance.

Warden asserted the circuit court in Adkins concluded the
DOC’s practice of an hourly “overhead cost” was accepted by
the BJR, HWarden, p. 6, ¥ 1. The clrcuit court finding in
Adking was not part of the Supreme Court’s finding Ain
ddkins in 2004, the precedent of that case. There i3 no

" precedent to support “overhead cost.Y To the contrary, a
reading of the original Congressional Record associated
with 18 USC §1761(c) and 64 FR 17000 specify that no such
monay be charged to the inmate. Warden further asserted
the “overhead cost” does not violate any applicable South -
Caroline statute, Wardea, p. 6, ¥ 2. This assertion is in
contravention to the holding in Torrence that the DOC may
only make statutorily authorized deductions. The “overhead
cost” (“SCDC Surplus Fund”) i3 not a statutory deduction
and thus viclates §24~-3-40(A}.

Grievant submits the following records to support DOC acted
without authority, with full kaowledge, with intent to
deprive priscner’s of a property interest in a portion of
(their] wages: App. A, p. 10; App. D, p. 6-7, 20-23 and
Exhibit 3, p. 26-~28 (“no statutory authority”, “we have
done it since day one,” “we just did it”), 34-35, and 42;
App. F, p. 33-37, S3 and 88.

Harden asserts that §24-3-40(B) (2} allows inmates serving a
life sentence to receive [their] escrowed wages “only upon
the inmate's death,” warden, p. 6, 9 3. Grievant contends
this i3 an unconstltutional interpretation of (B}(2). The
original Billa in 1999 Act No. 68, §2 were one (1] each from

Page 608
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. Torrence, Thomas J. £094651 Grievance No. E£CI-980-10
’ ‘' December 5, 2011 Step 2 :

the House and Senate. Onre Bill stated “upon death of the
inmate.” That Bill did not make second reading., The other
Bill, absent the language “upon death of the inmate” was
the subject of 1993 Act No. 6B. However, DOC chooses to
employ an interpratation of legislation that did not become

law. This was not the legislative intent concerning §24-3-
401(B) (2). v '

further, the 10% deducted pursuant to §24-3-40(A) (5] is to
. be for the ™benefit of the prisoner.” If the prisoner
cannot access the principal or interest, then the prisoner
is systsmatically deprived, via the |uncenstitutional
interpretation, of his property intersst therein.

Warden asserted Grievant’s clalm that he was denled

interest on his escrowed wages was without merit and that

the DOC complies with §24-3-40(R)(5) by depositing the

interest earned into the escrowed account each month, ‘
Warden, p. 6, 1 4.

Grievant submits as evidence in contravention a Fedbruary
2011 request for a 1099-INT for 2010 jinterest, current
balance, and account transaction statement. DOC responded
Grievant could not receive a statement and only earned 26
cents on five thousand, nine hundred ninety-seven dollars
and forty-four cents {$5,997.44) for 2010. App., K.
Follow-up correspondence was ignored.

Warden denled Grievant's claim of denial of property
interest without due process of law, Warden, P & 9 5.
Grievant asserts that DOC diverted a portion of (his] wages
betwaen June 1997 and November 2004, and that all available
avenues to resolve the matter were taken in good faith
prior to filing suilt. No due process was provided prior to
or during the deprivation. No due process exists now as
supported by App. K.

Harden asserts no decision of the State Supreme Court nor
any provision of the Inmate Grlevance System entitle

Grievant to any pre or post-judgment interest, Warden, pP.
6, 1 6. ’

Grievant asserts that neither does any pravision of Inmate
Grievance system entitle Grievant to his wages, (until
Wicker) but Warden’s talismanic invocation of a “pre- -
existing right” infers such a cight. Where Grlevant does
not lose his constitutional rights at the _gates of the
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Torrence, Thomas J. [F094651 Grievance No. ECI-980-10
‘' December 5, 2011 _ 4 Step 2

prison, he is entitled to the same due process in civil

matters as other litigants. . South Carolina statue is clear
in the matter of pre and post judgment interest, regardless
of venue. In the absence of any South Carolina authority
directly on point, this becomes a novel issue for our
Supreme Court at a later date. Grievant submits the age-
old maxim “interest follows principal” applies here.

Warden denled all claims in Step 1.
Grievant submits Warden has produced no record or any

evidence to support the findings herein and renews his Step
1 claimg in this Step 2 Grievance.

Page 8of &
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. STATE OF SOUTH CAROLIMA )

)} AFFIDAVIT OF THOMAS J. TORRENCE

COUNTY OF DORCHESTER )

The
appeared before me, deposes and says the Eollowing:

LY
)

3)

4}

Sy -

6)

7

8)

9)

10}

undersigned deponent, Thomas .J. Torrence, personally

I am the Grlavankt In SCDC Grievance Mo. ECI-%60-10.

1 was employed in the Private Se:tor Prison Industries
Project {Insileo Technologies / Escod Industrizs) from
June 1397 through Hovenbar 2004,

That in 1999, good Faith efforts to resolve this
matter Informally within the agency were ignored by
Bugene Baker, SCDC P.I. Business Manager, Tony Ellls,
Director of Prison Industries, and Dodye Frederick,
Interim Dlractor of SCDC.

In 2001 I Eiled civil matter Thomas J. Torrence ot al.
v. S.C. Dep’t of Corrections, C/A WNo. 2001-CP-40-3.109
in the= Richland County Court of Common Pleas.

C/A No. 2001-CP-40-3409 was appealed to the $.C. Court
of Appeals, and subsequently thes S.C. Supreme Court
took jurisdiction,

The Supreme Court decision in that matter- (373 s.C.
586, 646 S.E.2d 866) was Lssusd on May 7, 2007. This
Grievant received notice of that dacision from counsel
on May 21, 2007, via correspondence dated May 17,
2007.

Grievant Filed the instant yrlevance on Hay 21, 2007,
vithin seven (7) days of receipt of his right te flle
a grlevance ln this matter,

That the portléns of Depositions submitted in the
Appendix In thls Step 2 Grievanzs are true and carrect
copies.

That tha Request to Staff {2/8/11) and correzspondance
to DOC Financtial Accounking [3/29/11] are true and
correct coples. . ’

That Gri=zvant had no 'knowl-:rqu of discrepancy in pay
until the July 1, 1999 change in law, at whlech Etime

Abbreviated ROA

Torrence v. S.C. Dep't of Corr.
Docket # 12-ALJ-04-00143-AP

0143

Page 24,



11}

12

SHORH TO

urlevant Bagan diligauk vesenrch. Grlevane discoveced
in 2000 thit [OC was wollacting 37,37 wer hour for
Griavant’s labor and ducing “training honrs.”

BOC Hotice dated Cotober 20, ::C-Ot‘-, bazed on Judge
Goowdstein®'s 2005  osrder ta advis tha Hilliams
Plaintlif€s of thaiv rvight o fille qri» fars:.  Thia
rotize gave 45 days and appliad OBLY Lo Wllliams

Flaintlf€fs,

Torrenta Plaintiffs, to inzlude Grisvant hers, ware
not afforded this same threa years and focrty-five-day

window In which to file grievances.

That all other materials subuwitted jn the Appendices
Are true and correct coples celavanl to thls matter.

1;I’Jm:|.. 3 % :'::é (23~

8094651
Lizhar Core. Inst.
P.0Q. Box 0%

kladgevilla, S 3472

HD SUBSCRIBED before ne

this _zﬁ day of ‘Decembec , 2011 -

Qs

HOTARY PUBLIC OF SOUTH | _,'\.R()LINA

MY COMMISSLIOM EXPIRES:

g\_zu,_ 208 .
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. . SuplAppziReply

Noms SCDC e Gnevance ¥ Protect |
| Yomenece, Thooas . G963 ) EC(-0980-10 Evass CUESCOD

[ hove reviewed your Step 2 grievance oppeal dated Dacember S, 2011, the affidavit you
submitied in support of your Step 2 also dmed December 5, 2011, as well gs all of the 12
appendices, labeled "A™ ~ “L." you submirted in support of your Siep2 J

. The respansible agency officials ot Licker Cormectiona! Institution, the facility at which you are
currently confined, reecived your Step 2 and its supparting items ¢n December 8, 2011, Your
Step 2 and supporting materials amived at SCDC Headquaners on Cecember 14, 2010, |
cherved that the number of pages you submitted in support of your Step 2 (ar exceeds the
number of pages allowed under the relevant provision(s) of SCDC's Inmate Grievance System
Policy Number GA-01.12. However, given the unique circumstances and chronalogy associaled
with yaur grievance, the respensible ageney officiols authorized a mre exception to the relevant
provisien(s) of Policy Number GA-01.12 end accepted the entirety of your Step 2.

Alang with your Step 2 and all of the items you submitted with your Step 2, 1 have also reviewed
your Step | prievance, and the warden's eespanse to your Sizp 1. By this rgply Leonour with the

In your Step 2, you reiterated maony of the same clmims that you oripinalty eede in your Siep (.
You ageln chimed that SCDC failed to pay you the prevailing wage for your voluntary
panicipation i the prison industies {“PI"} project opersied at Evans Comactiona) Institution
{"Evans”). You agsin choime=d thot SCDC failed to Py you $1.92 per hour, $1.79 per bour, or
“any other difference belween the rate &t which the private industry sponser paid SCDC per
inmate labor hour and the hourly rate gt which SCDC paid you for your labar. You again daimed
that SCDC psid you & training’ wege for the (irst 320 hours of labor you performed s a
patticipant in the PI project operated at Evans. Yen again elaimed that SCDC has denied you
aceest o your lang tem savings sccount. Finally, you 2gain claimed that you are eatiled ¢
intezest on ell the monies SCDC has purponiedly withheld from you,

Adiitionally, you usserted in your Step 2 that the warden, in his response to your Siep I,
incomecily stated that you began participoting in the PI project ot Evans on August 15, [997.
[nstead, yau 2sserted that you began participating in the project at Evans in June 1997,

't\'w mzeried in your Step 2 that the wanten “erred in rephrasing the holdings ol Asfkinr and
Wicker. : _

You asseriad ia your Step 2 thut the wanlen's detemmiration chat you failed 1w timely lile your
Step I i encot, because you eerved us the Iead plaintitY in a class action lawsuil fifed in cinuit
vount in 2001 in which you and other inmates assented identical ur acarly identical chtims
eeganling your Bl pay and your access 1o your long term savings account, Thus, yau srgued in
your Step 2 that, by having fited o class activn Liwsuit, any filing deadline applivable to yuur
Step | was wilsd. The Souwth Carolino Supreme Court aiTirmad the circuit coun's devision 1o
Jismiss the clhs action lawsuit 10 which you refer and in which you gerved as the load plaintiff
by s apinivn ia Turreace, ’ :
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1z jour Step 2, you also nsserted thal no precedent exists to support SCDC’s proctice of charging
the Pl sponsos an “ovechend cost.” Instend, you clsimed thot “a reoding of the onginal
Corgrassioml Record associated with 18 USC § (761(c) and 64 FR 17000 spesify that no
maney ¢an be charged (o the inmate.” You aleo clatmed thar the Turrence Coust determined that
SCOC may anly assess siatutorily authorized daductions aguinst an inmate*s P1 pay, and SCRC's
“overhead cost” vivlates § 24.3-40{A) because it is not a starutory deduction,

in your Step 2, you nsseried that the warden, in his response to your Step 1, incarrectly
detenmined 1ha! your claim is barred by the doctrine of laches. Insteod, you nsserted that, by
having filed your clasy action lawsuit in circuit court and presecuting the lawsuit up ta 8 final
decision by aur Supreme Couwst, you diligently pursued your P] pay claims,

[n your Step 2, you objected to the warden's reliasnce on 14 decisions issued by the
Adminisirative Law Court [*FALC"), becouse you essenied that you did' not and do nat have
accesy to these deeisions. Thus, yon assertad that the wanien's relinnce on these 14 decisions
degrives you of a fair apportuzity to respond. ‘

You asserted in your Step 2 that the warden's Interpretation of § 24-3-30(BX2) is
unconstirutional and thal it conflicts with earlier versians of the bill that uliimately amended §
24-340{B)2). Specifically, you assested that ezriier varsions of the bill contained the words
“upon desth of the inmate,” and, because the flaal version of the bill amined these words, the
legislature did not intend for escrowed weges to be held until on inmzte’s death. You also
asseried in your Stép 2 that the maaies held in escrow by aperation of § 24-3-40({A)(5) are heid
for the “benefit of the prisoner.” Thus, you argued that if SCDC denies you sccess fo the
prinzipal balanee of these manies or the inlerest generated by these monies, thea SCOC is
denying you the benefit of oll such monies held in escrow on your bekalf by epention of § 24-3-
4%(A)(S). Fimally, you asserted that SCOC has not properly assessed interest in the monies it
holds on your behal by operation of § 24-3-40(A)($). Specifically, you alleged thmt the monies
in your esvrow acceunt “only earned 26 cents {of intercst] on [$5.997.44]™ (or the year 2010,

fn yuur aflidarit, you reitcrated many of the same claims that you originally made in your Step |
and Step 2. You also asserted that you filed your Step | withia seven (7) days afler you received
the “right ta file o grievance in ddis matter.” You (unher ussened that you had “no knowledge of
discrepanicy in pay until the July 1, 1999 change in law, a1 which time [you] began diligent
cescarch.” Finally, you asserted in your aifidavit that yuu discovered in 2000 that SCOC was
“eullecting $7.07 per hour for [youe] labor and during “testning hour. '™

As the warden stated in his response 1o your Step L your PT purticipation aad pay reconls werm
revitwed by the responsible atficials ot SCDC tlexdquarters in Columbia. These reconts
confirm that you voluntarily penticipated in the Pl project operated by SCDC ot Evans in tvhich
ESCOD partivipated as the private industry spansar before SCOC stopped of paying inmates a

(aye 2ol'y
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“tszining wage” for their mitiod 320 hours of lzbar. SCDC stopped paying inmares such a
“twining wege" on July 1, 1999,

As stated by the wurden in his response. your Pl paticipation and pay reconds also refiect that
SCDC began paying you ot the rate of ot least 8528 per hour for the labor you voluntarily
provided in the project at Evans on or about August |5, 1997, Thus, your assertion that the
wanden incormestly stated that you began participating in the project at Evans on August 15, 1997
has no merit, The warden did not conclude that you commeneed your voluntary pantivipation in
the Pl project on Augst 15, 1997, (nstead, the warden simmply acknowledged that SCOC began
paying you at teast $5.25 per hour for your babar on or about August IS, 1997, As the warden
also acknowledged, your participation and pay records also refiect that SCDC made its final
payment 1o you for your lobor en ar about Nevember 16, 2004,

. As the warden comrectly siated ia his response, two (2) deeisions issusd by the South Caralina
Supreme Court, Adklns and Wicker, apply o the back pay chims you presented in your Step 3.
Baoth of these cases discussed S.C. Code Ann § 24-340, § 24-3-310, ¢ seq...and, specifically. §
24-3430(D). Our Supreme Court issued thesa decisions an Auguer 23, 2004, {agree with the

- warden thet Adbing and Wicker cecagnized that inmazes, like you, possessed o pre-existing right
to file administrative grievances with SCDC conceming their Pl pay. f¥icker specifically |
recognized that such grievances must be filed, processed, and determined in accordance with the
provisicns of the ogency's Inmare Grievence System Policy. Thus, to the extent that you
asserted in yuur Step 2 that the warden ered in rephrasing the holdings of Adking and Wicker, |
find that youe sssertion has ag merit. [nstead, iVicker menely recognized our Supreme Court's
prior decision in A/-Shabazs which concluded that inmates are entitled lo procedural dus process
whm a liberty or property interest is at stake, Accordingly, the Hicker Court acknowledged that,
pursmnt to Al-Shabazs, inmotes recsive procedural due process under SCDC's internal grievance
system and the apparnmity to have SCOC's decision regording ony such grievance reviewed by
e ALC. You even recognized the South Caratina Suprems Court’s decision A -Shabdazs in your
Step 2 gricvance.

As recogaized by the warden ig his response, the Torrence decision clso applies to the claims
from ynur Step |, Again, Torrence is the case you mentioned in your Step 1 and Step 2and is
the case in which you personally paricipated as the lead plintiff. The Terrece Coun
recognized thal, under Wicker, inmates could fike Step 1s by which they could chullenge their Pi
pay weder (he agency's Inmate Grievance System Policy.  Absolulety na gant of Turrence
suppuns your argument that yuy or the other imnates in your position could nod fite a Step |
chalienging your pay before difkize and Wicker were tssined. .

As seeurately explained by the wanden in his response, SCOC s published cditions of i
Inmate Grievance Sysiem Policy tor at least 20 years, if aot longer.  As ke ulso 2ecurmely
cxphined, the cdition of the pulicy that applied when you began particiguting in the project at
£vany was the May 1, 1996 edition ol the policy designated as PS-10.0t (OP). Specifically, 9
142} of Policy Nuntber PS-10.01 (OP) reyuired that inmates submil their Step | gricvance fonns
“within seven (7) days of the alieged incident™ Exceptions ko 1he deadline appeared in 1 14{y)
and§ |3 ol'this edition of the pulicy. :

e J o'
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As the warden funher explained, SCDC issued new editions of Palicy Numbers PS-10.01 and
PS-10.01 (OP) oo October 1. 1997, The warden indicated in his response that the agency issued
mew cditiony of these polices on Octaber 1, 3007, but his reference to “2007" was a
typographicn) ¢rvor. In the Octaber I, 1997 edition of Policy Number PS-10.01 (OP), SCDC
changed § 14{s) to require that inmates submit Iheir Step { forms “within 1S doys of the alleged
incident.” Agaln, ¢xeeptions 10 this deadline appearad in § 14(g) ond § 1S af the policy. _

On famuary 10, 1998, SCDC issucd a new edition of the applicable policy, and, just os before, ihe

poticy consisied of two (2) parts. However, SCOC te-designated these two (2) pans as Policy

Number GA-01.12 nnd Policy Nunber GA-01.12 (OP), § I4(a) of Palicy Number GA-01.12

(OP) required that inmates submit thedr Step U grievance forms “within 15 days of the cllegzd ‘ .
incident.® Once again, exceptions to this deadline appeared in § 14(g) end 15 of the policy. ‘

Again, as sccursiely explained by the warden, Ihe agency consolidated Policy Numbers GA-
0L.12 and GA-01.12 (OP) into a single policy when it issued a new edition of Palicy Number
GA-01.12 on April 1, 2000, ard the {S-day tiling deadline appeared in this edition as well os
every edition tssued sisce April 1, 2000, . -

Like the wardan, | conclude, sfer reviewinig your Step | in light of Adkins, Wicker, Torrence,

At-Shabazz, ond the policy provisions discussed ebove, that you did aot submit your Step | ~
within either seven (7) days or even (5 days of the incident upan which you anchored your PI ,

pay claims, camely the date upon which SCDC both fimt began poying you for your P labor and

firgt began opplying the statatorily mandsted deductions to your pay. .

[ fully concur with the wanden's determination that the grievance filing desdline established in
every cdition of the relevant policy applied and continues to epply to nearty every aspect of
inmate ardvity, 304 na special exceplion exists when it comss (o Pl pay disputes,
Conscquentially, the deadtine applied to your Step 1. Moreaver, as the warden accurately
chronicled in his response, you (iled your Step | geagdy 10 vears after you began participating ia
the Pl project ot Evans and i p you concluded your panticipation in
this project. For that manter, you filed your Step | over 2 ' years afiter the decisions m Adkine
amd Wicker had been issued, :

Yuoualso fited your Step 1 agproximatcly A vears aler you, us you chimed in your sffidavit, that
you “digcovered” that SCBC was “collecting $7.17 per hour (or (yuur] labor and glmostH years
Allsr you, as you elaimed in your afiduvit, discovered a “discropancy™ in your my. [ fully
cuneur with the waurden’s detenninution thit you clearly cxcevuzd any regsonable time frame
associsted with filing a grievance under the relevant policy.

talso fully concur with the warden®s determination that the fact that you first svught relief by
participating ig g cless cetion Luwsuit €ited in cirouit court jestezd of fling a Step { by which you
challenged ke rate at which SCOC both psid you for your Pl lubor and spplicd statutorily
mandated deductions 10 your pay does not change the tiling deadline(s) from the refevast apency
policy. You served as the lead plaintitf in Torrence, and your aitameys filed their amended
duclaratory judgment complaint un your behall on November 5, 3001, Obvivusly, you knew
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before your attameys filed the comptaint that you wanted to challeage the mte ot which SCOC
had bean paying you for your Pl labor. : '

Morcover, the fiEng of your class action Jawsuit in cireuit court did not 1ol the deadiine(s) by -
whith you were required to tite your Step 1. The sppendices you submitred in support of your
Step 2 simply do not support your assertion that your participation ia the class action lawsuit
wlied 1ke deadllae by which you were roquired to file your Step 1. Moreover, these same
appendices stmply da aot establish the date upsn which your cight to file & grievonce in (his
matier accrued.  Ths appendices you relied upon o suppont your assertion inchide
comesponence that you received from your ewn counsel in Terrence, and this comrespondence

- has absolutdly no bearing on the Gling deadlioe associnted with your Step 1. Furthermare,
absolutely no aspect of any order issued by Judge Goodsieln in Wifliams tolled or otherwise
wmodified the deadline by which you were cequired o file your Siep 1.

1 also concur with the warden's determinmion dhnt ncthing In the “notice ﬂ"yer" posted
throughout SCOC in late 2008 affected the applicable time frame associated with filing o Step |
regarding any purported filure of SCDC 1o pay you a panticular hourly rate far your Pl labor,

Thus, in denying your Step 2, | concur with the wanden's relizgce oo the 14 decisions from the
ALC he cited in his cesponse to your Step 1. Addiiomlly, in deaying your Step 2, [ have
cogsidered the decision issuzd by the South Casoling Coust of Appeals in Patterson v. $.C, Dept
of Corr., 2010-UP-292 (S.C. CL App. May 27, 2010) (“(SCDC] denied Panterson's grievance
based on [§ 13.1), whieh states an inmate must file a prievance within fifleen days of the atleped
incident. ... Pattzrson should hnve Gled his grievince witkin fifleen days of December 6, 2604,
when he originally discovered that [SCDC) lust his inmate property.™.

Ta the extent that you abject to 1he tvarden's reliance on the 14 decisions jssusd by the ALC in
his response because you purpontedly do nat have access to these decisions, [ find that your
claim has no merit. In your Step 2, you discussed the (ollowing twe decisions issued by the
ALC:  Rosemoml v. S.C. Dept of Comr. Docket No. 00-ALJ-04-01026-AP and Richurd
Steamsuifleler v. S.C, Dep’t of Corr., Dacket No. 60-ALI-04-00021-AP. Thus, it appears that
you kave at lexst some kimd of access to devisions issued by the ALC,

Additianally, in tight of the chronology essaciated with your filing uf your Step |, { concur with
the waniea's determinatiug thut your claims are barmed by the doctrine of laches. | aso find oo
mctit in your wssertion that you dJiligently pursued your P! pay claims, because you filed a class
action lawsuit in circuit court and then prosseutd the lawsuit to war Supreme Count.  Filing your
class action lawsuit in circuit-cusrt did nut and Joes nat excuse you from diligently pursuing
yaur £l pay chitns via SCOC"s inmate grievance system poticy.

Also, | cuncur with the warden's denial of yaur claim for reliaf under § 24-3-430(D), the -
called “peevailing wage™ provision. Specifically, as the P] project in which you participated at
Evins was a project fur which SCDC reccived certification under the federal povernment’s
Prison Industries Enltancement Certification Program [“PIECP™), [ cnwluds that die provisions
ol § 2434 HHBYT) enther than the provisions of § 24-J—430{D) applicd ty the rue of pay SCOC
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was required to remit to you by operation of § 24.3-0(A). [ concur with the warden's reliance
upan the decision issued by the circuit court in Adkins in moking chis determination. The cireuit
cawt in Adkins concluded that inmates who panticipated in an identically cenified P1 project did
nol possess @ visble vigim (or bock wages or higher waoges under the provisions of § 24-3.
430(D). [nstend, the circuit count in Aelking concheded that (he provisians of § 24-3-410(B)(7)
applied. To ibe extent that you claim that the Supremne Court’s decision in Torrence found that §
24-3-430{D) &3 applicable to your case, 1 find your claim ls without merit.

Even if you hove o viable claim for selief uader § 24-3430(D), I concur with the warden's
cunshsion that that SCDC remitted to you the proper rte of pay for the lobor you voluntarily
provided o the federally centified Pl project operated at Evans. In making this canclusion, |
consur with the warden's relionce upon the guidelines cswblished by the fedeml goverament,
specifleally the United States Oepanment of Justice's Burenu of fustice Administration (known
o3 "BJA"). BJA published the guidelines applicable to the PIECP in the Federn! Register,
specifically 64 FR 17000, Within these guidelines, BJA declared that the rate of which inmates
are poid for ibe labar they voluntarily provide o PIECP projects, like the project in whith you
participaied ot Evans, cangot be set belew the federal minimum wege. Except for the period of
time it pald you 2 “tralning wage,” SCDC paid you ot least the federal minimum wage for your
labor. Aguis, | coscur with the wardea's determisarion Giat you did not limely file your Step )
in which you demanded any back poy allegedly owed to you by SCOC including any back pay
nssaciated with the geriod of time SCOC paid you ¢ “training wage.™ -

I concur with the warden's determination that SCDC does not owe you $1.92, $2.79, ar any other
amount for every labor hour you volumarily provided to the fedemlly eenified PI projeat
operuied by SCOC a2 Evang. Again, ESCOD was and remains the private industry sponser for
the Pl project operuted ot Evons. Under the contrects struck between SCDC and ESCOD, SCOC
legitimaicly charges ESCOD an hourly rte (or “overhead cost” in edditica ra the hourly rate
SCDC pays Inmates ia sccordanca with buth stte and federul taw. None of the gppendices you
submitted In sopparnt of your Step 2 change this seality, As an zside, | abserve that some of the:
materials you referenced a3 oppendices 1o your Siep 2 did not actunily sppear within the
materials you submitted in support of your Step 2. Neither 18 USC § 1761(c). 64 FR 17000, §
24-1-115, not the decisions in Adkins and Torrence contradict chis reality, The “overhead cost”
SCDC charges ESCOD is simply not a gast of your inmate pay and it is not dedusted feom your
inmate pay.

Funhermure, 25 the wanden accurately observed in his nosponse, the circuit court in Aefkins

cancleded that SCDC's practice of invoidiag s privaic industry sponsor, like ESCOD. such o :
hourly “averhead cust™ was aceepted by BIA, the federal agency respunsible for centifying both .

the Pl project 1 issue in {dking and the P profect operted o1 Evans.

As the wanken aceurately explainad in his response, SCDC’s ussersmient of this “overteod cast™
dues not violnie any applicable South Carolina statuie, because the ascessment of thia cost allows -
the agency to comply with the various applicable Pl statutes, including § 24-3-400, These

stanaes, including § 24-3-400, cither dircclly or inditecily campe! SCDC to collect an heudy v
f;:ge 6old
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“overhend cost” or “administrative charge™ from private Iedusiry sponsers so that the agzacy
may caver the expenses it incurs os a consequence of opernting these projects. °

Reganding your cleim of being enuitled to complete apd immedinte access to your escrowed
manies pureingt o § 24-3-40(B)(2), | concur with the wardes's determination that yaur claim
has no merit, Section 24-3~40{A)(5) requires SCDC 10 deduet 109% of an inmates woges and
hold them *in an interest bearing escrow accaunt for the benefit of the prisaner. Section 24-3.
40(B) directs SCDC to “retum o prisoner's wages held in escrow pursuant to [§ 24-3-40(A)]"
only when an {zmats feaves S ‘s custody, Whea an inmaze Is serving g life sentence, § 2+-3-
40(B)(2) provides the inmmte with “the optios of bhaving kis escrowed wages incleded in his
este or distributed to the parsons or entities of his choice™ This provision direcls SCDC ©
distribte these escrowed monies only upon the inmate’s -death, and not grior to that event
Nothing in any provision of § 24-3.40(B) outhorizes an inmate 1o have complete and immediate
access to ony of thess manies while still lawfilly held in SCDC's custody, Any ather
interpretation would conflict with tha remsining provisions of § 24-3-40(B).

Yo asserted [0 your Step 2 that the worden's interpretation of § 24-3-40(B) is unconstitutional
and thet i conflicts with earlier versions of the ill that ultimately amended § 24-340(B)2). |
Specifically, you asceried that earlier versions of the bl cantained the words “upan death of the
inmate,” end, becouse the final vergion of the kil omitted these words, the egiskuure did not
intend for escrowed manies to be held until an inmate’s death. | conclude that your nssertion hey
o merit. Spesifically, I congtude that the meaning of § 24-340(B)(2) would not have changed
even if the words “upen death of the inmate™ eppeared i the final version of the bill that
amended § 24-3-40(B)(2) in 1999, ‘

You funher emerted in your Step 2 thot inmates cannot benefit from their exrawed monics
wilhout acecss to the principal of interest. Again, | conelude that YOUr assertion possesses no
merit. You da eective a beneflt under the provisions of § 24-3-40(B)}(2), namely the option to

- designate, dudng your lifetime, perscny or entitizs of your choice who will poceive your
escrawed monies, and you masy do sa without the necd to prepare and execute 8 will.

tn your Step 1, you specifiesily demanded immediste access to your escrowed monies so that
you cond immediotely distribute the munizs i persons or entities of your choice. However, [
conclude that you wil nol receive any personal heacfit by immediately distibuting such monies
to persons ©f eotities of your chaice.

Thercfare, | camcur with the wanden's determiation that no provision of § 24-3-40 cequires
inmates 1o have complete and immediate acvess to any of these munics while they are stilt
tawlully held in SCDC's custody.

. You asseried iz your Step 2 thar SCOC denied you interest on your escrowed monies, and |
concur with the wanden's determication that your assedtion hes no merit. SCDC complies with §

24-3-40(AX(S5) by depasiting interest you have camad on your monics held in escrow into your
accaunt every month.  SCDC receives interest poyments from the State Treusurer's Offiee and
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then SCDC deposits that interest into your eseraw account. The amount of interest you recelve
un such monies is simply not determined by SCDC. ’

To the extent that you clabmed in.your Step 2 that SCOC hos unconstinzionally denisd you of
your property imerest in these monles withour due process of law, 1 deny your chim. As
J recegnized by cur Supreme Court in Torrence, Wicker, ond AlShabge, SCOC’s inmate
pricvance systera complies with minimum due process requirements.  As also resognized in
[Picker, you and othey inmates in your positios may exercise your pre-existing due process rights
upd litigate your Pl pay disputes with SCOC through SCDC’s Inmate Grievance System Policy.
Therefore, SCDC s not denied you due process of kaw, snd the filing deadline from the various
editions of the zgency’s policy applics to the P pay claims you articulated in your Step 1.

Finally, to the extent that you demanded various types of interest in your Step 2, no decision of
the South Carolina Supreme Count nar any provision of any edition of the Inmate Grievance
System Policy entitles you or any other lamate (o any pre-judgment or postjudgment interest, or
for that marter, costs or aitarncys® fees in connection with SCDC's processing ond cansideration
of your grievance.  Although you asserted thot South Carolina statutes entitled you to pres
judgment end post-judgment interest, you failed to identify any statue which purponiedly
suppaned your claim. South Carotina lew coatemplates that interest may be owarded in certain
cases, but only after a judgmem has been awarded. No judpment hos been cwarded 10 youssa
consequence of you filing your Step | or Step 2;

Therefore, farall af the
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soia:-)l CAROLINA DEPARTMENT OF CORRECTIONS

REQUEST TO STAFF MEMBER MG LS B
! TO: NAME: TITLE: DATE: ]
Griavance Coordinators - HRCL/Evana or Nay 2t, 0n7
INMATES NAME: ) ISCDC #: '
 Thomas I. Torrence 0ada51
INSTITUTION: LIVING QUARTERS:
BRCY MU-286

tl"uw the

Plezse find attached 3 Step | Grilevance and Addandum {n
regagde to my pPrivata Sector PRI vwageg for ay employment
pariod at fRvang C.I., frem June 1997 ¢o Novenher 2004, Y
have a pandling cass tn court on this matter, Torrenca, o

SCDOC, Dp. No, 26328 ‘SOCO snPnCt-' filed Haj' Te
2007). T recelvad & copy of thie opinion on the above
date. Althgugh T am intormed by counsal that tha DOC wit)y
tile a pPetit{on tor Rekaari{ng withia %0 1ays, the Supreme
Court held T ghoeuld fila an agancy grievance on thisg

This grievance f{s 7iled within 13 days of receipe

6f tha Suprame Court'a deciaion on thig matter and ia
aquitadly tolled by tha pandancy of tha eivil action.

- I belfieve that where this matter amanates from Evans,

that question, ang In an abundance of cantion, I am mailing

Of tha attached Grievance ang Addendum via
88 mail to tha Bvanas Griavance offica,

Thank you for your asslatance {n thig matteyp,

ST

DISPOSITION BY STAFF MEMBER:

~

DATE

SIGNATURE:

SECIXCFORM (% 11 {PEV FFR
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) LAW OFFICES )

LEWIS & BABCOCK, L.L.P.
POST OFFICE BOX 11208
COLUMBEIA, SOUTH CAROLINA 29211
CAMOEN TELEPHONE: 603/ 1718100

P LEWIS FAX: 803 7713-3534
KEITH :ﬁg\&cs'ocx INTERNET: FIRME LEWURABOOCK O STRETT ADDRESS:
rm*ﬂl.r.m 1513 ILsirtox Stacer
PETER D. PROTOPAPAS CoLasista. SCUTH CARDLINA 79201
GRADY £ TUGMAS
Y. JONATHAN HARLING

May 17, 2007

Mr. Thomas J. Torvence

H94651 MU A266

Broad River Comrectional (nstitute

4460 Broad River Raad . :
Columbia, South Caroling 29210-4012 -

Mr. Henry Hubbard, JIr..
#192701

Tyger River CI, Unit-113
200 Prison Rd ’
Enoree, South Cerolina, 29335

Mr. William Ray Ward #091566

Q-4 B-308 Parry Correctional Institute
430 Qaklawn Drive

Pelzer, South Carolina 29669

Ms. Susan Smith
1738 Bridgewster Drijver
Canway, South Carolina 29526

RE:  Thomas Torrence, et al. v. SCDOC and The State of South Caroling
Civil Action No. 01-CP-40-3409
Qur File No, 01-606

Dear Alf:

Enclosed please find the Supreme Court Order affirming dismissal of our Jawsuit in result.
However, after you have had the opportunily to review the document, you will notice that there is
good news in it, At footnote four of the Order, the Supreme Court recognized that the Department ‘
of Corrections can not remove any of the money remitted by the private industry. Footnote four
clearly supports cur interpretation of the law and give us an opportunity now to ga before the
grievance system with the law cstablished. It is my understanding that the Department of ,
Corrections is so distraught with the Order, that they are procesding to file a Motion to Reconsider.,
We are preparing the papers for the grievance process and wil{ circulate for your review once the
Supreme Caurt Order hos become final.

Torrence v. S.C. Dep't of Corr.
Abbreviated ROA Docket # 12-ALJ-04-00143-AP

0156
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Poge2 i3 | )

May 17, 2007
' Once again, I arn disappointed that the result was affirmed, however, I am oplimistic after
considering the reasoning of the Count.

With best regard, I remain

Sincerely,

L & BABCOCK LL.p.

PDPamns

Enclosure

ce: Helen T. McFadden, Esquire

i Page 38
bbreviated ROA g Torrence v. S.C. Dep't of Corr,
Ap - Docket # 12-ALJ-04-00143-AP
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) I AW OFFICES ’ )
' [LEWIS & BABCOCK, L.I.P,
POST OFFICE BOX 11208
COLUNBIA, SOITTH CAROLINA 29211
TELEPSHONE: 5837 774 2um0

A CAMBDEN LEWIS FAX: 80377252534

KENTH é!.' I;Q&EOL\ INTERNET: FIRMETAWBUARTOOKL NN S{REEF ADORERKL

“';n\&}’i vy 1510 HAMPRON N (HAE S
PETER W PRE VOPAPAS ' CULVAFIA S0 TH C w124 20201

BRADY R THOMAS
W. JUNATHAY ILRILNG

Auyust 27, 2007

Mr. Thomas J. Torrence

#4651 ML AGS

Broad River Correctionai lnstittite
4460 Brond River Road

Colisabia. Soath Carolina 29210-4012

Mr. Henry Hubbard, Ir.
#1927

Tyger River CI, Unitg- 113
200 Prison Rd
Enoree, South Carolina. 29335

RE:  Thomas Inrrence, et al. v. 3CDOC and The Stnte of South Carolino
Ciwnil Action No. 01-CP-40-3409
Our Fils No. 01-506

Gentlemen:

Tam in receipt of Henry's letter of August 7, 2007, [ belicve that our lawsuit in Circuit Count
will likely not provide the prisoner subclass the relief that vou want. Proceeding through the
grievanue process o address your cluitus and ultimately the ALJ appual process o e kegal
requirement.- The Supreme Court clearly siated thal something had 1o be dane to allew for duc
procass riglts for the prisoners. The gricvancs procedure is the due process right tht is availuble
10 you.

As lar as how o praceed, you must estahlish you entillement to the £ross wage paid to the
SCDOC. | will advise you of any changes in the Circuit Count action.

With best repards, [ cemain

PDP:mas

et Helean T MreFudden, Bsquire

P T . - - .. —_— a— T ———

Abbrevi\ated ROA : Terrence v, S.C. Dep't of Corr. ’ - Page 40
Docket # 12-ALJ-04-00143-AP
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Summaries of Adkins and Wicker
Opinions issued by SC Supreme Court on August 23, 2004

= Adkins, et al,, v. SCDC

[ aad

4

1"
F e

. ¢
.

Cited as 360 5.C. 413, 602 §.E.2d 51 (2004)
Adkina and the other inmates participated in
P1 program al Tyger River Ci

Cavers SC Code Sections 24340, 24-3-410,
and 24-3-430 .

Inmates may not sue SCDC in creult court
for any allsged failure of SCOC to comply -
with these stalutes )

Inmates may not sue SCDC in circuit court
for back wages or higher wages under SC
Tort Claims Act :

Inmates may not sua SCDC In ciroult court
for back wages or higher wages under SC
Paymont of Wages

Inmates may, under m%?ﬁyé 8COC, e
Step 1 grisvances fo protes s alleged
fallure to gay waogas in accordance with
Sections 24-3-40, 24-3-410, and 24-3-430

L]

Wicker v, SGDC

.. finishad the 1# 320 hours of lsbor, SCOC

‘up the diffsrance batween theae wages

Cited as 360 §.C. 421, 602 S.E.2d 56 (2004)
Wicker parficipated in Pl program at Evans C1
SCOC paid Wickar $0.25Mhour for tha 1 16D
hours of his Pl Iabor and $0,75Mhour for the
2™ 160 hotirs of his Pl labor. After he

then paid Wicker 35.25/Mhour

Wicker filad a grievance stating that SCOC

violatad Section 24-3-43050) by not pﬂﬁng

gr{)noss.zsmwr for the 1% 320 hours of his P
r . .

Saction 24-3-430{D) reads as follows: No
inmate participating In (he program may eam
less than the prevailing wage Jor work of
similar nature in the private seclor
SCDC should have patd Wicker $5.25Mhour
for the 1% 320 hours of his Pl labor

‘SCOC must pay Wicker back wages to make

inmates may appeal to the South Carolina
Adminigtrative Court SCOC's daenial of
Step 2 appeals afteging SCDC's failure to
pgx the ‘prevailing wage” under Section 24-3-
430(D).

&

i

POSTED
[B - 20-0F

0161
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NOTICE
TO ALL INMATES WHO CURRENTLY PARTICIPATE OR AT ONE TIME
PARTICIPATED IN THE SCDCMILLIAMS TECHNOLOGIES, INC.,
PRISON INDUSTRIES PROJECT AT LIEBER Cl

vYv

vVvY ¥V V¥

A circuilt court judge recenfly dismissed with prejudice a class action lswsuit filed on behalf of all
Inmateg who currently participate or at one time ?arﬂc{pated in the SCDC/Williams Technolagies,
inc., prison industries project located at Lieber CI.

This lawsuit was captioned as al. v. SCDC and Wiliams Tech c.
aiid Attomey Douglas H. Wes represen o Inmate in this class action lawsuit. ,
The clrcuit court also dismissed with prejudice the class of inmate plaintiffs it certified in 2004.

in dismissing both the class action lawsuit and the class of plaintiffs, the circuit court relled on 2
recant SC Supreame Court case: Adking, olal, v.S and Wicker v, SCDC. Important points
about these cases appear on the reverse side of this notice. ‘
Inmates who participate or participated in this project may, i they have not already done so, file
S};&’ grievances and Steg 2 appeals agalnst SCDC byﬁladng them in the gn'evance box to be
picked up by _MARY , who has been designated by the Warden at
this institution fo receive such ftems, Tor any allegad vickation of the prevalling wage statute,
Section 24-3430(D). i

These Step 1s dnd Step 2s must conform to the procedures, substances and deadlines

established in SCDC's Inmate Grievance System Policy Number GA-01.12 (revised July 1, 2008).

inmates have from the date this notice is'posted to file these Step 1 grievances. SCDC
shall not accept any Step 1 grievance filed afer this 45 day periad.

Inmates may appaal any denia! of a Step 2 appeal to the SC Administrative Law Court.

The information and deadline appearing an this notice apply only to inmates who participate or
participated in the SCDC/Williams Technologies Pl project locatad at Liebar.

POSTED . ‘
\O-28 -OF

0162
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REPORT NI. O1
PACACCLT
opOassSt  THOMAS
TRAN
“ TYPE  DATE
IN  oa/18/11
IN 03/19/10'
IN  10/22/00
IN  04/14/09
IN 03713708
IN 02/17/08
IN  ©01/23/00
IN 12/18/08
IN  12/15/08
IN 10721708
IN  08/20/08
IN  08/20/08
IN  07/94/08
IN gt/t2708
"IN o5/21/08
IN  0a/17/08
IN  03/17/08
IN 02719708
IN  01/17/08
IN 12714707
IN 11718707
IN 10/17/07
IN  0B/1B/07
IN  08/17/07
NG 07717707
IN  0B/18/07
IN  03/14707

JOHN

HOURS

0.00
0.00
0.00
0.00
0,00
0.00
0.00

0.00

0,00
0.00
0.00
0.00
0.00
.00
0.00
0.00
0.00
0.00
0.00
9.00
0.00
0.00
0.00
0.00
0.00
Q.00
0.00

TORRENCE
RATE®* GROSS
0.66 0.00
0.00 0.00
0.00 0.00
0.00 0.00
Q.00 Q.00
0.00 0.00
0.00 .00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 9.00
Q.00 0.00
0.00 0.00
0.00 '0.00
0.00 0.00
0.¢0 D.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.60
0.00 0.00
0.00 0.00
0.00 ©.00

_;3

SOUTH CAROLINA OEPARTMENT OF CORRECTIONS

FRIVATE SECTOR ACCOUNT TRANSACTIONS
* RATE IS CALCULATED AVERAGE RATE ~ OVERTIME, BACKPAY

VE Y0 VARY FROM ACTUAL

NET

Q.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.0D
'0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

DEPOSIT

0.27
0.20
1.82
b.87
0.73
1.8
2.02
1.80
‘.Bﬂ
4.48
7.37
2.85
Q.83
7.04
1.82
12.17
18.8B3
17.92
6.68
17.86
18.62
13.08
22.74
1.12
16.33
18.17
22.82

0163

OR DVERPAYMENTS NAY CAUSE RA!

HOURLY RATE.

WITHDRAW

DESCRIPTION

INTEREST
INTEREST
INTEREST
INTEREST
INTERESY
INTEREST
INTEREST
INTEREST
INTEREST
INTEREST
INTEREST

INVERESY

INTEREST
INTEREST
INTERESY
INTEREST
INTEREST
INTEREST
INTEREST
INTEREST
INTERESTY
INTEREST
INTEREST
INTEREST
INTEREST
INTEREST
INTEREST

’3

10/27/11% PAGE

voilo

BALANCE

£,007.71
5,007.44
8,997.18
5,888.65
5,884.78
§,894,05
5,902.12
6,980. 10
6,088.20
5,983.34
5,978.60
8,971.52
5,968.67
5,067.74
E,959.80
5.951.87
8,930.70
6,024.17
5,808.26
5,887.27
§,370.42
5,802.80
8.848.72
5,827.01
5,816.88
5,789,560
5.781,29
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REPORT ND. OF

PACACCLY
00084BS1  THOMAS
Wﬁ? DATE
IN 04712707
N 03/18/07
IN 02/07/07
"IN 01/18/07
IN  12/11/08
1N 11/17/08
n 11/01/08
IN  0B/19/08
IN  08/08/08
IN  ©7/13/08
IN 08/19/08
N 08/18/08
IN  04/13/08
N 03/14/0D
IR 03/02/08
I 01/17/08
IN  12/21/05
IN  11/17/0B
IN  10/20/08
IN  10/24/05
IN  08/18/0B
IN  07/21/05
IN  ©08/17/08
IN  05/19/05
IN  05/13/05
IN  Q5/12/05
IN  05/05/05

JOHN

HOURS

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0,00
0.00
0.00
0.00
0.00
.00
.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

TORREKCE
RATE® GRDSS

0.00 0.00
0.00 06.00
0.00 0.00
0.00 0.00
0.00 0.6
0.00 .00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0,00
0.00 9.00
.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.00
0.00 0.60
0.00 0.400

0.00

0.00

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

Q.09
0,00
0.00
.00
0.00
0.09
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

DEPOSIT

17.38
1a.38
21.02
17.39
13.26

20.40

17.04
18.83
15.28
189.43
12.11
17.60
13.63
19.21

21.02 -
1.84

B6.88
18.32
13.68

B.04

7.88

7.43

B8.91
7.48
9.08
8,20

0164

10/27/1% PRAAE

.

® RATE IS CALCULATED AVERAGE RATE - OVERTIME, BACKPAY
DR OVGRPAYMENTS MAY CAUSE RATE TO VARY FRON ACTUAL
HOURLY RATE.

WITHDRAW

DESCRIPTION

INTEREST
INTEREST
INTEREST
INTEREST
INTEREST

_ INTEREST

INTEREST
INTERESY
INTERESY
INTEREST
INTEREST
INTEREST
INTEREST
INTEREST

‘INYEREST

INTEREST
INTEREST
INTERESY
INTEREST
INTEREST
INTEREST
INTEREST

© INTEREST

INTEREST
INTEREST
INTCREST
INTEREST

voio

BALANCE

¥,758.77
5,741,482
B,723.048
5,702.02
5,584.63
5,858.38
8,846,890
B,0828.85
5,812.02
5,586.76
5,561.33
8,588.02
5,661.02
6, H37.48
8,521.2¢
5.600.26
B,498.81
5,491.64
B,476.21
5,461.83
B5,459.89
5,443.84
5,438,491
5,430.33
5.423.42
B,416.88
8,408.87

40
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REPORT ND. 0%

PACACCLT
00084851 THOMAS

TRAN
TYPE

IN
IN
IN
IN
IN
[+ 4
PR
PV
op
¢l
PR
[d 4
DP
IN
cy
PR
PV
op
IN
[~ 4
PR
(4]
bp
ct
PR
PV
i

DATE

05/00/0D
01/28/08
12/28/04
12/02/04
11730704
11716704
1716704
11718704
11/18/04
11/01/04
£1/01/04

T 11/01/04

11/01/04
107256704
10/16/04
10/15/08
10/15/04
10/18/04
10713704
10/04/04
10/01/04
10/01/04
10/01/04
08/18/04
08/16/04
09/18/04
09/10/04

JOHN

HOURS

9.00

0.00

0.00
0.00
0.00

47.76

69.00
0.00

77.00
0.00

08.75

848.28

TORRENCE
RATEs GROSS
0.00 0.00
0.00 0.00
0.00 0.00
0.00 .00
0.00 Q.00
8.28 250.68
8.28 392.28
0.00 0.00
6.28 404.25
0.00 0.00
5.35 a88.18
5.495 4B2.81

SOUTH CARULINA DEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSAGTIONS

NET

6.00
0.00
0.00
¢.00
¢.00

200. 09

288.80
Q.00

327.88
'0.00

238,91

I82.24

DEPOSIT

§.66
a4.88
4.05
2.87
1.46

200.89

208,00
4.08

327.88
4.09

208,81

902.24

0165

e RATE XS CALCULATED AVERAGE RATE -~ DVERTIME, BACKPAY

10/37/11 PAGE

OR DYERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL

HOURLY RATE.
WITHDRAW DESCRIPTION
INTEREST
INTERESTY
INTEREST
INTEREST
INTEREST
72.01 CASH FOR INMATE
§2.67 PGN FEE: RODM/BOARD
50.14 PGM FEE: VICTM conp
DEPDSIT
98.66 CASH FOR INMATE
BO.56 PG FEE: RUUM/EOARD
72.48 PUM PEE: VICTM COMP
DRPOSIT
INTEREST
105,82 CASH FOR INMATE
101.068 PGM FEE: RODM/BDARD
80.88 PGM FEE: VICTM CONP
QEPOSIT g
INTEREST
87.50 GASH FOR INMATE
91.68 PGH FEE: ROOM/BOARD
73.24 PGM FEE:; VICTM CONP
DEPOSIT
113.20 CASH FOR INNATE
13,20 PGM FEE: ROUM/BOARD
80,60 PGH FEE: VICTM COMP
~ DEPOSIT '

voro

BALANCE

§.402.77
6,385.82
5,380.06
§,388.91
6,984.24

5,362.79

5,454.80

5,517.47

8.657.61
6,357.72
5,459,338
6,544.04
5,817.39
6,921.49
5,917.43
§,423.08
5,624, 11
%.904.95
5,277.00
5,272.91
B8,370.41
5,441.08
§.§35.20
5,238,238
6.340.49
§,462.089
5,553,286

at
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REPORT NO. O

g A—
TRAN
TYPE  DATE
Cx Qa/01/04
PR 00/01/04
PV 08/01/04
DP  09/01/04
IN  0B/31/04
CI 08/18/04
PR  08/18/04
PV 0B/1B/04
DP  0B/1B/04
CI  07/30/04
PR 07/30/04
PV 07/30/00
DP  07/30/04
IN  07/27/04
IN 07/18/04
€t  07/18/04
PR 07/168/04
PV 07/18/04
DP  07/18/04
¢x  ov/01/04
PR 07/01/08
PY  07/01/04
oP  07/01/04
X ©08/18/04
PR 08/18/06
PV 08/1B/08
P 08/96/04

JOHN

HOURS

80.60
0.00

80.00

40.789
0.00
0,00

89.650

90.00

TYORRENCE
RATE» GROSS
5.28 422,82
0.00 0.00
‘85,27 421,30
8.28 213.082
8.00 0.00
0.00 0.00
§8.40 418.03
5.26 480.87
6.28 420.00

B

SCUTH CAROLINA DEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNY TRANSACTIONS

NET

341,02
0.00

340.07

851,12
0.00
0.00

338,38

374.28

339.17

DEPOSIT

341,02
2.87

340.07

181,12
1.02
1.45

330,38

374.258

339.17

0166

® RATE 1S CALQULATED AVERAGE RATE - DVERTIME, BACKPAY

10/27/11 PAGE

DR OVERPAYMENTS MAY CAUSE RATE YO VARY FROM ACTUAL

HOURLY RATE.
WITHDRAW DESCRIPTION
108.8A CASH FOR INMATE
105.668 PG® FEE: ROUM/BOARD
84,52 PGM PFEE: VICTN COWP
DEPOSIT .
INTEREST
108.25 CASH FOR INMATE
105.33 PGM FEE: RODM/BOARD
84.28  PGM PEE: VICTM COMP
DEPOSIT
§3.468 CASH FOR INNATE
53.48 PG FEE: ROOM/BOARD
42.78  PGM FEE: VICTM COMP
DEPOSIT
INTEREST
INTEREST
107.54 CASH FOR INMATE
104.01 PGM PEE: RODM/EOARD
83.21 PAaN FEE: VICTM COMP
DEPOSIT
115,82 CASH FOR INMATE
117.47 PGM FEE: ROOM/HDARD
03.67 PGM FEE: VICTM COMP
DEPOSIT
108.17 CASH FOR INRATE
'105.00  PGW FEE: RODM/BUARD
£4.00 PO FEE: VICTM COMP

DEPOSIT

voio

BALANCE

b, 199.01
5,209.50
6,405.28
6.469.77
6,148.78
5, 145.88
8,284,23
§,368.46
5,443.82
§,103.75
5,187.21
B,220.69
5,263.48
5,002.38
B,081.3¢
B.078.88
8,187.43
S.!dl.ld
6,374.65
§,038.20
B, 188, 11
5,271.68
5,385.56
4,991.30
£,000.47
B,204.47
%,288,47



VO paieiAqqQy

dY-£100-P0-rIv-2l £ 194000
‘1100 30 1,d3Q "O'S "A souUdLIO ]

gy abag

3

REFORT NO. 01
PACACCLY _
OUDIABE1 THOMAS ~ WOHN TORRENCE
o

TYPE  DATE  HOURS RATE® GROSS
CI 08/01/04

R cn/01/04

BV 08/01/04

opP 08/01/04 78,00 B.28 383.78
IN 05/27/04 0.00 0.00 0.00
CI  0B/14/08

PR 05714704

PV  0B/14/04

DP  05/14/06 73,00 E.25 383,26
€1 04/30/08

PR 04/30/04

Py 04/30/04

op 04/30/04 T3.00 5.29 383.26
IN CA/20/04 0.00 0,00 Q.00
CI  04718/04

PR 04/18/04

PV 04/18/08

DP  04/18/04 88.B0  5.28 484,62
C  04/01/04

PR 04/01/04

PY  04/01/04 i

DP  04/01/04 81,80 B.26 427.07
IN ©03/21/08 0.00 0.00 0.00
CI  0a/18/04

PR 03/168/04 ‘

PY  03/16/04

D®  03/16/04  58.00  B.28 as7.00

=

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
RANSACTIONS

PRIVATE SECTOR ACCOUNT T

NET

319.05
0.00

.3

J11.84
0.60

370.65

344,70
0.00

201.490

DEPOSIY

310.85
1.38

311.94
1.681

370,88

344.70
.72

201,980

0167

= RATE IS CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

10/37/11 PAGE

OR DVERPAYMENTS MAY CAUSE RATE T0 VARY FRON ACTUAL

HOURLY RATE.
WITHORAW DESCRIPTION
© 103,38 CASH FOR INMATE

08.44 PGM FEE: ROOM/BOARD

78.76 PGM FEE: VICTM COMP
DEPOSIT
INTEREST
101.14 QS“ FOR INMATE
89.81 PGM F!g: ROOM/BOARD
78.85 PGM FEZ: VICTM CONP
DEPQSIT
101.16  CASH FOR INMATE
95.81 PCM FEE: RODM/BOARD
70.43 PO% FEE: VICTM CONP
DEPOSIT
INTEREST
195.01 CASH FOR INNATE
118.16 PGM FEE: ROOM/BOARD
82.82 PGM FEE: VICTM COMP
DEPOSIT
7108.37  CASH FOR INMATE
105.87 PGM FEE: RODM/BOARD
US.87  PGM FEE: VICTM CONP
" DEPOSIT
INTEREST

85.55 CASH FOR INMATE

89.25 PGN FEE: RDUM/BOARD

71.40 PGM PEE: VICTH CONP

DEPQSIT

Yoio

BALANCE

4,049.30
B,082.86
6, 161.12
B,228.87
4,909,902
4,808 .86
8,008.70
B6,1405.51
5,182. 18
4,870.23
4,0871.30
5,087, 16
5,143.84
4,831.80
4,830,260
4,048.30
5,081.48
B, 154,38
4,783.83
4,803,20
8,000.17
§,085.74
4,741.04
4,739.32
4,834,087
4,024, 12
4,0908.62

43
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REPDAT NO. O1

PACACCLT
OCOB4AR1T  THOMAS
TRAN
TYPE . DATE
IN  03/03/04
. IN  03/02/04
€I  03/01/04
PR  03/01/04
PV 03/01/04
OP  03/01/04
€1 02/13/08
PR 02/13/04
PV 02/13/04
OF 02/13/04
CI  01/30/04
PR 01/30/04
PV 01/30/04
op 01/30/04
C!  01/16/04
PR 01/15/04
PV 01/10/04
OF  01/18/04
eI 01/02/04
PR 01/02/04
PV 01/02/04
op 0%/01/04
IN  12/20/03
€ 12/18/03
PR 12/16/03
PV 12/18/03
oP  12/18/03

JOHN .

HOURS

0.00
0.00

72.00

E8.00

72.00

39.00

81.00
0.00

70.00

TORRENCE
RATE» GROSS
0.00 0.00
0.00 0.00
B.28 a78.00
5.25 204,00
5.25 376.00
6.26 188,60
5.38 485,81
6.00 0.00
6.26  387.50

SOUTH CARDLINA DEPARTMENT OF CORRECTIONS
RANSACTIONS

PRIVATE SECTOR ACCOUNT T

NET

0.00
0.00

07.83

243.44

307.83

188.81

238.93

0.00

298.91

DEPOSIT

1.48

1.08

207.83

243.91

307.823

198.81

368.32
1.74

0168

® RATE 1S CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

10/22/11 PAQGE

OR OVERPAYNENTS WAY CAUSE RATE YO VARY FROM ACTUAL

KDURLY RATE.
WITHDRAW DESCRIPTION
INTEREST
ENTEREST )
100.03  CASH FOR INMATE
94,80 PGM FEE: RODM/BOARD
76.60 PGM FEE: VICTM CONP
DEPOSIT
89.71 CASH FOR INMATE
73.850 PQM PEE: ROUN/BOARD
‘B8.80 RGN PEE: VICTM COMP
" DEPOSIT
100.03  CASH FQR INMATE
94.50 PGM FEE: RODM/BOARD
75.80 PGN FEZ: VICTM CONP
DEPOSIT
60.08 CASH FOR INMATE
49.88 PGM FEE: RDOM/BOARD
39.90 PGM FEE: VICTH COMP
DEPOSIT
118.24  CASH FOR INMATE
121.40 PGN FEE: ROOM/BOARD
97.12 PGN FLC: VICTH COMP
' DK_PDSX‘I’
INYERESY
87.78 CASH FOR JINMATE
81.88 PGM FEE: ROOM/BOARD
73.80 PGX PEE: VICTH COMP
‘ DEPOSIT

voi1n

BALANCE

4,703.82
4,702.17
4,701.08
6,601.11
4,806.61
4,071.21
4,8683.28
4,744,908

4,818.49

4,877.29
4,833.88
4,733.91
4,828.41
4,90.01
4,586.08
4.856.15
4,708.04
4,745,894
4,578.19
4,898,327
4,813.77
4,012.808
4,627.57
4,626.83
4,623.61
4,718.48
4,789,898

a4
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REPORT NO. OF

PACACCLT

DODA4EST  THOMAS

TRAN
- TYPE

IN
Cc1
PR
(4]
pr
cI
PR
(1"
op
CI
PR
PY
op
IN
cI
PR
PV
op
c1
PR
PV
op
IN
c1
PR
Py
1324

DATE

12/04/03
13/01/02
12/01/03
12/01/03
12/01/03
11/14/03
11714703
11/18/03
11714703
10/31/03
10/31/03
10/31/03
10/31/03
10/28/03
10/16/02
{0/18/03
10/18/03
10/18/03
10/01/03

v 10/01/03

10/01/03
10/01/703
09/29/03
08/16/03
09/18/03
08/ 18/02
08/18/02

JOHN

HOURS

0,00

72.00

80,00
0.00

75.80

'80.00
0.00

72.80

TORRENCE
RATE¢ ~ GRDSS
0.0 0.00
B.26 370,00
5.28 401.82
6.28 430,00
0.00 0.00
B8.26 188,37
5.25 420.00
0.00 9.00
8.28 380.6G2

d

SQUTH CARDLINA OEPARTMENT OF CORRECTIONS

PRIVATE SECTOR ACCOUNT TRANSACTIONS
* RATE IS CALCULATED AVERAGE RAYE - OVERTIME, BACKPAY

OR OVERPAYMENTS MAY CAUSE RATE YO VARY FROM ACTUAL

NET

0.00

307.84

338.17
0.00

21.88

238.17
0.00

300.09

DEPOSIT

307.04

328.08

338.17

321.98

338. 17
2.29

308,03

0169

MOURLY RATE.
WITHORAN DESCRIPTION
INTEREST
100.04 CASH FOR INMATE
94.50 PGM FEC: RODM/BOARD
75.80 PGN FEE: VICTW COMR
DEFOSIT ‘
106.07 CASH FOR INMATE
100.41 PGN FEE: RODN/BOARD
§0.32 PG FEEZ: VICTN COMP
OEFUSIT :
10B.17 ° CASH .FOR JNNATE
105.00 PGH FEE: RDOM/BOARD
34.00 PGM FEE: VICTM COMP
DERUSIT
INTEREST
103,80 CASH FOR INMATE
85.08  PGM FEE: RODM/BOARD
78.27 PGM FEE: VICTH COMP
DEPOSET - ‘
108.17 CASH FOR INMATE
105.00 PCM FEE: RODM/BOARD
84.00 PGM FEE: VICTW COMP
OEPOSKT
INTEREST
100.60  CASH FOR ENNATE
BS.18  PGN FEE: ROOM/BOARD
76.12 PGM FEE: VICTM COMP
DEPDSIY

10/27/1% PAGE

YaIp

BALANCE

4,489.08
4.488.99
4,8687.03
4,881,983
4.767.13
4,449,190
4.554.20
4,654,857
4,734.08
4,409.03
4,517.20
4,622.20
4,708.20
4,397.03
4,282.08
4,487.84
4,808.03
4.848,20
4,324,324
4,332.41
4,537.41
4,021.41
4,282.24
4,278.08
4,320.64
4,475,70
4,851.82

48
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REPORT ND. 0%
AL, s
TRAN
TYPE DATE
CI  08/28/03
PR 08/20/03
PV 08/20/03
DP  08/29/03
IN 08/27/03
X 0B/16/03
PR 08/16/03
ey 08/15/03
OP 0Aa/18/03
+ €I 08/01/03
PR 008/01/03
PV  08/01703
OP  08/01/03
IN  07/31/0d
€I  07/18/03
‘PR 07/18/03
PY  07/16/03
orp  07/16/03
Ct  07/01/03
PR 07/01/03
PV 02/01/03
oP  07/01/02
IN  08/34/03
¢1  08/18/03
PR 08/18/03
PY  08/10/03
DP  00/18/03

JOHN

HOURS

72.00
0.00

85.50

40.00
G.00

85,00

80,50
0.00

03.78

TORRENCE
RATEs GROSS
6.25 378.00
.00 0.00
B.25 446.87
.28 210.00
0.00 0.0
§.26 446.28
5.25 422.02
0.00 0.00
5.28 234,408

SOUTH CAROLINA DEPARTME
PRIVATE SECTOR ACCOUNT T

NET

307.84
0.00

359.47

178.03
Q.00

367.83

a41.01
0.060

274.88

~

307.084
a.5¢

350,47

178.03
2.47

357.83

341,01
1.89

274,00

NT OF CORRECTIONS

RANSACTIONS
a RATE IS CALCULATED AVERAGE RATE - DVERTIME. BACKPAY

10/27/11 PAGE

DR OVERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL
HOURLY RATE.

DEPOSIT WITHORAW

100.04
94.B0
76.60

112.58
112.22
88.77

62,63
52.B0
42.00

112,19
111.56
8D.28

108.57
105.89
B4.52

80.78
83.87

@8.84

84

DESCRIPTION

CASH FOR
PGt FEE:
PaM FEE:
DEPOSIY

INTEREST
CASH FOR
PGM PEE:
PGY FEE:
DEPOSIY

CASH FOR
PGM FEE:
PoM FEE:
DEPOSIT

INTERBST
CASH FOR
PGM FPEE:
P@A FEE:
DEPDSIT

CASH FOR
PGM FEE:
PGM FEE:
DEPOSIY

INTEREST
CASH FOR
PGM FEE:.
PG4 PEE:
DEPOSIV

INNATE
RDOM/BOARD
VICTM COMP

INNATE
ROON/BEOARD
VICTH COMP

INNATE
RUON/BOARD
VICTH COMP

INMATE
ROOM/BDARD
VICTM CONP

INNATE
RODX/BOARD
VICTN CONP

INMATE
ROOM/BOARD
VICTN COMP

voIn

BALANCE

4,241.89
4,341.0%
4,430.43
4,512.09
4,204,08
4,193,588
4,308.17
4,420.38
4,510.16
4,160.89
4,213.22
4,305.72
4,307.72
4,129,089
4,127.22
4,230.41
&4,3560.97
4,440.22
4,082.69
4,181.1@
4,208.82
4,3681,34
4,040,332
4,038.40
4,138.18
4,212.06
4,270.79
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REPORT NO. 01

PACACCLY
00094861

TRAN
TYPE

c1
PR
pY
op
IN
cI
PR
PV
oP
c1
PR
v
op
IN
c1
PR
[4')
op
IN
cr
PR
PV
op
14
PR
Ay
o

THOMAS

DATE

05730/03
05/20/02
05730/03
06/30/03
05/27/03
05/16/03
08/168/03
05/16/03
OB/18/03
05/01/03
05/01/03
05/01/03
05/01/03
04/21/03
04718703
04/16/03
04/16/03
04/10/03
04/16/03
04/01/03
04/01/02
04/01/03
04/01/03
03/14/03
Q3/14/03
03/14/03
03/14/03

JOHN

HOURS

73.00
0.00

77,80

82.00
0.00

£88.00
0.00

70.28

73.28

TORRENCE
RATEe GROSS
8.26 383.28
0.00 0.00
5.28 409.87
8.25 430.80
0.00 0.00
§.25 482.00
0.00 0.00
8.26 308.81
8.28 20¢.83

3

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

PRIVATE SECTOR ACCOUNT TRANSACTIONS
* RATE IS CALCULATED AVERAQE RATE ~ OVERTIME, BACKPAY

OR OVER’AYNENI'S MAY CAUSE RATE TO VARY FROM ACTUAL

NET

310.57
0.00

327.43

344.18
0,00

308.31
0.00

300.28

311.83

RERQSET

310.87
1.82

327.43

344.18
.78

386.31
1.78

300,23

311.82

0171

HOURLY RATE
WITHDRAW DESCRIPTION
08.78  CASH FOR INMATE
95.81 PeN FEE: ROOM/BOARD
76.65 PGN PEE: VICTK CONP
DEROSIT
INTEREST
103,05 CASH POR INMATE
101.72  PGM PEE: ROUN/BOARD
81.37 PGM FEE: VICTN CONP
DEPOSIT
107.97  CASH FOR INMATE
107.63  PGN FEE: RODM/BOARD
BO,10 PGM FEE: VICTM CONP
oLPOSIT
INTEREST
112.21  CASH FOR INMATE
145,50 PGM FEE: RDOM/BOARD
92,40  POM FEE: VICTM COMP
DEPOSIT
" INTEREST
B7.46  CASH FOR INMATE
92.20 PGM FEE: ROOM/BOARD
73.78  POM FEE: VICTM COMP
DEPOSIT
100.02 CASH FOR INMATE
86,14 PGM FEE: ROOM/BOARD
76.81 PGM FERE: VICTM COMP

OEPOSIT

q’

10/27/%1 PAGE

VoI

BALANCE

4,004,903
4,108.71
4,200.82
4,277,437
9.986.80
3,804.77
4,088 42
4,170. 14
4,361,561
3,824.08
4,031.45
4,136,008
4,235. 18
2,881.03
3,879.27
3,901,489
4,100,998
4,109.38
3,832.07
3,831.31
3,020.78
4,020,808
4,084.71
3,704,43
3,804.48
3,890.89
4,087,850

47
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REPORT MD, OF
pm;‘ THOMAS
;VR:: DATE
CI  02/28/03
PR 02/28/03
PV 02/28/03
DP  02/28/03
IN 02/2¢/03
cr 02/14/03
PR  02/14/03
PY 02/14/03
DP  ©2/14/03
Cr  01/3t/02
PR 01/31/03
PV 01/31/03
P Q1/31/03
IN  Q1/27/03
cx  ot/i8/03
PR 01/18/01
PV 01/18/03
0P  01/18/03
- CI  01/02/03
PR 01/02/03
PV 01/02/03
OP  01/01/03
IN  12/27/02
Cr  12/18/02
PR 12/10/02
PV 12/18/02
OP  12/18/02

JOHN TORRENCE
HOURS  RATEe GROSS
73.80 8.28 388.87
0.00 0.00 0.00
72.28 8.28 379.3% .
80,50 9.28 /22.62
Q.¢Q Q.00 Q.00 .
28.00 8.28 136.850
83.5Q 5.25- 438.37
0.00 0.Q0 Q.00
74,78 6.65 422.96

' SOUTH CARDLINA DEPARTWENT OF CORRECTIONS

PRIVAYE SECTOR ACCOUNT TRANSACTIONS

NET

31.2.44
0.00

307.76

I38.92
0.00

120.14

339.68

0.00

338.57

DEPOSIT

3%2.448
1.88

307.78

338.82

1.93°

120. 14

340.68

1.89

338.87

0172

® RATE I5 CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

10/27/11 PAGE

OR OVERPAYMENTS MAY CAUSE RATE TO VARY FRON ACTUAL

HOURLY RATE.
WITHDRAN BESCRIPTION
100.21 CASH FOR INMATE
P6.47 PGN FEE: ROOM/ROARD
77.17  PEM FEE: VICTM COWP
DEPOSIY
INTEREST )
88.14 CASH FOR INMATE
94,83 PGN FEE: RODM/BOARD
75.88 PGN FEE: VICTM CONP
OEPDSIY
108.18  CASH FOR INMATE
105.68 PGM FEE: ROOM/BDARD
84.92 PGM FEE: VICTH COMP
DEPOSIT
- INTEREST
45.08 CASH FOR INMATE
34.13  PGM FEE: AOON/BOARD
27.30 PGM FEE: VICTM COMP
DEPOSIT
103.58 CASH FOR INNATE
109,50  PGM FEE: ROQM/BOARD
87.67 RGN FEE: VICTM CONP
DEPOSIT
INTEREST
108.16  TASH FOR INMATE
105.64 PGR FEE: ROOM/BOARD
84.51 PGM FER: VICTM CONP
DEPOSIT

Yo1D

BALANCE

3,765.87
3,esa.18
3,082,685
4,020.82
3,717.38
2,715.40
3,813.54
3,8%08.37
3,888.23
3,677.47
3,783.686
3,880,31

a,973.8a

3,038.21
2.633.08
3,678.74
3.712.87
3,760.17
3,620,03
3,728.01
3,838.20
9,626.87
3,670,189
2,574.30
3,660.48
3,768.10
3.870.01

48
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REPORY NO. O1

Poossent Tmas
<

TRAN .

TYPE  DATE

N 12/08/02
€1 11/27/02
PR 11/27/02
v 11/27/02
P 11/27/02
€X  11/15/02
PR 11/18/02
PV 11/15/02
O 11/16/02
€ 11/01/02
PR 11/01/02
W 11701/02
BF  11/01/02
™ t0/z8/02
™M 10/2R/02
or  10/18/02
PR 107t8/02
PV 10/16/02
oP  10/16/02
¢ 10/01/02
PR 0/01/02
PV 10/01/02
or  10/01/02
IN  08/28/02
€I 09/18/02
PR 09/18/02
PV ©D/10/02

«OMN

HOURS

0.00

73.00

85.80

60.60
0.00
0.00

88.76

83,60
0.00

TORRENCE

RATES  GROSS
0.00 0.00
5.25  383.26
5.2  448.87
8,26  422.62
0.00 Q.00
0.00 0.00
6.98  477.08
5.356 447,84
0.00 0.00

S50UTH CARDLINA DEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET -

0.00

310.867

357,97

" 338,81
G.00
0.00

376.01

368.14
0.00

DEPOSIY

1.88

310,87

357.07

338.81
0.87
0.92

376.0¢

356. 14
1.68

0173

" RATE IS CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

10/27/11 PAGE

OR OVERPAYNENTS MAY CAUSE RATE TD VARY FROM ACTUAL

HOURLY RATE.
WITHDRAW DESCRIPTION
INTEREST
“B9.78  CASM FOR INMATE
BE.8%  FOM FEE: ROOM/EOARD
78.88 PGM FEE: VICTM COMP
CEPOSIT
410.19 CASH FOR INMATE
112.22 PGM FEE: RODM/BOARD
69.77 FGM_FEE: YICTM CONP
DEPOSIT
108.17 CASH FOR INMATE
105.66 PCM FEE: RDOM/DOARD
88.852 PGH FEE: VICTM CONP
DEPOSIT :
INTEREST
INTEREST
114.82 CASH FOR INNATE
118,27 PGK FEE: ROOM/EOARD
B5.4%  POM FEE: VICTM CONP
QEPOSIY
109.89 CASH FOR INHATE
111.89 PGM FEE: ROOM/BOARD
80,51 POM FEE: VICTM CONP
OEPOSIT
INTEREST
100.21 CASH FOR INHATE
§6.47 PGM PEE: ROOM/BOARD
77.47 VICTM CONP

PaM FEE:

voIn

BALANCE

3,832,04
3,530.08
5,820.83
3,728.84
3,802.20
3,481.72
3,601,061
3,714.13
3,803.90
3,448.82

- 3,653.00

3,808,068
3,743.18
3,404,857
3,402.70
3,402.78
3.617.30
3,835.57
2,7at.m8

- 3,388.07

3,485.08
9,578. 08
3,a8686. 46
3,310.22
3,308.82
3,468.84
2,605.31

406
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REPORT ND. 0% S0UTH CAROLINA DEPAR“IE&T OF CORRECTIONS ) 10727711 PARE 80
Pm;l THOMAS JOHN TORRENCE PRIVAVE SECTOR ACCOUNT Twmgmlug CALCULATED AVERAOGE RATE ~ OVERTIME, BACKPAY
. Or OVERPAYHENTS MAY CAUSE RATE TO VARY FROM ACTUAL
. HOURLY RATE.,
TYPE  DATE  HOURS  RATEs GROSS NET DEPOSIT VITHDRAW DESCRIPTION VOID  BALANCE
op 09/18/03 73.60 5..28 286.87 312.44 312.44 : OEPOSIT 3,682.48
[ 4 08/30/02 134.18 CASH FOR INMATE 3.270.04
PR  08/20/02 , 161.24 PGM FEE: ROOM/BDARD 2,404,720
#V  @68/30/02 120.69 PGM FEE: VICTM COMP 2,656.48
OF ©08/30/02 {05.00  5.7@ 804.96 468, 89 48.89 DEPOSIT © 3,878,43
IX 0B/28/02 D.00 0,00 0.00 0.00 1.43 INTEREST 3,209.68
1  oB/18/02 : 143,02 CASH FOR INMATE : 3,208, 1%
PR 0B/18/02 _ 147.47 PGM FEE: ROON/BOARD 2,321.63
PV  ©B/1B/02 93.87 PGM FEE: VICTK CONP 3,438.00
OP  08/18/02 ©9.50  5.25 489.87 a74.85 371.88 GEPOSIT 3,632.07
IN - 08/02/02 0.00 0.00 0.00 0.00 1,48 INTEREST 3,181.12
C1  08/01/02 _ BG5.48 CASH FOR INHATE 3,165.84
PR 08/01/02 ‘ 88.25 PGM FEE: ROOM/EDARD ' 2,255.13
PV 0B/01/02 71.40 POM FEE: VICTH CONP 3,344,385
BP  08/01/02 €8.00  5.25 357.00 - 291.84 281.84 DEPOSIT . 3,415.78
CI  ©7/18/02 140.18  CASM FOR INMATE 2,123.84
PR Q7/18/02 . 112.22 POQM FEE: ROOR/BOARD 3,224.93
PV 07/18/02 89.77 PGN FEE: VICTM CONP 3,348,356
DP  07/18/02 84.80  5.39 448.86 357.07 357.07 DEPOSIT 3,436.12
CX  07/01/02 ‘ 100.23 CASH FOR INMATE ' 3,070.06
PR ©7/01/02 08.47 PaGM FEE: ROOM/BOARD 3,170.28
BV 07/01/02 ' , 77.17  PGM FEE: VICTM CONP 2,278.76
DF  ©7/01/02 73.80  E.36 385,87 312.48 212.40 DEPDSIT ‘ 2,952,092
IN  08/27/02 0,00 0,00 0.00 0.00 2,01 - INTEREST - . 3,040.48
CI  06/14/02 8.93  CASH FOR INMATE  3,038.49
PR 08/14702 , ' 94.50 PO FEE: ROOM/EQARD 3,137.38
PV 06/14/02 75.80 PG FEE: VICTM CONP 3,231,868

0174
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“309 10 1,daQ 'D'S ‘A SIUBMI0 )

9g afied

S

REFORT NO. O

PACACCLT
Q00N4BS1

TRAN
TYPE

op
I
IN
cI
PR
PV
oP
cx
PR
PV
op
Cx

PR .

PY
op
ct
PR
PV
op
IN
cx
PR
4
ap
cI
PR
(44

THOMAS

DATE

08/14/02
08/10/02
©8/09/02
06/31/02
o8/31/702
08/31/02
05/31/02
05/18/02
05/18/03
06/16/02
05/16/02
05/01/02
05/01/02
Qu/01/02
05/01/02
04718702
04/1B/02
04/18/02
04/18/02
04/08/02
04/03/02
04/01/02
04701702
04/01/02
03/15/02
03/15/02
03/18/02

JOHN

MIURS

72.00
0.00
0.00

80.00

82.00

98,36

76.60
0.00

80.76

YORRENCE
RATE® QROSS
B.26 378.00
0.00 .00
0.00 0.00
B.26 420.00
E.25 430.50
B.55 528.22
5.28 401.82
0.00 0.00
6.30 435.03

3

50UTH CARULINA DEPARTMENT OF CORRECTIONS
RANSACTIONS

PRLVATE SECTOR ACCOUNT T

NE¥

306,83
©.00
0.00

338.77

344.16

412.00

323,68
0.00

347.38

DEPOSIT

308.83
1.20
1.90

338.77

344,15

412.90

323.68
1.45

347.38

0175

= RATE IS5 CALCULATED AVERAGE RATVE - OVERTIME, BACKPAY

10/27/ 11 PAQE

OR OVERPAYMENTS MAY CAUSE RATE TO VARY FRUR ACTUAL

HOURLY RATE.

WITHDRAW DE
DEPOSIT

INTRREST

INVEREST

10M.77  CASH FOR
105.00 PGM FEE:
84.00 PGM PEE:
DEPOSIT

107.37  CASH FOR
107.63  PGM FEE:
86.10 PGM FEE:
DEPOSIT

122.38  CASH FOR
132,08 PGM FEE:
105.684 PGM PEE:
DEPOSIT

102.78  CASH FOR
100.41  PGM FEE:
80.92  PGM FEE:
DEPOSIT

INTEREST

108.07  CASH FOR
100,77  PGN FEE:
87.01  PGM FEE:
DEPOSET

99.78  CASH FOR
95.81 PGM FEE:
76.05 . PaM FEE:

SCRIPTIDN

INMATE
ROOM/BOARD
YICTN Conp

INRATE
ROGCM/BOARD
VICTM CoNP

INMATE
ROOM/B80ARD
YICTH COMP

INMATE
ROON/BOARD
VICTM CONP

INMATE
ROOM/BDARD
VICTN CoMp

INNATE
ROUM/BOARD
VICTM CONP

vo10

BALANCE

3,307.45
3,000.65
2,86B.45
2,887.85%
3,103,332
3,208.32
3,202.32

'2,956.65

3.062.02
3,170.55
3,258.65
2,812,680
3,034.8A
8,160,084
3,272.58
2,869.68
2,082.47
3,082.88
3,143.20
2,818,562
2,818.07
2,928. 14
2,038,901
3,121.92
2,774.88
2,074.38
2,6870.18

81



VO pojeiragqy

dy-e¥100-¥0-rv-2 L # 13420Q
rog jo 3,dag “9°'s "A 93UBIO L

25 @bed

REPORT ND. OY
PACACCLT
OCUB4BH1 THONAS

TRAN

TYPE DATE
DP  03/15/02
cr  03/01/02
PR ' 03/01/02
eV 03/01/02
OP  03/01/02
IN  02/28/02
Cf  02/15/02
PR 02/15/02
PY 02/18/02
0P 02/16/02
€I  02/01/02
PR 02/01/02
PV 02/01/02
oP  oz/01/02

"IN 01/31/02
¢r o1/18/02
PR 01/16/02
PV  01/18/02
OF  ©01/18/02
IN  01/14/02
c1  01/02/02
PR 01/02/02
PV 01/02/02
DP  0%/01/02
IN  12/17/01
CI  12/14/01
PR 12/14/01

JOHN TORRENCE
HOURS  RATEw GROSS
73.00  85.25 983.28
73.00 B8.28 383.28
9.00 0,00 0.00
77,60  5.26 an9.87
07.50  B.28 384,37
0.00 0.00 ©0.00
45.00  B.2B 241.60
0.00 0.00 0.00
138.00 8.33 §80.72
0.00 0.00 0.060

SOUTH CAROLINA OEPARTHENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NEY

310.68

310.88
9.00

327.44

289.809
.00

202,71
0.00

840.82
0.00

DEPOSIT

310.68

310.68

1.63

327.44

280 .89
3.40

202,71
B6.49

848,82
E.€4

0176

« RATE IS CALOULATED AVERAGE RATE - ODVERTIME, BACKPAY

10/27/11 PAGE

OR OVERPAYNENTS MAY CAUSE RATE TO VARY FRON ACTUAL

HOURLY RATE.
WITHDRAV DESCRIPTION
DEPOSIT
80.77 CASH FOR INMATE
96.81 PGM FEE: RUUM/BOARD
76.88 PG FEE: VICTM COMP
EPOSIT
JNTEREST
103.66 CASH FOR INMATE
101.72  PGM FEE: ROUN/BOARD
81.37 PGN FEE: VICTM CONP
DEPOSIT
84.89  CASH FOR INMATE
88.60 PGM FEE: ROOM/BOARD
70.87 PG FEE: VICTM COMP
CEPOSIT
INTEREST
a8n. a8 CASH FOR INMATE
0.38 . PGM FEE: ROOM/BOARD
45.30 FGM FEE: VICTM CONP
DEPOSIT
INTEREST
173.43  CASH FOR INMATE
215.18  PGM PEE: ROOM/BOARD
172,14 FaM FEE: VICTM COMP
DEPOSIT
INVEREST
98.49 CASH FOR INMATE
119.83 FaoM FEE: ROON/DBOARD

vozo

BALANCE

3,040,819
2,738.22
2,896.00
2,831.81
3,000.48
2,807.80
2,888,327
2,700.03
2,801,885
2,B883.03
2,B855,68
1,750.57
2,839,190
4,010.03
2,6820.14
2.818.74
2,888.82
2,747.00
2,708,390
2,502.56
2,587.10
2,760.83
2,078.71
3,147.86
2,601.03
2,495.398
2,804.88



YO pajelauqay

dV-€PHA0-PO-FIV-2 | # 19%90Q
1109 j0 3,d8@ 'S ‘A 9uaLo]

g5 abey

REPDRT %D. 01

-
m DATE
PY 12714701
PP 12/14/01
c1  11/30/01
PR 11/30/0¢
PY  11/30/01
oP  11/20/01
cr 11718701
PR 11718701
PV 11/18/0%
oF  11/18/01
cI  11/01/01
PR 19/07/01
PV $1/01/01
DP 11/01/01
IN | 10/21/01
CI  10/16/0%
PR  10/18/01
PV 10/18/01
OP  10/18/01
IN 10702701
CI  10/01/01
AR 10701701
PY  10/D1/01
DP 10701701
CI  09/18/01
PR 09/14/01
AV 00/14/0t

JOKRN

HOURS

80.50

92.26

$83.00

80,50
0.00

87.25
9.00

84.76

TORRENTE
RATE® GROSS
5.71 459.20
5.68 823.61
5.25 488.25
§.25 aa2.02
0.00 0.00
6.50 634.78
0.00 0.00
5.25 33R.93

SQUTH CARDLINA DEPARTHMENT OF CORRECYIONS

PRIVATE SECTOR ACCOUNT TRANSACTIONS .
s RATE IS CALCULATED AVERAGE RAYE ~ OVERTINE, BACKPAY
OR UVERPAYMENTS NAY CAUSE RATE TO VARY FROM ACTUAL

NET

352.11

307.38

372.48

220.3¢
0.00

405.22
0.00

287.37

DEPOSIT

362. 11

387.35

' 372.48

226.31
6.685

405.22
7.22

267.37

0177

HOURLY RATE.
WITHORAW DESCRIPTION
91.88 PGM FEE: VICTM CONP
DEFOSIT
108.37 CASH FOR INMATE
130.80 PGN FEE: ROUM/BOARD
" 104.72 PGN FEE: VICTM CONP
DEFOSIT
103.99  CAIH POR IRMATE
$22.08  PGM FEE: ROON/BOARD
§7.65 PGN FEE: VICTM CONP
DEFOSIT
93.87 CASH FOR INMATE
108.€8  PGN FEE: ROON/BOARD
84.62 PGM FEE: VICTM COMP
OEPUSXT
INTEREST
111.0B  CASH FOR INMATE
123.70 PGM FEE: ROOM/BOARD
08.96  PGM FEE: VICTM CUNP
DEPOSIT
INTEREST
80.41 CASH FOR INMATE
84.68 PGN FEE: ROOM/BDARD
67.89 PGR FEE: VICTH COMP
DEPOSIT
88.17 CASH FOR INMATE
67.37 PGM FEE: RODM/BOARD
53,84 VICTM CoMP

PGN FEE:

10/27/11 PAGE B3

voIo

BALANCE

2,708.71
2,801.67
2,449.48
2,558.82
2,680.73
2,784.45
2,387.10
2,501.04
2,6323. 10
2,720.75
2,348,27
2,442, 14
2,547.80
2,832.32
2,308.01
2,208,308
2,410. 44
2,548, 14
2,651.10
2,248, 88
2,238.88
2,918.07
2,406,05
2,472.08
2,204.67
2,272.84
2.340. 1
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REFORYT NO. 01

PACACCLY
00084851

TRAN
TYPE

wP
et
PR
PV
oP
IN
CE
PR
PV
P
N
cx
FR
PY
op
cr
PR
PV
op

or

PR
PV
oP
IN
c1
PR
PV

THOMAS

DATE

09/14/01
08/31/01
08/31/01
08/31/01
08731701
08/28/01
08/16/01
08/18/01
08/18/01
0B/18/01
08/08/01
08/01/01
08/01/01
08/01/0%
08/01/01
07/18/01
07/16/01
07/18/01
Q7/16/01
Q7/02/01

07702701

07/02/01
Q7/01/01
08/28/01
08/18/01
08/16/01
0a/18/01

JOHN

HOURS

51.26

89.00
0.00

89.00
©.00

38.60

73.78

73.00
0.00

YORRERCE
RATEe GROSS
5.26 268,00
6.28 262.26
0.00 0.00
5.28 447.35
0.00 0.00
5.28 133.47
E.26 387.18
8.26 383.29
0.00 0.00

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

418.18

283.29
0.00

387.70
0.00

116,86

301.09

268.27
0.00

* RATE IS CALCULATED AVERAGE RATE ~ DVERTIME, BACKPAY

10/27/19 PAGE

OR OVERPAYNENTS MAY CAUSE RATE TO VARY FRON ACTUAL
'HOURLY RATE.

DEPOSIT WITHORAW

216. 18
854.05
80.68
72.48
209.20
7.10
100,71
118.81
\ 93.45
367.70
7.27
43.23
23.47
20.77
118.28 ’
85.13
96.80
77.44
301.00
87.48
5.81
76.88
208.27
7.18
81.16
. 101.38
at. 11

0178

BESCRIPTION

OEPOSIT

CASH FOR
PGHM PEE:
PG FEE:
DEPOSIT

INTEREST
CASH FOR
PGM FEE!
PGM FEE:
DEPOSIT

INTEREST
CasH FOR
PGM FEE:
PGM FEE:
DEPOSIT

CASH FOR
PGM FEE:
PG PEE:
DEFOSIT

CASH FOR
PGN PEE:
PGMN PEE:
DEPOSIT

INTEREST
CASH FOR
PGM FEE:
PGM PEE:

INMATE
RODM/80ARD
VICTM Comp

INAATE
ROOM/H0DARD

VICTH CONP

TNMATE
ROOM/BOARD
YICTR CONP

1NKATE
ROOM/BOARD
VICTM caup

INMATE
AOOM/BOARD
VICTR CONP

INMATE
ROOM/BOARD
VICTM CONP

VOID

BALANCE

2,393.082
2,177.78

. 2,281,814

2,352.37
2,424.82
2,141.53
2,134.43
2,235. 14
2,361,585
2,445.40
2,087.70
2,080.43
2,123.68
2.157.13
2,183.90
2,067.04
2,165.17
2.2681.97
2,310.44
2,028,932
2,115,820
2,211,861
2,208.28
1,888.68
1,882.863
2,073,807
2.176.38

64
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REPDRY ND. 01
" s
TRAN
TYPE DATE
OF. 00/38/01
c1  oa/o01/01
PR 08/01/01
PV 08701701
pr  06/01/01
IN  05/31/01
cx  o5/18/01
PR 05/18/01
PV 08/16/01
OF  OR/18/01
¢! 05/01/01
PR 05/01/01
PY  05/01/01
DP  0B/01/01
IN  04/27/01
cI  04/18/04
PR 04/18/0%
PV 04/18/0%
OF  04/18/01
€l  03/30/0t
PR 03/30/01
PV 03/30/01
Dr 03/30/01
IN 03/33/01
Cl ' 03/18/01
PR 03/18/01
PV 03/18/01

JOHN

HOURS

71.28

B4.50
Q.60

81.00

74.B0
0.00

a3.75

72,268
0.00

TORRENCE

RATE® GROSS
B8.28 405.58
B.37 484, 10
0.00 0.00
6.35 425.35
B.256 401.82
0.00 0.00
8.25 334.88
8.28 379,31
0.00 0.00

SUUTH CARDLINA DEPARTNENY OF CORRECTXUNS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

3M4.20

340.45
0.00

328.18

311.38

0.00

28).82

206,47
0.00

DEPOSXT

314.20

348.45
7.561

311.30
7.78

203.92

208.47
9,14

0179

% RAYE IS CALCULATED AVERAGE RATE - OVERTINE, BACKPAY

10/27/11 PAGE

OR DVERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL

HOURLY RATE.
WITHDRAW DESCRIPTIONR
QEPOSIT
52.08 CASH FDR INMATE
. 113.63  PGM FEE; ROCM/BOARD
DO.82 POM FEE: VICTM CONP
REPOSIT
INTEREST
4,27 CASH FOR INMATE
108.31 PGM FEE: RODM/BOARD
95.06  PGM FEE: VICTH COMP
DEPGSIT
90.50 CASH FOR INMATE
100.41 PGM FEE: ROUM/BOARD
80.32 PGN FEE: VICTM CONP
DEPOSIT )
INTEREST
78.88  CASH FOR INMAYE
$3.07 PGM PEE: ROOM/BOARD
60.84  PGN FEE: VICTM CONP
DEPOSIT
86.85 CASH FOR INMATE
04,83 PGM FEE: RODM/BOARD
75.80  PGM PEE: VICTM CONP
DEPOSIT
" INTEREST
70.65  CASH FOR TRNMATE
B3.67 PGM FEE: ROOM/BOARD
66.84 PGM PEE: VICTH COMP

vaib

BALARCE

2,268.47
1,002.27
2,040,989
2,184.40
2,245,321
1,800. 88

' 1,888.35

1,089.62
2,089,903
2,174.08
1,845.82
1,037.32
Z2,037.73
2,118.08
1,808.68
1.708._91
1.876.45
1,802,132
2.030.08
1.785.44
1,8592.29
1,967,192
2,022.98
1,727.6%
1,718.37
1,707.82
1.881.69
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REPORT ND. 01

PACACCLT
00084851

TRAN
TYPE

op
[+
PR
PV
op
IN
cl
PR
PV
op
™
cI
PR
av
op
I
PR
PV
op
cx
R
PV
DP
IN
N
ct
PR

THOMAS JOHN

DATE

63710701
03/at1/01
03701701,
03/01/01
03/01/01
02/21/01
02/718/01
02/16/01
02/16/01
02/16/01
02/14/01
02/01/01
02/01/01
02/01/01
02/01/01
01/18/01
01/18/01
01/18/01
01718/01
01702701
01702/01
01/01/0%
01/01/0%
12/21/00
12/27/00

12718700

12718/00

TORRENCE

HOURS  RATEs

83.78

77.60
0.00

8e.00

Q.00

72.50

38.80

73.00
0.00
0.00

8.28

§.28
0.00

6.26
0.00

5.26

6,26

§.256
0.00
0.00

GROSS

934,60

406.87
0.00

487.28
0.00

380.82

151,02

N
383.126

0.00

0.00

D

SQOUTH CAROLINA UEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NEY

263,02

315.13
0.00

8B7.70

0.0

288.481

150. 6B

288.27
0.00
0.00

DEPQSIT

2a3.63

316.13
9.8

287.70
B_B1

206.41

169.66

288.27
8.70
8.14

0180

® RATE 15 CALCULATYED AVERAGE RATE ~ OVERTIME, BACKPAY

10/27/11 PAGE

OR OVERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL

HOURLY RATE.
WITHORAW DESCRIPYION
DEPOSIT
91.35 CASH FOR INMATE
" 101,72 PN FEE: ROOM/BOARD
£1.37 PON FEE: VICTM COMP
' DEPOSIT
INTEREST
100.71% CASH FOR IRMATE
198.8)  PCM FEE: ROOM/BDARD
83.45. PON FEE: Vlc*ﬂ COMP
DEPOSIT
INTEREST
87.07 CASH FOR INNATE
95.16  PQM FEZ; RODM/EQARD
76.12  PCM FEE; VICTH CONP
DEPOSIT
B4.18  CASH FOR INNATE
47.81  POM PEE: ROUN/BOARD
38.32 POM FEE: VICTM COMP
DEPOSIT ,
87.48  CASH FOR INWATE
85.81 PGM FEE: RODM/BOARD
76.85  PON FEE: VICTM CONP
DEPOSIT
INTEREST
INTEREST
97.05 CASH FOR INHATE
80.08 PCH PEE: RODM/BDARD

volb

BALANCE

1,8448.E9
1.684.80

1,776,328

1.877.87
1,850.24
1,844,219
1,635.23
$,73K .64
1,862,756
1.848.20
1,888.80
1,870.88
1,887.08
1,782.22
1.838,.34
1,549,883
1,680.08
1.0484.00
t,882.32
1.8522.77

1,610,259

1,708.08
1,182.71
1,484.44
1,476.74
1.467.80
1,544.65
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REPORT NO. 01

P ovoadaBs THOMAS
TRAN
TYPE  DATE

PY 12/18/00
op 12/18/00
€I 12/01/00
PR 12/01/00
BV 12/01/00
P 12/01/00
CI  11/16/00
. PR ~ 11/38/00
PV 11/18/0D
op 11718700
CI 11/01/00
PR 11/01/00
BV 11/01/700
+] 4 11/01/00
IN 10/24/00
IN 10/24/00
c1  10/16/00
PR 10/16/00
BV 10/16/00
DP  10/16/00
c1  09/28/00
PR 08/25/00
PV 00/20/00
Dp 09/28/00
€1 09/16/00
PR 08/ 18/00
PV 00/16/00

JOHN

HOURS

a1.00

72.60

ar.25

81.00
0.00
0.00

73.00

07.60

TORRENCE
RATEs  GROSS

6.25  920.28
5.26  380.62
5.26 AL8.08
G.25 426.26
0.00 0.00
0.00 0.00

>
5.26  383.25
§.28 384.37

SOUTH CARDLINA DEPARTMENY OF CORRECTIONS

PRIVATE BECTOR ACCOUNT TRANSACYIONS
* RATE IS CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

OR DVERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL

NET

263,18

2068.41

381.24

328.109
0.00
0.00

2608.27

277.67

OEPOSIT

283. 10

2p8.41

361.24

928.16
8.00
7.02

20B.27 -

277.47

0181

HOURLY RATE.
WITHDRAW OESCRIPTION

84.08 PGM FEE: VICTM COMP
DEPOSXY

B87.07 CASH FOR INMAYE

86.18 PGM FEE: ROOM/BDARD

76.12 PGM FEE: VICTN COMP
OEROSIT

99.30 CASH FOR INMATE

114,62 FPGM FEE: ROUM/E80ARD

89.681 PGN FEE: VICTM COMP
DEPOSIT .

94.27 . CASH FOR INMATE

109.31  FGM FEE: ROUM/BOARD

&B.08 PGM rEe: VICTM CONP
DEPORIT »
INTEREST
INTEREST

B7.48 CASH POR INRATE

86.8% POM FEE: RODM/BDARD

76.88 PGM FEE: VICTM COMP
DEPOSIT

82.77 CASH FOR INMATE

8€8.68 PGM FEE: RUOM/BOARD

70.87 PGM PEE: VICTM CONP
DEPOSIT

116.82 CASH FOR INMATE

162.71 PGM FEE: ROOM/BOARD

114,97 PGM FEE: VICTM CONP

8

10/27/1% PAGE

voI0

BALANCE

1,824.71
1,888,786
1.43B.57
1,B22.84
1.817.80
1,603,852
1,397.51
1,498.81
1,611.93
1,702.94
1,351,70
1,448.87
1,662.28.
1,037.23
1,308, 47
1,301.17
1,204, 18
1,381,683
1,477.44
1,554.09
1,265.02
1,338.60
1,427.18
1.409.06
1,220.38
1,337.00
1,470.71

87
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REFORT ND. O1

PACACCLT

o00BANNY  THOMAS
TRAN
TYPE  DATE
OF  GP/15/00
€1 08/01/00
PR 08/01/00
PV 0B/01/00
0P 08/01/00
IN 08/31/00
cr  o0s/18/00
PR ©0B/18/00
PV ©B/18/00
0P 08/16/00
CI 08701700
PR 08/01/00
PV 08/01/00
op  a8/01/00
IN  07/28/00
CX  ©7/18/00
PR 07/18/00
BV 07/14/00
oP  07/18/00
CI1  05/30/00
PR 06/30/00
PV  08/30/00
oF  07/01/00
IN  08/27/00
€X  058/16/00
AR 08/18/00
PY  08/16/00

JOHN

HOLRS

RR.7S

88.00
0.00

80.78

65.00

0.00

80.75

79.00
0.00

TORRENCE

RATE® GROSS
5.72 570.84
5.28 462.00
0.00 0.00
5.26 423,03
5.25 341,25
0.00 0.00
5.53 501.98
B.28°  425.23
Q.00

.00

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
RANSAGTIONS

PRIVATE SECTOR ACCOUNT ¥

NET

430.58

354.01
0.00

327.24

268.30
0.00

382.14

328. 15
0.00

DEPOSIT

430.58

354.0¢
7.28

327.2¢

288.30
.83

— 382.14

328.18
3.7

0182

» RATE 15 CALCULATED AVERAGE RATE ~ OVERVIME, BACKPAY

10/27/11 PAGE

OR OVERPAYMENTS MAY CAUSE RATE TO VARY FRON AGTUAL

HOURLY RATE.
WITHDRAW DESCRIPTION
DEPUSIT
8D.61 CASH FOR INMATE
115,50 PGM FEE: ROOM/BOARD
92.40 PGM FEE: VICTM COMP
DEPOSLT
INTERESY
54,00 CASH FOR INMATE
_105.98  PGM FEE: RODM/BDARD
B4.79 PN FEE: VICTWM COnP
DEPOSIT
80.9% - GASH FOR INMATE
86.31 PGM FEE: RODM/RQARD
6A.25 PGM FEE: VICTM CONP
DEPOSIT
INTEREST _
108.04 CASH FOR INMATE
126,50 PGM FEE: RODM/BOARD
100,40 PG FEE: VICTM COMP
UEROSIT
54,27 CASH FOR INMATE
106. 21 PCM FEE: ROON/BOARD
86.08 PGM FEE: VICTM COMP
DEPOSET
INTCRESY
84.27 CASH FOR INMAYE
108,21  PGM FEE: ROOW/BOARD
85.05 PGN FEE: VICTH CONP

voin

BALANCE

1,503.88
1,1@3.30
1,383,214
1,378.71
1,471.11
1,117.10
1,108.85
1,203.93
1,308.81
1,304.70
1,087.48
1,148.07
1,3233.38
1,3201.83
1,033.33
1,027.50
{,133.5¢8
1,286.04
1,96D.44

977.30
1,071,657
1,177.88
1,262.93

934.78

831.07
1.026.38
1,131.06



VOUY paiBIAIqqy

dv-E¥La0-#Q-IrTv-2+ # 18%430Q
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¥ abed

REPORT ND. O1
PACACCLT
00094861 THOMAS
TRAN
TVPE  DATE
OP  08/18/00
IN  08/02/00
cX  08/01/00
PR ©8/01/G0
PV  08/01/00
oP  Qu/01/00
Tl 05/18/00
PR 05/16/00
PV  05/15/00
bP  05/18/00
CI  05/01/00
PR 05/01/00
PV  0B/01/00
PP 05/01/00
IN 04724700
cr  04s18/00
PR 04/14/00
PV 04/14/00
0P Q4/14/00
£ ©3/21/00
PR 03/31/00
PV 03/31/00
‘DP 03/31/00
IN  03/20/00
CI  03/18/00
PR 03/16/00
PV 03/18/00

S

JOHN

HOURS

81,00
0.0C

981.78

78.60

102,00
0.00

78.76

87.25
0.00

YURRENGCE
RATE» GROSS
9.39 415,28
0.00 0.00
8.26 420.18
§.25 #401.82
5.82 E83.14
0.00 0.00
8.28 413.43
5.268 468.71
0.00 0.00

-

SOUTH CAROLINA DEPARTMENT OF CORRECTIUNS
PRIVATE SECTOR ACCGUNT YRANSACTIONS

NET

328.16
0.00

330.92

311,38

448.27
0.00

319.82

a81.70
0.00

DEFPDSIT

928.16
3.81

330.82

311.38

449.27
3.80

919.82

J381.70
2.48

0183

.® RATE IS CALCULATED AVERAGE RATE - OVERTIME, DACKPAY

10/27/11 PAGE

OR QVERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL

MDURLY RATE.
WITHORAM DESCRIPTION
DEPOSIT
INTEREST
94.88 CASH FOR INMATE
107.30 PGN FEE: RODM/BOARD
86.84 PGM FEE: VICTM CONP
OEPOSXT
90.48  CASH FOR INMATE
100.41 FGX FEE: RODM/BOARD
80.32 PGM FEE: VICTM COMP
DEPOSIT
.120.04 CASH FOR INMATE
148,20 PG FEE: ROOM/BDARD
118.@3 PGW FEE: VICTM CONP
. DEPQSIT
INTEREST
82.43 CASH FOR INMATE
103.38 ° PGM FEE: ROOM/BDARD
842.69 PGM FEE: VICTM COWP
DEPOSIT
89.41 CASH FOR INMATE
114,88  FGM FRE: ROOM/BDARD
91.74 PGN FEE: VICTM COWP
DEPOSIT
INTEREST
86.76 CASM FOR INMATE
£3.18  PGN PEE: ROOM/BOARD
74,88 OGN FEE: VICTM Cowp

voID

BALANCE

1,218.70
098.84
084.93
870.78

1,087.08

1,172.83
842.01
832.50

1,032.91

1,113.23
801.89
821,80

1,070.18

1,188.81
742.B4
738.74
831.17
834.53

1,017.22
687.40
70681
011.49

1,003.22
651.53
B4B.09
733.86
327.04



dV-£¥100-$0-rIV-21 #13%30Q
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g9 abed

REPGRT ND. Of
Foo0RaEs1 THOMAS
TRAN
TYPE  DATE
OF 03716700
[ 03/01/00
PR 03/01/00
PV 03/01/00
DR 03701700
IN  02/28/00
T 02/18/00
PR 02/16/00
PV 02/18/00
DP  02/18/00
IN  02/07/00
c1  02/01/00
PR 02/01/00
PV 02701700
[+1.4 02/01/00
IN  02/01/00
N 01/22/00
Cl  D1/14/00
PR 01714700
PV 01/14/00
op 01/14/00
€I . 01/04/00
PR 01/04/00
PV 01/04/00
DF  01/01/00
iN 12/30/88
IN  12/29/08

JDHN TORRENCE
HOURS  RATEe GROSS
.00 B.28 372.78
87.76 .25 38E.88
0.00 0.00 0.00
64.80 .28 268.12
0.00 0.00 0.00
74.00  &.26 288.50
0.00 ©0.00 0.00
0.00  ©.00 0.00
48.38 8.74 ara.an
102.76  B.57 871.18
0.00 0,00 0.00
0.00  0.00 0.00

SOUTH CAROLINA DEPARTNENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

280.78

478.61
© 0.00

220.50
0.00

202.02
0.00
0.00

421.838

431.51
0.00
0.00

DEPOSIT

280.78

278.981
2.88

202.02
0.4R-
0.48

221.84

a31.81°
2.3
1.73

0184

IS CALCULATED AVERAGE RATE - OVERTINE, BACKPAY

50727711 PAGE

OR OVERPAYMENTS MAY CAUSE RATE TO VARY FROM ACTUAL

" RAYE
HOURLY RATE.
WITHDRAW OESCRIPTION
OEROSIT
62.08 CAEH POR INMATE
88.02 PGM FEE: ROOM/RDARD
71.14  POM PEE: VICTH CONP
DEPOSIT
INTEREST
71.14  CASH FOR INMATE
71.53  PGM FEE: ROUM/BOARD
67,22 PGM FEE: VICTM CONP
OEPOSIY
INTEREST
88.34 CASH FOR INMATE
87.13  PGN PEE: ROOM/BOARD
77.70 PGN FEE: VICTM CONP
' DEPOSIT
INTEREST
. INTEREST
89,88 CASH FOR INMATE
§9.22 PGN FEE: ROOM/BOARD
E5.28 PCM FEE: VICTN COMP
DEPUSXY
118.80 CASH FOR INMATE
143.05 PGN FEE: ROGM/BOARD
114.44  PGN FEE: VICTH COMP
DEPOSIY
INTEREST
INTCREST

voIp

BALANCE

801.68
B810.81
a83.79
782.71
BEG.HE
575.24
572.38
643.80
715.03
772.26
543.7%
861,18
620.63
728.86
804.38
502.34
B02.82
§02.34
871.89
adt. 11
608,49
474.65
801.45
734.50
848,84
417.43
416.20

[: 4}
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REPORT ND. 01

PACACCLY
03084081

TRAN
TYPE

€1
PR
pv
DR
oK
PR
(44
op
ct
PR
PV
op
N
cr
PR
PV
op
ex
PR
144
op
1
PR
ey
oP
oF
™

THOMAS

QATE

12/18/00
12/18/08
12/16/80
12/16/88
12/01/89
12/01/88
12/01/08
12/01/09
11/468/88
11/16/80
11716798
11/38/00
11/16/08
11/01/80
11/01/89
11/01/09
11/01/88
10/16/99
10/15/99
10/16/98
10/15/99

10/01/99

10/01/8D
10701758
10/01/38
©09/24/98
00/21/98

JOHN TORRENCE
HOURS  RATEs GROSS
88.00 .80 450.36
83.75  5.48 £09.87
£9.650  8.43 648.67

0.00 0.00 0.00
€9.75  5.25 350.43
104,00 H.87 B8d. 22
€2.00 .26 357.00

0.00 0.00 0,00

J

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

PRIVATE SECTOR ACCOUNT TRANSACTIONS ’
’ : » RATE I3 CALCULATED AVERAGE RAYE - OVERTIME, BACXPAY

UR DVERPAYMENTS NAY CAUSE RATE TO VARY FRON ACTUAL

NET

362.18

387.68

414,92
0.00

274.80

443.51

178.59

Q.00

DEPDSIT

362, 18

387.88

414,02

9.44

274.66

443.E1

270.56

12.27

0185

HOURLY
WITHDRAW

89,50
114,984
81.87

107.26
127.47
101.87
113.21
137.14
108,71

82,12
87.061
70.08

N

110.44

147,31

117.84

83.21
88.25

7%.40

1,884,656

RATE.

DESCRIPTION

CASH FOR
PGR PEE:
PaM FEE:
DEPOSIT

CASH FOR
PGM PEE:
PGM PEE:
DEPOSIT

CASH FOR
PGM FEE:
PGM FEE:
DEFOSIT

INTEREST
CASH FOR
FGM FEE:
POM FEE:
DEPOSIT .
CASH FOR
FGM FEE:
PGM PEE:
DEROSIT

CASH FOR
FGM FEE:
FGM FEE:
DERQSIT

INMATE
RODM/BOARD
ViCTR COmP

INMATE
RODM/BOARD
VICTM CONP

INMATE
ROUM/BOARD
VICTW COMP

INMATE
ROUM/BDARD
VICTM CoMp

INMATE
RUUM/BOARD
VICTH COMP

INMATE
ROOM/BOARD
VICYN COMP

COURT ORDER: FERS

INTVEREST

10/27/11 PAGE

voio

BALANCE

413,47
5812.97
627.81
71p.63
367.83
474.78
002.25
708.22
316,54
429,78
566, BB
678.60
209,00
252,24
324,36 -
321.87
402.08
217.20

- 338.04
483.05
801.76
188.28
241,49
330,74
402.14
122,68

2,907.23
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19 abed

)

REPORT NO. 01
PACACCLY
Q00P30D1 THOMAS
TRAN
TYPE  DATE
cr . o9/18/08
M o9/1a/00
[ 47 09/18/89
or  09/18/00
CI  08/01/88
PR 09/01/08
PV 09/01/99
oP  08/01/89
IN 08/19/60
c1  c8/18/00
PR  08/18/89
PV 08/16/90
pp  o08/16/89
[ 4 Q7/39/69
PR 07/30/8B
BV a7/30/88
[+]:4 07/30/88
1IN 07/20/00
tl  o?/18/80
PR 07/16/08
PV 0?7/16/88
oP  07/18/08
cr  07/01/00
PR 07/01/89
PV 0Q7/01/08
DP Q07/01/68
IN  08/38/00

JOHN TORRENCE
HOURS  RATE=* GROSS

112.00 B.a¢ 831.88
88.28 5.34 11,17
0.00 0.00 0.00
21.00 E.80 827.6G)
87.00 B.87 640.68
- 0.00 0.00 0.00
89.28 5.62 6547.81
81.28 %.28 428.50

0.00 0.00 0.00

SOUTH CAROLINA DEPARTHENT OF CORRECTIONS

PRIVATE SECTOR. ACCOUNT TRANSACTIONS
* RATE IS CALCU

NET

473.852

300.485
0.00

400, 19

4909.38
'0.00

414.46

328.00
0.00

DEPOSIT

473.62

390,46

12.37

408,38
6.12

414.45
328.08

0186

10737719 PAGE

LATED AVERAGE RATE - DVERTIME, BACKPAY
CTUAL

OR OVERPAVYMENTS NAY CAUSE RATE TO VARY FROM Al

HOURLY RATE. )
WITHDRAW - DESCRIPTION
125.88  CASH FOR INMATE
187.67 PGM FEE: RDOM/HDARD
128,38 PGM FEE: VICTM CONP
‘DEPDSIT
| 101,31 CASH FOR INNATE
147.79 #GM FEE: ROOM/BOARD
94,23 PGM FEE: VICTM CORP
DEPOSIT
INTEREST
189.10 CASH FOR INMATE
79.%3 PGK FEE: ROOM/BOARD
79.13 PGH PEE: VICTM COMP
" DEPOSIT
183.11  CASH FDR INMATE
81.10 PGN FEE: ROOM/BOARD
81.10 PGM FEE: VICTM COKP
DRPOSIT
INTEREST
105.28  CASH FOR INNATE
82,19 PGW FEE: RUUM/BOARD
82.18 PGM FEE: VICTM COMP
DEPOSIT
168.47 CASH FOR INMAYE
83}38 PGM FEE: RO0OM/BCARD
63,98 PGN FEE: VICTM COMP
DEPQSIT
INTEREST

VOID

BALANCE

2,094,00
2,220,906
2,378.91
2,605.20
2,031.77
2,133,08
2,250.87
2,345. 10
1,884.85
1.972.28
2.181.38
2,240.51
2,319.64
1,640_53
2.112.64
2,183.7¢
2,274.84
1.865.48
1,859.34
2,084.82
2,198.89
2,218.00
1,804.65
1,883.02
2,027.00
2,080.98
1.781.a8

a2
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REPORT NU. Of

"SR s
TRAN
TYPE DATE
cr  oo/18/08
PR on/18/89
PV 08/18/99
DP  08/18/98
C1  08/01/88
PR 08/01/89
PV  08/01/99
DF 0B/01/89
IN  0B/20/89
€I 0B/14/99
PR  05/14/89
PY  05/14/99
DP  0B/Y4/B9
€1 oe/20/8p
PR Q4/30/88
pY  0s/30/08
op oalaé}su
IN O084/721/03
CI 04/18/89
PR  04/19/88
PY  04/10/89
oF  04/18/88
€t 04/01/89
PR 04/01/88
PV 04/01/99
OP  04/01/09
IN  03/28/83

JOHN TORRENCE

KOURS RATE« BROSS
81.00 B.38 490,88
84,50  5.25 398.82
0.00 0.00 0.00
B3.EO 6.26 280,87
41.80 6.68 510.50
0.00 0.00 0.00
122.78 8,79 711.24
101.25 5.587 §83.85
0.00 0.00 0,00

2

SQUTH CAROLINA DEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

374.31%

268.44
0.00

224.71

388.12
0.00

526.36

426.53
0.00

DEPQSIT

374.31

24g.44
a.71

224.71

388.12
8.02

428.63
4.7

0187

* RATE IS CALCULATID AVERAGE RATE - OVERTIME, BACKPAY

10/27/ 11 PAGE

DR OVERPAYMENTS MAY CAUSE RATE 7O VARY FROM ACTUAL

HOURLY RATE.
WITHDRAW DESCRIPTION
177.66  CASH FOR INMATE
75.63 PG FEE: ROOM/BOARD
79.62 PGK FER: VICTM CONP
DEPOSIT
131.00 CASH FOR INMATE
50.70  PGK FEEZ: RDOM/BOARD
§0.79 - PGH FEE: VICTM CONP
DEFOSIT
INTEREST
112.38  CASH FOR INMATE
42,13  PGM FEE: ROOM/BOARD
42.13  PGN FEE: VICTW COMP
. DEPOSIT
182.91 CASH FOR INMATE
70.68 PGM FEE: ROGM/BOARD
¥8.88 OGN FEE: VICTR CONP
DEPOSIT
INTERESY
244.85 CASH FOR INNATE
108.69  PGM FEE: RUOM/BOARD
108.69  PGM PEE: VICTH COMP
DEPOSIYT
200.08  CASH FOR INNATE
84.58  PGN FEE: ROOM/BOARD
34,65 PGM FEE: VICTH COMP
DEPOSIT
INTEREST

voIp

BALANCE

1,766.28
1,839.24
2.000;81
2,080,50
1,700,189
1,837.19
1,8687.08
1,928.77
1.8';2.33

1,885.82

1,777.98
1,820. 11
4,6892.24
1,837.83
1,821.44
1,808.02
1,874.60
1,588.48
1,581.48
1,826.31
1,933.00
2,030.80
1,610,34
1,710.40
%,784.985
1,870,80
1,453.97

a3
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REFORT #0. Ot

TRAN
TYPE

ct
PR
Py
oP
ot
PR
eV
P
N
N
c1
PR
PV
o
cr
PR
PV
oP
cr
PR
v
oP
c1
PR
PV
op
IN

ACACCLT
00084881

THOMAS

DATE

03718788
©3/16/98
03/18/88
03/18/98
03/01/889
03/01/80
D3/01/89
03/01/88
02/24/88
02/17/88
02/18/89
v2/18/99
D2/ 10/89
02/18/89
02/01/89
02/61/00
02/01/98
02/01/88
01/16/08
01/15/88
01/15/98
01/15/98

01/04/98

01/04/98
01704780
01/01/889
12/50/08

JOHN TOGRRENCE
HOURS  RATE» GROSS
76.80 8.68 433.08
108,00 6.5 5684.00 -
0.00 0.00 0.00
0.00 0.00 0.00
A\
72.00 8.26 378.00
64,80 6.28 348.12
37.28 H.28 198.58
108.28 B.73 620.05
.9.00 0.00 0.00

SOUTH CARDLINA DEPARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

333.86

438.84
0.00
0.00

204.63

273.93

162.43

465.20
C.00

DEPDSIT

333.68

439.84
B.18
4.69

204,83 .

273.863

162.43

485.20
4.67

0188

® RATE IS CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

10/27/4¢1 PAGE

OR DVERPAYMENTS MAY CAUSE RATE YO VARY FROM ACTUAL

HOURLY RATE.
WITHDRAW DESCRIPTION
160.42 CASH FOR INMATE
84,08 PGM FEE: ROOM/BOARD
84.98 PGM FEE: VICTM COMP
0EROSIT
208.24 CASH FOR INMATE
B7.60 PGM FEE: RODM/BDARD
87.60 PQM FEE: VICTM COXP
' DEPOSIT
INTEREST
INTEREST
143,33  CASH FOR INMATE
BB.'iO PGR FEE: ROOM/EUARD
B8.70 PGM FEE: VICTM COMP
DEPOSITY
124.28  CASH FOR INATE
52.37 PGN FEE: RODN/BOARD
62.37 POW FEE: VICTM COMP
OEPOSIY
84.21 CASH FOR INNATE
29,32 FGM FEE: ROOM/GOARD
'28.33  PGM FEE: VICTM GONP
' DEPOSIT
27.17  CASH FOR INNATE
93.01 PGM FEE: ROOM/BOARD
83.01 PGM FEE: VICTM CONP

DEPOSIT
INTERESY

voID

BALANCE

1,840.20
1,800,608
1,674,648
1,735.60
1,406,908
1,632.18
1,688.78
1,787.39
1,347.5E
1,242.40
1,327.41
1,480.74
1,637.44
1,694.14
1,208.81
1,433.89
1,488,238

*1,539.83
"1,266,70

1,348.01
1,378.24
1,407.57
1,245.14
1,462.31
1,555.32
1,840,232
1,183.13

84
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REPORT N3. 01

PACACCLT
00084681 THOMAS
TRAN
TYPE DATE

cI  12/168/88
PR 12/16/88
PV 12/18/88
0P 12/18/98
¢r  12/01/08
PR 12/01/08
PV  12/01/08
oP  12/01/88
IN  11/30/68
€ 11/10/88
PR  19/16/88
PY  1%/19/88
op 11/18/88
[+ 4 10/30/88
PR 10/30/08
PV 10/30/88
0P 10/30/98
IN  10/28/88

cx 10/16/88

FR 10/16/98
PY  10/18/88
P 10/16/98
€I 10/01/08
PR 10/01/98
PV 10/01/88
op 10/01/08
IN 0B/24/08

LOHN

HOURS

83.00

86.78
0.00

74.73

84.50
Q.00

74.28

70,25
0.00

TORRENRCE >
RATE« QROSS
B.ED  4B4.57
§.36 348,18
0.00 0.00
8.26 302.43
5.28 443.82
0.00 0.00
8.28  330.81
B.28 d6a.81
a.00 0.00

ke

SOUTH CARDLINA DEPARTMENT DOF CORRECTIONS
PRIVATE SECTOR ACCQUNT TRANSACTIONS

NET

3ss8.81

271.12
0.00

304.82

341.08

0.00

302.88

287.97
0.00

DEPOSIT

356.81

271.12
- 4.87

a04.83

341.08
4.44

302.908

287.87
4. 14

0189

® RATE IS CALCULATED AVERAGE RATE ~ OVERTINME, BACKPAY

10/27/19 PAGE

OR DVERPAYMENTS NAY CRUSE RATE TO VARY FROM ACTUAL

HOLRLY RATE.
WITHDRAW DESCRIPTION
186.07 CASH FOR INMATE
89.80 POM FEE: ROOM/ODARD
89.89 PGM FEE: VICTM CONP
DEPOSIT '
132.04 CASH POR INMATE
E1.78  PGM FEE: RODM/BDARD
§1.78 PGN FEE: VICTM CONP
DEPOSIT
INTEREST
147.87  CASH FOR INMATE
60,88 PGN FEZ: RODM/BOARD
58.88 PGM FEE: VIGTN COMP
DEI;OSIT
183.64 CASH FOR INMATE
60.54 PCM FEE: ROOM/DOARD
868.54 POGM FEE: VICTN CONP
DEPOSIT
INTEREST
147.04 CASM FUR INNATE
GB.47 PGM FEE: ROOM/BOARD
58.47 PGM FEE: VICTN COMP
OEPOSIT
140.45  CASH FOR INMATE
EE.32 PGM FEE: RODM/BOARD
BE.32 PGM FEE: VICTM COMP

OEPOSIT
INYEREST

voib

BALANCE

1,178.%8
1.345_83
1,413,22
1.487.981
1,132.10
1,205.14
1,316,892
1,388.70
1.087.58
1,082.91
1,240.7a
1,299,849
1,388,580
1,053,687
1,297.31
1,283.8%
1.380.29
1,008,31
1,004,87
1,151.01
1,210,098
1,208.88

88F. 89
1,108,234
1,161.68
1,218.08

928.01
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PACACCLT
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TRAN
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g3 A 28I IREY2RALEIIASIILES T3

THOMAS

DATE

09/18/98
0g9/10/98
08/16/98
08/18/98
08/02/98
08/01/98

08/01/88.

06/01/48
00701798
0B/14/98
08/14/98
08/14/38
08/14/98
07/31/98
07/31/88
©1/31/%8
07/31/08
07/20/08
077168788
07/18/98
07/16/98
07/18/08
07/02/38
01/01/98
07/01/98
07/01/08
02/01/98

JONN

HOURS

80.00
0.00

68.60

74.00

72.28
0.00

87.¢0
0.00

108.50

TORRENCE

RATEe GROSS
5.25 420,00
9.00 0.00
5.25 zée.qz
5.233 204.38
B.28 378.31
0.00 0.00
5.42 A71.16
0.00 0.60
5.683 B1§.79

3

SOUTH CAROLINA DEPARTMENT OF CORRECTIDNS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

324.47
0.09

236. 11

809,22

288,46
0.00

380. 46
0,00

482.01

DEPOSXT

324.47
3.48

238.11

308.82

285.40
.84

300.46
2.62

4B2.01

0190

® RATE IS CALCULATED AVERAQE RATE - OVERTIME, BACKPAY

10/27/11 PAGE

DR DVERPAYMENTS MAY CAUSE RAYE TD VARY FROM ACTUAL

HOURLY RATE.
WITHORAV DESCRXPTION
156.47 GASH FOR INMATE
83.00 PGM FEE: RODM/SUARD
"93.00 PGM FEE: VICTM COMP
DEPOSIT
INTEREST
117.47  CASH FOR ENNATE
44.40 PGM FEE: ROOM/BUARD
44.40  PGM FEE: VICTM CONP
DEPOSIT
148.46  CASH FOR INNATE
59.16 P FEE: RODN/BUARD
B0.16  PGM FEE: VICTM COMP
. DEPOSIT
143.73 CASH FOR INNATE
BS.90  PGN FEE: RODM/BOARD
§6.80 PGN FEE: VICTM COMP
DEPOSIY
INTEREST
171.98  CASH FOR INHATE
70.867 PGM FEE: ROOM/EOARD
70.07 PaM FEE: VICTM COMP
DEPOSIT
INTVEREST
216.10  CASH FOR INHATE
92,82 PGM FEE: ROOM/BDARD
92,62 PGM PEE: VICTN COMP
DEPRQSIT

vo1p

BALANCE

824.87
1,081.34
1,144.34
1,207.34

882.87

a7p.30
8688.06
1,081.35
1,085.84
848.73
888.19
1,087.36
1,118.51
810.290
854.02
1,010.02
1,087.82
772.38
769.52
891,81
1,012.18
1,082.88
722.40
718.78
836.97
1,028.48
1,121.01
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£2 abed

REPORT NO. 0%

PACACCLY
0094051  THOMAS
;vng'e‘ DATE
IN  03/31/68
cI 03/18/08
PR  03/18/88
™ 03/18/08
P 03/16/88
I 02/37/08
PR  02/27/98
PV 02/27/98
‘P G2/27/08
IN  03/25/68
€1 02/13/88
PR 02/13/98
#v  02/13/98
DP  02/13/08
cr  01/30/88
PR 01/30/88
PV  01/30/88
OP  ©01/30/08
"IN 01/20/08
CI  01/18/48
PR 01/18/88
PV 01/18/88
P 01/18/88
C1  0v/03/88
PR ©1/03/08
PY  01/02/88
P 0t/01/08

JOKN

HOURS

Q.00

83.00

83.60
- 9.00

70.75

84.28
0.00

42.00

9$.80

TORRENCE
RATEs GROSS
0.00 Q.00
B.0¢ 468.87
6.3 603.97
0.00 0.00
5.28 373.40
5.81 472.43
0.00 0.00
B.88 240.04
8.31 496,861

SDUTH CAROLINA DERARTMENT OF CORRECTIONS
PRIVATE SECTOR ACCOUNT TRANSACTIONS

NET

358.73

389.863
.00

301.36

381,30
0.00

109. 48

370.02

DEPOSIT

2,67

J59.73

383.53
2.38

309,20

. 381.3d
1.87

109.48

370.82

0192

s RATE IS5 CALCULATED AVERAGE RATE ~ OVERTIME, BACKPAY

10/27/11 PAGE

OR OVERPAYMENTS MAY CAUSE RATE TD VARV FROM ACTUAL

KOURLY RATE,
WITHORAY DESCRIPTION
INTEREST s
170.28 CASK FOR INMATE
§9.88 POM FEE: ROOM/EDARD
@9.66 PGM FEE: VICTM CONP
_ DEPQSIT
121.93  CASH FOR INMATE
75.60 PGN FEE: RUOM/E0ARD
75.60 PGN PEE: VICTM CONP
OEPDSIT '
INTEREST
131.80 CASH FOR INMATE
B9.01 PGM FEE: RODM/BOARD
§6.01 PGM FEE: YICTM CONP
OEPOSIT
172.40  CASK FOR INNAYE
70.R8  PGHM FEE: ROUM/BOARD
70.88  PGM FEE: VICTN COMP
DEPOSIT
INTEREST
109.04 ' CASH FOR INNATE
38,81  PGM FEE: RODM/BOARD
38.81  PGM FEE: VICTM COMP
. DEPOSIT
178.38  CASH FOR INNAVE
72.84 PGM FEE: RODM/BOARD
72.84 PON FEE: VICTM CONP
DEPOSIT

voin

BALANCE

8R2.82
850,08
820.43
880,31
980, 19
803,48
788.39
380, 08
539.89
653.08
560,87
€92.67
748,58
808,89
513.33
685.73
758.80
827.48
488.08
484.42
885.46
B02.27
838.28
438,82
616.20
880,04
781.88
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IN
cr
PR
PV
oP
er
PR
oV
op
)
er
PR
Y
41
et
PR
Py
oP
IR
€I
PR
PV
or
[+3 4
PR
pY
op

1 abed

REPDRT ND. O1

PACACCLT
00084061 THONAS

DATE

12/30/97
1271687
12/14/87
12/18/07
12/10/97
12/01/87
12/01/97
12/01/97
12/01/97
18720797

- 11/14/97

11/14/97
1/14/97
11714787
10/31/97
10/31/97
10731707
10/31/07
10/28/07
10/18/87
10/16/87
10/18/87
107 10/07
10/01/07
10/01/97
10/01/97
10/0v/87

JUHN

HOURS

0.00

7%.00

48.00
0.00

116,50

120.00
0.00

114.80

35.00

TORRENCE
RATEs GRDSS
0.00 0.00
8.88 481,81
5.83 270.34
0.00 0.00
a.07 707.28
5.08 767.63
0.00 0.00
8.98 664,88
6.26 208,785

SOUTH CAROLINA PRPARTMENT OF CORRECTIONS

PRIVATE SECTOR ACCOLNT

NET

0.00

353,54

217.09
0.00

628.58

569,03
0.00

610,88

109.18

DEPQSIT

1.37

363.04..

217.08
0.an

568.03
0.31

810,80

188. 18

0193

10NS
* RATE IS CALCULATED AVERAGE RATE - OVERTIME, BACKPAY

10/27/11 PAQGE

OR OVEDPAYMENTS HAY CAUSE RATE TG VARY FRON ACTUAL

HOURLY RATE.
WITHORAW DESCRIPTION
INTEREST
168.17  CASH FOR INMATE
89,20 PGM FEE: ROOM/BOARD
80,206 PGN FEE: VICTHM CONP
DEPOSIT
108,86  CASH FOR INMATE
40.55 PGM FEE: ROOM/BOARD
40.B5  PGN FEE: VICTM CONP
OEPQSIT
INTEREST
243.84 CASH FOR INMATE
108,09 PGH FIE: ROUM/BOARD
108.08 PRGN PEE: VICTM COMP
DEPOSIT
261,99 CASH FOR INMATE
115.14 PGM FEE: ROOM/BDARD
115.14 PG FEE: VICTM CONP
DEPOSIT
~ INYVEREST
238.88 CASH FOR INMATE
102,74  POM FEE: RDOM/BOARD
102.74 POM FEE: VICTW COMP
DEPOSIT
87.20 CASH FOR INMATE
30.7¢ PGX FEE: ROOM/BOARD
0N PCM FEE: VICTM CONP

DEPOSIT

voIp

BALAKCE

3201.289
389.88
509,00
828.38
go7.84
343.70
452.68
483.21
833.78
316.87
315.08
B868.02
885.71
771.80
245.25
507.24
822.38
737.82
1688.49
188,18
405.08
607.80
810.64

99.868
188.97
217.68
248.39
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a»

STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Thomas J. Torrence, #094651, Docket No. 12-ALJ-04-0143-AP
Grievance No.: ECI 0980-10
Appellant,
ORDER DENYING APPELLANT’S
Vs, MOTION TO DISMISS RESPONDENT'S
BRIEF, GRANTING APPELLANT’S
South Carolina Department of Corrections, MOTION FOR ACCESS TO THE COURT,
AND GRANTING APPELLANT'S
Respondent. | MOTION TO ENLARGE TIME TO FILE
\ ITS BRIEF

 This matter is before the South Carolina Administrative Law Court (ALC) pursuant to the
Notice of Appeal filed March 7, 2012 by Appeliant Thomas J. Torrence (Inmate). On July 16,
2012, Inmate filed the following motions: Motion to Dismiss Respondent’s Brief Pursuant to
Rules 60(A) and 62, ALC, Appellaht’s Renewed Motion to Order Respondent to Provide
Appellant a Copy of All Administrative Law Court Cases Cited in Brief{(s), and Appellant’s
Motion to Enlarge Time to File Principal Brief,
Concemning Appellant’s Motion to Dismiss Respondent’s Brief Pursuant to Rules 60(A)
and 62, ALC, in light of the complexity and importance of the issue raised the Court gxants leave

to the parties to exceed the page limitations for briefs found in ALC Rule 60(A). Each party may

file a brief that does not exceed 40 pages.

Conceming Appellant’s Renewed Motion to Order Respondent to Provide Appellant a
Copy of All Administrative Law Court Cases Cited in Brief(s), the Court grants Appellant’s
renewed motion for Access. Respondent must serve copies of all Administrative Law Court
decision cited in its brief upon Appellant by August 15, 2012,

Conceming Appellant’s Motion to Enlarge Time to File Principal Brief, the Court grants
Appellant's Motion to Enlarge Time to File its Brief. Appellant’s Reply Brief must be filed no
later than November 15, 2012.

LAW OFFICES | E:?E iﬂ g:‘“:a

UL 25 2012 JUL 23

SRS e RE SC ADMIN, LAW COURT

0195



IT IS HEREBY ORDERED that the Appellant’s Motion to Dismiss Respondent’s Brief

is DENIED and each party may file a brief that does not exceed forty (40) pages.
IT IS ALSO ORDERED that the Appellant’s Renewed Motion for Access to the Court

is GRANTED and Respondent must serve copies of all ALC decisions cited in its brief upon

Appellant by August 15, 2012.
IT IS FURTHER ORDERED that any reply brief must be filed by November 15, 2012

and must not exceed 40 pages‘in length.
AND IT IS SO ORDERED.

- Deborah Brooks Durden, Judge -
S.C. Administrative Law Court

July 25, 2012
Columbia, South Carolina

. CERTACATE CF 5,
Tuisae D 0rdy thet g ummgmﬁfs datn

M 153 sad 15 g
. w‘.’diﬂtmw”
m_"zs—“!d_jn Ju 7-()/ 2
By. / —
Sl Low Ciarx
-
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 12-ALJ-04-00143-AP

Thomas J. Totrence, # 94561, )
) Grievance No, ECI-0980-10
)
Appellant, ) _
‘ . ) THE DEPARTMENT’S RESPONSE IN
vs. ' ) SATISFACTION OF THE COURT’S
: ) DECISION TO GRANT THE .
South Carolina Department of Corrections, ) APPELLANT’S RENEWED MOTION
) FOR ACCESS
)
Respondent. )
%

By an order issued July 25, 2012, this Court granted the Appellant’s renewed motion for

access which the Appellant bad filed on or about July 16, 2012.. 1
. : - 4 ‘
The operative portion of the July 25, 2012 order determined and directed as follows:

.-

Concemning Appellant’s Renewed Motion to Order [the Department] to
Provide [Him] a Copy of All Administrative Law Court Cases Cited in
Brief(s), the Court grants Appellant’s renewed motion for Access. {The
Department] must serve copies of all Administrative Law Court
[decisions] cited in its brief upon Appellant by Angust 15, 2012}

Thus, in satisfaction of the above-quoted provision of the Court’s July 25, 2012. Order,

the Department, by and through its undersigned counsel, respéctfully serves the Appellant with

hard copies of all of the Administrative Law Cowrt [“ALC”] decisions it cited within the brief it .

filed with the Court on July 9, 2012 in. the instant case.

FILED

AUB 15 2012

! See this Court's Tuly 25, 2012 Order, pp. 1 ~2. “SC ADMIN, LAW COURT

2 The above-referenced brief, filed on July 9, 2012, was styled as follows: “The Department’s Brief in Support of its
Argument that this Court Should Affirm the Department’s Denial of the Appellant’s Administrative Grievance.”

Page 1 of 3
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The Department provides the following alphabetical accounting of the 25 ALC decisions
it cited within its July 9, 2012 brief, and, consequentially, the decisions for which it now
provides hard copies to the Appellant: -

1) Ackerman, #266928, et al, v. S.C. Dep’t of Corr., ALC Docket Nos. 07-ALJ-04-
00444-AP, et seq.; ) o

2) Arnold #238375, v. S.C. Dep’t of Corr., Docket No. 09-A1)-04-00200-AP;
3) Bradley, #281630, v. S.C. Dep 't of Corr., Docket No. 07-ALJ-04-0772-AP;
4) Bridgeman, #130350, v. S.C. Dep’t of Corr., Docket No. 09-ALJ-04-00610-AP;
5) Cudd, #240049, v. S.C. Dep’t of Corr., Docket No. 07-ALJ-04-0771-AP; |
6) Daughtry, #250139, v. S.C. Dep’t of Corr., Docket No. 04-ALJ-00783-AP;
7) Gibson, #241326, v. S.C. Dep 't of Corr., Docket No. 10-ALJ-04-00007-AP;

. 8) Grare, #232524, v. 5.C. Dep 't of Corr., Docket No. 07-ALJ-04-0897-AF;
9) Grimmett, Jr., #102226, v. §.C. Dep't of Corr., Docket No. 05-ALJ-04-00757-AP;
10) Jones, #130817, v. S.C. Dep 't of Corr., Docket No. 09-ALJ-04-0506-AP;
11) Keint, #277284, v. 8.C. Dep’'t of Corr., Docket No. 09-ALJ-04-0519-AP;
12) Lampley, #97724, v. S.C. Dep't of Corr., Docket No. 09-ALJ-04-00489-AP;
13) Larrimore, 238126, v. S.C. Dep't of Corr., Docket No. 09-A13J-04-00470-AP;
14) Manigault, #280550, v. 8.C. Dep 't of Corr., Docket No.05-ALJ-04-00756-AP;
15) McLemore, #127966, v. S.C. Dep’t of Corr., Docket No. 09-ALJ-04-00023-AP;
16) Parker, #291769, v. S.C. Dep't of Corr., Docket No. 07-ALJ-04-0770-AP;
17) Pipkin, #283616, v. S.C. Dep 't of Corr., Docket No. 05-ALI-04-00733-AP;
18) Sapp, #218694, v. S.C. Dep 't of Corr., Docket No. 05-ALJ-04-00732-AP;
19) Smiley, #262734, v. 8.C. Dep’t of Corr., Docket No. 08-ALJ-04-00571-AP;
20) Sullivan, #265327, v. 5.C. Dep’t of Corr., Docket No. 07-ALJ-04-0782-AP;
21) Sumter, #242379, v. S.C. Dep't of Corr., Docket No. 05-ALJ-04-00749-AP;
22) Timmons, #280769, v. S.C. Dep’t of Corr., Docket No. 09-ALJ-04-1156-AP; .
23) Wicker v. S.C. Dep't of Corr., 2001 WL 1005574 (ALJD 2001); .
24) Williams, #187203, vs. S.C. Dep 't of Corr., Docket No. 06-A1.J-04-622-AP; and-
25) Wright, #200123,'v. S.C. Dep't of Carr., 2006 WL 1430140 (ALID 2006).

- The hard copies of these decisions appear in the same order as is reflected in the list
provided immediately above.
Out of abundance of caution and invan effort to preserve the record in the instant matter,

the Department’s undersigned counsel is filing with the Court a copy of the Department’s instant

submission as well as hard copies of the 25 decisions listed above.

Page 2 of3
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RESPECYFFULLY SUBMﬁTED,
j%( i

Lake E. Summers
Katherine A. Phillips .
Malone, Thompson, Summers & Ott LLC
: 339 Heyward Street, Suite 200 '
v . Columbia, South Carolina 29201

Office: (803} 254-3300 -
Fax: (803) 254-0309 . .
E-mail: summers@mtsolawfirm.com
phillips@mtsolawfirm.com’
\ Counsel for the Department ~
Columbia, South Carolina
August 15,2012
; -
(
Page 3 of 3
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LAW OFFICES

a7 7 2012

MALONE. THOMPSON

STATE OF SOUTH CAROLINA SUMMERS & OTT, LLC

ADMINISTRATIVE LAW COURT

Francis Ackerman, #266928, et al., "} Docket Nos. 07-ALJ-04-00444 through 00449-AP
< ) Docket Nos. 07-ALJ-04-00500 through 00548-AP
) 0549-1J, 0550 through 07-00559-AP
) Docket Nos. 07-ALJ-04-00623 through 00632-AP
Appellants, ) Docket Nas. 07-ALJ-04-00671 through 00677-AP
Y Docket Nos. 07-ALJ-04-00691, 0752, 0798, 0826,
) 0856 through 0868-AP '
) Docket Nos. 07-ALJ-04-00869 through 00872-AP
vs. ' . ) Docket Nos. 07-ALJ-04-00444, 0876, 0885 .
’ ) Docket Nos. 08-ALJ-04-00141 through 00149-AP
) Docket Nos. 08-ALI-04-00169 through 0171-AP
) Docket No. 08-ALJ-04-00192-AP
YDocket Nos. 08-ALJ-04-00966 through 01022-1]
South Carolina Department of Corrections, ) Docket Nos. 08-ALJ-04-01023 through 01045-1J
) Docket No. 09-ALJ-04-00304-1J

).
) SECOND AMENDED ORDER!'

Respondent. 1)
‘ )
STATEMENT OF THE CASE

In this consolidated action before the Administrative Law Court (ALC), the Appellants
appeal the denial by the South Carolina Department of Corrections (Department or DOC) of 197
administrative grievances filed by them under DOC Policy Number GA-01.12 (GA-01.12). The
Appeltants include current and former inmates of the Department who either currently participate
or at one time participated in the prison industries project operated by the Departmeﬁt at Lieber
Correctional Institution (Lieber) in which Williams Technologies, Inc. (WTI), and now
Caterpillar, Inc., act as the private industry sponsors. The Appeilants argue that they are entitled
to back pay and a higher hourly rate of pay for the labor they have provided or currently provide
to the prison industries project operated at Lieber. Specifically, the Appellants contend that they
are entitled to the “prevailing wage” under S.C. Code Ann. § 24-3-430(D) (2007).

Pursuant to an April 14, 2010 order, this court, in the interest of judicial economy,

instructed the parties that it would consider the issues relevant to the Appellants® appeals in three

V" This Order is issued pursuant to an Order of the South Carolina Court of Appeals allowing the Administrative

Law Court is issue (his Second Amended Order to correct a clerical error. This Order is amended to correct the
caption to include the docket numbers of four (4) inmates inadvertently omitted.

July 26,2012
SC ACMIN. LAW COURT
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levels. In the first level of review, which was set forth in an order dated March 10, 2011, the
court addressed the following two issues: (1) did Adkins v. S.C. De'gartmcnt of Corrections, 360
S.C. 413, 602 S.E.2d 51 (2004) and Wicker v. 8.C. Department of Corrections, 360 S.C. 421,
602 S.E.2d 56 (2004) create new substantive rights and/or new remedies? and (2) do Adkins
and Wicker apply prospective or retn_*os;;ectively? As discussed in the March 10, 2011 order, the
court found that Adkins and Wicker created neither new substantive rights nor new remedies and

that both decisions applied retrospectively. :

~ The court now turns 10 the second level of review, which involves the timeliness of the
filing of the Appellants’ grievances under GA-01.12. The Appellants make the following
arguments: (1) the Appellants’ grievances are not time-barred under the fifteen-day time limit for
filing grievances- set forth in Paragraph 13.1 of GA-01.12 because they concern
policies/procedures and thus fall under Paragraph 13.9; (2) the Appellants had reasonable cause
under Paragraph 13.9 of GA-01.12 not to file within Paragraph 13.1’s fifteen-day time limit; (3)
the Department's application of Paragraph 13.1 violated the vAppcllants’ due process rights -
because it cut off the Appellants’ claims before they accrued; (4) the Department waived
Paragraph 13.1 because it did not raise Paragraph 13.1 until the Step 2 appeal and it considered
the Appellants’ grievances on the merits before invoking Paragraph 13.1; (5) the Department was
equitably estopped from raising Paragraph 13.1; (6) the Appellants were “effectively barred”
from exercising their grievance and appeal rights before Adkins and Wicker and therefore
Paragraph 13.1°s fifteen-day filing deadline was tolled prior to the issuance of those decisions;
(7) Paragraph 13.1°s fifteen-day filing deadline was tolled by the filing of the Appellants’ class
action suit in circuit court; and (8) the Appellants complied with Paragraph 13.1 by filing their
grievances within fifteen days of a term of employment.

BACKGROUND
In 2002, the Appellants filed a class action lawsuit in circuit court against the Department
and WTI in which they sought back pay and higher current pay under the provisions of Section
24-_3-430(D). In that IdWsuit, which was captioned Williams v. S.C. Department of Corrections,
the Appellants alleged a cause of action under South Carolina's Payment of Wages Act, claiming
they were due lost wages because they were not paid the “prevailing wage” as specified in
Section 24-3-430(D). " ’
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On August 23, 2004, while the Appellants’ class action lawsuit was pending, the

Supreme Court issued its decisions in Wicker and Adkins. [n those two cases, inmates who then

participated or at one time participated in a prison industries projects operated by the Department
alleged that they were entitled to the “prevailing wage” pursuant to Section 24-3-430(D). As
discussed in this court's March 10, 2011 order, the Supreme Court held that Section 24-3-430(D)
did not give rise to a private cause of action,” but that inmates could pursue their claims under
the Department’s grievance policies and, if necessary, appeal the Department’s decision to the
ALc’ ,

After Adkins and Wicker were issued on Augustl23. 2004, the Appellants’ counsel filed

grievances with Department officials at Lieber on behalf of the Appellants. Although
Department officials had begun processing those grievances, on November 3, 2004, the circuit
court judge presiding over the class action lawsuit, which was still active, stayed the
Department’s efforts to process and adjudicate all administrative grievances—including the
Appellants’—which it had received from or on behalf of inmates who articulated pay claims
attributed to their participation in the Department's project at Lieber, After it imposed this stay
on November 3, 2004, however, the circuit court granted motions for dismissal filed by both the
Department and WTI, and, by an order filed on July 1, 2005, the circuit court dismissed the
Appellants’ class action lawsuit and decertified the class it had originally recognized. In its July
1, 2005 order, the circuit court also lifted the stay it had imposed on November 3, 2004.
However, because the Appellants subsequently appealed the circuit court’s order, the stay
imposed by the circuit court on November 3, 2004 was reimposed.

Cn February 26, 2007, the South Carolina Supreme Court affirmed the circuit court’s
dismissal of the class action lawsuit in its opinion, Williams v. S.C. Department of Correctiqns_»,
372 S.C. 255, 641 S.E.2d 885 (2007), and, as a result, the stay imposed by the circuit court on
. November 3, 2004 ceased being effective on or about May 22, 2007, Thereafter, the Department
resumed ‘processing and adjudicating the Appellants’ grievances. Ultimately, the Department
issued final decisions denying each Appellant’s respective grievance, largely finding that the

grievances were not filed within the fifteen-day time period required under Paragraph 13.1 of

2 Adkins, 360 S.C. at 416-419, 602 S.E.2d at $3-55.

3 Wicker, 360 S.C. at 423-25, 602 S.E.2d at $7-58.
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GA-01.12. The Appellants timely appealed those decisions to this court. Subsequently, during a
conference call held on February 25, 2010, the parties agreed to ;onsolidate the appeals for the
purposes of briefing and filing the record. '

ISSUES ON APPEAL

1. Are the Appellants’ grievances not time-barred under the fifteen-day time Jimit for
filing grievances set forth in Paragraph 13.1 of GA-01.12 because they concern
“policies/procedures” and thus fall under Paragraph 13.9 of GA-01.12? '

2. Did the Appellants have reasonable cause not to file within Paragraph 13.1’s fifteen-
day time limit?

3. Did the Department's application of Paragraph 13.1 violate the Appeliants’ due
process rights because it cut off the Appellants® claims before they accrued?

4. Did the Department waive its right to raise Paragraph 13.1s fifteen-day time limit?
5. W-aslthe Department equitably estopped from raising Paragraph 13.12
6. Was the fifteen-day time limit set forth in Paragraph 13.1 tolled until after the

issuance of Adkins and Wicker because, prior to that time, the Appellants were
“effectively barred” from exercising their grievance and appeal rights?

7. Was the fifteen-day time limit set forth in Paragraph 13.] tolled by the filing of the
Appeliants’ class action suit in circuit court?

8. Did the Appeliants comply with Paragraph 13.1 by filing their grievances within
fifteen days of a term of employment?

STANDARD OF REVIEW -

As set forth above, this case is before the ALC on appeal from consclidated final
decisions of the Department pursuant to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the
Administrative Procedures Act (APA). As such, the Administrative Law Judge (ALJ) sits in an
appellate capacfty under the APA rather than as an independent finder of fact. In South Carolina,
the provisions of the APA—specifically Section 1-23-380(A)(5}—govem the circumstances in

which an appellate body may reverse or modify an agency decision. That section states:

The coust may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are: '
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(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency,
(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroncous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010}.

DISCUSSION

L Did the Appellants’ claims involve a DOC “policy/procedure” such that there
was no time limit to file under Paragraph 13.9 of GA-01.12?

Paragrabh 13.1 of GA-01,12 generally requires that Step | grievances be filed “within 15
days of the alleged incident.” DOC Policy Number GA-01.12, ] 13.1. However, Paragraph 13.9
of GA-01.12 provides that “[e]xceptions to the 15 day time limit requirement will be made for
grievances concerning policies/procedures.” DOC Policy Number GA-01.12, 7 13.9. In the
present case, the Appellants contend that their grievances concerned DOC “policies/procedures”
and that no time limit therefore applied to the ﬁliﬁg of their grievances. [ disagree.

Before delving into the specifics of the Appellénts‘ argument, it is necessary to briefly
discuss the nature of, and the purpose behind, Paragraph 13.1°s fifteen-day filing deadline. By
issuing GA-01.12, the Department has unquestionably established a prescribed pro'ceduré for
handling inmate grievance matters that has been approved by the South Carolina Supreme
Court. See Al-Shabazz v. State, 338 S.C. 354, 373, 527 S.E.2d 742, 752 (2000) (“We hold that
Department's disciplinary and grievance procedures are consistent with the standards delincated
by the Supreme Court in Wolff v. McDonnell, M- We note that Department also prepared its

grievance procedures in compliance with the Civil Rights of Institutionalized Persons Act.”).
The Dépanment’s prescribed procedure further sets forth a specific time frame to exercise the
rights created under those provisions. Therefore, as discussed below, it appears that the

Department’s regulations are a “statute of creation.”
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Under South Carolina taw, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. 'Univ‘ of SC, 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by McLendon v. S.C. Dep’t of
Highways and Public Transp., 313 S.C, 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction
defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 S.C. 413, 415 n.1, 445 S.E.2d 93, 94 n.1 (1994). When a
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated Dec. 2011). “Such a statutory time limit conditions
the existence of the right of action, thereby creating a substantive, rather than procedural,
limitation on the right. Bringing suit within the pfescribed time is a condition of liability itself,
not of the reme_dy alone.” Id.

The rationale behind a statute of creation is similar to that of a statute of limitations.
Significantly, South Carolina courts have held that “[s]tatutes of limitations are not simply
technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v. Bobb
322 8.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of limitation
is to ensure litigation is ‘brought within a reasonable time in order that evidence be reasonably

available and there be some end to litigation.”” Transp. Ins. Co. & Flagstar Corp, v. S,C. Second
Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 650 (2010) (quoting Hooper v. Ebenezer Seniot

Servs. & Rehab. Ctr, 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)). “Statutes of
limitation embody important public policy considerations in that they stimulate activity, punish

negligence, and promote repose by giving security and stability to human affairs.” Transp. Ins.
Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176, 470 S.E.2d at 404).
Moreover, statutes of limitations relieve courts of the burden of trying stale claims of these who
have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690.

In the present case, the court finds that the Appellants’ interpretation of the term
“policies/procedures” in Paragraph 13.9 is overly expansive, The Appéllants Qppear to argue
that the term, which is not defined in GA-01.12, refers to any “act or method of proceeding in an
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action.” However, if the term were construed that broadly, Paragraph 13.9's exception would
effectively swallow Paragraph 13.1's general rule. Because such a construction would fail to
give proper effect to Paragraph 13.1°s fifteen-day ﬁling.deadline. it must be rejected, Cf. State
ex rel. McLeod v. Nessler, 273 S.C. 371, 373, 256 S.E.2d 419, 420 (1979) (“In determining the
meaning of a statute, it is the duty of this Court to give force and effect to all parts of the statute,
if possible.”); Hinton v. S.C. Dep't of Prob., Parole & Pardon Servs, 357 S.C. 327, 333, 592
S.E.2d 335, 338 (Ct. App. 2004) (“Statutes must be read as a whole and sections which are part
of the same general statutory scheme must be construed together and each given effect . .. )
(emphasis added). '

Moreover, the Appellants’ broad interpretation of the term “policies/procedures” does not

comport with public policy. The Department has a legitimate interest in investigating grievances
while they are still new, and thus public policy calls for the application. of some limitations
period to the Appellants’ prevailing wage claims. See Johnson v. Johnson, 385 F.3d 503; 519
(5th Cir. 2004) (noting that the prison system has a legitimate interes; in investigating complaints
while they are still fresh); see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance

is filed shortly after the event giving rise to the griew)ance, witnesses can be identified and
questioned while memories are still fresh, and evidence can be gathered and preserved.”). Here,
the fifteen-day filing deadline from Paragraph 13.1 is the only limitations period applicable to
these claims.’ Therefore, ruling in favor of the Appel!anté would mean that inmates would not
be required to file prevailing wage grievances within any set time period, Due in part to public
policy concerns over such a result, this court has consistently held that prevailing wage claims do
rot involve the Department’s “policies or pro'cedures."} See. e.p., Lawson v. S.C. Dep't of Corr,,
06-ALJ-04-00823-AP (S.C. Admin. Law Ct. Feb. 12, 2007); Wright v. S.C, Dep't of Corr:, 06-
ALJ-04-00114-AP, 2006 WL 1430140 (S.C. Admin. Law Ct, Apr. 28, 2006).

The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Department did not begin receiving Step |s from the Appeliants regarding their

prevailing wage claims until September 22, 2004. The record also reflects that a significant

The statutory provisions upon which Appellants base their pay claims do not crente a private right of action.

See Adkins, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do

not apply to Appellants® claims. Seg Talford v. S.C. Dep't of Corr,, 06-ALJ-04-00823-AP (S.C. Admin. Law Ct.
Feb. [4,2007). '
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number of the Appellants began participating in the prison industries project at Lieber in 1999.
Thus, approximately five years passed between when these Appellants began participating in the
project and when they filed their Step Is challenging their pay. Clearly, the passage of five years
could significantly affect the Department’s ability to defend the Appellants’ claims.®

In contrast to the Appellants, the Department—the agency that drafted Paragraph 13.9—
presents a very persuasive construction of the term “policies/procedures.” 1In its brief, the
Department argues:

{T]he terms “policies” and “procedures™ constitute approved guidelines for

" handling the agency's day-to-day operations as well as statements expressing the
basic expectations of conduct for agency staff and inmates. More formally stated,
the terms “policies” and “procedures” constitute agency directives deemed by the
responsible agency officials as “necessary to preserve internal order and
discipline, and to maintain institutional security in the prison,”-

(footnote and citations omitted). This interpretation is consistent with the way in which
“policies/procedures” is used throughout GA-01.12, See MM&“BOM;
County of Aiken, 354 S.C. 18, 24, 579 S.E.2d 334, 337 (Ct. App. 2003) (holding that undefined
terms “must be construed in context”). Significantly, nearly all of the references to
“policy/procedure™ in GA-01.12 are to the official policies and procedures set forth within that
document or another similar operating document issued by the Department. See, e.g., DOC
Policy Number GA-01.12, § 1.3 (“Every inmate assigned to a South Carolina Department of
Corrections (SCDC) institution is eligible to utilize the grievance system as set forth in this
policy/procedure.”) (emphasis added); DOC Policy Number GA-01.12, Note to § 10.5 (“The
Warden's decision to grant restitution/monetary reimbursement will not require additional
_approval to have state provided like/issued items issued or deposits made to the grievant’s E.H.
Cooper Account so long as the amount of reimbursement is within the monetary limits of SCDC
Policy/Pracedure OP-22.03 . . . .”") (emphasis added); DOC Policy Number GA-01.12, 1 13.1
(“No inmate (except the grievant, if sshe requests it) and no employee (other than those specified
in this policy/procedure) will be given a copy of a grievance.”) (emphasis added); DOC Policy

5 The court notes in this regacd that the statutory deadline for filing wage recovery claims under South Carclina's

Payment of Wages Act is three years, See S.C. Code Ann, § 41-10-80(C) (Supp. 2010) (“Any civil action for the
recovery of wages must be commenced within three years after the wages become due.”).
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Number-GA-Ol.lZ, 9 17 (“The Inmate Grievance Branch will serve as monitor to ensure
compliance with this policy/procedure.”) (emphasis added). ,

In addition to being supported by the text of GA-01.12, the Department's interpretation
of the term “policies/procedures™ in Paragraph 13.9 avoids the public policy problems inherent in -
the Appellants’ construction.  Under the Department’s interprétation, the filing of a
“policies/procedures” grievance under Paragraph 13.9 would not force the Department to defend
actions it took many years ago. Rather, the Department would merely be required to determine
whether the “policies/procedures” it currently has in effect should be changed.

I find that the Department’s interpretation of “policies/procedures" is reasonable and
should be accepted by this court. [n that light, it is clear that the Appelilants® prevailing wage
claims do not concern “policies/procedures” as that term is used in Paragraph 13.9.

The Appellants’ attempt to argue othenwise by pointing to this court’s use of the term
“policies” in its March 10, 2011 order is unpersuasive. Specificaily, Appellants refer to the
following portion of the court’s order: ‘

Paragraph 7 of DOC Policy Number GA-01.12, which has existed in some form
since May 1, 1996, sets forth the issues that are considered grievable by DOC.
Among other grievable issues, it includes the following: “Department
policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.i12, § 7.1 (emphasis added). Unquestionably,
inmates are “directly affect{ed]” by DOC policies that cause them to be paid
less than that required by law. Thus, this provision, which is very broad in
scope, encompasses prevailing wage claims.

(emphesis added),

Although the court employed the term “policies” in discussing the Appetlants’ claims, its
use of that term was made in the context of determining whether the Appellants’ claims were
grievable under Paragraph 7.1 of GA-01.12. The court was simply describing the Appellants’
claims; it was not ruling on whether the Department did in fact have policies to underpay
inmates. Moreover, in utilizing the term “policies,” the court was referring to its broad meaning

wb

as “course[s] of action,”"” not to the meaning ascribed to the term in Paragraph 13.9. The

sentence highlighted abave was meant to convey the court’s conclusion that the Department’s

¢ See Dictionary com, http://dictionary.reference.com (lest visited Jan. 23, 2012) (defining “policy™).
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alleged action in the case (i.c., deciding to pay the Appellants less than the prevailing wage)
would have, if true, created a “condition” that “directly affected” the Appellants.’

While the Appellants contend that the term “policies™ should be given the same meaning
in Paragraph 7.1 as it is in Paragraph (3.9, Paragrﬁph 7.1 makes grievable not only
“policies/procedures” that directly affect inmates, but also “directives” and “conditions.” See
DOC Policy Number GA-01.12, § 7.1 (“The following issues will be considered grievable:
Department policies/procedures, directives, or conditio.ns which directly affect an inmate.”)
(emphasis added).  Thus, ruling that the Appéllants’ grievances do not concern
“policies/procedures” under Paragraph 13.9 is not inconsistent with ruling that the Appellants’
claims were grievable under Parégraph 7.1

For the foregoing reasons, I conclude that prevailing wage claims do not constitute
grievances conceming “policies/procedures™ under Paragraph 13.9 of GA-01.12. Rather, I find
that preveiling wage claims are “incident” grievances and thus must be filed within the fifteen-
day.timeframe set forth in Paragraph 13.1.

IL Did the Appellants have reasonable cause under Paragraph 13.9 not to file
within Paragraph 13.1’s fifteen-day time frame?

The Appellants next argue that, if this court determines that their Step 1 grievances
constituted “incident” grievances and, therefore, were subject to Paragraph 13.1’s fifteen-day
filing deadline, they had “reasonable cause™ under Paragraph 13.9 not to file their Step 1s before
the South Carolina Supreme Court issued its opinions in Adkins and Wicker. Specifically, the

Appellants contend that the Department’s “practice of denying grievability” for prevailing wage
claims, as well as the ALC’s en banc order in McNeil v. South Carolina Department of
Corrections, 00-ALJ-04-00336-AP (S.C. Admin. Law Ct. Sept. 5, 2001), “effectively barred”

7 In this court’s view, the Appellants’ wage rates were “condition[s]™ affecting their pasticipation in the prison

industries project operated at Licber. [ndeed, the Prison Industries Act specifically refers 1o inmates® “rates of pay”
as “conditions of employment.” See §.C. Code Ann. § 24-3-315 (2007) (The director must determine prior to using
inmate labor in 2 prison industry project that it will not displace employed workers, that the locality does not have a
surplus of available labor for the skills, crafls, or trades that would utilize inmate labor, and that the rates of pay
and other conditions of employment are not less than those paid and provided for work of similar nature in the
locality in which the work is performed.”) (emphasis added).

10
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them from exercising their grievance and appeal rights prior to the issuance of Adkins
and Wicker.® [ disagree. ' '
Paragraph 13.9 of GA-01.12 provides in pertinent part:

Exceptions [to the 15 day time limit requirement] may . . . be made for incident
grievances by the Chief/designee, Inmate Grievance Branch, provided that
documented reasonable cause can be demonstrated as to why the original time
frame was not met, e.g., inmate physically unable to initiate grievance due to
hospitalization, court appearance, etc. The walver must be requested by the
grievant, ' ’

poC l;olicy Number GA-01.12, | 13.9 (emphasis added).

Paragraph 13.9 clearly states that “documented reasonable cause” must be shown as to
why the fifieen-day time limit “was not met,” and that any such waiver of the time limit must be
“requested by the grievant.” Thus, exceptions to the fifteen-day filing deadline are not automatic
or guaranteed, [nstead, the grievant must affirmatively request a waiver to the fifteen-day time
limit and provide documented reasanable cause in support for such a request.

As reflected by the record, no Appellant requested a waiver to the fifteen-day time limit
in his Step | grievance by which he asserted “reasonable cause” as permitted by Paragraph 13.9,
Also, no Appellant provided “documented reasonable cause” in the manner required by
Paragraph 13.9. Therefore, no Appellant satisfied the procedural requirements set forth in
Paragraph 13.9.

Instead, the vast majority of the Appellants first explicitly invoked such a “reasonable
cause” exception in their Notices of Appeal to this court. By only invoking this exception withiﬁ
their Notices of Appeal, the Appeliants failed to afford the Department an opportﬁnity to
consider their request. Accordingly, this issue has not been properly preserved by the
Appellants. See Brown v. S.C. Dep’t of Health & Envtl. Control, 348 §.C. 507, 519, 560 S.E2d
410, 417 (2002) (“[1]ssues not raised to and ruled on by the agency are not preserved for judicial

" consideration.”); Kinwah Resort Assocs. v. S.C. Comm’n, 318 S.C. 502, 505, 458 S.E.2d
542, 544 (1995) (holding that a court reviewing a decision of an administrative agency on appeal

cannot consider issues that were not raised to and ruled upon by the agency).

8 mn McNeil, the ALC held that its appeltate jurisdiction in inmate appeals was limited to either: (1) cases in

which an inmate contended that prison officials had erroneously calculated his sentence, sentence related credits, or
custody status; or (2) cases in which the Department had taken an inmate’s created liberty interest as punishment in
a major disciplinary hearing.
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' Furthermore, even if this issue were preserved, [ find that it lacks merit. In its March 10,

- 2011 order, this court expressly held that “Adkins and Wicker did not create new substantive

nghts, new grievance remedies, or new appeal remedies.” [n doing so, the court explained that
under the broad provision of Paragraph 7.1 of GA-01.12, the Appellants’ prevailing wage claims
were grievable and had, in fact, been held to be so by an Administrative Law Judge in 2001.

This court also specifically rejected the Appellants’ argument that the ALC’s decision
in'McNeil made prevailing wage claims unappealable prior to the issuance of Wicker. The court

explained: “Because the ALC is a lower court, its decisions do not constitute binding precedent.
Given that the ALC cannot create judicial precedent, it certainly cannot answer legal questions
with “finality.” (citations omitted).

Indeed, as the Department correctly notes, the McNeii decision was not the final word oh
the appealsbility of inmate grievances. In Suilivan v. S.C. Dep't of Corr,, 355 S.C. 437, 586
S.E.2d 124 (2003), a decision issued a year prior to Adkins and Wicker, our Supreme Court
specifically instructed the ALC to refrain from relying upon McNeil when determining its
jurisdiction to hear inmate appeals. See id. at 445 n.5, 586 S.E.2d at 128 n.5 ("{B]ecause we
know McNeil has been relied upon by the ALJ in other cases to deny jurisdiction, the ALID and

the circuit court are instructed to look to this opinion, not MeNeil, for guidance in future cases.”).
Moreover, in that case, the Supreme Court reiterated its holding in Al-Shabazz that procedural
due process was guaranteed whenever an inmate was deprived of an interest encompassed by
“the Fourteenth Amendment’s protection of liberty and property.”® Id, at 441-42, 586 S.E.2d at
126 (emphasis added). Notwithstanding the issuance of Sullivan in August 2003, the earliest any

of the Appellants filed a grievance regarding their prevailing wage claims was September 22,

2004. Thus, in light of Sullivan, it seems disingenuous for the Appellants to suggest that they

would have filed their grievénces earlier had it not been for McNeil.

For these reasons, { find that the Appellants’ contention that they were “effectively
barred” frorm filing their Step [s before the issuance of Adkins and Wicker is without merit.

* Al-Shabazz, our Supreme Coust, quoling U.S. Supreme Court precedent from 1972, held that “[tjhe

" requirements of pracedural due process apply . . . to the deprivation of interests encompassed by the Fourteenth

Amendment’s protection of liberty and property.” Al-Shabazz, 338 S.C. at 369, 527 S.E.2d at 750 (quoting Bd, of
ate Co!l v. Roth, 408 U.S. 554, 569{!972))

12
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III.  Did the Department violate the Appellants’ due process rights by applying
the fifteen-day filing deadline in Paragraph 13.1 to their claims?

Next, the Appellants argue that their right to file Step | grievances regarding their

prevailing wage claims did not accrue until the issuance of Adkins and Wicker and that they

could not enforce such rights until the issuance of those two decisions. Therefore, they argue
that the Department denied them due process by applying Paragraph 13.1°s fifteen-day filing
deadline to those grievances involving prevailing wage claims that arose prior to the issuance

of Adkins and Wicker. [ disagree.

As discussed above, this court’s March 10, 2011 order previously determined that

“Adkins and Wicker did not create new substantive rights, new griéyance remedies, or new
éppeal remedies.” Thus, the court has already determined that the Appellants possessed
>grievance rights and appellate remedies concerning their prevailing wage claims prior 10 the
Supreme Court’s issuance of Adkins and Wicker.

Furthermore, it should be noted that, in Al-Shabazz, 338 S.C. 354, 374-75, 527 S.E.2d
742, 753 (2000), our Supreme Court held that “[DOC]’s disciplinary and grievance procedures
. comply with the minimal due process required in such proceedings.” Al-Shabazz, 338 S.C.
at 374-75, 527 S.E.2d at 753 (emphasis added). The Court also determined that “an inmate may

seek review of [DOC's] final decision in an administrative matter under the APA,” and that -

“[p]lacing review of these cases within the ambit of the APA ﬁill ensure that inmate receives

_ due process.” Id. at 369, 527 S.E.2d at 750 (emphasis added). Thus, the Court recognized that

inmates received due process by filing a grievance with the Department and then appealing the
Department’s final decision regarding the grievance to the ALC.

The Court also 'recognized as much in Wicker when it rejected the notion that the ALC

lacked jurisdiction to review the Department’s denial of an inmate’s prevailing wage
grievance. See Wicker, 360 S.C. at 424-25, 602 S.E.2d at 57-58. The Court concluded that
because the inmate was entitled to due process with regard to his prevailing wage claim
under Al-Shabazz, the Department’s denial of his grievance was reviewable by the ALC. Id.
Thus, the Court implicitly acknowledged that inmates receive due process by processing their
prevailing wage claims through the Department’s grievance system and the review procedures of
the APA.
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In conclusion, this couﬁ's March-10, 2011 order and the relevant precedent from our
Supreme Court clearly contradict the Appellants’ claim that the Department denied them due
process by invoking the fifieen-day filing deadline set forth in Paragraph 13.1. The Appellants’
failure to timely avail themselves to the process available to them is exclusively attributable to
their own failure to act in conformity with the provisions of this paragraph. Consequently, the
‘Department's application of the fifteen-day filing deadline to the Appellants’ prevailing wage
claims that arose before the issuance of Adkins and Wicker did not violate their due process .

rights.

IV. Did the Department waive its right to raise Paragraph 13.1's fifteen-day time

limit?

Next, the Appellants argue that the Department waived its right to apply the fifteen-day
filing deadline to their Step 1 grievances for the following reasons: (1) the language in Paragreph
13.9 and the instructions on the Department’s pre-printed Step 1 grievance form, which both
state that policy gﬁevancés may be filed at any time, are inconsistent with an intent to raise the
fifteen-day filing deadlinc;‘ (2) for 153 inmates, the Department did not raise timeliness as an
issue in its responses to the: Appellants® Step 1 grievances; and (3) for 32 Step 1 responses, and
136 Step 2 final decisions, the Department raised the fifteen-day filing deadline and considered
the merits of the Appellants’ prevailing wage claims. As discussed below, [ find the Appellants’
arguments unpersuasive.

A

As stated above, the Appellants contend that th/e language in Paragraph 13.9 and the
instructions appearing on the preprinted Step 1 grievance form are inconsistent with the
Department’s intent to assert the fifteen-day filing deadline as a basis by which to deny the
prevailing wage claims articulated by the Appellants within their Step is. [ disagree.

“Waiver is a voluntary and intentional abandonment or relinquishment of a known
right.” Eason v. Eason, 384 S.C. 473, 480, 632 S.E.2d 804, 807 (2009) (quoting Parker v. Parker,
313 S.C. 482, 487, 443 S.E.2d 388, 391 (1994)). [t may be either express or implied. Lyles v,
BMI, Inc,, 292 S.C. 153, 158, 355 S.E.2d 282, 285 (Ct. App. 1987). Acts that are inconsistent
with the continued assertion of a right may give rise to a waiver. Provident Life and Acc. [ns. '
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Co. v. Driver, 317 8.C. 471, 478, 451 S.E.2d 924, 928 (Ct. App. 1994). Waiver is an affirmative
defense, and the burden of proof is upon the party who asserts it. ld. at 478, 451 S.E.2d at 929.

Here, the Department applied the fifteen-day filing deadline set forth in Paragraph 13.1 to
the Appellants’® prevailing wage claims because those claims represented “incidents” by which
the Appellants challenged the conditions of their participation in the prison industries project at
Lieber. Importantly, the ph:-printed form and Paragraph 13.]1 expressly stated that inmates were
required to file their Step 1s within 15 days of any alleged “incident.” Thus, the Department’s
application of the fifteen-day filing deadline in Paragraph 13.1 was entirely consistent with the
Depariment’s grievance policy and the pre-printed Step 1 forms.

Although the Step | form and Paragraph 13.9 provided‘ an exception to the fifteer-day
filing deadline for grievances conceming “policies/procedures,” nothing in the Department’s
grievance policy or in the language of the pre-printed Step 1 form suggested that prevailing wage
claims constituted policies/procedures grievances under Paragraph 13.9. By merely providing an
exception to the fifteen-day filing deadline, the Department did not waive its right to invoke the
fifteen-day deadline for cases falling outside that exception. Accordingly, 1 find that the
Department did not waive the fifteen-day deadline in Parégraph 13.1 for filing incident
grievances by issuing the language in Paragraph 13.9 or the instructions on the pre-printed Step 1
grievance form.

B

The Appellants also argue that the Départment waived the ﬁﬂeen-day filing deadline in
Paragraph 13.1 because it did not raise timeliness as an issue in [53 of its responses to the
Appellants’ Step | grievances. | disagree. |

“Administrative agencies have an inherent authority to reconsider a prior determination
which is not final . . ..” 2 Am. Jur. 2d Administrative Law § 468 (updated Nov. 2011). As
discussed below, the responses provided to the Appellants’ Step Is did not constitute final
decisions of the Department. Accordingly, during the Step 2 review process, the Department
was authorized to reverse the Step | decision or, alternatively, to uphold the Step | decision on
different grounds. '

| Paragraph 13 of the Department’s grievance policy sets forthl the steps in the grievance

process. Per Paragraph 13.1, an inmate must complete a Step | grievance form in which he must
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articulate the basis of his complaint. The inmate must then submit that form to an employee
designated by the Warden within fifteen days of the alleged “incident.” DOC Policy Number
GA-01.12, 9 13.1. Paragraph 13.2 further articulates that the Step { must be forwarded to the
[nstitutional [nmate Grievancc‘Cbordinator, who, if unable to resolve the matter inforinally, must
conduct a complete investigation and make recommendations to the Warden. DOC Policy
Number GA-01.12, 9 13.2, The Warden must respond to the inmate “in writing . . . indicating in
“detail the rationale for the decision rendered and any recommended remedies.” DOC Policy
Number GA-01.12, ] 13.3. '

If the inmate is unsatisfied with the response at the institutional level, he may appeal
under Paragraphs 13.4 and 13.5 by filing a “Step 2" appeal and thereby seek a final agency
decision. Paragraph 13.4 provides that “[i]f the grievant is not satisfied with the decision of the
Warden, the grievant may next appeal to the Division Director of Operations for final resolution
of the grievance.” DOC Policy Number GA-01.12, § 13.4 (emphasis added). Furthermore,
Paragraph 13.5 states: “The responsible official will render the final decision on the grievance
within 60 days from the date that the Institutional Inmate Grievance Coofdinator received the
appeal of the Warden's decision. . . . The response of the responsible official will be the
Department’s final response in the matter. DOC Policy Number GA-01.12, § 13.5 (emphases
added). '

Thus, under Paragraphs 13.4 and 13.5, the final decisions concerning the issues raised in
the Appellaﬁts’ grievances were rendered by the responsible official at the tigency level, and this
official’s response to the Step 2 appeals constituted the final agency decisions. Therefore,
because the Departmeﬁt raised the issue of the fifteen-day filing deadline in its Step 2 decisions,
the failure by the Warden to raise the issue in some of his Step | decisions did not constitute
waiver of the issue. Rather, as noted above, the Department pbsseséed the authority to modify
the Warden’s Step 1 decisions because they were not final.

For instance, in Friends of Potter Marsh v. Peters, 371 F. Supp. 2d 1115 (D. Alaska

. 2005), the plaintiffs objected to the Secretary of Transportation’s waiver, in a federal
transportation iegislntion guidance, of a statutory requirement that Surface Transportation

Program projects not be located on local roads or rural minor collectors. The defendants moved
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to dismiss the matter, contending that there had been no final agency action. The court granted
the defendant’s motion to dismiss, explaining:

Even if Plaintiffs are correct that the waiver is invalid, an erroneous legal
interpretation at one stage in the process is not a final agency action. There is
still time for the Secretary to change or modify the waiver, issue an
individualized waiver, or the agency may not need to rely on the waiver.

Id. at 1122 (emphasis added).

Like the legislation guidance at issue in Peters, the Step Is in this case were not final
agency decisions. 1In its Step 2 responses, the Department retained the right to come to a
different conclusion than that reached in the Step 1 responses. Just as the Department could have
reversed the Step ) decisions, it also had the authority to affirm the Step 1 decisions on other
grounds. Thus, because the Step 1 responses were not final agency decisions, the mere fact that
the Department failed to invoke the fifleen-day filing deadline when it issued some of the Step 1
responses did not preclude it from raising the issue in its Step 2 responses.

The Appellants’ reliance on Ross v. County of Bernalillo, 365 F.3d 1181 (10" Cir.
2004), abropated in part by Jones v. Bock, 549 U.S. 199 (2007), is misplaced. In that case, the
Tenth Circuit addressed whether an inmate had exhausted his administrative. remedies regarding
his claim that the prison shower was unreasonably dangerous where the inmate failed to file a
complaint within the three-day timeframe set forth in the prison’s procedures. The Tenth Circuit
concluded that because prison. officials had accepted his complaint and found in his favor, the
- inmate had exhausted his administrative remedies. Specifically, the court held:

We need not address in the abstract whether Ross’ complaint was timely because
in this case the prison did actually consider it. Nothing in the record suggests that
MCDC treated Ross’ complaint as untimely; indeed, Ross received a favorable
response and a mat was placed in the shower as he requested. If a prison accepts
a belated filing, and considers it on the merits, that step makes the filing proper
for purposes of state law and avoids exhaustion, default, and timeliness hurdles in
federal court.- -

1d. at 1186.

The present case is distinguishable from Ross. In Ross, the court based its decision on

'

the fact that “[n]othing in the record suggests that MCDC treated Ross’ complaint as untimely”

and that “Ross received a favorable response” to his complaint. ld. Here, in contrast, the

Department found against the Appellants in its responses 1o both the Appellants® Step 1s and
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Step 2s. -Moreover, in its responses t0 the Appellants’ Step 2s, the Department made it clear that
it considered the Appellants’ grievances to be untimety.

Accordingly, because the Department raised the issue of the fifteen-day filing deadline in
its Step 2 decisions, it did not waive its right to do so in the present appeal.

Cc

Finally, the Appellants note that there are 32 Step | responses and 136 Step 2 final
decisions in which the Department both raised the fifteen-day filing deadline in Paragraph 13.1
and considered the merits of the Appellants’ prevailing wage claims. The Appellahts contend -
‘that wfth respect to those responses, waiver should apply because the Department’s consideration
of the merits was inconsistent with an intent to rely on Paragraph 13.1. [disagree.

In the responses at issue, the Department plainly stated that the Appellanis’ prevailing
wage claims were time-barred under Paragraph 13.1. While the Department also addressed the
merits of the Appellants’ claims within those responses, that mere fact did not preclude the
Department from applying the fifteen-day filing deadline from Paragreph 13.1. The
Department’s decisions must be read in their entirety. When done so, it is plain that there is no
basis for concluding that the Department waived, either expressly or impliedly, its right to invoke
the fifteen-day filing deadline. Cf. Brooks v. Walls, 279 F.3d 518, 523 (7th Cir. 2002) (holding
that when a state court rules against a party on both procedural and substantiv‘e grounds, the
court “has not abandoned the procedural ground but has instead added a substantive failing to the

procedural one.”). 10

10 Appellants cite Pozo v, McCaughtry, 286 F.3d 1022 (7th Cir. 2002) for the proposition that courts are divided
on the issue of whether a filing that is dismissed as both untimely and unmeritorious is properly filed. In that case,
ihe Seventh Circuit considered whether a prisaner's failure to take a limely administrative appeal within the siate
system meant that he failed to exhaust state remedies for purposes of 42 U.S.C. § 1997¢(a). Alhough the court
answered the question in the affirmative, in dicta it stated that “(c]ases look both ways on the question whether 8
document that is rejected as botk late and unmeritorious counts as properly filed.” Id a1 1025.

Appellants now attempt to rely on that statement, but they neglect to discuss the U.S. Supreme Court’s
subsequent decision in Pace v, DiGuglielmo, 544 U.S. 408 (2005). !n that case, the Court addressed whether a state
post-conviction petition that the state court had rejected es untimely could nonetheless be considered “properly
filed” for the purposes of the tolling provision of 28 U.S.C. § 2244(d)(2). After noting the division among the
circuit courts on the issue, the Court held: “[T]ime limits, no mattet their form, are “filing" conditians. Because the
state court rejected petitioner’s PCRA pelition a5 untimely, it was not “propecly filed®. . . * [d, ar 417; see also
Carey v, $affold, 536 U.S. 214, 226 (2002} (holding that if a state court clearly ruted that a prisoner’s application for
collateral review was untimely, then “that would' be the end of the matter® for federal purposes, “regardless of
whether [the stale court] also addresscd the merits of the claim, or whether its timeliness ruling was ‘entangled’ with
(he merits.™). I light of the U.S. Supreme Court’s holding in Pece, this court is unwilling to rely upon any federal
circuit court decision holding that a document dismissed as both untimely and unmeritorious is properly Giled.
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V. Was the Department equitably estopped from raising Paragraph 13.1?

Next, the Appellants contend that the Department is equitably estopped from raising the
fifteen-day filing deadline in Paragraph 13.1. Specifically, the Appellants argue that Paragraph
13.9 and the pre-printed Step | form “lulled” them into believing that their prevailing wage
claims were policy grievances and thus could be filed “at any time.” [ disagtee.

“The essential clements of equitable estoppel are divided between the estopped party and
the party claiming estoppel.” Strickland v. Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 470
(2007). The elements of equitablé estoppel as related to the party being estopped are: (1)
conduct which amounts to a false representation, or conduct which is calculated to convey the
impression that thé facts are otherwise than, and inconsistent with, those which the party

. subsequently attempts to assert; (2) the intention that such conduct shall be ai:ted upon by the
other party; and (3) actual or constructive knowledge of the real facts. 1d. The party asserting
estoppel must show: (1) lack of knowledge, and the means of knowledpge, of the truth as to the
facts in question; (2) reliance upoh the conduct Aof the party estopped; and (3) a prejudicial
change of position in reliance on the conduct of the party being estopped. Id. at 84-85, 650
S.E.2d at 470. The party asserting equitable estoppel bears the burden of cstablishing all of the ’
elements. Kelly v. Logan, Jolley, & Smith, L.L.P., 383 S.C. 626, 682 SE2d 1, 7 (Ct Apb.
2009).

Under South Carolina law, a party may. be estopped from claiming the statute of
limitations as a defense if the delay that otherwise would give operation to the statute was
induced by the party’s conduct, Kleckley v. Nw. Nat. Cas. Co., 338 S.C. 131, 136, 526 S.E.2d
218, 220 (2000). The South Carolina Supreme Court has described the necessary “inducement”
as follows:

Such inducement may consist of an express representation that the claim will be
settled without litigation or conduct that suggests a lawsuit is not necessary. The -
defendant’s conduct may also involve inducing the plaintifT either to believe that
an amicable adjustment of the claim will be made without suit or to forbear
exercising the right to sue.

Id. at 136-37, 526 S.E.2d at 220 (citations omitted),

Here, the only conduct of the Department that the Appellants point to in making their
estoppel argument is the Department’s issuance of Paragraph 13.9 and the Step | instructions.
However, Paragraph 13.9 and the Step | instructions did not state that all grievances could be
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filed outside of Section 13.1's fifteen-day deadline. Rather, they merely stated that grievances
concerning “policies/procedures” could be filed outside of that deadline. Additionally, both
Paragraph 13.1 and the Step 1 instructions clearly notified the Appellants that “incident”
grievances had to be filed within fifteen days. Although the Appellants claim they thought that
Paragraph 13.9 applied to their prevailing wage claims, there is no evidence that the Department,
through its words or actions, induced the Appellants into believing that their grievances
constituted “policies/procedures™ grievances. Therefore, the Appellants have failed to show that
the Department engaged in conduct which “amount{ed] to a false representation,” or conduct
which was “calculated to convey the impression that the facts are otherwise than, and
inconsistent with, those which the party subsequently attempts to assert.” See Strickland, 375
S.C. at 84, 650 8.E.2d at 470, |

The Appellants have also failed to establish that the Departnient engaged in the t;'pe of
“inducement” described in‘ Kleckley. See Kleckley, 338 S.C. at 136-37, 526 S.E.2d at 220.
There is no evidence the Department did anything that would have induced the Appellants into
believing that filing a grievance was unnecessary. Rather, the record merely shows that the
Department issued a grievance policy that set forth, in a straightforward fashion, different time -
periods for filing different types of grievances. In the court’s view, such evidence, on its own, is
insufficient to establish an estoppel claim. A party should not be able to avoid the consequences
of a filing deadline simply by claiming that it misinterpreted the deadline.” For these reasons, |
find that the Department is not equitably estopped from raising the fifteen-day filing deadline in
Paragraph 13.1. '

VI. Was the fifteen-day time limit set forth in Paragraph 13.1 tolled until after
the issuance of Adkins and Wicker?
Next, the Appellants argue that the fifteen-day filing deadline in Paragraph 13.1 was
" tolled until afier the issuance of Adkins and Wicker because, prior to that time, Appellants were
“effectively barred” from exercising any grievance and appeal rights. | disagree.
Where a statute sets forth a limitation period for commencement of an action, courts haVc

invoked the doctrine of equitable tolling to suspend the statutory period “to ensure fundamental .

" Significantly, there is no evidence that any of the Appellants ever asked the Department whether a prevailing

wage claim constituted an “incident”™ grievance or a grievance concerning “policies/procedures.”

\
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practicality and faimess.” Hooper v. Ebenezer Sr. Servs. & Rehab. Ctr., 386 S.C. 108, 115, 687
S.E.2d 29, 32 (2009) (quoting Rodriguez v. Superior Court, 98 Cal. Rptr. 3d 728, 736 (Cal. Ct.

App. 2009)). Equitable tolling is a judicially created doctrine, and it stems from the judiciary’s
inherent power to formulate rules of procedure “where justice demands it.” Hooper, 386 S.C. at
115, 687 S.E.2d at 32. The party claiming the statute of limitations shbuld be tolled bears the
burden of establishing sufficient facts to Justify its use, Id.

Equitable tolling is reserved for extraordinary circumstances, and it is rarely applied in
South Carolina, American Legion-Post 15 v. Horry County, 381 S.C. 576, 582, 674 S.E.2d 181,
184 (Ct. App. 2009). The threshold necessary to trigger equitable tolling is very high, lest the
exception swallow the rule. Ex parte Ward, 46 So. 3d 888, 897 (Ala. 2007). Our Court of
Appeals has explained: ’

{Alny invocation of equity to relieve the strict application of a statute of
limitations must be guarded and infrequent, lest circumstances of individualized
hardship supplant the rules of clearly drafted statutes. To apply equity generously
would loose the rule of law to whims about the adequacy of excuses, divergent
responses to claims of hardship, and subjective notions of fair accommodation.

Pelzer v. State 378 S.C. 516, 522, 662 S.E.2d 618, 621 (Ct. App. 2008) (quoting Harris v.
Hutchinson, 209 F.3d 325, 330 (47 Cir. 2000)).
Typically, equitable tolling applies in cases where a litigant was prevented from filing

suit because of an extraordinary event beyond his or her control. Hooper, 386 S.C. at 116, 687
S.E.2d at 32; see also 54 C.J.8, Limitations of Actions § 133 (updated Dec. 2011) (“The statute
of limitations generally will not be tolled when the plaintiff has slept on his or her rights, but

only when he or she has been prevented from asserting them.”). However, as the South Carolina
Supreme Court has noted, court have ﬂex'ibility in applying equitable remedies such as tolling:

“The equitable power of a court is not bound by cast-iron rules but exists to do
fairness and is flexible and adaptable to particular exigencies so that relief will be
granted when, in view of all the circumstances, to deny it would permit one party
to suffer a gross wrong at the hands of the other.” Equitable tolling may be
applied where it is justified under all the circumstances. We agree, however, that
equitable tolling is a doctrine that should be used sparingly and only when the
interests of justice compel its use.

Hooper, 386 S.C. at 116-17, 687 S.E.2d at 33 (citations omitted).
Tuming to the present case, the court notes at the onset it is quesnonab!e whether

Paragraph 13.1's fifteen-day filing deadline is subject to tolling. As noted above, it appears that
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the deadline is a statute of creation. Unlike statutes of limitations, statutes of creation cannot be
tolled. See 54 C.1.S. Limitations of Actions § 5 (updated Dec. 2011) (“Statut::s of limitations are
subjéct to tolling, whereas statutes of creation are not.;’).
Even if the deadline can be tolled, the circumstances do not warrant the application of
equitable tolling here. The Appellants contend that tolling should be applied because the McNeil
_decision prevented them from filing their grievances. However, as noted above, McNeil was an
ALC decision and did not constitute binding precedent. See 21 C.J.S. Courts § 212 (updated
Dec. 2011). Had the Appellants timely filed grievances and had the ALC denied their grievances
‘based upon McNeil, the Appellants could have appealed to the Court of Appeals, which
possessed the authority to reverse McNeil. In fact, as discussed above, the pertinent portions
of McNeil were unmistakably superseded by the Sullivan decision in August 2003— a full year
before any of the Appellants filed a grievance. See Sullivan, 355 S.C. at 445 n.5, 586 S.E.2d at
128 n.5. Thus, while McNeil may have discouraged the Appellants from filing their prevailing
wage grievances, it did not bar them from doing so.

Furthermore, the “interests of justice” do not call for the application of eqﬁitable tolling
in this case. There is no evidence that the Department prevented the Appellants from timely
filing their grievances. Moreover, if equitable tolling were applied here, the Department would
be forced to defend actions it took many years ago. As our Court of Appeals has noted, the
passage of time can greatly hinder a party’s ability to defend against a claim:

[W]ith the passage of time, evidence becomes more difficult to obtain and is less
reliable. Physical evidence is lost or destroyed, witnesses become impossible to
locate, and memories fade. With passing time, a defendant faces an increasingly
difficult task in formulating and mounting an effective defense.

Moriarty v. Garden Sanctuary Church of God, 334 S.C. 150, 163, 511 S.E.2d 699, 706 (Ct. App.
'1999), aff°’d, 341 S.C. 320, 534 S.E.2d 672 (2000).

While not tolling Paragraph 13.] will mean the dismissal of nearly all of the Appellants’

prevailing wage claims, in Adkins, our Supreme Court held that the prevailing wage statute was

not enacted for the special benefit of inmates, but rather was passed to “prevent unfair

competition.” Adkins, 360 S.C. at 418, 602 S.E.2d at 54. In the present case, any unfair
competition that arose as a result of the Department’s alleged failure to pay the prevailing wage

years ago will not be rectified by allowing the inmates to bring a prevailing wage claim now.
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Competitors who may have been previously harmed by the Department’s asserted failure to pay
the prevailing wage likely will not receive any type of benefit as a result of the inmates bringing
such a case. The damage has already been done. Rather, the main party that stands to benefit
from brevailing wage claims involving conduct that occurred long ago is the inmates—a group
which our Supreme Court expressly stated was not the intended beneficiary of the prevailing
wage statute.

VIL. Did inmates comply with Paragraph 13.1’s filing deadline because it was
tolled by their class action?

Next, the Appellants argue that the fifteen-day filing deadline in Paragraph 13.1 was |
tolled when they filed their class action in Williams on January 29, 2002. | disagree,

In making this argument, Appellants rely upon the U.S. Supreme Court’s decision
in Crown, Cork & Seal Co. v. Parker, 462 U.S. 345 (1983). In that case, the Court held that the
running of the ninety-day statutory period within which the plaintiff was required to commence
his employment discrimination suit was tolled during the period there was pending a class action
in which he was a putative class member, [d. at 353-54, The Court further held that because the
plaintiff did not receive his notice of right to sue until after the class action was filed, he retained
a full ninety days to bring suit after the class certification was denied. Id. at 354. In reaching
these conclusions, the Court reasoned that “unless the statute of limitations was tolled by the
filing of the class action, class members would not be able to rely on the existence of the suit to
protect their rights.” 1d. at 350. The Court further reasoned:

A putative class member who fears that class certification may be denied would
have every incentive to file a separate action prior to the expiration of his own
period of limitations. The result would be a needless multiplicity of actions—
precisely the situation that Federal Rule of Civil Procedure 23'% and the tolling
rule of American Pipe were designed to avoid.

Id. at 350-51. .
The facts of the present case are notably different from those of Crown, Uniike the class
action in Crown, the Appellants’ class action did not fail because their certification was denied.

Rather, it failed because the South Carolina Supreme Court concluded in Adkins that the inmates

2 Federal Rule of Civil Procedure 23 sets forth the requirements regarding the filing of class actions, Sge Fed. R.
Civ.P. 23, .
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did not have a private cause of action with regard to their prévailin’g wage claims, See Adkins,
360 S.C. at 416-419, 602 S.E.2d at 53-55. Thus, applying tolling to the present matter would
constitute a-significant extension of Crown. Such an extension would also require this court to
conclude that the Appellants were justified in relying upon the 2002 class action to protect their
rights, despite the fact that the South Carolina Supreme Court ultimately determined that no
private right of action existed. ‘

The Appellants’ reliance on Crown is also mistaken because the Crown decision was

based in large part upon Federal Rule of Civil Procedure 23—a rule which does not apply to the
Depa:ﬁnent‘s internal grievance system. Moreover, the Court is unaware of any applicable rule
similar to Rule 23 that allows inmates to file grievances as a class. Therefore, the Crown Court’s
reasoning regarding Rule 23 and its purpose are simply inapplicable to the present case.

Finally, the court notes that, unlike in Crown, for a significant number of Appellants,

their right to file a grievance regarding their prevailing wage claims arose long before the filing

" of the class action in 2002, The record shows that numerous Appellants began participating in

the prison industries project at Lieber several months, and in some cases years, before the class
action was filed. As discussed in more detail below, under Paragraph 13.1, these Appellants
were required to file a grievance within fifteen days after being informed of the Department’s
decision to pay them less than the prevailing wage. Thus, by the time the 2002 class action was
filed, Paragraph 13.1's fifteen-day filing deadline had already passed with regard to their

“prevailing wage claims. Accordingly, even if the running of the fifteen-day filing deadline were

suspended 'by the filing of the class action, these Appellants still failed to timely file their
grievances.

For these reasons, [ conclude that Crown is distinguishable from the present case and that
Paragraj:h 13.1°s fifteen-day filing deadline was therefore not tolled by the filing of Appellants’
class action in' Williams. '

VIIL. Areinmates’ grievances timely filed because they filed within fifteen days of
a term of employment? - A

Finally, the Appellants argue that all Step Is filed during or within fifleen days of
completion of a term of employment should be considered timely regardless of when the

Appellants began their employment. | disagree.
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As noted above, Paragraph 13.1 of GA-01.12 states that inmates must submit their
grievances “within 15 days of the alleged incident.” The “alleged incident” in this case was not

LN}

the Appellants’ “completion of a term of employment,” but rather the Department's decision to
pay the Appellants less than the prevailing wage as required under Section 24-3-430(D).
Accordingly, the fifteen-day time frame in Paragraph 13.1 began to run when the Appellants
were informed of the Department’s decision to pay them less than that mandated by Paragraph
24-3-430(D).

‘A similar conclusions was reached in Wallace v. Burbury, 305 F. Supp. 2d 801, 806
(N.D. Ohio 2003). In that case, an inmate brought an action in federal court alleging that prison
officials violated his constitutional rights by denying his religious accommodation request for
Passover. The prison officials argued that the inmate failed to exhaust his administrative
remedies because he did not timely file a complaint under Ohio’s inmate grievance procedure.
_The procedure required that “[w]ithin fourteen calendar days of the date of the event giving rise
to the complaint, the inmate shall file an informal complaint to the direct supervisor of the staff
member, or department most directly responsible for the particular subject matter of the
complaint.” [d. at 806. The inmate, despife leaming of. the denial of his religibus
accommodation request a week before Passover began, did not file a complaint until eleven days
after the week-long holiday ended. Nevenhéless. the inmate contended that his complaint was
timely filed, arguing that “because his requests for 'religious accommodation were denied
through the week of Passover,” the “event giving rise to the complaint” occurred daily through -
the last day of the holiday. Id. The court rejected the inmate’s argument, explaining:

To allow a filing deadline to toll with a continuous violation . . . would
undermine the very purpose of the deadline, which is to limit the time to file
a claim. The event giving rise to the complaint was the date in March, 2002,
when plaintiff first learned that NCCI would not honor his request to observe
Passover. All subsequent grievances stem from that initial event. The filing of
plaintifP’s informal grievance was therefore untimely, and failure to file a timely
grievance does not constitute an exhaustion of available administrative remedies,

1d.'(emphasis added); see also Johnson_v. Johnson, 385 F.3d 503, 519 (5" Cir. 2004) (“While it
is true that the conditions that Johnson suffered both before and after the grievance were of the
same general character, to permit the March 2001 griévnnce to reach back to events that

transpired up to six months earlier would effectively negate the state’s fifteen-day rule and
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frustrate the prison system’s legitimate interest in investigating complaints while they are still
fresh. That a condition continues does not excuse the failure to file a grievance earlier.”)
(emphasis added).

~ Similar to the court in Wallace, this court concludes that the Appellants should have filed

a grievance within fifteen days after being informed of the Department’s decision to pay them
less than the prevailing wage. Like the deadline at issue in that case, the purpose of the fifteen-
day deadline in Paragraph 13.1 is to limit the time to file a claim. [f this coust were to hold that
inmates may timely file grievances within fifteen days of any term of employment, the
Department could be forced to defend wage decisions it made a long time ago.

The Appellants contend that ruling against them on this issue would be “absurd” because
it would require an inmate asserting a pfevailing wage claim to file a grievance every time he
received a paycheck. However, the court’s decision here does not mandate such a resuit. Rather,
a timely filed grievance will cover all damages recoverable by an inmate as a result of the
Department’s decision to pay him less than the prevailing wege. Thus, as long as an inmate
timely files a grievance within fifteen days of leaming of the Department’s decision to pay him
less than that required under Section 24-3-430(D), he will not need to file any additional

grievances during the period of his employment affected by that decision.

CONCLUSION AND ORDER

Based on the foregoing, | conclude the following:

1. The Appellants’ grievances did not concemn “policies/procedures” as that term is used
in Paragraph 13.9 of GA-01.12 and thus the fifkeen-day filing deadline in Paragraph
13.1 applied to their grievances.

2. The Appellants did not have reasonable cause for not filing their grievances within
Paragraph 13.1°s fifteen-day time limit.

3. The Department’s application of Paragraph 13.1 did not violate the Appellants’ due
process rights. ‘

4. The Department did not waive its right 10 raise Paragraph 13.1's fifteen-day filing
deadline. -

5. The Department was not equitably estopped from raising Paragraph 13.1.

6. The Appellants were not “effectively barred” from exercising their grievance and
appeal rights before Adkins and Wicker and therefore the fifteen-day filing deadline
set forth in Paragraph 13.1 was not tolled prior to the issuance of those decisions.
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7. Paragraph 13.1's fifteen- day filing deadline was not tolled by the filing of the
Appellants’ class acuon suit in circuit court.

8. The Appellants did not comply with Paragraph 13.1 by filing their grievances wnthm
fifkeen days of a term of employment.

Applying these conclusions to this case, a review of the record reveals that, with the lone

| exception of Fred Gatewood, #289775, none of the Appellants timely filed their Step 1

grievances. Other than Gatewood, each Appellant filed his Step | grievance more than'ﬂﬁeen

days after his initial pay date. Certainly, by his initial pay date, each Appellant should have
known of the Department’s decision to pay him less than the prevailing wage. Accordingly,

IT IS HEREBY ORDERED that, forjevery Appellant other than Gatewood, the
Department’s final decisions in this matter are AFFIRMED,

IT IS FURTHER ORDERED that, as to Gatewood's appeal, within twenty (20) days
from the date of this Order, the Department shall supplement, to the extent necessary, the Record
on Appeal to include all content required under ALC Rule 36(B).

IT IS FURTHER ORDERED that the parties prepare briefs on the merits of
Gatewood's appeal, taking into account the court’s rulings in this Order. '

IT IS FURTHER ORDERED that the Appellants® Brief shall be filed thirty (30) days
from the date of receipt of the supplemented Record on Appeal and shall be limited to no more
than thirty (30) pages. The Respondent’s Brief shall be filed thirty (30) days from the date of
receipt of the Appellants’ Brief and shall be limited to no more than thirty (30) pages. If the
Appellants wish to file a Reply to Respondent’s Brief, that Reply shall be due fifteen (15) days
from the date of receipt of the Respondent’s Brief and shall be limited to no more than fifteen

(15) pages.
AND IT IS SO ORDERED. 4
Ralph K. Anderson, [I]
Chief Administrative Law Judge
July 26, 2012

Columbia, South Carolina
LAW OrriCES
JUt 2 7 2012

97 MALONE, THOMPSON
SUMMLERS & OTT,LLC .
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MALONE. 'HOMPSON
CERTIFICATE OF SERVICE SUMMERS & OTT, LLC

1, E. Harvin Belser Fair, hereby certify that { have this date served this Order upon all parties to
this cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency

| Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s).
E. Harvin Belser Fair
Judicial Law Clerk
July 26, 2012
Columbia, South Carolina
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STATE OF SOUTH CAROLINA HAY 03 29y
ADMINISTRATIVE LAW COURT SALONE
' MMERS ;3’8%5{’30_\-
Kenneth Arnold, #238375, lic
: v . Docket No. 09-ALJ-04-00200-AP
Petitioner, _
vs. ORDER  J= i L E D

South Carolina Department of Corrections, MAY =1 2012

Respondent. SC ADMIN, LAW COURT

et N N e N N Nt Vs Nt s

This matter comes before the Administrative Law Court (ALC) pursuant o the appeal of
Kenneth Amnold, an inmate incarcerated with the Department of Corrections (DOC or
Departmeht). Appellant claims that his constitutional tights were violated because the training
wages he received when he worked in South Carolina Department of Corrections Print and
Graphic were less than “prevailing wages” under S.C. Code Ann. §24-3-430(D). Appellant
requested back pay for the difference between his “training wages” and prevailing wages for the

period of time he worked in prison industries.’

BACKGROUND
Appellant filed a Step 1 grievance dated November 17, 2008, claiming the Department _
failed to pay him wages in violation of South Carolina Code § 24-3-430(D). Appeltant’s
grievance was denied and served on Appellant January 7, 2009. Appellant filed his Step 2
grievance dated January 8, 2009. Appellant asserts that he was employed by prison industries as

Y In the Notice of Appeal, Appellant also contends the Department violated constitutional protections in issuing

its decision, Appellant did not establish he raised the issues of a violation of his constitutional protections below.
An inmate cannot sit sifently during a hearing, raising no objections, and then raise issues such as these for the first
time on appeal, See Kiawah Resort Associates v. South Caroli 'n, 318 S.C. 502, 458 S.E.2d 542 (1995)
(In reviewing a final decision of an administrative agency, the Administrative Law Judge "has a limited scope of
review, and cannot ordinarily consider issues thet were not raised to and ruled on by the administrative agency.”).
Our law is also clear that a party must make a contemporaneous objection that is ruled upon by the trial judge to
preserve an issue for appellate review. State v, Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005). This rule
also applies to constitutional arguments. See State v. Owens, 378 5.C. 636, 638, 664 S.E.2d 80, 81 {2008) (finding
constitutional claims nat preserved for review without a contemporaneous objection st trial). State v. Sheppard, 391
S.C. 415, 420-21, 706 S.E.2d 16, 19 (201 1}. Furthermore, all of the arguments raised by Appellant were merely
conclusory statements. Consequently, Appeliant abandoned these issues on appeal, and they need nat be
considered. See Medica} Unijy. of South Carolina v. Arpaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 (2004) (failure
to provide arguments or suppoiting authority for an issue renders it abandoned); Muir v. C.R. Bard, Inc,, 336 S.C.
266, 298-99, 519 S.E.2d 583, 600 (Ct. App. 1999) (conclusory arguments may be treated as abandoned).
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he was paid by SCDC Printing and Graphic Services, that his grievance was timely under DOC
policies and procedures #GA-01.12 paragraph 13.11, and that the Department’s violation of SC
vCode 24-3-430(D) was a criminal activity. The Warden denied Appellant’s grievance on
February 6, 2009. Appellant received the denial on February 18, 2009 and filed this appeal on
March 3, 2009.

| STANDARD OF REVIEW

The Court’s jurisdiction to hear this matter is derived ﬁom the decision of the South
Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). When
reviewing the Department’s decisions in inmate grievance matters, the Court sits in an appellate
capacity. Al-Shabazz, 338 S.C. at 377: 527 S.E.2d at 754. Consequently, the review in inmate
grievanée cases is limited to the record presented. See S.C. Code Ann. § 1-23-380(4) (Supp.
2011) (“The review must be conducted by the court and must be confined to the record .. . .");
see also S.C. Code Ann. § 1-23-600(E) (Supp. 2011) (directing administrative law judges to

conduct appellate review in the same manner prescribed in § 1-23-380). That section states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

() in violation of constitutional or statutory provisions;
. (b) in excess of the statutory autharity of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record; or ’

() arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion. '

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

DISCUSSION
Timeliness of Wage Claim
The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
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incident.” DOC Policy Number GA-01.12, § 13.1. The Department’s procedure further sets.
forth a specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance withina
specific period of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by McLendon v. S.C. Deg't of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to

timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction

defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 S.C. 413, 415 n.1, 445 S.E.2d 93, 94 n.1 (1994). Whena
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
'C.J.S. Limitations of Actions § 31 (updéted October 2010). “Such a statutory time limit
conditions the existence of the n’ght of action, thereby creating a substantivé, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” 1d.

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “[s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v.
Bobb, 322 §.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of
limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be
reasonably available and there be some end to litigation.”” Traﬁsg. Ins. Co. & Flagstar Corp. V.
S.C. Second Injury Fund, 389 §.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v.
Ebenezer Senior Servs. & Rehab. Ctr,, 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).

“Statutes of limitation embody important public policy considerations in that they stimulate

2 The Department’s prescribed procedures for inmates to seek review of these matters has been approved by the
South Carclina Supreme Court, See Al-Shabazz v. State, 338 S.C, 354, 527 S.E.2d 742 (2000) (“We hold that
Department's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme .
Court in Wolff v. McDopnel], supra. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.”).
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activity, punish negligence, and promote repose by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of 'limitations relieve courts of the burden of trying stale
“claims of those who have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690. o '

- Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5™ Cir. 2004) (noting that
the prféon system has a legitimate interest in investigating complaints while they are still fresh);
see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the
event giving rise to the grievance, witnesses can be identified and questioned while memories are
still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline

‘from Paragraph 13.1 is the only limitations period applicable to this claim.? Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
grievances within any set time period. Due in part to public policy concerns over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s
“policies or procedures.” See, e.g., Lawson v. 8.C. Dep’t of Corr., 06-ALJ-04-00823-AP (S.C.
Admin. Law Ct. Feb. 12, 2007); Wright v. 8.C. Dep’t of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin, Law Ct. Apr. 28, 2006).

The importance of filing deadlines is underscared by the facts of this case. The record

demonstrates the Appellant filed his Step 1 regarding his wage claims on November 17, 2008.
Records reflect Appetlant began work in Print and Graphic on July 12, 2006. Thus, over two
years passed between when Appellahts began participating in the project and when he filed his .
Step 1 challenging his pay.
Implication of Wicker and Adkins
. New Substantive Rights
Appellant also argues that his grievance was timely filed as he filed within fifteen days of
being notified of Adkins v. S.C, Department of Corrections, 360 8.C. 413, 602 S.E.2d 51 (2004)

3 The statutory provisions upon which Appellant bases his pay claim does not create a private right of action. See
Adkins, 360 5.C. at 416419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not

apply to Appellant’s claim. See Talford v, S.C. Dep't of Corr,, 06-ALJ-04-00823-AP (5.C. Admin. Law Ct Feb.
14, 2007). . _

4
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and Wicker v. 8.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004). However,
Wicker and Adkins did not create new substantive rights. A “substantive right” is “{a] right that -
- can be protected or enforced by iaw," and it is “a right of substance rather than form.” Black’s

Law Dictionary 1324 (7® ed. 1999). - It is distinguishable from a procedural right, which is “a

right that derives from legal or administrative procedure™ and which “helps in the protection or
enforcement of a substantive right.” Black’s Law Dictionary 1323 (7" ed. 1999). A substantive
right can be created by statute or by judicial decision. See, e.g., Lawson v. S.C. Dep’t of
Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the whistleblower
V statute created new substantive rights); McCaskey v, Shaw, 295 S5.C. 372, 375, 368 S.E.2d 672,

673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a new substantive

right”). A court creates a new substantive right when it recognizes a new cause of action that did

not previously exist, See Toth v. Square D Co,, 298 S.C. 6, 8, 377 S.E.2d 584, 585-86 (1989).

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison
industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that: | | |

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions.

Id. :
In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as
here, the state has created a statutory right to the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus held that inmates’ prevailing wage claims were grievable through

DOC’s internal grievance processes and that DOC’s denial of those claims could be appealed to
the ALC. Id. at 423-25, 602 S.E.2d at 57-58. _

[ find that Adkins and Wicker did not create new substantive rights. The substantive ‘
right at issue in Adkins and Wicker - i.e., the right to a prevailing wage—was granted to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing

right. Accordingiy, they did not create new substantive rights, See Atlantic Soft Drink Co. of
5
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Columbia, Inc. v. S.C. Nat. Bank, 287 5.C. 228, 336 S.E.2d 876 (1985) (holding that statute that
related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
"right to seek review” is procedural, not substanlive); cf. Baker v. McCo!lah, 443 U.S, 137,145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, but a
method for vindicating federal rights elsewhere conferred by those parts of the United States

Constitution and federal statutes that it describes’); Harvey v. S.C. Dep't of Coﬁections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party’s entitlement to a pre-existing ri ght);
New Grievance Remedies
Adkins and Wicker also did not create new grievance rights. Paragraph 7 of DOC Policy
Number GA-01.12, which has existed in some form since May 1, 1996, sets forth the issues that

are considered grievable by DOC.* Among other grievable issues, it includes the following:
“Department policies/procedures, directives, or conditions which directly affect an inmate.” -
DCC i’olic);' Number GA-01.12, 7.1 (emphasis added).. Unquestionably, inmates are “directly
affect[ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this
provision, which is very broad in scope, encompasses prevailing wage claims.’

Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker.. See Wicker v. S.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13, 2001). Inthe
case before the ALJ, DOC contended that prevailing wage claims were “non-grievable.” See id.

at *1. Upon reviewing DOC'’s grievance policies, the ALJ disagreed, holding;

4 Notably, the existence of DOC"s grievance policies was specifically recognized by the Supreme Court in its
2000 decision, Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000}, where the Court held that DOC's
grievance procedures were consistent with the standards delineated by the U.S, Supreme Court in Wolff v,
MeDonnell, 418 U.S. 539 (1974). Sge Al-Shabazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52,

5 In addition to Paragraph 7 of DOC Policy Number GA-01.12, DOC's policies also include Paragraph 9 of
Policy Number GA-01.12, which sets forth the procedure by which grizsvances concerning questionable issues are
determined. This provision, which has existed in all versions and editions of DOC’s inmate grievance policies since
at least May I, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item is
grievable, the [nstitutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claimg were grievable prior to Adkins and Wicker, they could have utilized this provision to resolve the issue.

6
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Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7, the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private

industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker’s wage

dispute is grievable under the agency’s grievance system.
1d. at *1. Thus, as early a5 2001, an ALJ held that inmates could grieve prevailing wage claims.®

Furthermore, in affirming the ALJ's decision in Wicker, the Supreme Court did not
suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Court that DOC’s grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless

grievable through DOC’s internal grievance processes” and that Wicker “properly filed a
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).

These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies

were broad enough to incorporate prevailing wage claims and that the inmate therefore properly

filed a grievance with DOC under these grievance policies.
Based upon the foregoing, I conclude that, prior to the Supreme Court’s decisions in

Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage
claims. Accordingly, [ conclude that Adkins and Wicker did not create new grievance rights, but
rherely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, I find that the Appellant failed to file his Step 1 grievance in a timely manner.

IT IS THEREFORE ORDERED that the Department’s final decisions in this matterare
AFFIRMED. 35
3 3%
AND IT IS SO ORDERED. g 5.8.»5‘ g
D988
ydgrck
sdgze
Ralph K-Anderson, III 5 §,§ 55’;?
Chief Administrative Law Judge ‘UFssga
May 1, 2012 533448
Columbia, South Carolina L2 E S?E' 3 1§
Ficisd 3
53533 s
2 b E g 2 %‘
1 9
®  Although, as discussed herein, an ALJ's decision does not constitute binding precedent, the ALJ"s decisi hes J?
Wicker nevertheless counteracted DOC's claims that prevailing wage claims were non-grievable, :ES 2 g & é ‘2
%ds ;2
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STATE OF SOUTH CAROLINA MALONE. T1 10.}1?5&1\5
ADMINISTRATIVE LAW COURT SUMMERS & OTT,
Freddie Bradley, #281630 ) Docket No. 07-ALJ-04-0772-AP
} . - )
Appellant, )
) ORDER
vs. . )
)
South Carolina Department of Corrections, )
)
Respondent., )
)

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
Freddie Bradley, an inmate incarcerated with the Department of Corrections (DOC or
Department). Appellant claims that his constitutional rights were violated because the training
wages he received when he worked in pris/on industries were less than “prevailing wages”
required under S.C. Code Ann. §24-3-430(D). Appellant requested back pay for the difference
between his “training wages” and prevailing wages for the period of time hé worked in prison

industries.’

BACKGROUND
The Appellant filed a Step 1 grievance dated April 11, 2007, stating he worked for prison
industries from 1999 to present and was not péid prevailing wages under South Carolina Code
24-3-430. He thus asserted he was entitled to back wages from 1999 to present. The Warden
denied Appellant’s grievance and served the Appellant with the denial on May 30, 2007.

' In the Notice of Appeal, Appellant also contends the Department violated constitutional protections in issuing

its decision. Appellant did not raise the issues of violation of constitutional pratections below. An inmate cannot sit
silently during a hearing, ralsing no objections, and then'raise issues such as these for the first time on appeal. Seg
Kigwah Resort Associates v. South Caroling Tax Com'n, 318 S.C. 502, 458 S.E.2d 542 (1995) (in reviewing a final
decision of an administrative agency, the Administrative Law Judge "has a limited scope of review, and cannot
ordinerily consider issues that were not raised to and ruled on by the administrative agency.”). Our law is also clear
that a party must make a contemporaneous objection that is ruled upon by the trial judge 10 preserve an issue for
appellate review. State v, Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005). This rule also applies to
constitutional arguments. Seg State v, Qweng, 378 S.C. 636, 638, 664 S.E.2d 80, 81 (2008) (finding constitutional
claims not preserved for review without a contemporaneous objection at trial). State v, Sheppard, 391 S.C. 415, 420-
21, 706 S.E.2d 16, 19 (2011). Furthermore, all of the arguments raised by Appellant were merely conclusory . '
statements. Consequently, Appellant'abandoned these issues on appeal, and they need not be considered. See -
Medical Univ, of South Carolina v. Arnaud, 360 S.C. 615, 620, 602 5.E.2d 747, 750 (2004) {failure to provide
arguments or supporting authority for an issue renders it abandoned); Muir v. C.R. Bard, [ne,, 336 S.C. 266, 298-99,
519 S.E.2d 583,600 (Ct. App. 1999) (conclusory arguments may be treated 25 abandoned). F l .

June 27, 2012
SC ADMIN, LAW COURT
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Appellant timely filed his Step 2 grievance dated May 30, 2007. After Appellant’s Step 2
grievance was denied on August 8, 2007, Appellant filed this appeal on August 15, 2007.

Appellant has not filed a brief in this case, Pursuant to ALC Rule 38, an Administrative
Law Judge may dismiss an appeal for fzilure to comply with the rules of procedure for appeals or
for failure to comply with any time limits set forth in an appeal. This delay is well beyond the
time period set forth in the Rules of Procedure for the Administrative Law Court. As the
Appellant has been afforded ample time to file his Brief and has not notified the ALC of any
extenuating circumstances regarding his failure to file, I conclude that this matter should be
dismissed sua sponte.’ . a

STANDARD OF REVIEW
This case is before the ALC on appeal from a final decisions of the Department pursuant
to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
such, the Adminis&ative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Section 1-23-380(A)(5)—govem the circumstances in which an appellate body may reverse or
modify an agency decision. That section statesﬁ

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, concluswns, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c} made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and -
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion,

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

2 Though Appellant’s failure 1o file a brief warrant dismissal of this case, for sake of ‘judicial expediency 1 also

address the Issue of timeliness of the grievance.
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DISCUSSION
Timeliness of Wage Clalm

The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
incident.” DOC Policy Number GA-01.12, § 13.1.° The Department’s procedure further sets
forth a specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
specific period of time pursuant to a “statute of creation.” ,

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creaﬁon," and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by MeLendon v. S.C. Dep’t of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction
defect, such an action “cannot be maintainen}unless brought within the time allowed by that
statute.” Simpson v, Sanders, 314 S.C. 413, 415 1.1, 445 S.E.2d 93, 94 n.| (1994). When a
 statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.1.S. Limitations of Actions § 31 (hpdated October 2010). “Suéh a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than
procedural, limitation on the right, Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” 1d.

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “[s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v,
Bobb, 322 S.C. 172, 176, 470 8.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of

limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be

3 The Department’s prescribed procedures for inmates to seck review of these matters that has been approved by

the South Carolina Supreme Court. See Al-Shabazs v, State, 338 S.C. 154, $27 S.E.2d 742 (2000) (*We hold that

Department's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme

Court in Wolff v. McDonnell, supra. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.™),
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reascnably available and there be some end to litigation,” Transp. Ins. Co. & Flagstar Corp. v.
S.C. Second Iniury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010} (quoting Hooper v,
Ebenezer Senior Servs. & Rehab. Ctr., 377 8.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in that they stimulate
activity, punish negligence, and promote repose by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting MM, 322S8.C.at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their rights.” Transp. Ins. Co., 389 §.C. at 428, 699 S.E.2d at
690. ‘ "
Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5" Cir. 2004) (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);

see also Woodford v. Ngo, 548 U.S. BI1, 95 (2006) (“*When a grievance is filed shortly after the

event giving rise to the grievance, witnesses can be identified and questioned while memories are
still fresh, and evidence can be gathex}ed and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.* Thénefore, ruling in
favor of Appetlant would mean that inmates would not be required to file prevailing wage '
grievances within ahy set time period. Due in part to public policy concerns over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s
“policies or procedures.” See, e.g., Lawson v. S8.C. Dep’t of Corr., 06-ALJ-04-00823-AP (S.C.
Admin. Law Ct. Feb. 12, 2007); Wright v. S.C. Dep't of Corr,, 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct. Apr. 28, 2006). ' '

The importance of filing deadlines is Underscqred by the facts of this case. The record
demonstrates the Appellant filed his Step | regarding his wage claims on Aprit 11, 2007. The
Appellant acknowledges in his grievance that he is seeking wages for employment from 1999.
Thus, aver seven years passed between when Appellants began participating in the project and
when he filed his Step | challenging his pay.

4 The statutory provisions upon which Appellant bases his pay claim does not create a private right of action. Seg
Adkins, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not
apply to Appellant’s claim. See Talfo; S.C, Dep'tof C 06-ALJ-04-00823-AP (5.C. Admin. Law CL. Feb.
14, 2007).
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_Implication of Wicker and Adkins

New Substantive Rights

Appellant also argues that his grievance was timely filed as he filed within a reasonable
time of being notified of Adkins v. S.C. Degartmeht of Corrections, 360 S.C. 43, 602 S.E.2d 51
(2004) and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004).
However, Wicker and Adking did not create new substantive rights. A “substantive right” is “[a]

right that can be protected or enforced by law,” and it is “a right of substance rather than form.”
Black’s Law Dictionary 1324 (7 ed. 1999). It is distinguishable from a procedural right, which
is “a right that derives from legal or administrative procedure” and which “helps in the protection
or enforcement of a substantive right.”. Black’s Law Dictionary 1323 (7% ed. 1999). A
substantive right can be created by statute or by judicial decision. See, e.g., Lawson v. S.C,
Dep't of Corrections, 340 S.C, 346, 350, 532 S.E.2d 259, 261.(2000) (holding that the
whistleblower statute created new substantive rights); McCaskey v. Shaw, 295 S.C, 372, 375,
368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a
new substantive right'’). A court creates a new substantive right when it recognizes a new cause
of acﬁon that did not previously exist. See Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584,
585-86 (1989). '

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison

industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that:

[N]otwithstanding our holding that [nmates have no privale civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions.

Id.

In Wicker, the Supreme Court fleshed out this latter holding. [t explained that “where, as
here, the state has created a statutory right to the payment of a prevailing wage, it cannét
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus held that inmates’ prevailing wage claims were grievabie through
DOC'’s interrial grievance processes and that DOC’s denial of those claims could be appealed to
the ALC. Id. at 423-25, 602 S.E.2d at 57-58.
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I find that Adkins and Wicker did not create new substantive rights, The substantive
right at issue in Adkins and Wicker - i.e,, the right to & prevailing wage—was granted to inmates
in 1995 pursuant to 'Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing
right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co. of
Columbia, Inc. v. §.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1985) (holding that statute that
related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review” is procedural, not substantive); cf. Baker v. McCollan, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C, § 1983 “is not itself a source of substantive rights, but a
method for vindicating federal rights elsewhere conferred by those parts of the United States

Constitution and federal statutes that it describes™); Harvey v. $.C. Dep’t of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding. that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party's entitlement to a pre-existing right).
New Grievance Remedies
Adkins and Wicker also did not create new grievance rights. Paragraph 7 of DOC Policy

Number GA-01.12, which heas existed in some form since May 1, 1996, sets forth the issues that
are considered grievable by DOC.* Among other grievable issues, it includes the following:
“Department policies/brocedures. directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, § 7.1 (emphasis addedj. Unquestionably, inmates are “directly
affect[ed]” by DOC policies that caﬁse them to be paid less than that required by law. Thus, this

provision, which is very broad in scope, encompasses prevailing wage claims.

5 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Court in its

2000 decision, Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC's
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in Wolff v,
MeDonnel}, 418 U.S, 539 (1974). See Al-Shabazz, 338 S.C. a1 371-373, 527 S.E.2d at 751-52.

6 tn addition to Paragraph 7 of DOC Policy Number GA-01.12, DOC’s policies also include Paragraph 9 of
Policy Number GA-01.12, which sets forth the procedure by which grievances concerning questionable issues are
determined, This provision, which has existed in all versions and editions of DOC"s inmate grievance policies since
at least May ¥, 1996, states in pertinent part: “In those cases where a question may arise as 10 whether an item is
grievable, the Institutional Inmate Grievance Coordinator witl confer with the Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage

- claims were grievable prior to Adking and Wicker, they could have utilized this provision to resolve the issue.

6
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Indeed, an ALJ reached that very conclusion ina 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wicker v. $.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13, 2001). Inthe
case before the ALJ, DOC contended that prevailing Wage claims were “non-grievable.” See id.
at *1, Upon reviewing DOC’s grievancé policies, the ALJ disagreed, holding:

Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC's arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker’s wage
dispute is grievable under the agency’s grievance system.

Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage
claims.’

Furthermore, in afﬁming the ALJ’s decision in Wicker, the Supreme Court did not
suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Court that DOC’s grievance procedures were inadequate or that they should be

- enlarged. Quite the contrary, the Court ruled that “[tJhere are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC’s internal grievance processes” and that Wicker “properly filed a
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statesnents reflect a conclusion by the Court that DOC’s then-existing grievance policies
were broad enough to incorporate prevailing wage clzims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies.

Based upon the foregoing, | conclude that, prior to the Supreme Court’s decisions in
- Adkins and Wicker, inmates could have submitted a grievar{ce relating to their preveiling wage

claims. Accordingly, [ conclude that Adkins and Wicker did not create new grievance rights, but

merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, [ find that the Appellant failed to file his Step 1 grievance in a timely manner.

{T IS THEREFORE ORDERED that the Department’s final decisions in this matter are
AFFIRMED.

~

' Although, as discussed herein, an ALJ’s decision does not constitute binding precedent, the ALJ's decision in

Wicker nevertheless counteracted DOC’s claims that preveiling wage claims were non-grievable,

7
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ANDIT IS SO ORDERED.

June 27, 2012
Columbia, South Carolina

RO RR A AordlenoerhiT

Ralph K. Anderson, 111
Chief Administrative Law Judge
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CERTIFICATE OF SERVICE ‘
[, E. Harvin Belser Fair, hereby certify that I have this date served this Order upon all

parties to this cause by depositing a copy hereaf, in the United States mail, postage paid, in the
Interagency Mail Service, or by electronic mail to the address provided by the party(ies) and/or

. oo Bt i

E. Harvin Belser Fair
Judicial Law Cigrk

their attorney(s).

June 27, 20 12
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

William Bridgeman, #130350,
Docket No. 09-A1J-04-00610-AP

ORDER 1 L ED
APR 26 2012
SC ADMIN, LAW COURT

Appellant,
vs.

South Carolina Department of Corrections,

/

Respondent.

Nt gt Nt Nt g S ot ot e st

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
William Bridgeman, an inmate incarcerated with the Department of Corrections (DOC or
Department). Appellant claims that his constitutional rights were violated because the wages he
received when he worked in prison industries were less than “prevailing wages™ under S.C. Code
Ann, §§ 24-3-40, 24-3-410, and 24-3 -430 (Supp. 2002). Appe=iiant also challenged the time
limit to file grievances and requested back pay for the‘diﬁ'erence_ between his “training wages”
and prevailing wages for the period of time he worked in prison industries.! The Appellant also
alleges a violation of Footnote 4 from the case of Torrence v. South Caralina Department of
Corrections, 373 S.C. 586, 646 S.E. 2d 866 (2007). ‘ |

BACKGROUND
The Appellant filed a Step 1 grievance dated October 29, 2008, claiming he worked for
prison industries from June 13, 1990 through February 15, 1995 while he was housed at Evans

In the Notice of Appeal, Appellant also contends the Department violated constitutional protections in issuing
its decision. Appellant did not raise the issue of violation of constitutional protections below. An inmale cannot sit
silently during a hearing, raising no objections, and then raise issues such s these for the first time on appeal. See
Kiawah Resort Ascaciates v, South Carolina Tax Com'n, 318 S.C. 502, 458 S.E.2d 542 (t995) (Inreviewing a final
decision of an administrative agency, the Administrative Law Judge "has a limited scope of review, and cannot
otdinarily consider issues that were not raised to and ruled on by the administrative agency."). Our law is also clear
that & party inust make a contemporaneous objection that is ruled upon by the trial judge to preserve an issug for
appellate review. State v, Johnson, 363 S.C. 53, 58, 609 $.E.2d 520, 523 (2405). This nule zlso applies to
constitutional arguments. Ses State v, Owens, 378 S.C. 636, 638, 664 S.E.2d §0, 81 (2008) (finding constitutional
claims not preserved for review without a contemporaneous objection at trizi). State v. Sheppard, 391 S.C. 415, 420-
21,706 S.E.2d 16, 19 (2011). Furthermore, all of the arguments raised by Appellant were merely conclusory
statements, Consequently, Appellant abandoned these issues on appeal, and they need not be considered. Sgg
Medjcal Univ. of South Carpling v. Amaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 (2004) (failure to provide
arguments or supporting authority for an issue renders it abandoned); Muir v, C.R. Bard, Ine., 336 S.C. 266, 298-99,
519 S.E.2d 583, 600 (Ct. App. 1999) {conclusory arguments may be treated as abandoned),
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Correctional Institution. Appellant alleged that the Department violated Statutes 24-3-40(A) and
(D), that the Department owes his additional monies plus interest, and that the Department was
withholding “grievances.” Appellant’s grievance was denied, and Appellant filed his Step 2 .
. grievance dated April 26, 2009. Appellant asserts that he was advised to file his grievance when
prison officials posted information regarding wege claims in October 2008. The Warden denied

~ Appellant’s grievance on April 7, 2009. Appellant received the denial on June 5, 2009 and filed
this appeal on July 1, 2009. The Department objects to the appezl as being untimely and in
addition notes that South Carclina Code § 24-3-430(D) was not effective prior to July 1, 1995.

STANDARD OF REVIEW
This case is before the ALC on appeal from a final decisions of the Department pursuant
to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
such, the Administrative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Sectionl 1-23-380(A)(5)—govern the circumstances in which an appellate body may reverse or
modify an agency decision. That section states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant bave been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(2) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative zand substantial
evidence on the whole record; or '

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010). - '

DISCUSSION
Timeliness of Wage Claim
The South Carolina Departmenf of Cotrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step 1 grievances be filed “within 15 days of the alleged

2
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incident.” DOC Policy Number GA-01.12,  13.1.2 The Department’s procedure further sets
fortha sp\eciﬁc time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
specific period of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other prounds by McLendon v. S.C. Dep't of
Highways and Public Transp., 313 S.C. 525, 443 S.E2d 539 (1954). Although the t;ailure to
timely commence an action pursuant to a statute ;af creation is not a subject matter jurisdiction
defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 $.C. 413, 415 n.1, 445 S.E.2d 93, 94 n.1 (1994). Whena
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 2010). “Such a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” Id. '

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South’ Carolina courts have held that “[s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v,
Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of
limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be
reasonably available and th;:re be some end to litigation,”” Transp. Ins. Co. & Flagstar Corp. v. -
S.C. Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v.
Ebenezer Senior Servs. & Rehab. Ctr., 377 $.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in'that they stimulate

2 The Department's prescribed procedures for inmates to seek review of these matters that has been approved by
the South Carolina Supreme Court. See Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 {2000) (*We hold that
Department's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme
Court in Wolff v. McDonnell, supra. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.”). "
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activity, punish negligence, and promote repose by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 3228.C. at 176,
470 S.E.2d at 404), Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their rights.” Transp, Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690. ,

Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5™ Cir. 2004) (noting that

the prison system has a legitimate interest in investigating complaints while they are still fresh);

see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the

event giving rise to the grievance, witnesses can be identified and questioned while memories are
still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragra;ih 13.1 is the only limitations period applicable to this claim. 3 Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
grievances within any set time period. Duein part to public policy concerns over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s
“policies or procedures.” See, e.g., Lawson v. 8.C, Dep't of Com., 06-ALJ-04-00823-AP (S.C.
Admin. Law Ct. Feb. 12, 2007); Wright v. S.C. Dep’t of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct. Apr. 28, 2006).

The importance of filing deadlines is underscored by theé facts of this case. The record
demonstrates the Appellant filed his Step 1 regarding his wage claims on October 29, 2008. The
Appellant acknowledges in his grievance that he is seeking wagés for employmént from June 13,
1990, through February 15, 1995. Thus, approximately eighteen years passed between when
Appellants began panicipating'in the project and when he filed his Step 1 challenging his pay.
Clearly, the passage of eighteen years could sxgmt' cantly affect the Department’s ability to
defend Appellants’ claims.* ’

3 The statulory provisions upon which Appellant bases his pay claim does not create a private right of action. See
Adkins, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of timitations derived from state law do not
apply to Appellant’s claim. See Talford v. S.C. Dep’t of Corr,, 06-ALJ-04-00823-AP (5.C. Admin, Law Ct, Feb.

14, 2007).

% The court notes in this regard that the statutory deadline for filing wage recovery claims under South Carolina’s

Payment of Wages Act is three years. See S.C. Cade Ann. § 41-10-80(C) (Supp. 2010) (*Any civil action for the
recovery of wages must be commenced within three years after the wages become due.”).

4
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Implication of Wicker and Adking

_ New Substantive Rights _
Appellant also argues that his grievance was timely filed as he filed within fifteen days of

being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51 (2004)
and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004). However,
Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a] right that

can be protected or enforced by law,” and it is “a right of substance rather than form.” Black's

Law Dictionary 1324 (7% ed. 1999). It is distinguishable from a procedural right, which is “a
right that derives from legal or administrative procedure™ and which “helps in the protection or
enforcement of a substantive right.”” Black’s Law Dictionary 1323 (7" ed. 1999). A substantive
right can be created by statute or by judicial decision. See, e.g., Lawson v. S.C. Dep’t of
Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the whistleblower |
statute created new substantive rights); McCaskey v. Shaw, 295 8.C. 372, 375, 368 S.E‘.Zd 672,
673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a new substantive

right™). A court creates a new substantive right when it recognizes a new cause of action that did
not previously exist. See Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584, 585-86 (1989).

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison
industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that:

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions,

Id.

In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as
here, the state has created a statutory right to the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602 -
S.E.2d at §7. The Court thus held that inmates’ prevailing wage claims were grievable through
DOC’s i.nte'mal grievance processes and that DOC’s denial of those claims could be appesled to
the ALC. [d. at 423-25, 602 S.E.2d at 57-58.
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I find that Adkins and Wicker did not create new substantive rights. The substantive

right at issue in Adkins and Wicker - i.e., the right to a prevailing wage—was granted to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing

right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co. of
Columbia, Inc. v. S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1985) (holding that statute that
related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review” is procedural, not substantive); cf. Baker v. McCollan, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rightg, buta
method for vindicating federal rights elsewheré conferred by those parts of the United States

Constitution and federal statutes that it describes™); Harvey v. S.C. Dep’t of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party’s entitlement to a pre-existing right).
New Grievance Remedies

- Adkins and Wicker also did not create new grievance rights. Paragraph 7 of DOC Policy
Number GA-01.12, which has existed in some form since May 1, 1996, sets forth the issues that
are considered grievable by poc.? Among other grievable issues, it includes the following:
“Department policies/procedures, directivés, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, § 7.1 (emphasis added). Unquestionably, inmates are “directly
affect[ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this

provision, which is very broad in scope, encompasses prevailing wage claims.®

5 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Court in its

2000 decision, Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC’s
grievance procedures were consistent with the standards delineated by the U.S, Supreme Court in Wolff v,
McDounnel), 418 U.S. 539 (1974). See Al-Shabazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52.

§  Inaddition to Paragraph 7 of DOC Policy Number GA-01.12, DOC's policies also include Paragraph 9 of

Policy Number GA-01.12, which sets forth the procedure by which grievances concerning questionable issues are
determined. This provision, which has existed in all versions and editions of DOC's inmate grievance policies since
at least May 1, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item is
grievable, the Institutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claims were grievable prior to Adkins and Wicker, they could have utilized this provision to resolve the issue

6

0249



Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wicker v. S.C. Dep’t of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Ad;nin. Law Ct. Aug. 13,2001). Inthe
case before the ALJ, DOC contexided that prevailing wage claims were “non-grievable.” See id.
at *1. Upon reviewing DOC’s gn'evance policies, the ALJ disagreed, holding:

Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work, Therefore, Wicker’s wage
dispute is grievable under the agency’s grievance system.

* Id. at*1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage claims.’

.Furthermore, in affimming the ALJ’s decision in Wicker, the Supremé Court did not
suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Court that DOC’s grievance procédures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC’s internal grievance processes” and that Wicker “properly filed a
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies
were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies.

Based upon the foregoing, I conclude that, prior to the Supreme Court’s decisions in

Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage

claims. Accordingly, I conclude that Adkins and Wicker did not create new grievance rights, but
merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, I find that the Appellant failed to file his Step 1 grievance in a timely manner.
South Carolina Code Section 24-3-430(D)
South Carolina Code Section 24-3-430 (D) provides “No inmate participating in the

program may earn less than the prevailing wage for work of similar nature in the private sector. *

? Alihough, as discussed herein, an ALJ's decision does not constitute binding precedent, the ALJ's decision in

Wicker nevertheless counteracted DOC’s claims that prevailing wage clalms were non-grievable,

7
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This code section was enacted and became effective on July 1, 1995. In his Step 1 grievance;
Appellant states he is seeking wages for employment from June 13, 1990 to February 15, 1995.
Thus, this statute does not apply to any wages owed prior to July I, 1995.

IT ISTHEREFORE ORDERED that the Department’s final decisions in this matter are
AFFIRMED. - |

AND IT IS SO ORDERED. !

Ralph 5 Anderson, I1I %g | ,

Chief Administrative Law Judge

April 26, 2012
Columbia, South Carolina

CEATIFICATE OF SERVICE ¢
This Is ta erly thet the undarsigned hes this date
sarved 18 orger in the above andted action upan all
pardes tc iy cause by depositing 8 copy hereot,
in the United States mail, postage pald, af in the Interagency
Maii Sarvce addressed {0 the pasty(ies) or their attamey{s)

Ths _é“_é cay of L
- +
By: .
Judicial Law Ciqu
AY
A
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LAW OFFICES

- JUL 0 3 2012
STATE OF SOUTH CAROLINA MALON =
ADMINISTRATIVE LAW COURT ém’iﬁﬁ?{g rsox
: MRS R OTTLLe
Woodrow J. Cudd, #240049 ) Docket No. 07-AL1-04-0771-AP
' ' )
Appellant, )
)
Vs, ) ORDER

)
South Carolina Department of Corrections, )
' )
Respondent. )
)

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
Woodrow J. Cudd, an inmate incarcerated with the Department of Corrections (DOC or
Department). Appellant claims that his constitutional rights were violated because the training
wages he received when he worked in prison industries were less than “prevailing wages”
required under S.C. Code Ann. §24-3-430(D). Appellant requested back pay fdr the difference
between his “training wages” and prevailing wages for the period of ti_fne he worked in prison

industries.’

BACKGROUND
The Appellant filed a Step | grievance dated August 22, 2005, stating he worked for

prison industries and was not paid prevailing wages under South Carolina Code 24-3-430. He -
thus asserted he was entitled to back wages. The Warden denied Appellant’s grievance and

' fn the Notice of Appeal, Appellant also contends the Department violated constitutional protections in issuing

its decision. Appelfant did not raise the issues of violation of constitutional protections below. Aninmate cannot sit
silently during & hearing, raising no objections, and then raise issues such as these for the first time oo appeal. See .

i sociates v, Sount lina T: 'n, 318 S.C. 502, 458 S.E.2d 542 (1995) (In reviewing & final
decision of an administrative agency, the Administrative Law Judge "has a limited scope of review, and cannot
ordinarily consider issues that were not raised to and ruled on by the administrative agency.”). Our law is also clear
that a party must make a contemporaneous abjection that is ruled upon by the trial judge to preserve an issue for
appellate review. Stale v. Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005). This rule also applies lo
constitutional arguments. See State v. Owens, 378 S.C. 636, 638, 664 5.E.2d B0, 81 (2008} (finding constitutional
claims not preserved for review without a contemporaneous objection at trial). State v, Sheppard, 391 S.C. 415, 420-
21, 706 S.E.2d 16, 19 (2011). Furthermore, all of the arguments ralsed by Appeltant were merely conclusory
statements. Consequently, Appellant abandoned these issues on appeal, and they need not be considered, See
Medical Univ. of South Carolina v, Arnaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 (2004) (failure to provide
arguments or supporting authority for an issue renders it abandoned); Muir v, C.R. Bard, Inc,, 336 §.C. 266, 298-99,
519 5.E.2d $83, 600 (Ct. App. 1999) (conclusory arguments may be trealed as abandoned).

July 2, 2012
SC ADAIN, LAW COURT
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served the Appellant with the denial on May 22, 2007. Ap;pellant timely filed his Step 2
grievance dated May 23, 2007. After Appellant’s Step 2 grievance was denied on August 2,
2007, Appellant filed this appeal on August 15, 2007. Appellant filed his brief prior to the
Department filing the Record on Appeal. Although the decision in the Step 1 grievance notes
Appeliant worked from March 22, 2002 to April 1, 2002, Appellant did not provide any evidence

of when he worked in prison industries.
STANDARD OF REVIEW

This case is before the ALC on appeal from a final decistons of the Department pursuant
to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administralive Procedures Act (APA). As
such, the Administrative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, ihe provisions of the APA—specifically
~ Section 1-23;380(A)(5)—govem the circumstances in which an appellate body may reverse or
modify an agency decision. That section states: '

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

{a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency,
(c) made upon unlawful procedure; '

(d) affected by other emor of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

DISCUSSION

Timeliness of Wage Claim
The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
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incident.” DOC Policy Number GA-01.12, § 13.1.2 The Department’s procedure further sets
forth a specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
specific period of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ'g Co. v. Univ, of §.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by McLendon v. S.C. Dep’t of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction
defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 S.C. 413, 415n.1, 445 S.E.2d 93, 94 n.1 (1994). Whena

statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 2010). “Such a statutory time limit
conditions the existence of the right of action, thereby c'reating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itsélf, not of the remedy alone.” Id.

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “[s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v.
Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of
limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be
reasonably available and there be some end to litigation.”™ Transp. [ns. Co. & Flagstar Corp. v.
S.C. Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v,
Ebenezer Senior Servs. & Rehab. Ctr., 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public palicy considerations in that they stimulate

2 The Department’s prescribed procedures for inmates 10 seek review of these matters that has been approved by

the South Carolina Supreme Court. Se¢ Al-Shabazz v_ State, 338 S.C. 354, 527 S.E2d 742 (2000) (“We hold that
Department's disciplinary and grievance procedures are consislent with the standards delineated by the Supreme
Court in Wolff v, McDonnell, supm. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.™).
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activity, puniéh negligence, and promote repose by giving security and stability to human
affairs.” Transg'. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690.

Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5™ Cir. 2004) (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);
see also Woodford v. Neo, 548 U.S. 81, 95 (2006) (“When a grievance s filed shortly after the

event giving rise to the grievance, witnesses can be identified and questioned while memories are

still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.> Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prévailing wage
grievances within any set time period. Due in part to public policy concems over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s
“policies or procedures.” Seg, e.g., Lawson v. S.C. Dep't of Corr., 06-ALJ-04-00823-AP (S.C.
Admin, Law Ct. Feb. 12, 2007); Wright v. S.C. Dep’t of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (8.C. Admin. Law Ct. Apr. 28, 2006). ‘

The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Appellant filed his Step | regarding his wage cfaims on May 22, 2007. The
Record on Appeal shows that Appellant is seeking wages for employment from less than one
month of employment from March 22, 2002 to April 1, 2002. Thus, over five years passed
between when Appellants began participating in the project and when he ﬁied his Step |
challenging his pay. ' '

-

} The statutory provisions upon which Appellant bases his pay claim does not create a private cight of action. See
Adkins, 360 5.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state faw do not
apply to Appellant’s ciaim. See Taiford v, Dep't of Corr,, 06-ALI-04-00823-AP (S.C. Admin, Law Ct. Feb.
14, 2007). ’ '
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Implication of Wicker and Adkins

New Substantive Rights
Appellant also argues that his grievance was timely filed as he filed within a reasonable

time of being notified of Adkins v. S.C. Dggaﬁment of Corrections, 360 S.C. 413, 602 S.E.2d 51
(2004) and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004).

However, Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a}
right that can be protected or enforced by law,” and it is “a right of substance rather than form.”
Black’s Law Dictionary 1324 (7 ed. 1999).) It is distinguishable from a procedural right, which
is “a right that derives from legal or administrative procedure” and which “helps in the protection
or enforcement of a substantive right.” Black’s Law Dictionary 1323 (7“’ ed. 1999). A
substantive right can be created by statute or by judicial decision, See, e.g, Lawson v. S.C.
Dep’t of Corrections, 340 S.C. 346, 350, 532 S.E2d 259, 261 (2000) (holding that the -
whistleblower statute created new substantive rights); McCaskey v. Shaw, 295 S.C. 372, 375,
368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created &
new substantive right™). A court creates a new s_ubstantive right when it recognizes a new cause
of action that did not previously exist. See Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584,
585-86 (1989).

" In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison

industries statutes did not provide inmates with the right to bring a private cause of action against
~ DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. Mare relevantto the case at hand, the Court
further held that:.

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker

v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC's
failure to pay wages in accordance with the mandatory statutory provisions.

Id.

In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as
here, the state has created a statutory right to the payment of a prevailing wage, it cannot
thereafler deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
S.E2d at 57. The Court thus held that inmates’ prevailing wage claims were grievable through
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DOC’s internal grievance processes and that DOC’s denial of those claims could be appealed to
the ALC. d. at 423-25, 602 S.E.2d at 57-58.
{ find that Adkins and Wicker did not create new substantive rights. The substantive

right at issue in Adkins and Wicker - j.¢., the right to a prevailing wage—as granted to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published }n
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing
right. Accordingly, they did riot create new substantive rights. See Atlaptic Soft Drink Co. of
Columbia, Ine. v. S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1985) (holding that statute that
related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v.
Southern Bell Tel, & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review” is procedural, not substantive); cf. Baker v. McCollan, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, buta
method for vindicating federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes thét it describes™); Harvey v. S.C. Dep’t of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party’s entitlement to a pre-existing right).
" New Crievance Remedies ‘

Adkins and Wicker also did not create new grievance rights. Paragraph 7 of poC Policy

Number GA-01.12, \;vhich has existed in some form since May 1, 1996, sets forth the issues that

are considered grievable by DOC.* Among other grievable issues, it includes the following:

. “Department policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, § 7.1 (emphasis added). Unquestionably, inmates are “directly
affect{ed]” by DOC policies that cause them to be paid fess than that required by law. Thus, this

provision, which is very broad in scope, encompasses prevailing wage claims.’

4 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Courtin its
2000 decision, Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC's
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in Wolff v,
McDonnel], 418 U.S. 539 (1974). See Al-Shabazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52.

5 Inadditionto Paragraph 7 of DOC Policy Number GA-01.12, DOC's pelicies also include Paragraph 9 of
Policy Number GA-01.12, which sets forth the procedure by which grievances concerning questionable issues are
determined. This provision, which has existed in all versions and editions of DOC's inmate grievance policies since

6
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Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wicker v. S.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13, 2001), Inthe
case before the ALY, DOC contended that prevailing wage claims were “non-grievable.” See id.
at *1. Upon reviewing DOC’s grievance policies, the ALJ disagreed, holding:

Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01,12(OP), Specific Procedures, paragraph 7 the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker's wage

, dispute is grievable under the agency’s grievance system.

Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage
claims® |
Furthermore, in affinming the ALY’s decision in Wicker, the Supreme Court did not
suggest that it was grantihg inmates “new™ grievance rights. For instance, there was no
indication by the Court that DOC's grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC’s internal grievance processes™ and that Wicker “properly filed a
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies
were broad enough to incorp/orate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies.

Based upon the foregoing, I conclude that, prior to the Supreme Court’s decisions in
Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage

claims. Accordingly, I conclude that Adk’;né and Wicker did not create new grievance rights, but

at least May 1, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item is
grievable, the Institutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
wil) make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage '
claims were grievable prior to Adkips and Wicker, they could heve utilized this provision o resolve the issue.

¢ Although, as discussed herein, an ALJ's decision does not constitute binding precedent, the ALI’s decision in

Wicker nevertheless counteracted DOC's claims that prevailing wage clalms were non-grievable.
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merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, [ find that the Appellant failed to file his Step | grievance in a timely manner.

IT IS THEREFORE ORDERED that the Department’s final decisions in this matter are
AFFIRMED.

~ AND IT IS SO ORDERED.
Raiph K. Anderson, (Il
Chief Administrative Law Judge
July 2, 2012

Columbia, South Carclina
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their attorney(s). v
/5(. \/940«4,/ 34g243&¢a Ny
E. Harvin Belser Fair
Judicial Law Clerk
July 2, 2012
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Terry Daughtry, #250139, ) Docket No. 05-ALJ-04-00734-AP
). Grievance No. RCI 4162-05
Appellant, ) :
v, § ORDER
)
South Caroling Department of Corrections, )
)
Respondent. )
STATEMENT OF THE CASE

In the above-captioned matter, Appellant Terry Daughtry (“Daughtry”) appeals the decision
of Respondent South Carolina Department of Corrections (“Departxﬁent") to deny his grievance
concerning payment of the prevailing wage he argues is owed to him for work performed in the
Prison Industries private sector program (“prison industries program”). In response, the Department
contends that, pursuant to Department Policy Number GA-01.12,913.1, he failed to file a grievance
within fifteen (15) days of the occurrence of the alleged grievance. Based upon the record, the
parties’ briefs, and applicable law, the Department’sdecision to deny Appellant’s grievance must be
affirmed.

BACKGRQUND _

On February 17, 2005, Daughtry submitted a Step One Grievance to the Department and
argued that he was entitled to payment of the prevailing wage for work he performed in the prison
industries program. The Department denied his grievance on April 29, 2005. Daughtry submitted
his Step Two grievance on May 12, 2005 and again challenged the same issues contained in his Step

-One form. In response, the Department issued its final agency decision on July 26, 2005 denying his
grievance. Based upon this final decision of the Department, Daughtry filed a Notice of Appeal with
the Administrative Law Court (*ALC™ or “Court”) on August 25, 2005 to challenge the
Department's determination. .

DISCUSSION _

‘This appeal is before this Court pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d

742 (2000}, Sullivan v. South Carolina Department of Corrections, 355 S.C. 437, 586 S.E.2d 124

(2003}, Slezak v. South Carolina Department of orrections, 361 S.C. 327, 605 %gﬁio 5.

FEB 11 2009
SC ADMIN. LAW COURT
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and Furtick v. South Carolina Department of Corrections, 649 S.E.2d 35 (S.C. 2007). Pursuant to

Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of Department decisions
concerning non-collateral or administrative matters, and the ALC sits in an appellate capacity when
reviewing such Department decisions: Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

In this matter, Daughtry complains that he was not paid the prevailing wage for work
performed in the private sector program, as mandated by S.C. Code Ann. § 24-3-430. Specifically,
Section 24.3-430(D) clearly provides that “[n]o inmate participating m the [pnson industries}
program may earn less than the prevailing wage for work of similar nature in the private sector.” Id.
The Supreme Court of South Carolina has unequivocally held in Wicker v. South Carolina Dep’t of
Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance
when not being paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s
failure to pay the prevailing wage; and, (3) an inmate is entitled to be paid the prevailing wage while
working in the private sector program. Id. at 421 602 S.E.2d at 56.

Nonetheless, Daughtry is required to timely file his grievance wuh the Departmem\
concerning the payment of prevailing wages. Daughtry began working in the prison industries
program On or about May 16, 2003, yet did not file his grievance until February 17, 2005,
approximately two years later. Daughtry’s grievance was clearly filed outside of the required fifteen
day timeframe as mandated by Department policy. The inmate is required {o present his grievance
within 15 days of the time that the event complained of occurred. He was not entitled to wait until
Wicker v. South Carolina Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004), was

decided. The grievance existed when it occurred. Daughtry failed to file a grievance as provided by

GA-01.12, and this court has no authority to expand the time in wﬁich the request for a hearing must

be filed. See Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985). _
A Moreaver, Daughtry’s claim is barred under the principle of laches. ;‘Laches is neglect for an

unreasonable and unexplained length of time, under circumstances affording opportunity for

diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195, 198, 371
S.E.2d 525, 527 (1988). Daughtry filed a grievance approximately 8 years afler the disputed wages
. were paid to him. The delay in filing his claims is unreasonable and obviously prejudices the
Department. See Brown v. Butler, 347 S.C. 259, 265, 554 S.E.2d 431, 434 (Ct. App. 2001).

Accordingly, Daughtry did not timely file his grievance, and the Department § declsxon must
be AFFIRMED.
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ORDER
ITIS HEREBY ORDERED that the Department's decision in this matter is AFFIRMED.

AND IT IS SO ORDERED.

Chief Judge

February 11, 2009
Columbig, South Carolina
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LAW OFFICES

STATE OF SOUTH CAROLINA ~ - MAY 032017
ADMINISTRATIVE LAW COURT a5 14 |
- ST
Andre Gibson, #241326, )
- ) Docket No. 10-ALJ-04-00007-AP
Appellant, )
‘ )
VS. ) ORDER F a L E D
‘ )
South Carolina Department of Corrections, ) MAY -1 2012
)
Respondent. g SC ADMIN, LAW COURT

This matter comes before the Administrative Law Court (ALC) pursuant to tﬁe appéal of
Andre Gibson, an inmate incarcerated with the Department of Corrections (DOC or Department).
Appellant claims that his constitutional rights were violated because the wages he received when
he worked in prison industries were less than “prevailing wages” under S.C. Code Ann. §24-3-
40, -410, and -430 (Supp. 2002). Appellant also challenged the time limit to file grievances,
requested baék pay for the difference in wages actually received and prevailing wages for the

period of time he worked in prison industries.’

BACKGROUND
The Appellant filed a Step 1 grievance dated November 4, 2008, stating he worked for
prison industries from March 15, 2000 through May 29, 2003 and was not paid prevailing wages
under South Carolina Code 24-3-430. Appellant asserts that he was advis'ed to file his grievance
when prison officials posted information regarding wage claims in October 2008. The Warden

" In the Notice of Appeal, Appellant also contends the Department violated constitutional protections in issiling

its decision, Appellant did not establish that he raised the Issue of a violation of his constitutional protections below.
An inmate cannot sit silently during a hearing, raising no objections, and then raise issues such as these for the first
time on appeal. See Kiawah Resort Associates v. South Carolina Tax Com'n, 318 S.C. 502, 458 S.E.2d 542 (1995)
(In reviewing a final decision of an admin{strative agency, the Administrative Law Judge "has a limited scope of
review, and cannot ordinerily consider issues that were not raised to and ruled on by the administrative agency.").
Our law is also clear that a party must make a contemporaneous objection that is ruled upon by the trial judge to
preserve an issue for appellate review. State v. lohnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005). This rule
also applies.to constitutional arguments. See State v, Owens, 378 S.C. 636, 638, 664 S.E.2d 80, 81 (2008) (finding
constitutional claims not preserved for review without a contemporaneous objection at trial). State v, Sheppard, 391
5.C. 415, 420-21, 706 S.E.2d 16, 19 (201 1), Furthermore, all of the arguments raised by Appellant were merely -
conclusory statements. Consequently, Appellant abandoned these issues on appeal, and they need not be :
considered. See Medical Univ.-of South Carolina v. Arnaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 {2004) (failure
to provide arguments or supporting autharity for an issue renders-it abandoned); Muir v. C.R. Bard, Inc, 336 S.C.
266, 298-99, 519 5.E.2d 583, 600 (Ct. App. 1999) (conclusory arguments may be treated as abandoned).
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denied Appellant’s grievance and served the Appellant with the denial on June 16, 2009.
Appellant timely filed his Step 2 grievance dated June 20, 2009. After Appellant’s Step 2
grievance was denied on December 1, 2009, Appellant filed this appeal dated December 29,
2009,

STANDARD OF REVIEW .
The Court’s jurisdiction to hear this matter is derived from the decision of the South
Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). When

~ reviewing the Department’s decisions in inmate grievance matters, the Court sits in an appellate

capacity. Al-Shabazz, 338 S.C, at 377; 527 S.E.2d at 754. Consequently, the review in inmate
grievance cases is limited to the record presented. See S.C. Code Ann. § 1-23-380(4) (Supp.
2011) (“The review must be conducted by the court and must be confined to the record ... .");
see also §.C. Code Ann. § 1-23-600(E) (Supp. 2011) (directing administrative la(vjudges to

conduct appellate review in the same manner prescribed in § 1-23-380). That section states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court tnay reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure; '

(d) affected by other error of law;

{
{e) clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(S) (Supp. 2010),

DISCUSSION
, Timeliness of Wage Claim
The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step 1 grievances be filed “within 15 days of the alleged
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3

incident.” DOC Policy Number GA-01.12, { 13.1.2 The Department’s procedure further sets
forth & specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance withina
specific period of time pursuant to a “statute of creation.” |

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), pverruled on other grounds by McLendon v. S.C. Dep’t of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction
defect. such an action “cannot be maintained unless brought within the time allowed by that
- statute.” Simpson v. Sanders, 314 S.C. 413, 415 n.1, 445 S.E.2d 93,94 n.1 (1994). Whena
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 2010). “Stch a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” Id. ’

The reason for & specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “{s}tatutes of .limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v
Bobb, 322 5.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of

limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be

reasonably available and ﬁhere be some end to litigation,’” Transp. Ins. Co. & Flagstar Corp. v.

S.C. Second Injury Fund, 389 s.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v.
[Ebenezer Senior Servs. & Rehab. Ctr,, 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).

“Statutes of limitation embody important publi¢ policy considerations in that they stimulate

2 The Department's prescribed procedures for inmates to seek review of these matters has been approved by the
South Carolina Supreme Court. Seg Al-Shabazz v. State, 338 5.C. 354, 527 S.E.2d 742 (2000) (*We hold that
Department's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme
Court in Wolff v, McDonnell, supra. We note that Department also prepared ils grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act,™).
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at;:tivity, punish negligence, and promote repose by giving security and stability to human
atTairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690, |

Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503,519 (5™ Cir. 2004) {noting that

the prison system has a legitimate interest in investigating complaints while they are still fresh);

see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the
event giving rise to the grievance, witnesses can be identified and questioned while memories are
 still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.” Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
gx.'ievances. within any set time period. Due in part to public policy concerns over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s
“policies or procedures.” See, e.g., Lawson v, §.C. Dep’t of Corr., 06-ALJ-04-00823-AP (S.C.
A:dmin. »Law Ct. Feb. 12, 2007); Wright v. S.C. Dep’t of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct. Apr. 28, 2006).
| The importance of filing deadlines is underscored by the facts of this case. The record

démonstrates the Appellant filed his Step | regarding his wage claims on November 4, 2008.

The Appellant acknowledges in his grievance that he is seeking wages for employment from

March 15, 2000 through May 29, 2003. Thus, over eight years passed between when Appellants

began participating in the project and when he filed his Step 1 grievance challenging his pay.
Implication of Wicker and Adkins

New Substantive Rights 4
Appellant also argues that his grievance was timely filed as he filed within forty-five days

of being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51

 The statutory provisions upon which Appellant bases his pay claim does not create a private right of action, Seg

Adkins, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not

apply to Appellant’s claim, See Talford v, S.C. Dep't of Corr,, 06-ALJ-04-00823-AP (S.C. Admin. Law Ct: Feb.
t4, 2007). '
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(2004) and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004).
However, Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a}

right that can be protected or enforced by law,” and it is “a right of substance rather than form.”
Black’s Law Dictionary 1324 (7% ed. 1999). It is distinguishable from a procedural right, which _
is “a right that derives from legal or administrative procedure” and which “helps in the protection
or enforcement of a substantive right.” Black's Law Dictionary 1323 (7" ed. 1999). A
substantive right can be created by statute or by judicial decision. See, e.g., Lawson v. 8.C,

Dep't of Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the
whistleblower statute created new subétantivc rights); McCaskey v. Shaw, 295 S.C. 372, 375,

368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a

new substantive right”). A court creates a new substantive right when it recognizes a new cause

of action that did not previously exist. See Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584,
585-86 (1989). ,

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison
industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C, at 419, 602 S.E.2d at 55. More rélevant to the case at hand, rthr: Court
further held that: |

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold [nmates may file an inmate grievance to protest DOC's
failure to pay wages in accordance with the mandatory statutory provisions.

Id.
In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as

here, the state has created a statutory right to the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law,” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus held that inmates’ prevailing wage claims were grievable through
DOC's internal grievance processes and that DOC’s denial of those claims could be appealed to
the ALC. Id. at 423-25, 602 S.E.2d at §7-58.

[ find that Adkins and Wicker did not create new substantive rights. The substantive

right at issue in Adkins and Wicker - i.e., the right to a prevailing wage—was granted to inmates
in' 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing

f

5
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right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co. of
Columbia, Inc. v. S.C. Nat. Bank, 287 §.C. 228, 336 S.E.2d 876 (1985) (holding that statute that

related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review"’ is procedural, not substantive); cf. Baker v. McCollan, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, buta
method for vindicating federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes that it describes™); Harvey v. S.C. Dep’t of Corrections, 338

- S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding thét the Uniform Declaratory Judgments Act

did not create substantive rights or duties because it merely authorized a court action to establish

a party’s entitlement to a pre-existing right).
New Grievance Remedies

Adkins and Wicker also did not create new gﬁevance rights. Paragraph 7 of DOC Policy
Number GA-01.12, which has existed in some form since May 1, 1996, sets forth the issues that
are considered grievable by DOC.* Among other grievablé issues, it includes the following: -
“Department policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, 1 7. 1_ (emphasis added). Unquestionably, inmates are “directly
affectfed]” by DOC policies that cause them to be paid less than that required by law., Thus, this
provision, which is very broad in scope, encompasses prevailing wage claims.® _

Indeed, an ALJ reached that veryv conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wicker v. S.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug, 13, 2001). Inthe

case before the ALJ, DOC contended that prevailing wage claims were “non-grievable.” See id.

at*1. Upon réviewing DOC's grievancc policies, the ALJ disagreed, holding:

4 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Court in its
2000 decision, Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC's
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in Wolff v
MeDonnell, 4¢8 U.S, 539 (1974). See Al-Shabazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52.

- % Inaddition 10 Paragraph 7 of DOC Policy Number GA-01.12, DOC’s policies also include Paragraph 9 of

. Policy Number GA-01.12, which sets forth the procedure by which grievances conceming questionable issues are
determined. This provision, which has existed in all versions and editions of DOC’s inmate grievance policies since

at least May 1, 1996, states in pertinent part: *In those cases where a question may arise as to whether an item is

grievable, the Institutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who

will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage

claims were grievable prior to Adkins and Wicker, they could have utilized this provision to resolve the issue.

6
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Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker’s wage
dispute is grievable under the agency’s grievance system,

"Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage claims.®
Furthermofe, in affirming the ALJ’s decision in Wicker, the Supreme Court did not

suggest that it was granting inmates “new” grievance rights. For instance, there was no '
indication by the Court that DOC’s grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[tJhere are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC's internal grievance processes” and that Wicker “properly fileda -
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies

were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies. '

Based upon the foregoing, I conclude that, prior to the Supreme Court’s decisions in
Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage
claims. Accordingly, I conclude that Adkins and Wicker did not create new grievance rights, but
merely confirmed that prevéiling wage claims were grievable under DOC’s existing poiiéies.
Accordingly, I find that the Appellant failed to file his Step 1 grievance in a timely manner,

IT IS THEREFORE QRDERED that the Department’s final decisions in this mager
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Wicker nevertheless counteracted DOC’s claims that prevailing wage claims were non-grievable,
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STATE OF SOUTH CAROLINA MALONE, THOMPSON
ADMINISTRATIVE LAW COURT SUMMERS & OTT, LLC
Christopher Grate, #232524 ) Docket No. 07-ALJ-04-0897-AP
)
Appellant, )
) ORDER
VS, )
’ )
South Carolina Department of Corrections, )
)
Respondent. )
)

This matter comes befo;-e the Administrative Law Court (ALC) pursuant to the appea! of
Christopher Grate, an inmate incarcerated with the Department of Corrections (DOC or .
Department). Appellant claims that his constitutional rights were violated because the training
wages he received when he worked in prisdn industries were less than “prevailing wages” '
required under S.C., Code Ann. §24-3-430(D). Appellant requested back pay for the difference
between his “training wages"” and prevailing wages for the period of time he worked in prison

industries.'

BACKGROUND
The Appellant filed a Step 1 grievance dated May 2, 2007, stating he worked for prison
industries from 1999 to present and was not paid prevailing wages under South Carolina Code
24-3-430. He thus asserted he was entitled to back wages from 1999 to present. The Warden
denied Appellant’s grievénce and served the Appellant with the denial on June 13, 2007.

" Inthe Notice of Appeal, Appellant also contends the Department viotated constitutional protections in is'suirig

its decision. Appellant did not raise the issucs of violation of constitutional protections below. An inmate cannot sit
silently during a heering, raising no objections, and then raise issues such as these for the first time on appeal. Ses
Kiawah Resort Associates v, South Carolina Tax Com'n, 318 S.C. 502, 458 S.E.2d 542 (1595) ([n reviewing a final
decision of an administrative agency, the Administrative Law Judge “hes a limited scope of review, and cannot
ordinarily consider issues that were not raised 10 and ruled on by the administrative agency.”). Our law is also clear
that a party musl make a contemporaneous objection that is ruled upon by the trial judge to preserve an issue for
appellate review. State v, fohnson, 363 S.C..53, 58, 609 S.E.2d 520, 523 (2005). This rule alsa applies to
constitutional arguments, See State v, Qwens, 378 5.C. 636, 638, 664 S,E.2d 80, 81 (2008) (finding constitutional
claims not preserved for review without a contemporancous objection at trial). State v, Sheppard, 391 8.C. 415, 420-
21,706 S.E.2d 16, 19 (2011). Furthermare, all of the arguments raised by Appellant were merely conclusory
statements, Consequently, Appellant abandoned these issues on appeal, and they need not be considered. See
Medical Univ. of South Carolina v. Amaud, 360 5.C. 615, 620, 602 S.E.2d 747, 750 (2004) (failure to provide
arguments or supporting authority for an issue renders it abandoned); Muir v. C.R, Bard, Inc,, 336 S,C. 266, 298-99,
519 5.E.2d 583, 600 (Ct. App. [999) (conclusory arguments may be treated as abandoned), F l L

June 27, 2612
SC ADMIN. LAW COURT
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Appellant timely filed his Step 2 grievance dated June 13, 2007. Afer Appellant’s Step 2
grievance was denied on August 8, 2007, Appellant filed this appeal on September 6, 2007.
Appellant has not filed a brief in this case. Pursuant to ALC Rule 38, an Administrative
Law Judge may dismiss an appeal for failure to comply with the rules of procedure for appeals or
for failure to comply with any time limits set forth in an appeal. This delay is well beyond the
time period set forth in the Rules of Procedure for the Administrative Law Court. As the
Appellant has been afforded ample time to file his Brief and has not notified the ALC of any
extenuating circumstances regarding his failure to file, | conclude that this matter should be

dismissed sua sgonte.2

STANDARD OF REVIEW
This case is before the ALC on appeal from a final decisions of the Department pursuant
to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
such, thé Administrative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Section 1-23-380(A)(5)—govem the circumstances in which an appellate body may reverse or
modify an agency decision. That section states:

The coust may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(8) in violation of constitutional or statutory provisions;
{(b) in excess of the statutory authority of the agency;
{c) made upon unlawful procedure;

(d) affected by other ervor of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion,

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

2 Though Appetlant's failure to file a brief warrant dismissal of this case, for sake of judicial expediency I also

address the issue of timeliness of the grievance.
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DISCUSSION
Timeliness of Wage Claim

The South Carolina Department of Corrections Poliéies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step 1 grievénces be filed “within 15 days of the alleged
incident.,” DOC Policy Numbc;r GA-01.12,913.1.> The Department’s procedure further sets
forth a specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
specific period of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liabiiity and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C,, 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on ather grounds by McLendon v. S.C. Dep't of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction

defect, such an action “cannot be maintained unless brought within the time allowed by that
- statute.” Simpson v. Sanders, 314 S.C. 413, 415 n.1, 445 S.E.2d 93, 94 n.1 (1994). When a
 statute both creates a cause of action and includes a time limit for its commencement, ‘
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 201 0). “Such a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” Id. _

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “[s)tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v,
Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of

limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be

¥ The Department’s prescribed prﬁcedures for inmates 10 seek review of these matters that has been approved by
the South Carolina Supreme Court, See Al-Shabazz v. State, 338 S.C, 354, 527 S.E.2d 742 (2000) (“We hold that
Department’s disciplinary and grievance procedures are consistent with the standards delineated by the Supreme

Court in Wolff v, McDonnell, supra. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.™), ’ .
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reasonably available and there be some end to litigation.” Transp, Ins. Co. & Flagstar Corp. v.
S.C. Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v.
Ebenezer Senior Servs. & Rehab. Ctr., 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerationis in that they stimulate
activity, punish negligence, and promote repose by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at'404). Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their righté.“ Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690. |

Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5" Cir. 2004) (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);
see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the

event giving rise to the grievance, witnesses can be identified and questioned while memories are

still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.* Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
grievances within any set time period. Due in part to public policy concerns over such a result, .
this court has consistently held that prévailing wage claims do not involve the Department’s
“policies or procedures.” See, e.g., Lawson v. 8.C. Dep't of Corr,, 06-ALJ-04-00823-AP (8.C.
Admin. Law Ct. Feb. 12, 2007); Wright v. S.C. Dep't of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (8.C. Admin. Law Ct. Apr. 28, 2006), | 7

The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Appellant filed his Step 1 ‘regarding his wage claims on May 2, 2007, The
Appellant acknowledges in his grievance that he is seeking wages for employment from 1999.
Thus, over seven years passed between when Appellants began participating in the project and
when he filed his Step | challenging his pay.

4 The statutory provisions upon which Appeltant bases his pay clgim does not create 8 private right of action. See

Adking, 360 S.C, ot 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not

apply to Appellant's claim. See Talford v. S C. Dep't of Corr,, 06-AL-04-00823-AP {S.C. Admin. Law Ct, Feb,
14, 2007). .
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Implication of Wicker and Adkins

New Substantive Rights

Appellant also argues that his grievance was timely filed as he filed within a reasonable -

time of being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51
(2004) and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004).
However, Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a)

right that can be protected or enforced by law,” and it is “a right of substance rather than form.”
Black’s Law Dictionary 1324 (‘7”‘ ed. 1999). Itis distinguishable from a procedural right, which
is“a rig\ht that derives from legal or administrative procedure” and which “helps in the protection
or enforcement of a substantive right.” Black's Law Dictionary 1323 (7" ed. 1999). A
substantive right can be created by statute or by judicial decision. See, e.g., Lawson v. 8.C

Dep't of Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the
whistleblower statute created new substantive rights);l McCaskey v. Shaw, 295 S.C, 372, 375,
368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a

new substantive right”). A court creates a new substantive right when it recognizes a new cause

of action that did not previously exist. See Tath v, Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584,
585-86 (1989).

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison
industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. Mofe relevant to the case at hand, the Court ‘
further held that: '

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion cese of Wicker

v. South Carolina Dept. of Corrections, 360°S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC's -

failure to pay wages in accordance with the mandatory statutory provisions.
i | |

In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as
here, the state hes created a statuto}y rightlto the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus held that inmates’ prcvailing wage claims were grievable through
DQOC’s intemal grievance processes and that DOC’s denial of those claims could be appealed to
the ALC. [d. at 423-25, 602 $.E.2d at 57-58. "
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[ find that Adkins and Wicker did not create new substantive rights. The substantive
right at issue in Adkins and Wicker - i.e,, the right to a prevailing wage—was granted to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in

2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing
right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co.of
Columbia, Inc. v. S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1935) (holding that statute that
related “only to remedies and modes of procedure™ did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 3.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review” is procedural, not substantive); cf. Baker v, McCollan, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, but a
method for vindicating federal rights elsewhere conferred by those parts of the United States

Constitution and federal statutes that it describes™); Harvey v. S.C. Dep't of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party’s entitlement to a pre-existing right).

New Grievance Remedies

Adkins and Wicker also did not create new grievance rights. Paragraph 7 of DOC Policy

Number GA-01.12, which has existed'in some form since May 1, 1996, sets forth the issues that
are considered grievable by DOC.®> Among other grievable issues, it includes the following:
“Department policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, 4 7.1 (emphasis added). Unquestionably, inmates are “directly
affect{ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this

provision, which is very broad in scope, encompasses prevailing wage claims.

$ Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Court in its
2000 decision, Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC's
grievance procedures were consistent with the standards delineated by the U.S, Supreme Court in Wolff v,
McDonpnell, 418 U.S. 539 (1974). See Al-Shobazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52,

§  Inaddition to Paragraph 7 of DOC Policy Number GA-01.12, DOC's policies also include Paragraph 9 of
Policy Number GA-01.12, which sets forth the procedure by which grievances concerning questionable issues are
determined. This provision, which has existed in sl versions and editions of DOC's inmate grievance policies since
at least May 1, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item Is
grievable, the Institutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make that determination,” Thus, to the extent that inmates were not certain whether or not prevailing wage
¢laims were grievable prior to Adkins end Wicker, they could have utilized this provision to resolve the issue.

6
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Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker, See Wicker v. S.C. Dep’t of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13,2001). In the

case before the ALY, DOC contended that prevailing wage claims were “non-grievable.” See id.

at *1. Upon reviewing DOC’s grievance policies, the ALJ disagreed, holding:

Wicker”s wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC's arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker’s wage
dispute is grievable under the agency’s grievance system.

Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage

claims.”

Furthermore, in affirming the ALJ’s decision in Wicker, the Supreme Court did not

suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Count that DOC’s grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a privaie, civil cause of action, are nonetheless
grievable through DOC’s internal grievance processes” and that Wicker “prdperly fileda
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC's then-existing grievance policies
were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies. .

Based upon the foregoing, I conclude that, prior to ihe Supreme Court's decisions in

Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage

claims. Accordingly, [ conclude that Adkins and Wicker did not create new grievance rights, but

merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, | find that the Appellant failed to file his Siep I grievance in a timely manner. -

IT IS THEREFORE ORDERED that the Department’s final decisions in this matter are
AFFIRMED. ‘ ’

T Although, as discussed herein, an ALS"s decision does not constitute bindIng precedent, the ALJ's decision in

Wicker nevertheless counteracted DOC's cleims that prevailing wage claims were non-grievable.

7
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AND IT IS SO ORDERED. . '
Ralph K. Anderson, III
Chief Administrative Law Judge

June 27, 2012
Columbia, South Carolina
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CERTIFICATE OF SERVICE
I, E. Harvin Belser Fair, hereby certify that [ have this date served this Orderupon all -
parties to this cause by depositing a copy hereof, in the United States mail, postage paid, in the
| Interagency Mail Service, or by electronic mail to the address provided by the party(ies) and/ar

their attorney(s).
E. Harvin Belser Fair
Judicial Law Clerk
June 27, 2012 '

Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Clennan E. Grimmett, Jr., #102226, Docket No. 05-ALJ-04-00757-AP
Grievance No. RCI 0107-05

N

)
)
Appellant, )
)

v, ) ORDER
. )
South Carolina Department of Corrections, )
' )
)

Respondent,

STATEMENT OF THE CASE

In the above-captioned matter, Appellant Clennan E. Grimmett, I, (“Grimmett") appeals the
decision of Respondent South Carolina Department of Corrections (“Department”) to deny his
grievance conceming payment of the prevailing wage he argues is owed to him for work performed
in the Prison Industries private sector program (“prison industries program™). In response, the
Department contends that, pursuant to Department Policy Number GA-01.12, 9 13.1, he failed to file
a grievance within fifteen (15) days of the occurrence of the alleged grievance. Based upon the
record, the parties’ briefs, and applicable law, the Department’s decision to deny Appellant's
grievance must be affirmed.

BACKGROUND

On February 13, 2005, Grimmett éubmitted a Step One Grievance to the Department and
argued that he was entitled to payment of the prevailing wage for work he performed in the prison
industries program. The Department denied his grievance on April 29, 2005, Grimmett submitted _
his Step Two grievance on May 11, 2005 and again challenged the same issues contained in his Step
One form. Inresponse, the Department issued its final agency decision on July 26, 2005 denying his
grievance. Based upon this final decision of the Department, Grimmett filed a Noticeof Appeal with
the Administrative Law Court (“ALC” orr “Court”) on August 30, 2005 ‘to challenge. the
Department’s determination.

o DISCUSSION

Tﬁis appeal is before this.Court pursuant 1o A‘{-Shabazz v. State, 338 S.C, 354, 527 S.E.2d

742 (2000), Sullivan v. South Carolina Department of Corrections, 355 S.C. 43 7,586 S.E.2d 124

(2003), Slezak v; South Carolina Department of Corrections, 361 S.C. 327, 605 %ﬁ'ﬁ«gﬁ (Z(E @
s ;

FEB 11 2003
§C ADMIN. LAW COURT
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and Furtick v. South Carolina Department of Corrections, 649 S.E.2d 35 (S.C. 2007). Pursuant to

Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of Department decisions
canceming non-collateral or administrative matters, and the ALC sits in an appellate capacity when
reviewing such Department decisions. Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

In this matter, Grimmett complains that he was not paid the prevailing wage for work
performed in the private sector program, as mandated by 8.C. Code Ann. § 24-3-430. Specifically,
Section 24-3-430(D) clearly provides that “[n]o inmate participating in the [prison industries]
program may eam less than the prevatlmg wage for work of similar nature in the private sector.” Id.
The Supreme Court of South Carolina has unequivocally held in Wicker v. South Carolina Dep'tof
Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance
when not being paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s
failure to pay the prevailing wage; and, (3) an inmate is entitled to be paid the prevailing wage while
working in the private sector program, Id. at 421, 602 S.E.2d at 56. '

Nonetheless, Grimmett is required to timely file his grievance with the Department
concerning the payment of prevailing wages. Grimmett began working in the prison industries
program on or about May 30, 1997, yet did not file his grievance until February 13, 2005,
approximately eight years later. Grimmett's grievance was clearly filed outside of the required
fifteen day timeframe as mandated by Department policy. The inmate is required to present his-
grievance within 15 days of the time that the event complained of occurred He was not entitled to
wait until Wicker v. South Carolina Department of Corrections, 360 S.C. 421,602 S.E.2d 56 (2004),
was decided. The grievance existed when it occurred. Grimmett failed to file a grievance as
provided by GA-01.12, and this court has no authority to expand the time in which the request for a
hearing must be filed. See Mears v, Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

Moreover, Grimmett’s claim is barred under the principle of laches. “Laches isneglect foran

unreasonable and unexplained length of time, under circumstances affording opportunity for

diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195, 198, 371

S.E.2d 525,527 (1988). Grimmett filed a grievance approximately 8 years after the disputed wages
were paid to him, The delay in filing his cla{ms is unreasonable and obviously prejudices the
Department. See Brown v, Butler, 347 S.C. 259, 265, 554 S.E.2d 431, 434 (Ct. App. 2001).

Accordingly, Grimmett did not timely file his grievance, and the Department’s dec:snon
must be AFFIRMED,
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ORDER
ITIS HEREBY ORDERED that the Department’s decision in this matter is AFFIRMED.,

AND IT IS SO ORDERED.
| ’
arvin F. Kittpel C?
. /Chief Judge Qtf ‘—<S
February 11, 2009
Columbia, South Carolina
GERTIFICATE GF SERVICE
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toR 02 2012
STATE OF SOUTH CAROLINA :
MALONE, THOMPSON
ADMINISTRATIVE LAW COURT SUMMERS & OTT, LLC
Daniel Jones, #130817, ) -
) Docket No. 09-ALJ-04-0506-AP
Appellant, )
)
vs. ) ORDER
' . )
South Carolina Department of Corrections, )
' : )
Respondent. )
)

This mhtter comes before the Administrative Law Court (ALC) pursuant to the appeal of
Daniel Jones, an inmate incarcerated with the Department of Corrections (DOC or Department).
Appellant claims that his constitutional rights were violated because the training wages he
received when he worked in prison industries were less than “prevailing wages” under S.C. Code
Ann, §24-3-430(D). Appellant requested back pay for the difference between his “training

wages” and prevailing wages for the period of time he worked in prison industries.'

) BACKGROQUND
The Appellant filed a Step 1 grievance dated October 29, 2008, stating he worked for
prison industries in 1990. 1991 and 1992 while he was housed at thé Evans Correctional
[nstitution. Appellant alleges he was paid $0.25 for the first 160 hours of work which increased
to $0.75 for the next 160 hours of work. After working for the first 320 hours, Appellant

' |nthe Notice of Appeal, Appellant also contends the Department violated constitutional protections in issuing

its decision and violated DOC policy and procedure in failing to issue decisions on the grievance in a timely manner.
While the issue of timeliness was raised below, there Is no prejudice to the Appellant and therefore that issue will
not be addressed in this order. As to the violation of constitutional protections, these arguments were not raised
below. An inmate cannot sit silently during a hearing, reising no objections, and then raise issues such as these for
the fisst time on appeal. See Kiawah Resort Assoclates v. South Caroling Tax Com'n, 318 S.C. 502, 458 S.E.2d 542
(1995) (In reviewing a final decision of an administrative agency, the Administrative Law Judge "hes a limited
scope of review, and cannot ordinarily consider issues that were not raised to and ruled on by the administrative
egency.”). Our law is also clear that a party must make a contemporaneous objection that is ruled upon by the trial
judge to preserve an issue for appellate review. State v, Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 {2005). This
rule also applies 1o constitutional arguments. Seg State v. Owens, 378 S.C. 636, 638, 664 S.£.2d 80, 81 (2008)
(finding constitutional claims not preserved for review without a contemporaneous objection at trial). State v,
Sheppard, 391 5.C. 415, 420-21, 706 S.E.2d 16, 19 (2011). Furthermore, all of the arguments raised by Appellant
were merely conclusory statements. Consequently, Appellant sbandoned these issucs on appeal, and they need not
be considered, See Medical Univ, of Sauth Carolina v. Amaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 (2004)
(failure to provide arguments or supporting authority for an issue renders it abendonzd); Muir v, C.R, Bard, Inc, 336
S.C. 266, 298-99, 519 S.E.2d 583, 600 (Ct. App. 1999) (conclusory arguments may be treated as abandoned).

FILED

March 30, 2012
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received $4.25 per hour. Appellant asserts that he was advised to file his grievance when prison
officials posted information regarding wage claims in October 2008. The Warden denied
Appellant's grievance on April 15, 2009. After Appellant’s Step 2 grievaﬁce was denied on May
21, 2009, Appellant filed this appeal on May 27, 2009. The Department objects to the appeal as
being untimely. V

STANDARD OF REVIEW
This cese is before the ALC on appeal from a final decisions of the Department pzlrsuant
to 8.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
sudh, the Administrative Law J ﬁdge (AL)) sits in an appellate capacity under the APA rather

than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Section 1-23-380(A)(5)—govem the circumstances in which an appellate body may reverse or
modify an agency decision. That section states:
The court may not substitute its judgment for the judgment of the agency as to the weight
of the evidence on questions of fact. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may reverse or modify the decision if
substantial rights of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:
(2) in Vio!ation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(¢) made upon unlawful procedure;
(d) affected by other error of law;

(¢) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f) acbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

DISCUSSION
Tirﬁelium of Wage Claim .
Under the South Carolina Department of Corrections Policies and Procedures, Paragraph
13.1 of GA-01.12 generally reduircs that Step 1 grievances be filed “within 15 days of the
alleged incident.” DOC Policy Number GA-01.12, § 13.1. The Department’s prescribcd
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~ procedures to seek review of these matters that has been approved by the South Carolina
Supreme Court. See Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) (“We hold that
Department's disciplinary and grievance procedures are consistent with the standards delineated
by the Supreme Court in Wolff v. McDonpell, supra. We note that Department also prepared its
grievance procedures in compliance with the Civil Rights of Institutionalized Persons Act.”).
The Department's procedure further sets forth a specific time frame to exercise the rights created
under those provisions. Therefore, it appears that the Department’s regulations are a “statute of
creation.” _

Under South Carolina law, a statute that creates a new liability and afﬁxés the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of 8.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by McLendon v. S,C. Dep’t of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction
defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 8.C. 413,415 n.i, 445 S.E.2d 93, 94 n.]1 (1994). When a
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.1.S. Limitations of Actions § 3t (updated October 2010). “Such a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” Id. '

The reason for a specific time frame to seck review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “(s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v.
Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of
limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be
reasonably available and there be some end to litigation.”” Transp. Ins, Co. & Flagstar Corp. V.
S.C, Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v,
Ebenezer Senior Servs. & Rehab, Ctr,, 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in that they stimulate
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activity, punish negligenbe, and promote repose by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Montes, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their rights.” Transp. Ins. Co, 389 S.C. at 428, 699 S.E.2d at
690,

Because thé Department has a legitimate interest in investigating grievances while they
are still new, pﬁblic policy calls for the application of some limitations period to Appellant’s '
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5™ Cir. 2004) (noting that
the prison system has & legitimate interest in investigating complaints while they are still fresh);
see alsa Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the
event giving rise to the grievance, witnesses can be identified and questioned while memories are
still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.? Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
grievances within any set time period. Due in past to public policy concems over such a result,
this cohrt has consistently held that prevailing wage claims da not involve the Department’s
“policies or procedures.” See, e.a, Lawson v, S.C. Dep't of Corr,, 06-ALJ-04-00823-AP (S.C.
Admin. Law Ct. Feb. 12, 2007); Wright v, S.C. Dep't of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct. Apr. 28, 2006).

The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Appellant filed his Step 1 regarding his wage claims on October 29, 2008. The
Appellant acknowledges in his grievﬁnce that he is seeking wages for employment in 1990,
1991, and 1992. Thus, approximately sixteen years passed between when Appellants began
participating in the project and when he filed his Step | challenging his pay. Clearly, the passage
of sixteen years could significantly affect the Department’s ability to defend Appellants’,claims.’

T The statutory provisions upon which Appellant bases his pay claim does not create a private right of action. Seg
Adking, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not
apply to Appellant®s claim. See Talford v, S,C, Dep't of Corr,, 06-ALJ-04-00823-AP (5.C. Admin. Law Q. Feb.

14, 2007). .

¥ The court notes in this regard that the statutory deadline for filing wage recovery claims under South Carolina’s

Payment of Wages Act is three years. See S.C. Code Ann. § 41-10-80(C) (Supp. 2010) {*Any civil action for the
recovery of wages must be commenced within three years after the wages become due.™).

4

0287



Implication of Wicker and Adkins

New Substantive Rights
Appellant also argues that his grievance was timely filed as he filed within fifteen days qf

being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51 (2004)
and Wicker v. S.C, Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004). However,
Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a] right that
can be protected or enforced by law,” and it is “a right of substance rather than form.” Black's
Law Dictionary 1324 (7™ ed. 1999). It is distinguishable from a procedural right, which is “a
right that derives from legal or administrative procedure” and which “helps in the protection or
enforcement of a substantive right,” Black’s Law Dictionary 1323 (7" ed. 1999). A substantive
right can be created by statute or by judicial decision. See, e.g., Lawson v. S.C. Dep’t of
Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the whistleblower
statute created new substantive rights); McCaskey v. Shaw, 295 S.C. 372, 375, 368 S.E.2d 672,
673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a new substantive

right”). A court creates a new substantive right when it recognizes a new cause of action that did
_ not previously exist. See Toth v, Square D Ca., 298 S.C. 6, 8, 377 S.E.2d 584, 585-86 (1989).

In Adkins, our Supreme Court held that Section 24-3-430 and the a;companying prisoh
industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that: o |

[NJotwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker -
v, South Carolina Dept, of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions.

.
In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as
here, the state has created a statutory right to the payment of & prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C.at 424, 602
S.E.2d at 57, The Court thus held that inmates’ prevailing wage claims were grievable through
DOC's internal grievance processes and that DOC's denial of those claims could be appealed to
the ALC. [d. at 423-25, 602 S.E.2d at 57-58.
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[ find that Adkins and Wicker did not create new substantive rights. The substantive

right at issue in Adkins and Wicker - j.e., the right to a prevailing wage—was granted to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing
right. Accordingly, they did nat create new substantive rights. See Atlantic Soft Drink Co. of
Columbia, Inc. v','S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1985) (holding that statute that
related “only to remedies and modes of procedure™ did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 8.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the |
“right to seek review” is procedural, not substantive); cf. Baker v. McColian, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, But a
method for vindicating federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes that it describes”); Harvey v. S.C. Dep't of Corrections, 338

‘ S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish

a party’s entitlement to a pre-existing right).
New Grievance Remedies
Adkins and Wicker e\also did not create new grievance rights. Paragraph 7 of DOC Policy
Number GA-01.12, which has existed in some form since May 1, 1996, sets forth the issues that

are considered grievable by DOC.* Among other grievable issues, it includes the following:
“Department policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-0L.12, 7.1 (emphasis added). Unquestionably, inmates are “directly
affect[ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this

provision, which is very broad in scope, encompasses prevailing wage claims.’

) 4 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Court in its

2000 decision, Al-Shabazz v. State, 338 S.C. 354, 527 S.B.2d 742 (2000), where the Court held that DOC's
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in Wolff'v,
McDonnell, 418 U.S. 539 (1974). See Al-Shabbaz, 338 8.C. at 371-373, 527 S.E.2d at 751-52.

5 o addition to Paragraph 7 of DOC Palicy Number GA-01.12, DOC’s policles alsa include Paragraph 9 of
Policy Nurmber GA-01.12, which sets forth the procedure by which grievances conceming questionable issues are
determined. This provision, which has existed in all versions and editions of DOC's inmate grievince policies since
at least May 1, 1996, states in pertinent part: “In those ceses where a question may arise as to whether an item is
grievable, the [nstitutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make thet determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claims were grievable prior to Adkins and Wicker, they could have wtilized this provision to resolve the issue

6
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Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wickerv. S.C: Dep’t of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13,2001). In the
case before the ALJ, DOC contended that prevailing wage claims were “non-grievable.” See id.

at*1. Upbn reviewing DOC’s grievance policies, the ALJ disagreed, holding:

Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar rature
in the private sector” for the first 320 hours of work. Therefore, Wicker’s wage
dispute is grievable under the agency’s grievance system.

Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage
claims.®
Furthermore, In affirming the ALJ’s decision in Wicker, the Supreme Court did not
suggest that it was granting inmates “new” grievance rights. For instance, there was no -
indication by the Court that DOC’s grievance procedures were inadequate or that they should be '
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC’s internal grievance processes” and that Wicker “properly filed &
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies
were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies. '

Based upon the foregoing, [ conclude that, prior to the Supreme Court’s decisions in
Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage
claims. Accordingly, 1 conclude that Adkins and Wicker did not create new grievance rights, but

merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.

Accordingly, 1 find that the Appellant failed to file his step | grievance in a timely manner.

¢ Although, as discussed herein, an AL)'s decision does not constitute binding precedent, the ALJ's decision in

Wickeg nevertheless counteracted DOC’s claims that prevailing wage claims wese non-grievable,

7
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IT IS HEREBY QRDERED that the Department's final decisions in this matter are
AFFIRMED, '

AND IT IS SO ORDERED.
Ralph K. Anderson, 111
Chief Administrative Law Judge:
March 30, 2012
Columbia, South Carolina

CERTIFICATE OF SERVICE

1, E. Harvin Belser Fair, hereby certify that I have this date served this Order upon all parties to
this cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency
Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s). , v
/ . W M W
E. Harvin Belser Fair
Judicial Law Clerk
Mareh 30, 2012 .
Columbia, South Carolina
LAW OFFICES
APR 0 £ 2012
MALONE, THOMPSON
SUMMERS & OTT,LLC
8
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\ - STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Terry Keitt, #277284, )
) Docket No. 09-ALJ-04-0519-AP
Appeliant, )
) .
vs. ) ORDER F I L E D
South Carolina Department of Corrections, ) APR 2 ‘6 2012
) _
Respondent. )) SC ADMIN, LAW COURT

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
Terry Keitt, an inmate incarcerated with the Department of Corrections (DOC or Department).
Appellant claims that his constitutional rights were violated because the training wages he
received when he worked in prison industries were less than “prevailing wages™ under S.C. Code
Ann. §24-3-430(D). Appellant requested back pay for the difference between his “training

wages” and prevailing wages for the period of time he worked in prison industries.’

BACKGROUND
The Appetlant filed a Step 1 grievance dated November 10, 2008, stating he worked for
prison industries in 2006 and was paid training wages instead of prevailing wages under South
Carolina Code 24-3-430. Appellant asserts that he was advised to file his grievance when prison
officials posted information regarding wage claims in November 2008. The Warden denied
Appellant’s grievance and served the Appellant with the denial on March 12, 2009. Appellant

1 In the Notice of Appeal, Appellant also contends the Department violated constitutional protections in issuing

its decision. Appellant did not raise the issues of violation of constitutional protections below. An inmate cannot sit
sitently during a hearing, raising no objections, and then raise issues such as these for the first time on appeal. See
Kiawah Resort Associates v. South Carolina Tax Com'n, 318 5.C. 502, 458 S.E.2d 542 (1995) (In reviewing a final
decision of an administrative agency, the Administrative Law Judge "has a limited scope of review, and cannot
ordinarily consider issues that were not raised 1o and ruled on by the administrative agency.”). Our law is also clear
that a party must make a contemporaneous objection that Is ruled upon by the trial judge to preserve an issue for
appellate review, State v, Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005). This rule also applics to
constitutional arguments. See State v, Qwens, 378 S.C. 636, 638, 664 S.E.2d 80, 81 (2008) (finding constitutional
claims not preserved for review without a contemporaneous abjection at trial). State v, Sheppard, 39t S.C. 415, 420-
21,706 S.E.2d 16, 19 (2011). Furthermore, all of the arguments raised by Appellant were merely conclusory
statements, Consequently, Appellant abandoned these issues on appeal, and they need not be cansidered. See
Medical Uniy. of South Caroling v. Arnaud, 360 8.C. 6185, 620, 602 S.E.2d 747, 750 (2604) (failure to provide
arguments or supporting authority for an issue renders it abandoned); Muir v. C.R. Bard, Inc,, 336 S.C. 266, 298-99,
519 5.E.2d 583, 600 (Ct. App. 1999) (conclusory arguments may be treated as abandaned). :
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timely filed his Step 2 grievance claiming he received training wages in 2007. After Appellant’s
Step 2 grievance was denied on May 14, 2009, Appellant filed this appeal on June 9, 2009. The
Department moved to dismiss this appeal as the grievance was not filed timely.

' STANDARD OF REVIEW
This case is before the ALC on appeal from a final decisions of the Department pursuant
to 8.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
such, the Administrative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Section 1-23-380(A)(5)—govern the circumstances in which an appellate body may reverse or
modify an agency decision. That section states: '

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

{f) arbitrary or capricious or characterized by abuse of dlscretzon or
clearly unwarranted exercise of discretion,

S.C. Code Ann, § 1-23-380(5) (Supp. 2010).

DISCUSSION
Timeliness of Wage Claim
The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
incident.” DOC Policy Number GA-01.12, § 13.1.2 The Department’s procedure further sets

2 The Department's prescribed procedures for inmates to seek review of these matters that has been approved by
the South Carotina Supreme Court. See Al-Shabazz v, State, 338 S.C. 354, 527.S.E.2d 742 (2000) (“We held that
Dcpamnem's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme
Court in Wolff v, McDonngll, supra. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of [nstitutionalized Persons AcL™).
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forth a specific time frame to exercise the rights created under those provisions.- Therefore, it
appears that the Department’s regulatidns require that inmates file their grievance within a
specific period of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of §.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), gverruled on other grounds by McLendon v. 8.C. Dep't of
Highways and Publie Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the faiture to

timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction

defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 S.C. 413, 415n.1,445 S.E2d 93,94 n.1 (1994). When_a
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 2010). *“Such a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than

~ procedural, limitation on the ﬁght. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” Id.

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “[s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v.
Babb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of
limitatién is to ensure litigation is ‘brought within a reasonable time in order that evidence be
reasonably available and there be some end to Iitigatibn."' Transp. Ins. Co. & Flagstar Corp. v.
S.C. Second Injury Fund, 389 S.C, 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v.
Ebenezer Senior Servs. & Rehab. Ctr,, 377 8.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in that they stimulate

activity, punish negligence, and promote repose by giving security and stability to human
affairs,” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale

claims of those who have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690. . a
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Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5" Cir. 2‘004). (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);

see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the
event giving rise to the grievance, witnesses can be identified and questioned while memories are
still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.’ Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file pfeirailing wage
grievances within any set time period. Due in part to public policy concerns over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s '
“policies or procedures.” See, e.g., Lawson v. §.C. Dep't of Corr., 06-ALJ-04-00823-AP (S.C.
Admin. Law Ct. Feb. 12, 2007); Wright v. S.C. Dep’t of Corr ., 06-ALJ-04-00114-AP, 2006 WL
1430140 (8.C. Admin. Law Ct. Apr. 28, 2006). .

The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Appellant filed his Step | regarding his wage claims on November 12, 2008.
The Appellant acknowledges in his grievance that he is seeking wages for employment in
January 2007. Thus, over a year and a half passed between when Appellants began participating
in the project and when he filed his Step 1 challenging his péy.

Implication of Wicker and Adkins
New Substantive Rights

Appellant also argues that his grievance was timely filed as he filed within fifteen days of
being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51 (2004)
and Wicker v. S.C. Department of Correctiohs, 366 S.C. 421, 602 S.E.2d 56 (2004). However,
Wicker and Adkins did not create new substantive rights. A “substantive right” is *“[a] right that

can be protected or enforced by law,” and it is “a right of substance rather than form.”" Black’s
Law Dictionary 1324 (7" ed. 1999). Itis distinguishable from a procedural right, which is “a
right that derives from legal or administrative procedure” and which “helps in the protection or

3 The statutory provisions upon which Appellant bases his pay claim does not create a private right of action. Se¢
Adkins, 360 5.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not

apply to Appeliant’s claim. See Iglfgm_\g_sd_(ngu 06-ALJ-04-00823-AP (8.C. Admin. Law Ct. Feb.
14, 2007).
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enforcement of a substantive right.” Black’s Law Dictionary 1323 (7" ed. 1999). A substantive
right can be created by statute or by judicial decision. See, e.g., Lawson v. 8.C. Dep't of
Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the whistleblower
statute created new substantive rights); McCaskey v. Shaw, 295 S.C. 372, 375, 368 S.E.2d 672,

673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a new substantive

right”). A court creates a new substantive right when it recognizes a new cause of action that did

not previously exist, See Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584, 585-86 (1989).
In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison

industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that:

{N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept, of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877547 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions.

Id.
In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as

here, the state has created a statutory right to the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus held that inmates’ prevailing wage élaims were grievable through
DOC’s internal grievance pfocesses and that DOC’s denial of those claims could be appealed to
the ALC. Id. at 423-25, 602 S.E.2d at 57-58.

I find that Adkins and Wicker did not create new substantive rights. The substantive

right at issue in Adkins and Wicker - j.e,, the right to a prevailing wage—was grantéd to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing

right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co. of
Columbie, Inc. v. S.C, Nat, Bank, 287 S,C. 228, 336 S.E.2d 876 (1985) (holding thet statute that
related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review” is procedural, not substantive); cf, Baker v. McCollan, 443 U.S. 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself é source of substantive rights, but a

5
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method for vindicating federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes that it describes™); Harvey v, S.C. Dep't of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform _Declaratorj Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party’s entitlement to a pre-existing right).

New Grievance Remedies

Adkins and Wicker also did not create new grievance rights. Paragraph 7 of DOC Policy
Number GA-01.12, which has existed in some form since May 1, 1996, sets forth th;a issues that
are considered grievable by DO'C.4 Among other grievable issﬁes, it includes the following:
“Department policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, § 7.1 (emphasis added). Unquestionably, inmates are “directly
affect[ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this
provision, which is very broad in scope, encompasses prevailing wage claims.®

Indeed, an ALJ reached that very conclusion in a 2001 decision that gave ﬁse to, and was
ultimately affirmed by, the Supreme Court's opinion in Wicker. See Wicker v. S.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13, 2001). In the

case before the ALY, DOC contended that prevaiting wage claims were “non-grievable.” See id.

at *1. Upon reviewing DOC’s grievance policies, the ALJ disagreed, holding:

Wicker’s wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector™ for the first 320 hours of work. Therefore, Wicker's wage
dispute is grievable under the agency’s grievance system.

4 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Court in its
2000 decision, Al-Shabazz v. State, 338 S.C. 354, 527 8.E.2d 742 (2000), where the Court heid that DOC’s
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in Wolff v,
McDonneli, 418 U.S. 539 (1974). See Al-Shabazz, 338 S.C. a1371-373, 527 S.E.2d a1 751-52.

s

In addition to Paragraph 7 of DOC Policy Number GA-01.12, DOC’s policies also include Paragraph 9 of
Policy Number GA-01.12, which sets forth the procedure by which grievances concerning questionable issues are
determined. This provision, which has existed in all versions and editions of DOC’s Inmate grievance policies since
at least May 1, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item is
grievable, the Institutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claims were grievable prior to Adkins and Wicker, they could have utilized this provision to resolve the issue

6
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Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage
claims.?

Furthermore, in affirming the ALJ's decision in Wicker, the Supreme Court did not
suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Court that DOC’s grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC’s intemnal grievance processes” and that Wicker “properly filed a
grievance with the DOC,” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC's then-existing grievance policies
were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies. '

Based upon the foregoing, I conclude that, prior to the Supreme Court’s decisions in
Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage

claims. Accordingly, I conclude that Adkins and Wicker did not create new grievance rights, but

merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Acéordingly, I find that the Appellant failed to file his Step | grievance in a timely manner.
IT IS THEREFORE ORDERED that the Department’s final decisions in this matter are

AFFIRMED,
AND IT IS SO ORDERED.
@%E 2 ;A:in%‘; I {
Ralph & Anderson, I1I - -
Chief Administrative Law Judge
April 26, 2012 _
COlumbia, South Carolina . ‘ CERTIFICATE OF SERVICE
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®  Although, as discussed herein, an ALI's decision does not constitute binding precedent, the ALJ"s decision in

Wicker nevertheless counteracted DOC's claims that prevailing wage claims were non-grievable.
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)
)
)
)
)
)
)
)
)
)

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
' David Lampley, an inmate incarcerated with the Department of Corrections (DOC or
Department). Appellant claims that his constitutional rights were violated as he received training
wages for a period of time he worked in prison industries. Appellant also requested back pay for
the difference between his “training wages” and prevailing wages for the period of time he

worked in prison industries.

FACTS
The Appellant filed a Step 1 grievance dated October 20, 2008, arguing he worked for

prison industries in 1993-1994 when he was housed in Evans Correctional I[nstitute and the
Department failed to pay him wages in accordance with S.C. Code 24-3430 (D). The Warden
denied Appellant’s grievance on April 24, 2009 stating the Appellant failed to file his grievance
in a timely manner. Appellant filed his Step 2 grievance on April 30, 2009. The Department
denied the Step 2 grievance on May 4, 2009 and served the Appeliant with the decision on May -
21, 2009. 'Appellant filed this appeal on May 29, 2009. The Department filed a Motion to
Dismiss on August 10, 2009,

STANDARD OF REVIEW
As set forth above, this case is before the ALC on appeal from a final decisions of the
Department pursuant to 8.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative
Procedures Act (APA). As such, the Administrative Law Judge (ALJ) sits in an appellate
capacity under the APA rather than as an independent finder of fact. In South Carolina, the
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provisions of the APA—specifically Section 1-23-380(A)(5)—govem the circumstances in
which an appellate body may reverse or medify an agency decision. That section states: .

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the égency;
(c) made upon unlawful procedure; -

(d) affected by other ervor of law; -

() clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

§.C. Code Ann, § 1-23-380(5) (Supp. 2010).

DISCUSSION
Service of the Notice of Appeal
The Department moved to dismiss the Appeal claiming it was not timely served pursuant
to ALC Rule 59.) ALC Rule 59 provides:

The notice of appeal from the final decision to be heard by the Administrative
Law Court shall be filed with the Court and a copy served on each party,
including the agency, within thirty (30) days of receipt of the decision from
which the appeal is taken. '

(emphasis added), Therefore, as set forth in Rule 59, the Department must be served with a copy
~ of the Notice of Appeal within thirty (30) days of the Appellant’s receipt of the final decision of
the Department. : ‘ o
Here, Appellant’s Notice of Appeal indicates he served the Notice of Appeal on the
Department’s Legal Counsel on Meay 29, 2009. In addition, Appellant filed a Brief on July 17,
2009 before the record was filed in this case that also claimed he served his Brief on “SCDC
Counsel at P.O. Box 21787, Columbsia, SC 29221.” To the contrary, the Department asserts they

! S.C.Code Ann. § 1-23-650 (C) (201 1) provides that: “Al} hearings before an administrative law judge must be
conducted exclusively in accordance with the rules of procedure promulgated by the court pursuant to this section,
All other rules of procedure for the hearing of contested cases or appesls by individual egencies, whether .
promulgated by statute or regulation, are of no force and effect in proceedings before an administrative law judge.”

2
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did not receive any documents until the attorney for the Department sent someone to look at the
file on August 10, 2009. In light of the dispositive issues below, the Court nevertheless elects
not to further address this issue. See Futch v. McAllister Towing of Georpetown, Inc., 335 S.C.
598,613, 518 S.E.2d 591, 598 (1999) (noting that an appellate court need not address remaining
issues when a prior issue is dispositive).
Timeliness of Wage Claim
The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
| incident,” DOC Policy Number GA-01.12, § 13.1.2 The Department’s procedure further sets
forth a specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
specific period of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C., 295
S.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by McLendon v. S.C. Dep’t of
Highways and Public Transp,, 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to |
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction

defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 8.C, 413, 415 n.1, 445 S.E.2d 93,94 n.1 (1994). Whena
statute both cteates a cause o‘f action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.1.S. Limitations of Actions § 31 (updated October 2010). “Such a statutory time limit
conditions the existence of the right of action, thereby creatihg a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” Id. -

2 The Department's prescribed procedures for inmates to seek review of these matters that has been approved by
the South Carolina Supreme Court. See Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000) (“We hold that
Depmment's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme
Court in Wolff v. McDonnell, supra. We note-that Department also prepared its grievance procedures in compliance
with the Civil Rights of [nstitutionalized Persons Act.”),
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The reason for a specific time frame to seck review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “[s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moates v.
Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpase of statutes of
limi;atioh is to ensure litigation is ‘brought within a reasonable time in order that evidence be
reasonably available and there be some end to litigation.” Transp. Ins. Co. & Flagstar Corp. v.
S.C, Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010) {(quoting Hooper v.
Ebenezer Senior Servs. & Rehab. Ctr., 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in that they stimulate

~ activity, punish negligence, and promote repose by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404), Moreover, statutés of limitations relieve cousts of the burden of trying stale -
claims of those who have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690. '

Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to- Appeliant’s
prevailing wage claim. . See Johnson v. Johnson, 385 F.3d 503, 519 (5th Cir. 2004) (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);
see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the
event giving rise to the grievance, witnesses can be identified and questioned while memories are
still fresh, and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations périod applicable to this claim.? Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
grievances within any set time period. Due in part to public policy concerns over such a result,
this court has consistently held that prevailing wage claims do not invelve the Department’s
“pdlicies or pmcgdu.res." See, e.g., Lawson v. S.C. Dep't of Corr., 06-ALJ-04-00823-AP (S.C.

Admin. Law Ct. Feb. 12, 2007); Wright v. S.C. Dep't of Corr,, 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct., Apr. 28, 2006).
4

£

?  The statutory provisions upon which Appellant bases his pay claim does nat create a private right of action, See

Adkins, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do not
apply to Appeliant's claim,
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| The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Appellant filed his Step I regarding his wage claims on October 20, 2008. The
Appellant acknowledges in his grievance that he is seeking wages for employment in 1993-1994.
Thus, épproximate!y fifteen years passed between when Appellants began participating in the
project and when he filed his Step 1 challenging his pay. Clearly, the passage of fifteen years
could significantly affect the Department’s ability to defend Appellants’ claims.*

Additionally, South Carolina Code Section 24-3-430 was enacted'and became effective
on July 1, 1995, In his Step 1 grievance, Appellant states he is seeking wages for employment
from June 13, 1993-1994. Thus, this statute does not apply to any wages owed prior to July 1,
1995..

New Substantive Rights

Appellant also argues that his grievance was timely filed as hé filed within fifteen days of
being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51 (2004)
and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004). However, a
“substantive right” is “[a] right that can be protected or enforced by law,” and it is “a right of
substance rather than form.” Black’s Law Dictionary 1324 (7" ed. 1999). It is distinguishable

from a procedural right, which is a right that derives from legal or administrative procedure”
and which “helps in the protection or enforcement of a substantive right.” Black’s Law
Dictionary 1323 (7" ed. 1999). A substantive right can be created by statute or by judicial
decision. See, e.g., Lawson v. SC Dep’t of Corrections, 340 S.C. 346, 350, 532 S.E.2d 259,
261 (2000) (holding that the whistleblower statute created new substantive rights); McCaskey v.
Shaw, 295 §.C. 372, 375, 368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme
Court decision “created a new substantive right”). A court creates a new substantive right when
it recogﬁizés a new cause of action that did not previously exist. See Toth v. Square D Co., 298
S.C. 6, 8,377 S.E.2d 584, 585-86 (1989). , |
In Adkins, our Supreme Coust held that Section 24-3-430 and the accompanying prison
industries statutes did not provide inmates with the right to bring a private cause of action against
'DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that: |

4

The court notes in this regard that the statutory deadline for filing wage recovery claims under South Carolina’s
Payment of Wages Act is three years, See S.C. Code Ann. § 41-10-80(C) (Supp. 2010) ("“Any civil action for the
recovery of weges must be commenced within three years after the wages become due.™).

5
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[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept. of Corrections, 360 5.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions.

Id.
In Wicker, the Supreme Court fleshed out this latter holding. It explained that “where, as

here, the state has created a statutory right to the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
$.E.2d at 57. The Court thus held that inmates’ prevailing wage claims were grievable through
DOC’s internal grievance processes and that DOC’s denial of those claims could be appealed to
the ALC. Id. at 423-25, 602 S.E.2d at 57-58. '

1 therefore find that Adkins and Wicker did not create new substantive rights. The

substantive right at issue in Adkins and Wicker—i.e., the right to a prevailing wége—was- '
granted to inmgtes in 1995 pursuaﬁt to Section § 24-3-430(D). Adkins and Wicker, both of
which were published in 2004, simply addressed the appropriate procedure for seeking redress
for a denial of that existing right. Accordingly, they did not create new substantive rights. See
Atlantic Soft Drink Co. of Columbia, Inc. v. S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876
{1985) (holding that statuté that related “only to remedies and modes of procedure” did not affect
substantive rights); Hooks v. Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct.
App. 1986) (holding that the “right to seek review” is procedural, not substantive); cf. Baker v.
McCollan, 443 U,S. 137, 145 n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of
substantive rights, but a method for vindicating federal rights elsewhere conferred by those parts

of the United States Constitution and federal statutes that it describes™); Harvey v. S.C. Dep't of
Corrections, 338 S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform
Declaratory Judgments Act did not create substantive rights or duties because it merely
authorized a court action to establish a party's entitlement to a pre-existing right).

New Grievance Remedies

Adkins and Wicker also did not create new grievance rights, Paraéraph 7 of DOC Policy

Number GA-01.12, which has existed in some form since May 1, 1996, sets forth the issues that
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are considered grievable by DOC.® Among other grievable issues, it includes the following:

- “Department policiesfprocedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, § 7.1 (emphasis added). Unquestionably, inmates are “directly
affect[ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this
provision, which is very broad in scope, encompasses prevailing wage claims.®

Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was

ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wicker v. S§.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin, Law Ct. Aug. 13, 2001). In the
case before the ALJ, DOC contended that prevailing wage claims were “non;grievable.” Seeid.
at *1. Upon reviewing DOC'’s grievance policies, the ALJ disagreed, holding:

Wicker’s wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue -
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker's wage
dispute is grievable under the agency’s grievance system.

Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage claims.”

Furthermore, in affirming the ALJ’s decision in Wicker, the Supreme Court did not
suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Court that DOC’s grievance procedures were inadeﬁuatc or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless

grievable through DOC’s internal grievance processes” and that Wicker “properly filed a

3 Notably, the existence of DOC's grievance policies was specifically recognized by the Supreme Courtin its

2000 decision, Al-Shabazz v, State, 338 S.C, 354, 527 S.E.2d 742 (2000), where the Court held that POC's
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in Wolffv.
McDannell, 418 U.8. 539 (1974). Sce Al-Shabazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52.

®  In addition to Paragraph 7 of DOC Policy Number GA-01.12, DOC's policies also include Paragraph 9 of

Policy Number GA-C1.12, which sets forth the procedure by which grievances conceming questionable issues are
determined. This provision, which has existed in all versions and editions of DOC’s inmate grievance policies since
at least May [, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item is
grievable, the Institutional Inmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claims were grievable prior to Adkins and Wicker, they could have utilized this provision to resolve the issue.

?

Although, as discussed herein, an ALJ's decision does not constitute binding precedent, the ALJ's decision in
Wicker nevertheless counteracted DOC's claims that prevailing wage claims were non-grievable.

7
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grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies
were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies.

Based upon the foregoing, I conclude that, prior to the Supreme Court’s decisions in

Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage

claims. Accordingly, I conclude that Adkins and Wicker did not create new grievance rights, but

merely confirmed that prevailing wage claims were grievable under DOC'’s existing policies. -
Accordingly, [ ﬁn& that the Appellant failed to file his Step 1 grievance in a timely manner.

IT IS HEREBY ORDERED that the Department’s final decisions in this matter are
AFFIRMED. ‘

AND IT IS SO ORDERED. _
 PaG R Ao = all
g ph’K. Anderson, 111 - B
Chief Administrative Law Judge ‘
April 26,2012
Columbia, South Carolina

CERTIFICATE OF SERVICE
This is to certity that the undarsigned has this date
sarved ti3 order in the above entitad acdon ugon all
pasiies to this cause by aepositing & copy herecf,
in the Un:ted States mall, podtage paid, of In the Interagency
Meil Service addresséd 10 the party(ies) or their attomey(s).

W, .
This L= day of _.é@l(-7 O/
By: j . M—-’ M___;-hﬁd‘—"—-—

Judicial Law Clerk
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LAW OFFICES

STATE OF SOUTH CAROLINA
ADMINISTRA'TIVE LAW COURT SEP 102009
MAIONE, THOMPSON
Tony Larrimore. # 238126, ) Docket No. 09-ALJ-GHYMERSAPOTT, LLC
)
Appellant, )
)
Vs, ) ORDER
) =
South Carolina Department of Corrections, ) - D
) Eepn
Respondent. )
) SEP ¢ 9 7009
SC ADMIN. LAW COURT
STATEMENT OF THE CASE

In the above-captioned matter, Appell‘ant Tony Larrimore (“‘Larrimore™) apﬁeals the
decision of Respondent South Carolina Department of Corrections (“Department™) to deny his
grievance concerning payment of the “prevailing Qage” which he argues is owed to him for
work performed in the Department’s prison industries private sector program (“prison industries
program™). In response, the Department contends that, pursuant to SCDC Im;xate Grievance
System Policy Number GA-01.12, § 13.1, Inmate Larrimore failed to file a grievance within
fifieen (15) days of the occurrence of the alleged incident. Based upon the record, thg parties’
briefs, and applicable law, the Department’s decision denying Larrimore’s grievance must be
affirmed.

BACKGROUND

On November 11, 2008, Larrimore filed a Step 1 grievance with the Department and
argued that the Department owed him back wages consisting of the -difference between the
“trainipg wage” SCDC paid him and the “prevailing wagé” of $5.25 per hour for theé first 320

hours of labor he provided to the prison industries program operated by the Department at Evans

Page | of 6
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Correctional Institution (“Evans C[")., in which ESCOD, Inc. participated as the privétc ind_ustry
sponsor. | |

On April 10.2009. the Warden at Evans CI denied Larrimore's Step | grievance because
he failed to file his grievance within the fifteen (15) day time period required by SCDC Inmate
Grievance Policy Number GA-01.12. On April 22, 2009, Larmrimore filed a Step 2 appeal in
which he challenged the Department’s denial of his Step 1 grievance. OnhMay 15. 2009, the
Department issued its final decision and denied Larrimore's Step 2 appeal. Based on the
Department’s final dec-ision, Larrimore filed two (2) I\io:ices of Appeal with the Administrative
Law Court (“ALC” or “Court™) on May 21, 2009 and June 9, 2009 respectively by x;/hic;h he
challenged the Department’s final decision.

DISCUSSION

This appeal is before this Court pursuant to Wicker v. S.C. Dep’t of Corrections, 360 S.C.

421, 602 S.E.2d 56 (2004) as well as Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000),

Sullivan v. 8.C. Dep't of Corrections, 355 S.C. 437, 586 S.E.2d 124 (2003).

Pursuant to Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of
final decisions issued by thevDepartment conceming non-c;ollateral or administrative matters, and
the ALC sits in an appellate capacity when reviewing such decisions. .Ma_z_z, 338 8.C. at
376. 527 S.E.2d at 754. :

In this matter, Larrimore complains that he was not paid the “prcvéiling wage”r' for the
first 320 hours of labor he voluntarily' provided to the prison industries project operated by the
Department at Evans CI in which ESCCD, Inc. participated as the private industry sponsor.

Specifically, Larrimore invoked S.C. Code Ann. § 24-3-430(D) which provides that “[n]o inmate

Page 2 of 6
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participating in the [prison industries] program may earn less than the prevailing wage for work
of similar nature it the private sector.” Id.

The Supreme Court of South Carolina previbusly held in Wicker that: (1) an inmate is

entitled to file a grievance via SCDC’s Inmate Grievance System Policy Number GA-01.12 to
allege he was not paid .the “prevailing wage;” (2) the ALC has jurisdiction to review the
Department’s alleged failure to pay the “prevailing wage;” and, (3) an inmate is entitled to be
paid the “prevailing wage™ while working in certain private sector prison industries projects
operated by the Department. Id. at 421, 602 S.E.2d at 56.

Nonetheless, Lérrimore is still required t§ timely file his grievance with the Department
concerning whether the Department paid him the “prevailing wage” for his pﬁsén industries
labor. Larrimore began participating in the prisoh industries project operated by the Department
at Evans CI on or about Marcﬁ 3, 1997, yet he did not file his Step 1 grievance until November
11, 2008, over 11 years later. Thus, Larrimore clearly filed his grievance outside of the required
fifteen (15) day timeframe mandated by Policy Number GA-01.12 { 13.1.

Larrimore, however, contends that the fifteen (15) day deadline does not apply to his Step
] grie_vance because his grievance falls within one of the exceptions to the fifteen (15) day
deadline as outlined in SCDC’s Policy Number GA-01.12 § 13.11. Paragraph 13.11 provides
exceptions to the fifteen (15) day deadline for grievances that conéem policies or pm@ures or
for incident grievances when the inmate can show reasonable cause. Larrimore does not specify
which of these exceptions purportedly applies to his Step 1 grievanc'e.

Rather, Larrimore contendsbthat he was not required to file his Step 1 grievance until he

had notice of our Supreme Court’s decisions in Wicker and Adkins. et al. v. S.C. Dep't of

Cor;ections, 360 S.C. 413, 602 S.E.2d 51 (2004), and that the Department did not provide him

Page 3 of 6
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notice until October 2008 when the Department posted a “notice flyer” throughout its
institutions. The “notice flyer” referenced by Larrimore is a two (2) page document the
Department posted in October 2008 throughout its institutions pursuant to the order of dismissal

issued by the circuit court in Williams, et. al, vs. S.C. Dep't of Corrections and Williams

Technologies, Inc., 372 S.C. 255, 641 S.E.2d 885 (2007). This posting stated that the
.information and deadline appearing on the notice applied only 1o inmates who participate or at
one time participated in the prison industries project operated by the Department at Licber
Correctional Institution [“Lieber CI”] in which Williams Technologies participated as the private
industry sponsor.

Howevc;, as Larrimore’s grievance conceins his participation in the prison industries
projéct operated by the Depaftment at Evans Cl in .which ESCOD, Inc. participated as the private
industry sponsor, nothing in the two (2) page document posted by ‘thé Department in Octoberl
2008 throughout its institutions applies to the “prevailing wage” claim articulated by Larrimore

in his grievance. Moreover, our Supreme Court's decisions in Wicker, Williams, and Al-

Shabazz negate Larrimore’s argument that the 15 day filing deadline does‘ not apply to his
grievance. |

In Wicker, our Supreme Court held that although inmates .may not file a private, civil
cause of action to dispute their prison industries pay, inmates may file grievances through the

Department’s internal grievance policy in order to challenge their pay. The Department’s inmate

grievance policy referenced in Wicker, Policy Number GA-01.12, requires inmates to file their
initial or Step 1 grievances within 15 days of the alleged incident. No interpretation of Wicker
supports the notion that grievances in which inmates articulate prison industries back pay claims

are excmpt from the provisions of this 15 day filing deadline or that these types of grievances are

Page 4 of 6
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subject 10 any of the exceptions listed in Policy Number GA-01.12 § 13.11. In addition. our
S’upreme Court in Williams recognized that Policy Number GA-01.12 provides the proper forum _
in which inmates may challenge the Department’s prison industries pay practices.

In Al-Shabazz, our Supreme Court considered whether an iﬁmate incarcerated by the
Department may challenge an internal disciplinary action through a posi conviction relief
proceeding. The Al-Shabazz Court found that rather than filing a post conviction relief
proceeding to challenge the Department’s internal disciplinary actions, inmates must file an
appeal within 15 days of recciving thg written notice of the disciplinary action and, further,
inmates may appeal decisions rendered against them uqder the Department’s Inmate Disciplinary
System decisions by initiating an administrative grievance under the provisions of Policy
Number GA-01.12. The Al-Shabazz Court also found that the Department’s “grievance
j:rocedurcs [were] in compliance with the Civil Rights of Institutionalized Persons Act.” Al-
Shabazz, 527 S.E.2d at 752.

The edition of the Department’s Inmate Grievance System Policy at iss‘ue in Al-Shabazz
reflected the very same 15 day deadline as appears in the edition of the Department’s Inmate
Grievance éyst_em Policy at issue here. Therefore. when Al-Shabazz and Wicker are read
together, the 15 day deadline established in § 13.1 of Policy Number GA-01.12 is valid, and,
further, the 15 day filing deadline applies t;) prison industries back pay disputes such as the
instant dispute raised by Larrimore.

Therefore, Larrimore was required to present his grievance within fifteen (15) days of the
time that‘the event complained of occurred. He was not entitled to wait until Wicker was

decided, or until the Department posted a two (2) page document concerning our Supreme

Court’s decisions in Adkins or Wicker. The grievance existed when it occurred. Larrimore
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failed to file a grievance within the fifteen (15) day time period as provided by Policy Number
GA-01.12, and this court has no authority to expand the time in which the request for a hearing
must be filed. See Mears v. Mears, 287 5.C. 168, 337 S.E.2d 206 (1985).

Moreover, Larrimore's claim is barred under the principle of laches. “Laches is negl.ect
for an unreasonable and unexplained length of time, under circumstances affording opportunity
for diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195,
198, 371 S.E.2d 5.25, 527 (1988). Larrimore filed a grievance approximatély 11 years after the
Department remitted the disputed pay to him. The delay in filing his claim is unreasonable and

obviously prejudices the ‘Department. See Brown v. Butler, 347 S.C. 359, 265, 554 S.E.2d 431,

434 (Ct. App. 2001).
Accordingly, Larrimore did not timely file his grievance, and the Dcpartment;s decision
must be AFFIRMED. |
ORDER

IT IS HEREBY ORDERED that the Department's decision in this matter is

AFFIRMED.
AND IT IS SO ORDERED.
Administrative Law Judge
September g}ﬁ 2009
Columbia, South Carolina

CEATIACAI ¢ OF SERvLy
This is 10 certity that the undersigneg has this dase
served this order in the ahove entitled aciory upon arr
parties 10 this cause by depasiting a copy hereof,
in ina United Stzies mail, postage paid, of in Me Imeragency
Mad Service addressed to the party(ies) or their atomey(s).

msd ey or_ deialts, 2009
By:

Jugefal Law Clerk Page 6 of 6
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 05-ALJ-04-00756-AP

Jerry Manigault, #280550,
' Grievance No. RCI 0134-05 _

Appellant, -
v. ORDER

South Carolina Department of Corrections,

St Nt N N Nt ot St s’ ot

Respondent.

/

STATEMENT OF THE CASE

In the above-captioned matter, Appellant Jerry Manigault (“"Manigault”) appeals the decision .
of Respondent South Carolina Department of Corrections (“Department”) to deny his grievanqe
conceming payment of the prevailing wage he argues is owed to him for work performed in the
Prison Industries private sector program (“prison induétries program”). In response, the Department
contends that, pursuant to Department Policy Number GA-01.12, 913.1,he failed to file a grievance
within fifteen (15) days of the occurrence of the alleged grievance. Based upon the record, the
parties’ briefs, and applicable law, the Department’s decision to deny Appellant’s grievance must be
affirmed. | | ‘ )

BACKGROUND
On February 21, 2005, Manigault submitted a Step One Grievance to the Department and |

argued that he was entitled to payment of the prevailing wage for work he performed in the prison
industries prograrﬁ. The Department denied his grievance on April 29, 2005. Manigault submitted
his Step Two grievance on May 8, 2005 and again challenged the same issues contained in his Step
One form. In response, the Department issued its final agency decision on J uly 26, 2005 denying his
grievance. Based upon this final decision of the Department, 'Manigault filed a Notice of Appeal
with the Administrative Law Court (“ALC" or “Court”) on August 29, 2005 to challenge the
Department's determination.
DISCUSSION
‘This appeal is before this Court pursuant to Al-Shabazz v. State, 338 S.C. 354,527 S.E.2d

742 (2000}, Sullivan v. South Carolina Department of Corrections, 355 S C. 43@?@ 2d g :
(2003), Slezak v, South Carotina Department of Corrections, 361 S.C. 327. 605 s

| FEB 11 2009
SC ADMIN. LAW COURT
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and Furtick v. South Carolina Department of Corrections, 649 S.E.2d 35 (S.C. 2007). Pursuant to

Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of Department decisions
conceming non-collateral or administrative matters, and the ALC sits in an appellate capacity when
reviewing such Department decisions. Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

In this matter, Manigault complains that he was not paid the prevailing wage for work
performed In the private sector program, as mandated by S.C. Code Ann. § 24-3-430. Specifically,
Section 24-3.430(D) clearlyrprowdes that “[n]o inmate participating in the [prison industries]
program may eamn less than the prevailing wage for work of similar nature in the private sector.™ Id. -
The Supreme Court of South Carolina has unequivocally held in Wicker v. South Carolina Dep’tof
Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance
- when not being paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s
failure to pay the prevailing wage; ahd, (3) an inmate is entitled to be paid the prevailing wage while
working in the private sector program. Id. at 421, 602 S.E.2d at 56.

Nonetheless, Manigault is requircd to timely file his grievance with the Department
concerning the payment of prevailing wages. Manigault began working in the prison industries
program on or about August 16, 2002, yet did not file his grievance until February 21, 2005,
approximately two and a half years later. Manigault’s grievance was clearly filed outside of the
required fifteen day timeframe as mandated by Department policy. The inmate is required to present
his grievance within 15 days of the time that the event complaihed of occurred. He was not entitled
to wait uatil Wicker v. South‘Carclina Department of Corrections, 360 S.C. 421, 602 S.E.2d 56
(2004), was decided. The grievance existed when it occurred. Manigault failed to file a grievance as
provided by GA-01.12, and this court has no authority to expand the time in which the request fora
hearing must be filed. Sece Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

Moreover, Manigault’s claim is barred under the principle of laches. “Laches is neglect for

an unreasonable and unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195, 198, 371
S.E.2d 525, 527 (1988). Manigault filed a grievance approximately two and a half years afier the
disputed wages were paid to him. The delay in filing his claims is unreasonable and obviously
prejudices the Deparlment See Brown v. Butler, 347 S.C. 259, 265, 554 5.E.2d 431, 434 (Ct. App.

2001).

Accordingly, Manigault did not timely file his grievance, and the Department’s decision
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must be AFFIRMED.

ORDER
IT IS HEREBY ORDERED that the Department’s decision in this matter is AFFIRMED.
AND IT IS SO ORDERED.
arvin F. !Q’ttrgi-/:‘%
Chief Judge
February 11, 2009

Columbia, South Carolina

CERMFICATE OF SERVICE
This Is la certify that the urdarsigred has this date
served this erder in the above emaled action upon all
parties tg this causs by depasiting 7 copy hereof,
in the Ui ted States mail, postage paid, of in the Imeragency
hial Service adcressed to me party{ies) or their atiomey(s).

This_{Z!' day F&‘o %[ﬁ
By | \ i {U\ MM"‘

Judicial Law Clerk
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

John McLemore. # 127966,

) Docket No. 09-ALJ-04-00023-AP
Appellant. ;
Vs. ; ORDER
South Carolina Department of Corrections, ‘;
| Respondent. ;
) SEP 2 1 2009
STATEMENTOFTHE Casg  SC ADMIN. LAW GOURT

In the above-captioned matter, Appellant John McLemore (“McLemore™) appeals the
decision of Respondent South Caroling Department of Corrections (“Department™) to deny his
grievance concemi;lg payment of the “prevailing wage™ which he argues is owed to him for -
work performed in the Department’s prison industries private sector program (“prison industries
program™). In response, the Department contends that, pursuant to SCDC Inmate Grievance
System Policy Number GA-01.12, § 13.1, [nmate McLemore failed to file a grievénce within 15
days of the occurrence of the alleged incident. Based upon the record. the parties’ briefs, and
applicable law, the Departmeﬁt’s decision denying McLemore's grievance must be affirmed.

BACKGROUND
On December 20, 2006, McLemore filed a Step | grievance with the Department and
-argued that the Dcparﬁnent owed him back wages consisting of the difference between the
“training wage” SCDC paid him and an unspecified “prevailing wage™ for the first 300 hours of

tabor he provided to the prison industries project operated by the Department at Lee Correctional

LAW OFFICES
SEP 222009

MALONE, THOMPSON Page | of 6
SUMMERS & OTT,LLC -
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Institution (Lee CI™). in which WESEW. Inc. ["WESEW"] participated as the private industry
SpONsor. |

On December 1, 2008, the Warden at Lee Cl denied McLemore's Step 1 grievance,
because he failed to file his grievance within the 15 day time period required by SCDC Inmate

Grievance Policy Number GA-01.12. On December 5, 2008, McLemore filed a Step 2 appeal in

which he challenged the Department’s denial of his Step 1 grievance. On December 15. 2008. |

the Department issued its final decision and denied McLemore’s Step 2 appeal. Based on the
Department’s final ldecis’ion. McLemore filed a Notice of Appeal with the Administrative Law
Court (“ALC” or “Court™) on January 9, 2009 by which he challenged the Department’s final
- decision,
| DISCUSSION '

This appeal is before this Court pursuant to Wickelj v. S.C. Dep’t of Corrections, 360 S.C.
421, 602 S..E.Zd 56 (2004) as well as Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000),

and Sullivan v. $.C. Dep’t of Corrections, 355 S.C, 437, 586 S;E.Zd 124 (2003).

Pursuant to Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of .

final decisions issued by the Department conceming non-collateral or administrative matters, and
the ALC sits in an appellate capacity when revicwing"such decisions. Al-Shabazz, 338 S.C. at
376,527 S.E.2d at 754.

In this matter, McLemore complains that he Was not paid an unspecified “prevailing
wage” for the first 300 hours of labor he voluntarily provided to the prison industries project
operated by the Depaﬁmem at Lee Cl in which WESEW, Inc. participated as the private industry

\sponsor. Specifically, McLemore invoked S.C. Code Ann. § 24-3-430(D) which provides that

Page 2 of 6
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“[n]o inmate participating in_the [prison industries] program may earn less than the prevailing
wage for work of similar nature it the private sector.” Id.

The Supreme Court of South Carolina previously held in Wicker that: (1) an inmate is

entitled to file a grievance via.SCDC ‘s Inmate Grievance System Policy Number GA-01.12 to
allege he was not paid the “prevailing wage;" (2) the ALC has jurisdiction to review the
Department’s alleged failure to pay. the “prevailing wage;” and, (3) an inmate is entitled to be
paid the “prevailing wage” while working in certain private sector prison industries projects
operated by the Department. Id. at 421, 602 S.E.2d at 56.

Nonetheless, McLemore is still required to timely file his grievance with the Department
cbnceming whether the Department paid him the “prevailing wage” for his prison industries
labor. ‘McLemore began participating in the prison industries project operated by the Department
at Lee CI on or about March 1, 1996, yet he did not file his Step 1 grievance until December 20,
2006, over 10% years later. Thus, McLemore clearly filed his grievance outside of the required
15 day timeframe mandated by Policy Number GA-01.12 9 13.1.

McLemore, however, contends that the 15 day deadline does not apply to his Step 1
grievance because his grievance falls within one of the exceptions to the 15 day deadline as
outlined in the January 1, 2006 edition of -S.CDC‘s Policy Number GA-01.12 § 13.10. Paragraph
13.10 provides exceptions 1o the 15 day deadline for grievances that concern policies or
procedures or for incident grievances when the inmate can show reasonable cause for not
complying with the 15 day deadline.

Specifically, McLemore contends that his Step 1 grievance falls within the “policies or
procedures™ exception 1o the 15 day deadline, because his Step 1 grievance challenges the

Department’s policies and procedures of paying inmates less than the “prevailing wage.”
Page 3 of 6
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McLemore also contends that he filed his Step 1 grievance within 15'days of leaming about the

-“prevailing wage” statute (i.e. § 24-3-430(D)) and that our Supreme Court’s decision in Wicker
supports his arguments.

However. our Supreme Court’s decisions in Wicker, Al-Shabazz. and Williams. et. al. vs.

S.C. Dep't of Corrections_and Williams vTechno!ogies, Inc., 372 S.C. 255, 641 S.E.2d 885

(2007), negate McLemore's argument that the 15 day filing deadline does not apply to his
grievance. |

[n Wicker, our Supreme Court held that although inmates may not file a private, civil
cause of action to dispute their prison industries pay, inmates may file grievances through the
Department’s intemal'grievance policy in order to challenge their pay. The Department’s inmate

grievancé policy referenced-in Wicker, Policy Number GA-01.12, requirés inmates to file their

initial or Step 1 grievances within 15 days of the alleged incident. No interpretatic;n of Wicker
.supports the notion that grievances in which inmates articulate prison indL'xstries back pay claims
are exempt from the provisions of this 15 day filing deadline or that these iypes of grievances are
subject to any of the exceptions listed in the January 1, 2006 edition of Policy Number GA-01.12
9 13.10. In addition, our Supreme Court in Williams recogni;ed that Policy Number GA-01.12
provides the proper forum in which inmates may challenge t-he Department’s prison industries
bay practices. |

In Al-Shabazz, our Supreme Court considered whether an inmate incarcerated by the
Department may challenge an intermal disciplinary action through a Apost conviction r.\elief' '
proceeding. The Al-Shabazz Court found that rather than filing a post conviction relief

proceeding to challenge the Department's internal disciplinary actions, inmates must file an

appeal within 15 days of receiving the written notice of the disciplinary action and, further,
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inmates may appeal decisions rendered against them under the Department’s Inmate Disciplinary
System decisions by initiating an administrative grievance under the provisions of Policy
Number GA-01.12. The Al-Shabazz Court also found that the Department’s “grievance
procedures {were] in compliance with the Civil Rights of I[nstitutionalized Persons Act.” Al-
Shabazz, 527 S.E.2d at 752,

The edition of the Department’s Inmate Grievance System Policy at issue in Al-Shabazz
reflected the very same 15 day deadline as appears in .the edition of the Department’s [nmate

Grievance System Policy at issue here. Therefore, when Al-Shabazz and Wicker are read

together, the 15 day deadline established in 9 13.1 of the January 1, 2006 edition of Policy
Number GA-01.12 is valid, and, further, the 15 day filing deadline applies to prison industries
back pay disputes such as the instant dispute raised by McLemore.

Therefore, McLemore was required to present his grievance within 15 days of the time

that the event complained of occurred. He was not entitled to wait until Wicker was decided, or
until he bec.:ame aware of the prevailing wage statute. The grievance existed when it occurred.
McLemore failed to file a grievance within the 15 day time period as provided by Policy Number
GA-01.12, and this court has no authority to expand the time in which the request for a hearing
must be filed. See Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

Moreover, McLemore’s claim is barred ;lnder the principle of laches. “Laches is neglect
for an unreasonable and uﬁexplained length of time, under circumstances affording opportunity
for diligence, to do what in law should have been done,” Hallums v. Ll_allums, 296 S.C. 195,
198, 371 S.E.2d 525, 527 (1988). McLemore filed a grievance approximately 10% years aﬁcr

the Department remitted the disputed pay to him. The delay in filing his claim is unreasonable

Page 5 of 6

0323



| and obviously prejudices the Department. See Brown v. Butler, 347 S.C. 359, 265. 554 S.E.2d
431,434 (Ct. App. 2001).

Finally, McLemore contends that, during the time he participated in the prison industries
project operated by the Department at Lee CI, he was “employed” by WESEW., the private
industry sponsor. Ho;.vever. under our Supreme Court’s decision in Williams, 372 S.C. at 258 -
59, 641 S.E.2d at 887, McLemore was simply never an employee of WESEW or, for that matter,
SCDC. Id., at footnote 3.

Accordingly. the Department’s decision must be AFFIRMED.

| ORDER o
IT IS HEREBY ORDERED that the Depan‘ment’s decision in this maﬁer is

AFFIRMED.

AND IT IS SO ORDERED. '
\Q/‘ AAN oA T
n D. McLeod, Judge |
S.C. Administrative Law Court
September 9, 2009

Columbia, South Carolina

CERTHCATE OF SERVCE
This s i ce-Tfy thai the L~dersigrad nas s date
served iris £RG07 in Y18 above enttled acboa vaon al
parues 12 tris cause by depasmag a copy iereo!.
in the Unitea States mav, posiage paid, of in Bie smerapency
Maii Service addressed 1o the party(ies) or meir atomey(s).

This 2./ caymﬂgm,.&ﬂ‘?9
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LAW OFFICES
JUR 28 2012

MALONE, THOMPSON
STATE OF SOUTH CAROLINA SUMMERS & OTT, LLC
ADMINISTRATIVE LAW COURT

Willie Parker, #291769 Docket No. 07-ALJ-04-0770-AP
Appellant, .
ORDER

Vs,
South Carolina Department of Corrections,

Respondeat,

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
Willie Parker, an inmate incarcerated with the Department of Corrections (DOC or Department).
Appellant claims that his constitutional rights were violated because the training wages he -
| received when he worked in prison industries were less than *“prevailing wages” required under
8.C. Code Ann. §24-3-430(D). Appellant requested back pay for the difference between his

“training wages” and prevailing wages for the period of time he worked in prison industries.

BACKGROUND
The Appeliant filed a Ste;ﬁ 1 grievance dated May 2, 2007, statiﬁg he worked for prison
industries from 1999 to present and was not paid prevailing wages under South Carolina Code
24-3-430. He thus asserted he was entitled to back wages from 1999 to present. The Warden
denied Appellant’s grievance and served the Appellant with the denial on June 11, 2007.

" In the Notice of Appeal, Appellant glso contends the Department viclated constitutional protections in issuing

its decision. Appellant did not raise the issues of violation of constitutional protections below, An inmate cannot sit
silently during & hearing, raising no objections, and then raise issues such as these for the first time on appeal. See
Kiawah Resor] Associates v. South Carolina Tax Cop'n, 318 S.C. 502, 458 S.E.2d 542 (1595} (In reviewing a final
decision of an administrative agency, the Administrative Law Judge “has a limited scope of review, and cannot
ordinarily consider issues that were not raised to and ruled on by the administrative agency.”). Qur law is also clear
that a party must make a contemperaneous cbjection that is ruled upon by the trial judge to preserve an issue far
appellate review. State v, Johnson, 363 $.C. $3, 58, 609 S.E.2d 520, 523 (2005). This rule also applies to
constitutional arguments, See State v, Qwens, 378 S.C. 636, 638, 664 S.E.2d 80, 81 (2008) (finding constitutional
claims not preserved for review without a contemporaneous objection at trial). State v. Sheppard, 391 S.C. 415, 420-
21, 706 S.E.2d 16, 19 (2011). Furthermore, al! of the arguments raised by Appellant were merely conclusory
statements. Consequently, Appellant abandoned these issues on appeal, and they need not be considered. See
Medical Unijv, of South Carolina v, Amaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 (2004) (failure to provide
arguments or supporting authority for an issue renders it abandoned); Muir v, C.R, Bard, Ine,, 336 5.C. 266, 298-99,
519 S.E.2d 583, 600 (Ct. App. 1999) (conclusary arguments may be {reated a5 abandoned). i :

June 27, 2012
SC ACMIN. LAW COURT

0325



Appellant timely filed his Step 2 grievance dated July 20, 2007. ARer Appellant’s Step 2
grievance was denied on August 7, 2007, Appellant filed this appeal on August 13, 2007.
Appellant has not filed a brief in this case. Pursuant to ALC Rule 38, an Administrative
* Law Judge may dismiss an appeal for failure to comply with the rules of procedure for appeals or
for failure to comply with any time limits set forth in an appeal. This delay is well beyond the
time period set forth in the Rules of Procedure for the ‘Administrative Law Court. As the
Appellant has been afforded ample time to file his Brief and has not notified the ALC of any
extenuating circumstances regarding his failure to file, [ conclude that this matter should kbe

dismissed sua sponte.?

STANDARD OF REVIEW
This case is before the ALC on appeal from a final decisions of the Department pursuant
to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
such, the Administrative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Section 1-23-380(A)(5)—govern the circumstances in which an appellate body may reverse or
modify an agency decision.. That section states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact, The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

() arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

Though Appellant's failure to file a brief warrant dismissal of this case, for sake of judicial expediency [ also
address the issue of timeliness of the grievance.
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DISCUSSION
Timeliness of Wage Claim
- The South Carolina Department of Corrections Policies and Procedures, Paragraph 13.1

of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
incfdent." DOC Policy Number GA-01.12, 7 13.1.3 The Department’s procedure further sets
forth a specific time frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
specific pericd of time pursuant to a “statute of creation.”

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced i; a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publt'g Co. v. Univ. of S.C., 295
8.C. 31, 33, 367 S.E.2d 20, 22 (1988), overruled on other grounds by McLendon v. S.C. Dep’t of
Highways and Public Transp., 313 S.C. 525, 443 S.E.2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of creation is not a subject matter jurisdiction
defect, such an action “cannot be maintained unless brought within the time allowed by that
statute.” Simpson v. Sanders, 314 S.C. 413, 415 n.1, 445 S.E.2d 93, 94 n.1 (1994). Whena
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time lim'it is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 2010). “Such a statutory time limit
conditions the existence of the right of action, thereby creating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, not of the remedy alone.” 1d.

The reason fora specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “{s]tatutes of limitations are not
simply technicalities,” but rather are “fundamental to a well-ordered judicial system.” Moatesv.
Bobb, 322 8.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of

limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be

3 The Department's prescribed procedures for inmates to seek review of these matters that has been approved by
the South Carolina Supreme Court. See Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000) (*We hold that
Department’s disciplinary and grievance procedures are consistent with the standards delineated by the Supreme

Court in Wolffv. McDonnefl, supta. We note that Department also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.™).
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reasonably available and there be some end to litigation.””” Transp. Ins. Co. & Flagstar Com. v.
S.C. Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 690 (2010) (quoting Hooper v.
Ebenezer Senior Servs. & Rehab, Ctr,, 377 S.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in that they stimulate

activity, punish negligence, and promote repase by giving security and stability to human
affairs.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale

claims of those who have “slept on their rights.” Transp. Ins, Co., 389 S.C, at 428, 699 S.E.2d at
690. o _

Because the Department has a legitimate interest in investigating grievances while they
are still new, public policy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5™ Cir. 2004) (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);
see alsg Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the

event giving sise to the grievance, witnesses can be identified and questioned while memories are

still fresh, and evidence can be gathered and preserved.™). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.* Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevaiiing wage
grievances within any set time period. Due in part to public policy concems over such a result,
this court has consistently held that prevailing wage claims do not involve the Department’s-
“policies or procedures.” See, ¢.g., Lawson v. S.C. Dep’t of Corr., 06-ALJ-04-00823-AP (S.C.
Admin. Law Ct. Feb. 12, 2007); Wright v. S.C. Dep’t of Corr,, 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct, Apr. 28, 2006).

The importance of filing deadlines is underscored by the facts 6f this case. The record
demonstrates the Appellant filed his Step 1 regarding his wage claims on May 2, 2007. The
Appellant acknowledges in his grievance that he is seeking wages for employment from 1999.
Thus, over seven years passed between when Appellants began participating in the project and
when he filed his Step | challenging his pay;

4 The statutory provisions upon which Appellant bases his pay claim does not create a private right of action, See
Adkins, 360 S.C. at 416-419, 602 S.E.2d at 53-55. Therefore, statutes of limitations derived from state law do aot

apply to Appellant’s claim. See Talford v, 8.C. Dep't of Corr,, 06-ALJ-04-00823-AP (S.C, Admin. Law Ct. Feb,
14, 2007}, ) -

4
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Implication of Wicker and Adkins
New Substantive Rights _
Appellant also argues that his grievance was timely filed as he filed within a reasonable
time of being notified of Adkins v. S.C. Department of Corrections, 360 S.C. 413, 602 S.E.2d 51
(2004) and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004).

However, Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a]

right that can be protected or enforced by law,” and it is “a right of substance rather than form.”

Black’s Law Dictionary 1324 (7" ed. 1999). Itis distinguishable from a procedural right, which

is “a right that derives from legal or administrative procedure” and which “helps in the protection
or enforcement of a substantive right.” Black’s Law Dictionary 1323 (7Med. 1999). A
substantive right can be created by statute or by judicial decision. See, e.g., Lawson v. S.C.
Dep't of Corrections, 340 S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the
whistleblower statute created new substantive rights); McCaskey v. Shaw, 295 SC 372, 375,
368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a
new substantive right”). A court creates a new substantive right when it recognizes a new cause
of action that did not previously exist. See Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584,
585-86 (1989).

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison

industries statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held that: '

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker
v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL
1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions.

Id. .
In Wicker, the Supreme Court fleshed out this latter holding. [t explained that “where, as
here, the state has created a stafutory right to the payment of a prevailing wage, it cannot
thereafter deny that right without affording due process of law.” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus heid that inmates’ prevailing wage claims were grievable through
DOC’s internal grievance processes and that DOC's denial of those claims could be appealed to

the ALC. Id.at 423.-25, 602 S.E.2d at 57-58.
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[ find that Adkins and Wicker did not create new substantive rights. The substantive
right at issue in Adkins and Wicker - i.e., the right to a prevailing wage—was granted to inmates
in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for secking redress for a denial of that existing

right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co. of
Columbia, Inc, v. S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1985) (holding that statute that

related “only to remedies and modes of procedure™ did not affect substantive rights); Hooks v.
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the

“right to seek review" is procedural, not substantive); cf. Baker v. McCollan, 443 U.S. 137, 145 A

n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, but a
method for vindicating federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes that it describes™); Harvev v. 8.C. Dep't of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish
a party's entitlement to a pre-existing right).
‘ New Grievance Remedies
Adkins and Wicker also did not create new grievance rights. Paragraph 7 of DOC Policy

Number GA-01.12, which has existed in some form since May !, 1996, sets forth the issues that
are considered grievable by DOC.* Among other grievable issues, it includes the following:
“Department policies/procedures, directives, or conditions which directly affect an inmate.”

DOC Policy Number GA-01.12, § 7.1 (emphasis added). Unquestionably, inmates are “directly

affect{ed]” by DOC policies that cause them to be paid less than that required by law. Thus. this

provision, which is very broad in scope, encompasses prevailing wage claims.®

s Notably, the existence of DOC's grievance palicies was specifically recognized by the Supreme Court in its
2000 decision, Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC’s
grievance procedures were consistent with the standards delineated by the U.S. Supreme Court in WolfTv,
McDonnell, 418 U.S, 539 (1974). See Al-Shabazz, 318 S.C. at 371-373, 527 S.E.2d at 751-52,

6 Inadditionte Paragraph 7 of DOC Policy Number GA-01,12, DOC’s policies also include Paragraph 9 of

Policy Number GA-01.12, which sets forth the procedure by which grievances conceming questionable issues are
determined. This prows:on. which has existed in all versions and editions of DOC's inmate grievance pollcucs since
at least May 1, 1996, states in pertinent part: “In those cases where a question may arise as to whether an item is
grievable, the Instinntional [nmate Grievance Coordinator will confer with the Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claims were grievable prior to Adkins and Wicker, they could have utilized this provision (o resolve the issue.

6
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Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court's opinion in Wicker. See Wicker v. S.C. Dep't of
. Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13,2001). In the
case before the ALJ, DOC contended that prevailing wage claims were “non-grievable.” See id. '
at *1. Upon reviewing DOC’s grievance policies, the ALJ disagreed, holding:

Wicker's wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affect an inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker’s wage
dispute is grievable under the agency’s grievance system.

1d. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage
claims.’

Furthermore, in affirming the ALJ’s decision in Wicker, theﬂSupreme Court did not

suggest that it was granting inmates “new” grievance rights. For instance, there was no
indication by the Court that DOC’s grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numerous issues relating to

~ inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC’s intemal grievance processes™ and that Wicker “properly filed a

grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies

were broad enough to incorporate prevailing wage claims and that the inmate therefore properly
filed a grievance with DOC under those grievance policies.

Based upon the foregoing, | conclude that, prior to the Supreme Court's decisions in
Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage

claims. Accordingly, I conclude that Adkins and Wicker did not create new grievance rights, but

merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, I find that the Appellant failed to file his Step | grievance in a timely manner,

IT [S THEREFORE ORDERED that the Department’s final decisions in this matter are
AFFIRMED. |

' Although, as discussed herein, an ALJ's decision does not constitute binding precedent, the ALI’s decision in

Wicker nevertheless counteracted DOC's claims that prevailing wage claims were non-grievable,

7
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AND IT IS SO ORDERED.
Ralph K. Anderson, 111
Chief Administrative Law Judge

June 27, 2012
Columbia, South Carolina
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TIFICATE OF SERVIC
[, E. Harvin Belser Fair, hereby certify that | have this date served this Order upon all

parties to this cause by depositing a copy hereof, in the United States mail, postage paid, in the
Interagency Mail Service, or by electronic mail to the address provided by the party(ies) and/or

their attomey(s).
E. Harvin Belser Fair )
_ Judicial Law Clerk
June 27,2012

Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Richard S. Pipkin, #283616, ) - Docket No. 05-AL}-04-00733-AP
) Grievance No. RCI 0109-05
Appetlant, )
v. | ; ORDER
)
South Carolina Department of Corrections, )
' )
Respondent. )
STATEMENT OF THE CASE

Inthe above-captioned matter, Appellant Richard S. Pipkin (“Pipkin™) appeals the decision of
Respondent South Carolina Departmient of 'Corrections (“Department™) to deny his grievance
concerning payment of the prevailing wage he argues is owed to him for work performed i in the
Prison Industries private sector program (“prison industries program™). In response, the Department
contends that, pursuant to Depa.rtment Policy Number GA-01.12,§13.1, he failed to file a grievance
within fifteen (15) days of the occurrence of the alleged grievance. Based upon the record, the
parties’ .briefs, and applicable law, the Department’s decision to deny Appellant’s grievance must be
affirmed.

BACKGROUND
On February 5, 2005, Pipkin submitted a Step One Grievance to the Department and argued
‘/7 that he was entitled to payment of the prevailing wage for work he performed in the prison industries ,
program. The Department denied his grievance on April 29, 2005. Pipkin submitted his Step Two.
grievance on May 14, 2005 and again challenged the same issues contained in his Step One form, In
response, the Department issued its final agency decision on J uly 26, 2005 denying his grievance.
Based upon this final decision of the Department, Pipkin filed a Notice of Appeal with the
Administrative Law Court (“ALC” or “Court”) on August 25, 2005 to challenge the Department’s
detcrmmatmn
DISCUSSION
This appeal is before this Court pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d

742 (2000), Sullivan v. South Carolina Department of Corrections, 355 S.C. 437, 589 8. R
(2003), Slezak v_ South Carolina Department of Correcuons, 3618.C. 327,605 8. E 05 04 i

FEB 11 2009
SC ADMIN. LAW COURT
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and Furtick v. South Carolina Department of Corrections, 649 S.E.2d 35 (S.C. 2007). Pursuant to

Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of Department decisions
concerning non-collateral or administrative matters, and the ALC sits inan appellate capacity when
reviewing such Department decisions. Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

In this matter, Pipkin complains that he was not paid the prevailing wage for work performed
in the private sector program, as mandated by S.C. Code Ann. § 24-3-430. Specifically, Section 24-
3430(D) clearly provides that “{n]o inmate participating in the [prison industries) program may earn
less than the prevailing wage for work of similar nature in the private sector.” Q The Supreme
Court of South Carolina has unequivocally held in Wicker v. South Carolina Dep’t of Corrections,
360 8.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance when not being
paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s failure to pay the
prevailing wage; and, (3) an inmate is entitled to be paid the prevailing wage while working in the
private sector program. Id. at 421, 602 S.E.2d at 56. , 7

Nonetheless, Pipkin is required to timely file his grievance with the Department conceming
the payment of prevailing wages. Pipkin began working in the prison industries program on or about
August 16, 2002, yet did not file his grievance until February 5, 2005, approximately two and a half
years later. Pipkin’s grievance was clearly filed outside of the required fifteen day timeframe as
mandated by Department policy. The inmate is required to present his grievance within 15 days of
the time that the event complained of occurred. He was not entitled to wait until Wicker v. South
Carolina Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004), was decided. The
grievance existed when it occurred, Pipkin failed to'file a grievance as provided by GA-01.12, and
this court has no authority to expand the time in which the request for a hearing must be filed. See
Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

Moreover, Pipkin’s claim is barred under the principle of laches. “Laches is neglect for an
unreasonable and unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done.” Hallums v. Hallumg, 296 S.C. 195, 198, 371
S.E.2d 525, 527 (1988). Pipkin filed a grievance approximately two and a half years after the
disputed wages were paid to him. The delay in filing his claims is unreasonable and obviously
prejudices.the Department. See Brown v. Butler, 347 S.C. 259,265, 554 S.E.2d 431,434 (Ct. App.
2001).

Accordingly, Pi pkin did not timely file his grievance, and the Department’s decision must
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be AFFIRMED.

ORDER
IT ISHEREBY ORDERED that the Department’s decision in th1s matter is AFFIRMED.
ANDIT IS SO ORDERED.
arvin F. Kittr
' ¢ Chief Judge
February 11, 2009
Columbia, South Carolina
CHRTFICATE OF SERVICE
This is 13 gorn® *- it the urdassigaed has this date
served 14 - . 3hove amniad action upon all
parties i <53 ~v Gepasbng a copy. heredt,
in the Ut <es (7134, pustage paid, or in the lideragency

Mail Service edd:usscd 10 the party(ies) of their atomey(s).

This {'.h'ynf F --mt
(1

Judiciat Law Clerk .
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STATE OF SOUTH CAROLINA
- ADMINISTRATIVE LAW COURT

Davis Neal Sapb. #218694, Docket No. 05-ALJ-04-00732-AP
Grievance No. RCI 0090-05

Appellant,

v. ORDER

‘South Carolina Department of Corrections,

Respondent.

STATEMENT OF THE CASE |
In the abovc-c'aptioned matter, Appellant Davis Neal Sapp (*Sapp") appeals the decision of
Respondent South Carolina Department of Corrections (“Department”) to deny his grievance
conceming payment of the prevailing wage he argues is owed to him for work performed in the
Prison Industries private sector pl;o grarh (“prison industries program’’). Inresponse, the Department
contends that, pursuant to Department Policy Number GA-01.12, § 13.1, he failed !6 filea grievance
within fifteen (15) days of the occurrence of the alleged grievance. Based upon the record, the
parties’ briefs, and applicable law, the Department’s decision to deny Appellant’s grievance must be
affirmed. ' '
| BACKGROUND
On January 28, 2005, Sapp submitted a Step One Grievance to the Depértment and ar.gued'
~ that he was entitled to payment of the prevailing wage for work he performed in the prison industries
program. The Department denied his grievance on April 29, 2005. Sapp submitted his Step Two
grievance on May 11, 2005 and again challenged the same issues contained in his Step One form. In
response, the Department issued its final agency decision on July 26, 2005 denying his gﬁevance.
Based upon this final decision of the Department, Sapp filed a Notice of Appeal with the
Administrative Law Court (“ALC" or “Court”) on August 25, 2005 to challenge the Department’s
determination. '
DISCUSSION
This app;eal is before this Court pursuant to Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d

742 (2000), Sullivan v, South Carolina Department of Corrections, 355 S.C. 437; .2d

(2003), Slezak v. South Carolina Department of Corrections, 361 S.C. 327, 605 ﬁ ;
FEB 11 2009

SC ADMIN. LAW COURT
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and Furtick v. South Carolina Department of Corrections, 649 S.E.2d 35 (S.C. 2007). Pursuant to
Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of Department decisions

conceming non-collateral or administrative matters, and the ALC sits in an appellate capacity when
reviewing such Department decisions. Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

In this matter, Sapp complains that he was not paid the prevailing wage for work performed

in the private sector program, as mandated by S.C. Code Ann, § 24-3-430. Specifically, Section 24-
3-430(D) clearly provides that “[n}o inmate participating in the [prison industries] program r.nayAeam
less than the prevailing wage for work of similar nature in the private sector.” Id, The Supreme
Court of South Carolina has unequivocally held in Wicker v. South Carolina Dep’t of Corrections,
360 S.C. 421,602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance whén not being
' paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s failure to pay the
prevailing wége; and, (3) an inmate is entitled to be paid the prevailing wage while working in the
private sector program. Id. at 421, 602 S.E.2d at 56. |
Nonetheless, Sapp is required to timely file his gﬁevance with the Department conceming the
payment of prevailing wages. Sapﬁ began working in the prison industries program on or about
Novembér 16, 1998, yet did not file his grievance until January 28, 2005, approximately seven years
 later. Sapp’s grievance was clearly filed outside of the required fifieen day timeframe as mandated

} .
by Department policy. The inmate is required to present his grievance within 15 days of the time

that the event complained of occurred. He was not entitled to wait until Wicker v. South Carolina
Department of Corrections, 360 S.C. 421, 602 S.E.2& 56 (2004), was decided. The grievance existed
when it occurred. Sapp failed to file a grievance as provided by GA-01.12, and this court has no
authority to expand the time in which the request for a hearing must be filed. See Mears v. Mears
287 S.C. 168, 337 S.E.2d 206 (1985).

Moreover, Sapp’s claim is barred under the principle of laches. “Laches is neglect for an

unreasonable and unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195, 198, 371

S.E.2d 525, 527 (1988). Sapp filed a grievance approximately seven years after the disputed wages
were paid to him. The delay in filing his claims is unreasonable and obviously prejudices the
Department. See Brown v. Butler, 347 S.C. 259, 265, 554 S.E.2d 43 [, 434 (Ct. App. 2001).

Aécordingly, Sapp did not timely file his grievance, and the Department’s decision must be
AFFIRMED. -
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ORDER
ITISHEREBY ORDERED that the Department’s decision in this matter is AFFIRMED,

AND IT IS SO ORDERED.
0/‘/\/5 '/

//farvin F. IGttrcll/ N\
C

hief Judge

February 11, 2009
Columbia, South Carolina
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Julius Smiley, #262734,

) Gricvance No. BRCI 0022-08/BRCT 0595-07
‘Appellant, ) ;
v ; ORDER
)
South Carolina Department of Corrections, )
' )
Respondent, )
STATEMENT OF THE CASE

In the above-captioned matter, Appellant Julius Smiley (“Smiley”) appeals the decision of
Respondent South Carolina Department of Corrections ("Department™) to deny his grievance
concerning payment of the prevailing wage he argues is owed to him for work performed in the
Prison Industries private sector progrem (“prison industries program"). In responsg, the Department
contends that, pursuant to Department Policy Number GA-01.12, Y13.1, he failed to file & grievance
within fifteen (15) days of the occurrence of the alleged grievance. Based upon the tecord, the
parties’ briefs, and applicable law, the Department's decision to deny Appellant’s gricvénce must be
affirmed, |

BACKGROUND

On Apri) 26, 2007, Smiley submitted a Step One Grievance (o the Department and argued
that he was entitled to payment of the prevailing wage for work he performed in the prison industries
program. The Department forwarded his gricvance fo the Inmate Gricvance Branch forinvesﬁgation
and response on February 25, 2008, The Department issued its final agency decision on June 11,
2008 denying his grievance, Based upon this final decision of the Department, Smiley filed a Notice
of Appeal with the Administrative Law Court ("ALC” or “Court™) on-July 7, 2008 to challenge the
Department's determination.

DISCUSSION

This appeal is before this Court pursuant to Al-Shabazz v, Smtg 3385.C. 354,527 S.E.2d
742 (2000), Suilivan v. South Carolina Department of Corrections, 355 S.C. 437,586 S.E.2d 124 .
(2003). Slezak v. South Carolina Dej értme tof Corrections, 361 S.C, 327,605 S.E.2d 506 {2004),
and Funtick v. South aro/lir‘:a Department of Corrections, 649 S.E.2d ‘ g, AT

MAR 0 4 2003
SC ADMIN. | AW COURT
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-Shabazz, an inmate is bcrmined 10 seek judicial review with the ALC of Department decisions
concerning non-collateral or administrative matters, and the ALC sits in an appellate capacity when
reviewfng such Department decisions. Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

' In this matter, Smiley complains that he was not paid the prevailing wage for work performed
in the private sector program, as mandated by S.C. Code Ann. § 24-3-430. Specifically, Section 24-
3-430(D) clearly provides that "[n]o inmale participating in the [prison industries] program may earm
less than the prevailing wage for work of similar nature in the private sector.” Id. The Supreme
Court of South Carolina has unequivocally held in KWM,
3608.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance when not being
paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s failure to pay the
prevailing wage; and, (3) an inmate is entitled to be paid the prevailing wage while workmg in the
private sector program. 1d. at 421, 602 S.B.2d at 56. '

Noncthelcss Smiley is required (o timely fi Ie his grievance with the Department concerning
the payment of prevallmg wages. Smiley began working in the prison industries program on or
about October 16,2003, yet did not file his grievance until April 26, 2007, approximately four years
later. Smilcy’s grievance was clearly filed outside of the required fifteen day timeframe as mandated
by Department policy. The inmate is required to present his grievance within 15 days of the time
that the cvent complained of occurred. He was not entitled to wait until Wicker v. South Carolina
Depantment of Corrections, 360 8.C. 421, 602 S.E.2d 56 {2004), was decided. The grievance existed
when it occurred, Smiley failed to file a grievance as provided by GA-01.12, and this court has no
authority to expand the time in which the request for a hearing must be filed, See Mears v. Mears,
2875.C. 168,337 S.E.2d 206 (1985). .

Moreover, Smiley’s claim is barred under the principle of laches. “Laches is neglect foran
unrcasonable and unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done."Halﬂ_s_ v. Hallums, 296 S.C. 195, 198, 371
§.E.2d 525, 527 (1988). Smiley filed a grievance approximately 4 years after the disputed wages
were paid to him. The delay in filing his claims is unreasonable and obviously prejudices the
Department. Sec Brown v, Butler, 347 S.C. 239, 265, 554 S.E.2d 431, 434 (Ct. App. 2001),

Accordingly, Smiley did not timely file his grievance, and the Department’s decision must

be AFFIRMED.
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ORDER

03-13-2009 - 3n
i
{

ITiS HEREBY ORDERED that the Department's decision in this matter is AFFIRMED.

AND IT IS SO ORDERED.

March 4, 2009
Columbia, South Carolina
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LAW OFFICES
JUN 28 7012

STATE OF SOUTH CAROLINA MALONE. THOMPSON

SUMMERS & OTT, LLC
ADMINISTRATIVE LAW COURT

Michael Sullivan, #265327 ) Docket No. 07-ALJ-04-0782-AP
)
Appellant, )

) ORDER

Vs, )
)
South Carolina Department of Corrections, )
)
Respondent. )
)

This matter comes before the Administrative Law Court (ALC) pursuant to the appeal of
Michael Sullivan, an inmate previously incarcerated with the Department of Corrections (DOC
or Department). Appeliant claims that his constitutional rights were violated because the training
wages he received when he worked in prison industries were less than “prevailing wages”
required under S.C. Code Ann. §24-3-430(D). Appellant requested back pay for the difference
between his “training wages” and prevailing wages for the period of time he worked in pnson
industries.’

A BACKGROUND
The Appellant filed a Step | grievance dated October 8, 2004, stating he worked for
prison industries from 1999 to 2007 and was not paid prevailing wages under Scuth Carolina
Code 24-3-430. He thus asserted he was entitled to back wages from 1999 to 2007. The Warden
denied Appellant’s grievance and served the Appellant with the denial on May 22, 2007.

' In the Notice of Appeasl, Appellant also contends the Department violated constitutional protections in issuing

its decision. Appellant did not raise the issues of violation of constitutional protections below. An inmate cannot sit
silently during a hearing, raising no objections, and then raise issues such as these for the first time on appeal Seg

Kiawah Resart Associates v, South Carolina Tax Com'n, 318 S.C. 502, 458 S.E.2d 542 (1995) (In reviewing & final
decision of an administrative agency, the Administrative Law Judge "has a limited scope of review, and cannot
ordinarily consider issues that were not raised to and ruled on by the administrative agency.”). Our law is 2lso clear
that a party must make a contemporaneous objection that is ruled upon by the trial judge to preserve an issue for
appellate review. State v, Iohnsog, 363 S.C. 53, 58, 605 S.E.2d 520, 523 (2005). This rule alse applies 10
constitutional arguments. _Sg_g State v, Qwens, 378 5.C. 636, 638, 664 S.E.2d 80, B1 (2008) (finding constitutional
claims not preserved for review without a contemporaneous objection at trial). State v, Sheppard, 391 5.C. 415, 420+
21, 706 S.E.2d 16, 19 (2011), Furthermore, all of the arpuments raised by Appellant were merely conclusory
statemeats. Consequently, Appellant abandoned these issues on appeal, and they need not be considered. See
Medieal Univ, of South Carolina v, Amaud, 360 S.C. 615, 620, 602 S.E.2d 747, 750 (2004) { failure to provsde
arguments or supporting authority for an issue renders it abandoned); Muir v, C R, Bard, Inc,, 336 S.C. 266, 298-99,
519 5.E.2d 583, 600 (Ct. App, £999) (conclusory arguments may be treated as abandoned).

June 27, 2012
SC ADMIN, LAW COURT
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Appellant timely filed his Step 2 grievance dated May 22, 2007. After Appellant’s Step 2
grievance was denied on August 2, 2007, Appellant filed this appeal on August 17, 2007.
Appellant has not filed a brief in this case. Pursuant to ALC Rule 38, an Administrative
Law Judge may dismiss an appeal for failure to comply with the rules of procedure for appeals or
for failure to comply with any time limits set forth in an appeal. This delay is well beyond the
time period set forth in the Rules of Procedure for the Administrative Law Court. As the
Appellant has been afforded ample time to file his Brief and has not notified the ALC of any
extenuating circumstances regarding his failure to file, { conclude that this matter should be

dismissed sua smnte.2

STANDARD OF REVIEW

This case is before the ALC on appeal from a final decisions pf the Department pursuant
to S.C. Code Ann. § 1-23-600(D) (Supp. 2010) of the Administrative Procedures Act (APA). As
such, the Administrative Law Judge (ALJ) sits in an appellate capacity under the APA rather
than as an independent finder of fact. In South Carolina, the provisions of the APA—specifically
Section 1-23-380(A)(5)--govern the circumstances in which an appellate body may reverse or
modify an agency decision. That section states:

The court may not substitute its judgment for the judgment of the agency as ta the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law:

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or :

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2010).

Though Appetiant’s failure to file a brief warrant dismissal of this case, for sake of judicial expediency [ also
address the issue of timeliness of the grievance,
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DISCUSSION
_ Timeliness of Wage Claim

The South Carolina Department of Corrections Polictes and Procedures, Paragraph 13.1
of GA-01.12 generally requires that Step | grievances be filed “within 15 days of the alleged
incident.” DOC APoIicy Number GA-01.12, 4 13.1 3 The Department’s procedure further sets
- forth a specific fime frame to exercise the rights created under those provisions. Therefore, it
appears that the Department’s regulations require that inmates file their grievance within a
_.specific period of time pursuant to a “statute of creation.” _

Under South Carolina law, a statute that creates a new liability and affixes the time within
which an action may be commenced is a “statute of creation,” and commencement within the
time affixed is an indispensable condition of the action. Knight Publ’g Co. v. Univ. of S.C., 295
$.C. 31,33, 367 S.E.2d 20, 22 (1988), gverruled on other grounds by McLendon v. S.C. Dep't of
Highways and Public Transp,, 313 S.C. 525, 443 S.E2d 539 (1994). Although the failure to
timely commence an action pursuant to a statute of cresation is not a subject matter jurisdiction
defect, such an action “cannot be maintained unless brought within the time/a\llowed by that
statute.” Simpson v, Sanders, 314 5.C. 413, 415 n.1, 445 S.E.2d 93, 94 n.l (1994). Whena
statute both creates a cause of action and includes a time limit for its commencement,
compliance with the time limit is a condition precedent to the maintenance of the action. 54
C.J.S. Limitations of Actions § 31 (updated October 2010). “Such a statutory time limit
conditions the existence of the right of action, theréb‘y creating a substantive, rather than
procedural, limitation on the right. Bringing suit within the prescribed time is a condition of
liability itself, nat of the remedy alone.” Id.

The reason for a specific time frame to seek review of these matters is much like statutes
of limitations. Notably, the South Carolina courts have held that “(s]tatutes of limitations are not
simply technicalities,” but rather are “t‘undamenial to a well-ordered judicial system.” Moates v,
Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996). “The purpose of statutes of

limitation is to ensure litigation is ‘brought within a reasonable time in order that evidence be

5 The Department’s prescribed procedures for inmates to seek review of these matters that has been approved by
the South Carolina Supreme Court. See Al-Shabazz v, State, 338 5.C. 354, 527 S.E.2d 742 (2000) (“We hold that
Department's disciplinary and grievance procedures are consistent with the standards delineated by the Supreme

Court in Wolff v, MeDonpell, supra, We note that Depariment also prepared its grievance procedures in compliance
with the Civil Rights of Institutionalized Persons Act.™).
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reasonably available and there be some end to litigation.”™ Transp. Ins. Co, & Flagstar Corp. v.
S.C, Second Injury Fund, 389 S.C. 422, 428, 699 S.E.2d 687, 630 (2010) (quoting Hooper v.
Ebenezer Senior Servs. & Rehab. Ctr., 377 8.C. 217, 227, 659 S.E.2d 213, 218 (Ct. App. 2008)).
“Statutes of limitation embody important public policy considerations in that they stimulate
activity, punish negligence, and promote repose by giving security and stability to human
affairs.” Transp. Ins, Co., 389 S.C. at 428, 699 S.E.2d at 690 (quoting Moates, 322 S.C. at 176,
470 S.E.2d at 404). Moreover, statutes of limitations relieve courts of the burden of trying stale
claims of those who have “slept on their rights.” Transp. Ins. Co., 389 S.C. at 428, 699 S.E.2d at
690.

Because the Department has a legitimate interest in investigating grievances while they
are still new, public palicy calls for the application of some limitations period to Appellant’s
prevailing wage claim. See Johnson v. Johnson, 385 F.3d 503, 519 (5" Cir. 2004) (noting that
the prison system has a legitimate interest in investigating complaints while they are still fresh);
see also Woodford v. Ngo, 548 U.S. 81, 95 (2006) (“When a grievance is filed shortly after the
event giving rise to the grievance, witnesses can be identified and questioned while memories are
still .fresh. and evidence can be gathered and preserved.”). Here, the fifteen-day filing deadline
from Paragraph 13.1 is the only limitations period applicable to this claim.® Therefore, ruling in
favor of Appellant would mean that inmates would not be required to file prevailing wage
grievances within any set time period. Due in part to public policy concerns over such a result,
this court has consistently heid that prevailing wage claims do not involve the Department’s
“policies or procedures.” See, e.g., Lawson v. S.C. Dep’t of Corr., 06-ALJ-04-00823-AP (S.C.

.Admin. Law Ct, Feb, 12, 2007); Wright v. S.C. Dep’t of Corr., 06-ALJ-04-00114-AP, 2006 WL
1430140 (S.C. Admin. Law Ct. Apr. 28, 2006). o

The importance of filing deadlines is underscored by the facts of this case. The record
demonstrates the Appellant filed his Step | regarding his wage claims on October 8, 2004. The
Appellant acknowiedges in his grievance that he is seeking wages for employment from 1999,
Thus, over five years passed between when Appellants began participating in the project and
when he filed his Step | challenging his pay.

The statutory provisions upon which Appél!ml bases his pay claim does not create a private right of action. Seg
Adking, 360 S.C. at 416-419, 602 S.E:2d at 53-55. Therefore, statutes of Jimitations derived from state law do not

apply to Appellant’s claim. See Talford v, S.C, Dep't of Corr,, 06-ALJ-04-00823-AP (S.C. Admin. Law Ct, Feb.
14, 2007). )

0346




Implication of Wicker and Adkins
, New Substantive Rights .
Appellant also argues that his grievance was timely filed as he filed within a reasonable
time of being notified of Adkins v. S.C. Dégartment of Corrections, 360 S.C. 413, 602 S.E.2d 51
(2004) and Wicker v. S.C. Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004).

However, Wicker and Adkins did not create new substantive rights. A “substantive right” is “[a]

right that can be protected or enforced by law,” and it is “a right of substance rather than form.”
Black’s Law Dictionary 1324 (7% ed. 1999). Itis distinguishable from a procedural right, which
is “a right that derives from legal or administrative procedure” and which “helps in the protection
~or enforcement of a substantive right.” Black’s Law Dictionary 1323 (7" ed. 1999). A
substantive right can be created by statute or by judicial decision. See, e.g., Lawson v. S.C.
Dep't of Corrections, 340S.C. 346, 350, 532 S.E.2d 259, 261 (2000) (holding that the
whistleblower statute created new substantive rights); McCaskey v. Shaw, 295 S.C. 372, 375,
368 S.E.2d 672, 673 (Ct. App. 1988) (holding that a prior Supreme Court decision “created a

new substantive right). A court creates a new substantive right when it recognizes a new cause

of action that did not previously exist. See Toth v. Square D Co., 298 $.C. 6, 8, 377 S.E.2d 584,
585-86 (1989). . '

In Adkins, our Supreme Court held that Section 24-3-430 and the accompanying prison
industries.statutes did not provide inmates with the right to bring a private cause of action against
DOC. Adkins, 360 S.C. at 419, 602 S.E.2d at 55. More relevant to the case at hand, the Court
further held t;hat:

[N]otwithstanding our holding that Inmates have no private civil cause of action,
they are not without a remedy. In accordance with the companion case of Wicker

v. South Carolina Dept. of Corrections, 360 S.C. 421, 602 S.E.2d 56, 2004 WL

1877947 (2004), we hold Inmates may file an inmate grievance to protest DOC’s
failure to pay wages in accordance with the mandatory statutory provisions,

1d.

In Wicker, the Supreme Court fleshed out this latter holding. 1t explained that “where, as
here, the state has created a statutory right to the payment of a prevaiting wage, it cannot
thereafter deny that right without })ff‘ordin g due process of law.” Wicker, 360 S.C. at 424, 602
S.E.2d at 57. The Court thus held that inmates’ prevailing wage claims were grievable through
DOCs intenal grievance processes and that DOC’s denial of those claims could be appealed to
the ALC, [d. at 423-25, 602 S.E.2d at 57-58.
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I find that Adkins and Wicker did not create new substantive rights. The substantive

right at issue in Adkins and Wicker - Le., the right to a prevailing wage—was granted to inmates

in 1995 pursuant to Section § 24-3-430(D). Adkins and Wicker, both of which were published in
2004, simply addressed the appropriate procedure for seeking redress for a denial of that existing
right. Accordingly, they did not create new substantive rights. See Atlantic Soft Drink Co. of

Columbig Inc. v. S.C. Nat. Bank, 287 S.C. 228, 336 S.E.2d 876 (1985) (holding that statute that
related “only to remedies and modes of procedure” did not affect substantive rights); Hooks v,
Southern Bell Tel. & Tel. Co., 291 S.C. 41, 351 S.E.2d 900 (Ct. App. 1986) (holding that the
“right to seek review” is procedural, not substantive); cf. Baker v. McCollan, 443 US 137, 145
n.3 (1979) (holding that 42 U.S.C. § 1983 “is not itself a source of substantive rights, but a
method for vindicating federal rights elsewhere conferred by those parts of the United States
Constitution and federal statutes that it describes™); Harvey v. S.C, Dep’t of Corrections, 338
S.C. 500, 527 S.E.2d 765 (Ct. App. 2000) (holding that the Uniform Declaratory Judgments Act
did not create substantive rights or duties because it merely authorized a court action to establish

a party's entitlement to a pre-existing right).
New Grievance Remedies
Adkins and Wicker also did not create new grievance rights, Paragraph 7 of DOC Policy
Number GA-01.12, which has existed in some form fince May 1, 1996, sets forth the issues that

are considered grievable by DOC.* Among other grievable issues, it includes the following:
“Depa"rtment policies/procedures, directives, or conditions which directly affect an inmate.”
DOC Policy Number GA-01.12, § 7.1 (emphasis added). Unquestionably, inmates are “directly
affect[ed]” by DOC policies that cause them to be paid less than that required by law. Thus, this

provision, which is very broad in scope, encompasses prevailing wage claims.®

s Notably, the existence of DOC’s grievance policies was specifically recognized by the Supreme Court in its
2000 dccision, Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000), where the Court held that DOC's
prievance procedures were consistent with the standards delineated by the U.S. Supreme Court in WalfFv,
McDonnell, 418 U.S. 539 (1974), See Al-Shabazz, 338 S.C. at 371-373, 527 S.E.2d at 751-52.

In addition te Paragraph 7 of DOC Policy Number GA-01.12, DOC’s policies also include Paragraph 9 of
Policy Number GA-01,12, which sets forth the procedure by which grievances concerning questionable issues are
determined. This provision, which has existed in all versions and editions of DOC's inmate grievance policies since
at least May 1, 1996, states in pertinent part; “in those cases where a question may arise as to whether an item is '
grievable, the Institutional Inmate Grievance Coordinator will confer with the-Chief, Inmate Grievance Branch, who
will make that determination.” Thus, to the extent that inmates were not certain whether or not prevailing wage
claims were grievable prior to Adking and Wicker, they could have utilized this prevision to resolve the issue.

6
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Indeed, an ALJ reached that very conclusion in a 2001 decision that gave rise to, and was
ultimately affirmed by, the Supreme Court’s opinion in Wicker. See Wicker v. S.C. Dep't of
Corrections, 00-ALJ-04-00781, 2001 WL 1005574 (S.C. Admin. Law Ct. Aug. 13, 2001). Inthe
case before the ALJ, DOC contended that prevailing wage claims were “non-grievable.” See id.
at *|, Upon reviewing DOC’s grievance policies, the ALJ disagreed, holding:

Wicker’s wage dispute falls under the listed issues considered “grievable” under
DOC policy at GA-01.12(OP), Specific Procedures, paragraph 7; the first issue
listed is “Department policies/procedures, directives, or conditions which directly
affectan inmate.” Wicker is directly affected by DOC’s arrangement with private
industry to pay inmates less than the “prevailing wage for work of similar nature
in the private sector” for the first 320 hours of work. Therefore, Wicker's wage
dispute is grievable under the agency’s grievance system.

Id. at *1. Thus, as early as 2001, an ALJ held that inmates could grieve prevailing wage
claims,” o

Furthermore, in affirming the ALJ's decision in Wicker, the Supreme Court did not
suggest that it was granting inmates “new” grievance rights, . For instance, there was no
indication by the Court that DOC’s grievance procedures were inadequate or that they should be
enlarged. Quite the contrary, the Court ruled that “[t]here are numémus issues relating to
inmates which, although not giving rise to a private, civil cause of action, are nonetheless
grievable through DOC'’s internal grievance processes™ and that Wicker “properly filed a
grievance with the DOC.” Wicker, 360 S.C. at 423-24, 602 S.E.2d at 57 (emphases added).
These statements reflect a conclusion by the Court that DOC’s then-existing grievance policies
were broad enough to incorporate prevailing wage claims and'that the inmate therefore properly
filed a grievance with DOC under those grievance policies.

Based upon the foregoing, [ conclude that, prior to the Supreme Court’s decisions in
Adkins and Wicker, inmates could have submitted a grievance relating to their prevailing wage
claims. Accordingly, [ conclude that Adkins and Wicker did not create new grievance rights, but
merely confirmed that prevailing wage claims were grievable under DOC’s existing policies.
Accordingly, [ find that the Appellant failed to file his Step | grievance ina timely manner,

IT IS THEREFORE ORDERED that the Department’s final decisions in this matter are
AFFIRMED. ‘

" Although, as discussed herein, an ALJ's decision does not constitute binding precedent, the ALJ's decision in

Wicke nevertheless counteracied DOC’s ¢laims that prevailing wage claims were non-grievable,

7

0349



ANDIT IS SO ORDERED.

: WM

Ralph K. Anderson, III
Chief Administrative Law Judge

June 27, 2012
Columbia, South Carolina
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CERTIFICATE OF SERVICE
1, E. Harvin Belser Fair, hereby certify that [ have this date served this Order upon all
- parties to this cause by depositing a copy hereof, in the United States mail, postage paid, in the

Interagency Mail Service, or by electronic mail to the address provided by the party(ies) and/or

their attorney(s).
. e Bt s
E. Harvin Belser Fair
Judicial Law Clerk
June 27,2012
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 05-ALJ -04-00749-AP
Grievance No. RCI 0143-05

Joseph Sumter, #242379, )
Appellant, ;

v, ' ; ORDER
South Carolina Department of Corrections, ;
)

Respondent.

STATEMENT OF THE CASE

In the above-captioned matter, Appellant Joseph Sumter (“Sumter”) appeals the decision of
Respondent South Carolina Department of Corrections (“Department™) to deny his grievance
conceming payment of the prevailing wage he argues is owed to hun for work performed in the
Prison Industries private sector program (“prison industries program™), In response, the Department
contends that, pursuant to Department Pohcy Number GA-01.12, 7 13.1, he failed to file a grievance
within fifteen (15) days of the occurrence of the alleged grievance. Based upon the record, the
parties’ briefs, and applicable law, the Department's decision to deny Appellant’s grievance must be
affirmed.

: BACKGROUND

M’ On February 1 9,2005, Sumter submitted a Step One Grievance to the Depaxtment and argued

| that he was entitled to payment of the prevailing wage for work he performed in the prison industries

program. The Department denied his grievance on Aptil 29,2005. Sumter submitted his Step Two

grievance on May 11, 2005 and again challenged the same issues contained in his Step One form, In
response, the Department issued its final agency decision on July 26, 2005 denying his grievance. -

Based upon this final decision of the Department, Sumter filed a Notice of Appeal with the

Administrative Law Court (“ALC” or “Court” ) on August 24, 2005 to challenge the Department’s

determination.
DISCUSSION
This appeal is before this Court pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d

742 (2000), Sullivan v. South Carolina Department of Corrections, 355 S.C. 437! 34
(2003), Slezak v. South Carolina Department of Corrections, 361 .C. 327, 605 B!

FEB 11 2008
SC ADMIN. LAW COURT

0352



and Furtick v. South Carolina Department of Corrections, 649 S.E.2d 35 (S.C. 2007). Pursuant to

Al-Shabazz, an inmate is permitted to seek judicial review with the ALC of Department decisions
conceming non-collateral or administrative matters, and the ALC sits in an appellate capacity when
reviewing such Department decisions. Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754.

In this matter, Sumter complains that he was not paid the prevailing wage for work performed
in the private sector program, as mandated by 8.C. Code Ann. § 24-3-430. Specifically, Section 24-
3-430(D}) clearly provides that “{n]o inmate participating in the [prison industries) program may eam
less than the prevailing wage for work of similar nature in the private sector.” Id. The Supreme
Court of South Carolina has unequivocally held in Wicker v. South Carolina Dep’t of Corrections,
3608.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance when not being
paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s failure to pay the
prevailing wage; and, (3) an inmate is entitled to be paid the prevailing wage while working in the
private sector program, Id. at 421, 602 S.E.2d at $6. T

Nonetheless, Sumter is required to timely file his grievance with the Department conceming
the payment of prevailing wages. Sumter began working in the prison industries program on or
about October 31, 2003, yet did not file his grievance until February 19, 2005, approximately one
year and a half later. Sumter’s grievance was clearly filed outside of the required fifteen day
timeframe as mandated by Department policy. The inmate is required to present his grievance within
15 days of the time that the event complained of occurred. He was not entitled to wait until Wicker

v. South Carolina Department of Corrections, 360 S.C. 421, 602 S.E.2d 56 {2004), was decided. The

gnevance existed when it occurred. Sumter failed to file a grievance as provided by GA-01.12, and

this court has no authority to expand the time in which the request fora hearing must be filed. See
Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

Moreover, Sumter’s claim is barred under the principle of laches. “Laches is neglect for an
unreasonable and unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195, 198, 371
S.E.2d 525, 527 (1988). Sumiter ﬁle& a grievance approximately a year and half after the disputed
wages were paid to him. The delay in filing his claims is unreasonable and obviously prejudices the
Department. See Brown v. Butler, 347 S.C. 259, 265, 554 S.E.2d 431, 434 (Ct. App. 2001).

‘ Accordingly, Sumter did not timely file his grievance, and the Department’s decision must
be AFFIRMED.
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ORDER
IT IS HEREBY ORDERED that the Department’s decision in this matter is AFFIRMED.

AND IT IS SO ORDERED.

arvin F. m
ief Judge

February 11, 2009
Columbia, South Carolina

CERTIFICATE OF SERVICE
This is fo certity that me undersizeed hes this gare
served thig order in the above C:tiried action upan an

inthe United States mail, posts : ncy
e 1 9€ paid, cr in the Inters,
Mait Service addressed to me party(ies) ar their aramg:(s)
|

s | 288 .
By m{‘ﬂhlﬁ

Judicial Law Clrk |
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SHOLLIO AV'T
John Harvey Timmons, 280769. ) Docket No. 09-ALJ-04-1156-AP
~ )
Appellant, )
’ )
vs. ' ) - ORDER
' )
South Carolina Department of Corrections, ) )
' )
Respondent. )
: : )
STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (“*ALC" or “Court™)
pursuant to the Notice of Appeal filed December 30, 2009 by John Harvey Timmons
(“Appellant™), an inmate incarcerated with the South Carolina Department of Corrections-
(“Respondent” or “Department”). Appeliant appeals the decision of the Department denying his
_ grievance in which Appellant complains he was wrengfully denied payment of the “prevailing
wage” which is owed to him for work that he performed in the Department’s prison industries
program. On February 26, 2010, the Respondent filed a Moticn §eeking distissal of the appeal.
Respondent contends in its Motion that the Appellant failed to file his gn'évance within 15 days
of the alleged incident as mandated in the Department’s policy governing inmate grievances.
Appellant conversely contends that his grievance falls under an exception to the [ 5-day deadline.

BACKGROUND

On November 10, 2008, Appellant filed a Step 1 Grievance with the Department
asserting a claim for back pay associated with labor he provided to the Department’s prison
industries project at Evans Correctional Institution (“"Evans CI”) in 1992. [n the grievance,
Appellant requested “that SCDC pay [him] the balance of the minimum wages [he] should have
received during [his] employment in accordance with Section 24-3-430(D)."” E)n April 2, 2009,
the Warden at Evans CI denied Appellant’s Step | Grievance. Appellant tiled a Step 2
Grievance on June 18, 2009 in which he challenged the Department’s denial of his‘Step t
Grievance. On November 24, 2009, the Department issued its final decision denying Appellant’s

Step 2 Grievance. The reason given for the denial of both grievances W%F@@l&rﬁf@
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to file the grievance within 15 days of the alleged incident. Specifically, Respondent contends
that Appellant’s grievance should have been filed in accordance with SCDC"s Inmate Grievance
System Policy Number GA-01.12, which states in relevant part:

If informal resolution is not possible, the grievant will complete Form 10-5, Step

I ... and will submit the Form to an employee designated by the Warden {not the

Inmate Grievance Coordinator) within 15 days of the alleged incident....

[emphasis added]

Appellant filed a Notice of Appeal with this Court on Decembér 30, 2009 challenging the
Department’s final decision. In his Step | and Step 2 grievances, as well as in the Appeal, the
Appellant contends that his grievance falls under the exception to the 15-day deadline found in
Inmate Grievance System Policy GA-01.12, which states that:

Exceptions to the 15 day time limit requirement will be made for prievances
concerning policies/procedures. Exceptions may also be made for incident
grievances provided that the inmate can show reasonsble cause, i.e., inmate
physically unable to initiate grievance due to hospitalization, court appearance,
ete. ’

In essence, the Appeliant contends that he did not realize he could file a grievance
relative 1o the payment of prevailing wages for inmates participating in the prison industries

program until notices summarizing the South Carolina Supremé Court’s ruling in Adkins, et al.

v. 8.C. Dep’t of Corrections, 360 S.C. 413, 602 S.E.2d 51 (2004) and Wicker v. $.C. Dep't of

‘Corrections were posted in the dorms.
JURISDICTION

The Court has jurisdiction to hear this matter pursuant to Al-Shabazz v. State, 338 S.C.
354, 527 S.E.2d 742 (2000), Sullivan v. S.C. Dep’t of Corrections, 355 S.C. 437, 586 S.E.2d 124
(2003). | |

Pursuant to Al-Shabazz, an inmate is permitted to seek juﬁicial review with the ALC of
final decisions issued by the Department concerning nbn¥collateral or administrative matters, and
the ALC sits in an appellate capacity when reviewing such decisions. Al-Shabazz, 338 S.C. at
376,527 S.E.2d at 754. |

4 LAW/ ANALYSIS
In this matter, Appetlant complains that he was not paid the “prevailing wage” for the
labor he voluntarily provided to the prison industries project operated by the Department at
Evans CI in 1992, Specifically, the Appellant invoked S.C. Code Ann. § 24-3-430(D) which

Page 2 of §
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provides that *[n]o inmate participating in the [prison industries] program may earn less than the
prevailing wage for work of similar nature in the private sector,” Id.

The Supreme Court of South Carolina held in Wicker that: (1) an inmate is entitled to file
a grievance via the Department’s Inmate Grievance System to allege he was not paid the
“prevailing wage;” (2} the ALC has jurisdiction to review the Department’s alleged failure to pay
the “prevailing wage;” and, (3) an inmate is entitled to be paid the “prevailing wage” while
working in certain private sector prison industries projects operated by the Department. Id. at
421, 602 S.E.2d at 56. |

Hence, the Appellant can properly file a grievance with the Department conceming -
whether the Department paid him the “prevailing wage” for his prison industries fabor.
However, Appellant indicates in his Step 1 Grievance that he participated in the prison industries
project operated by the lf)epa.rtment at Evans C[ “in the year of 1992," which was approximately
(16) years prior to the time he filed his Step 1 Grievance on November 10, 2008. Thus, the
Appellant filed his grievance outside of the required fifteen (15) day timeframe mandated by
Inmate Grievance Policy Number GA-01.12 § 13.1. |

Appellant, however, contends that the fifteen (15) day deadline does not apply to his Step
| Grievance because his grievance falls within one of the exceptions to the fifteen (15) day
deadline as outlined in SCDC’s Policy Number GA-01.12 9 13.11. Parag}aph 13.11 provides
exceptions to the fifteen (15) day deadline for grievances that concem policies or procedures,
incident grievances, or when the inmate can show reasonable cause. Notably, Appellant does not
specify which of these exceptions purportedly applies to his Step 1 Grievance. ‘ |

Rather, the Appellant contends that he was not required to file his Step 1 Grievance until

he had notice of the Supreme Court’s decisions in Wicker and Adkins, and that the Department
did not provide him notice until October of 2008 when the Department posted “summaries” of
these cases in his dormitory. The “summaries” referenced by the Appellant is a two (2) page
document the Department posted in October of 2008 throughout its institutions pursuant to the

Order of Dismissal issued by the Circuit Court in Williams, et al. vs. S.C. Dep’t of Corrections

and Williams Technologies, Inc., 372 S.C. 255, 641 S.E.2d 885 (2007). This posting stated that
the information and deadline appearing on the notice applied onlyvto “all inmates who cucrently
participate or at one time participated in the SCDC/Williams Technologies, Inc. prison industries

project at Lieber [Carrectional [nstitution].”
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In Wicker, our Supreme Court held that although inmates may not file a private, civil
cause of action to dispute their prison industries pay, inmates may file grievances through the
Department’s internal grievance policy in order to chailenge their pay. The Department’s Inmate

Grievance Policy referenced in Wicker, Policy Number GA-01.12, requires inmates 1o file their

wnitial or Step 1 Grievances within fifteen (15) days of the alleged incident. No interpretation of
Wicker supports the notion that grievances in which inmates articulate prison industries back pay
claims are exempt from the provisions of this fifteen (15) day filing deadline or that these types
of grievances are subject to any of th’e exceptions listed in Policy Number GA-01.12 § 13.11. In
addition, our Supreme Court in Williams recognized that Policy Number GA-01.12 provides the
proper forum in which inmates may challenge the Department’s prison industries pay practices.
In Al-Shabazz, our Supreme Court considered whether an inmate incarcerated by the
Department may challenge an internal disciplinary action through 5 post-conviction relief
proceeding. The Al-Shabazz Court found that rather than filing- a post-conviction relief
proceeding to challenge the Department’s internal disciplinary actions, inmates must file an
appeal within fifteen (15) days of receiving the written notice of the disciplinary action. And the
Court further found that inmates may appeal decisions rendereﬂ against them under the
Department’s Inmate Disciplinary System decisions by initiating an administrative grievance
under the provisions of Policy Number GA-01.12. The Al-Shabazz Court also found that the

Department’s “grievance procedures [were] in compliance with the Civil Rights of |

Institutionalized Persons Act.” Al-Shabazz, 527 S.E.2d at 752.

The edition of the Department’s Inmate Grievance System Policy at issue in Al-Shabazz
reflected the very same fifteen (15) day deadline as appears in the edition of the Department’s
Inmate Grievance System Policy at issue here. Therefore, when Al-Shabazz and Wicker are read
logether, the fifteen (15) day deadline established in § 13.1 of Policy Number GA-01.12 is valid,
and, further, the fifteen (15) day filing deadline applies to prison industries back pay disputes

such as the instant dispute raised by the Appellant.
Therefore, Appellant was required to present his grievance within fifteen (15) days of the

lime that the event complained of occurred. He was not entitled to wait untit Wicker was

decided, or until the Department posted a two (2) page notice concerning our Supreme Court’s

decisions in Adkins or Wicker. The grievance existed when it occurred. Appellant failed to lile

a grievance within the fifteen (15) day time peried as provided by Policy Number GA-01.12, and ’
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this Court has no authority to expand the time in which the request for review must be filed. S_eg
Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

' | Moreover, Appellant’s claim is barred under the principle of laches. “Laches is neglect
for an unreasonable and unexplained length of time, under circumstances affording opportunity
for diligence, to do what in law should have been done.” Hallums v. Hallums, 296 S.C. 195,
198, 371 S.E.2d 525, 527 (1988). Appellant filed his gnevance approximately sixteen (16) years
after the Department remitted the disputed pay to him. The delay in filing his claim is
unreasonable and prejudices the Department. See Brown v. Butler, 347 S.C. 359, 265, 554
S.E.2d 431, 434 (Ct. App. 2001).

Accordingly, Appetlant did not timely file his grievance, and therefore the Department’s

Motion to Dismiss the Appellant’s Appeal must be granted.
ORDER
IT IS HEREBY ORDERED that the Department’s Motlon to Dismiss the Appeal is
GRANTED.
ANDIT IS SO ORDERED.

March ' , 2012
Columbia, South Carolina
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