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PRITCHARD, III, M.D.?

STATEMENT OF ISSUES ON APPEAL
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RIGHT OF CROSS-EXAMINATION AND BY SHIFTING THE BURDEN
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'DID THE COMMISSION ERR AS A MATTER OF LAW BY AFFIRMING THE

DECISION OF THE HEARING COMMISSIONER WHEREIN THE HEARING

COMMISSIONER FAILED TO MAKE DETAILED FINDINGS OF FACT AND

CONCLUSIONS OF LAW ON AN ESSENTIAL ISSUE PRESENTED TO HIM
FOR DECISION AS IS REQUIRED BY BOTH STATUTE AND CASE LAW?

DID THE COMMISSION ERR AS A MATTER OF LAW BY ADMITTING THE
EVALUATION REPORT AND THE DEPOSITION OF DR. PAUL B.

DID THE COMMISSION ERR BY AFFIRMING THE DECISION OFCTHE

© ORIGINAL HEARING COMMISSIONER ASSIGNED TO HEAR THE CASE WHO

ALLOWED THE RESPONDENTS TO SEND MR. BARR FOR AN EVALUATION
TO DR.. PAUL B. PRITCHARD IN CHARLESTON, SOUTH CAROLINA IN

* VIOLATION OF S. C:. CODE §42-15-80 AND HIS ORDER?

DID THE COMMISSION ERR AS A MATTER OF LAW BY AFFIRMING THE

"HEARING COMMISSIONER’S DECISION WHICH WAS BASED ON THE®

REPORT AND “MEDICAL” OPINION OF DR. EAGERTON, PH.D.?

. I : S T T : : 7
'DID THE COMMISSION ERR . AS A MATTER OF LAW BY DENYING MR.

BARR BENEFITS BASED ON THE RELIABLE, PROBATIVE:AND"

"SUBRSTANTIAL EVIDENCE IN THE RECORD?

DID THE FULL COMMISSION ERR AS A MATTER OF LAW BY ISSUING

iv



STATEMENT OF THE CASE

This Appeal arises out of a workers’ compensation ciaim. Mr.
Barr met‘with his supervisor on March 28" and May 7", 2015
concerning Mr. Barr'’s treating ﬁeurologist’s opinions that his
chronic_headachés were being caused by eXposure on the job to
commercial paints.v On May 22nd his neufologist issued a written
out of‘work'statement that he needed to be out of work as a
commercial paih;ér for the Employer on the basis that his fatigue,
migraines and memory loss were due to VOCs in the paint at work.
(R. pp. 4794481). The Employer having not authorized benefits, -
Mr. Barr retained counsel and a Form 50 claim for behefits was
- i#filed in Darlington County June 17th, 2015 (R.'pp. 91—92). |
‘Defense Counsel was retained,.and Subpoenas were issued. on July
‘7th for medical records. Mr; Barf agreed to a voluntary |
'deposition on July 27th, 2015, held September gth  2015. A Request'.
‘for‘Hearing (Darlington).was filed September 29*" alleging injury’
by accident, fepetitiVe'trauma and/or‘bccupational disease érising
out of the empibyment;'alleging and listing as body parts
affected, encephalopéthyﬁ brain (headéches, memory, fatigue,
confusion), neurological/ceﬁtral nervous system andvpsyéhoiogical
functioning. (R. pp. 94-95). A Form 51 denying Mr. Barr had
sustained injury by aécident,'repetitive trauma or occupational
disease and raising all affirmative defenses was filed October
28th, (R;'p. 96). Based on a Hearing Notice-served November 3r§,
2015, the‘élaim was set for hearing on January 7th, 2016 at 11:45

a.m. Three days later November 6th, a Motion to Compel Mr. Barr
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to attend a, “medical evaluatiOn" was filed requesting an Order
mandating Mr. Barr attend an evaluation by a psychologist, Dr.
Mark Wagener (Ph.D.) in Charleston, S.C. A Reply to the Motion to
Compel was filed seven days later on November 13th with supporting
case law that the_Charlesten evaluation should be denied as not
being at reasonable times and places nor being with a licensed
medical doctor (R. pp. 101-107). | ‘
Without hearing, - an Admlnlstratlve Order was issued November
23rd, 2015 granting the Motion to Compel (R. p. 5). By letter
dated November 24th, 2015, a request was filed for the Order to be
withdreWn and/or stayed and that the parties be granted at least
+a telephone conference concerning the Motion before issuanee.
{(R. pp. 1476-1478). No hearing or conference was held and
Defendants were plaeed on notice December‘4ﬂrof the intent te
file Writs of Mandamus and Prohibition in the Circuit Court.
Writs of Mandamus and Prohibition with Motion for TRO without
- notice was filed December 9“1(R. pp. 112-114) and served on the
Commission December,loﬂland a Temporary Restraining Order
‘Without Notice was issued en December 16“2 2015 (R. pp. 6-9).
Defendants had filed a Motion for_Continuance December 5tP on the
basis Mr. Barr,'“intended” to file'the Writs of Mandamus and
Prohibition which was renewed after the filing’of the Writs on
December 17th. On December 21st, Counsei for the Commission, A.”
‘Camden Lewis,,Esquire, notified Mr. Barr’s_Counsel thet the
Comm1ss1on was willing to send Mr. Barr to a, “medical doctor,”

for the medical examination requested by Defendants 1f Mr Barr



would agree to release the CommisSionvfrom the Temporary
Restraining Order and tﬂe Commission'would then amend its
directive.reqﬁiring Mr. Barr to attend an evaluation by a
physician. kR. P- 1480}. The following day December 22“ after
cohference with defénSe:chnsel and Comﬁissionef Beck, Mr. Barr
notified the Circuit‘Court he was‘withdrawing the_Writs of
Prohibition and Mandamus feturning'the matter to the jurisdiction~ |
of the Commission and immédiately filed.a Motion for o
Reconsideration as to the Administrative Order. Théﬁ Motion was
- granted by Commissioher'Beék by»Administrétive Order filed
December'23, 2015 wherein the Commission’s Order of November 23rd

Twas vacated; Respondents were allowed to request an evaluation by

a properly qualified examiner, “at reasonable time énd place” ;
and‘postpoﬁed the January 7thF hearing until February 24, 2016.
Eight (8) Qeeks after the Order and six (6) weeks after the
ofiginal hearing. (R. pp..201; 10-11) . (emp. added).
Subsequently on January 27tB, Defendants filed'a'Motion>to
‘Compel Mr. Barr to attend an evaluation by a medical doctor but
again in Charleston, SC. (R. pp. 208—211). Mr. Barr filed a
Reply that day éd&ising,.as he had tO'ail Motions; in the Writs
of Mandamué and Prohibition;'and as set erth in the Commission’s
Order that ﬁhe'e#amination héd to be at, “reasonable times-and
places” meaning the Darlington/Florence area. (R.. pp. 215-216).
. After‘nOtification by émail that the Commissioher was inclined to
grant the‘Motion, to prevent furﬁher_delay, Counsei for Mr. Barr

notified Mr. Barr to be present at the evaluation. (R. pp. 1481-



1482).. . . ‘
Before the reset hearing date of February 24, 2016 at 11:00

a.m. and as“required by Regulation, that Defendants as the
resbon51ve party must. file their Pre-Hearing Brief and APA
Submissions at least ten business days prior to the date of the
Hearing, on Friday February 12, 2016 Defendants filed their Pre-
AHearing Brief'and'APA Submissions includingia new report from Mr. .
Mark T. Wagner, Ph.D. dated that same day, February 12th, - On,
’Saturday, February i3dh'an ‘Amended Pre- Hearing Brief was mailed
adding yet another:report from Dr. L. Randolph Waid, Ph D. and on
Monday, February'15ﬂhiarFedera1 holiday, Defendants added yet
another expert, Dr. Eagerton, Ph.D., all of those APA submissions
were received by Mr. Barr by~mail'on>February”16d%'Numerous
objections were made as to the.submission of all of these
additional written APA submissiOns reports in.writiné on February
- 18tn with a Memoranduonf'LaW¢in.support'of}their exolusion.being'
filed on February 19%h. (R. pp. 1483—14-é3- 244-261; 1485- 1487) .

o A pre hearing conference was held February 24ﬂ1after Wthh
and over ob]ection, Mr. Barr was notified that the Comm1ss1oner
would allow the reports_of the expertS'into the Record but would
allow him an opportunity to take the depositions. at his expense.u
Defendants had previously asked in their APA Submissions for the
Record tolbe left open for the depositions of Dr. Paul Pritchard,
their IME and Dr. Nicholas Lind, but instead of leaving the |
Record open, the Hearing Commissioner postponed the hearing over

Mr. Barr’'s objection.



The oase was then not reseﬁ for hearihg uhtil April_éoﬂland
due to scheduling conflicts hed to be rescheduled. Due to ﬁhe
Commissioner not beihg'in the District and a new Motion filed
April 13tk to, “Compel(b Mr. Barr to‘sign a-Medical Release Forﬁ,
’,the‘Fofm 50 was withdrawn and refiled on April 29t (R. pp. 266-
1267); The matter was then finally_reset:for hearing before a new
Hearing Commissionef oh August 31, 2016. |

Before hearing, Mr. Barr filed his‘Amended\Pre—Hearing
'Brief, APA Submissions;aﬁd Notice of Witnesses and Defendants
filed their Pre;Hearing Brief and APA Submissions. (R. pp. 268;
529). At the'Auinst.31St hearing,_all objections made in writing
#or in the prehearing conferehoes; or_Mr;_Barr’s Pfe-Hearing'Brief
(R. pol 268—275) were renewed; iholuding the‘sﬁbmission ofethe
wrioten reports of Dr. Eagefton, Ph.D., Df, Waid; Ph.D., and Df;
' Wegner, Ph.b. In addition to the hearing testimohy.and the
objections made on thevRecord; the depoSitions of Dr. Paul
,Pritchard, M.D;}-Dr.:Nicholas Lind, Ph.D.; Qr; Roland Skinner,
M;D,;.and Dr..MarshalleWhite, M.D. were’admitted. The Record was
left ooen»for the deposition of Dr. R. Joseph Healy, M.D., which
was not conducted until Septemberj29th.' (R. pp: 1252; 1071; 1201;
974; 899; 1400). - '

The Hearing Commissioner issued hie Notes for Decision on
November 17th, 2016. (R. pp. 1499’1494)1 Before any Final Ordef
was filed on January 19th, 2017, a detailed Requestrfor
Reconsideration_ﬁrior to Formal order was filed by Gerald Malloy

in part because: the Hearing‘CommissiOner'had not addressed an



essential issue for decision, Mr. Barr’s request for benefits.p
based on his'chronic headaohes being caused by or caused to
become. symptomatic by the VOCs and a finding Mr. Barr was not at
maximum medical improvement and'requesting temporary total
disability benefits and medioal care. (R. pp. 1495;1499).

No decision was rendered on the Request for Reconsideration
and a Firsﬁ érOposed Order.was not filed ﬁntil'August l?ﬂﬁ 2017.
Opjection to ohe Proposed;Qrder was filed on.Septembere18ﬂ1and a .
Revised Proposed Order.waefsubmitted'via'email Septemberp18ﬂlat
‘4:44 pm end a Second Revised'Proposed Order was submitted oﬁ
September istﬁnvia>email at 6:26 pm which contained”additional_
Findings of Fact.and Conclusions of Law. (R. p. 1507’. Formal
objection to the Second‘ReVised Proposed Order and the additional
Findings of Fact aﬁdfConcldsions of Law Qas filed September 18th
(R. pp,‘1508—1509). The Second Revised Proposed Order submitted
by defense counsel was filed as the Order of the Commissioner on
September 2ou2r2017.‘-A.Form 30 Request for«Revierwith 29.
exceptions was filed on‘October 2, 2017 (R. pp. 789-799). Briefs
were submitted by-both.parties and a hearihg was held before the
Full Commission'Panel on February 2QUH 2018Jafter which the
panel voﬁed to affirm the decision as written With no amendments
noted on the Vote Sheets. (R. pp. 800-849; 850-898; 1448-1475;
1513-1515). A form Requeet.for Proposed Full Commission Order was.
issued and objection-to the proposed Full Commission Order‘was

B ) . ' ) -

made. (R. pp. 1516-1518). The Full Commission Decision as

submitted by defense counsel was filed on June 5th, 2018 (R. pp.
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61-90) and a Notice of Intent to Appeal with exceptions was filed
with this Court June 29th, 2018 which Notice of Appeal with
attachments is on file with the Court. This‘Appeal follows.

STATEMENT OF FACTS

Tt is agreed Mr. Barr started work with the School District

§n May 27,.2609 as.a comméréialipainter using commercial paints
(R. p(-489);‘.[Commer¢ial paints (oil/solveht),require MSDS -
sheets because of the levels of.volatile organic.compbunds';
-VOCs;] Prior to going.to workifor the School District in 2009,
Mr. Barr operated his.de,hbﬁse painting'business using,
residéntialv(water.based) hbuse paints. |

.Fdr thé period 2005 to 2010 onlyf his family doctor, Dr.
' Chapman’s records were put into evidence. They'contain 29
" history or treatment for chronic/repetiﬁive headaches through

May, 2010 (R. pp. 540-547).

ONE YEAR AND % MONTH AFTER MAY 27T 2009:

June 15, 2010, Mr. Barr saw Dr. Chapman for:

“H/A (headaches)(x)(Off/bn) for 2-3 weeks (2-3 wks.);
fatigue; taking Tylenol every day.” (R. p. 452);
September 1, 2010 - “persistent" H/A (headaches) c (cause)
occ. (occupation) ... work excuse from 8/23/10-9/6/10-
RTW 9/7/10 ...” (R. p. 451)[ ' ' : T

September 13, 2010 -

“He stated the headache started about 4 weeks ago

CT scan ...negative ... he was given a prescription
unfortunately, the headache has persisted. He returned
to work on 9/7/10 and worked through Thursday and was

released from work ... because of dizziness, fatigue
and balance issues ‘ :

Goody Powders ... now offer no relief. It persists

throughout the day.” (R. p. 450).(*) :

11



September 16,-2010'-Mr Barr returned per Dr Chapman:

“Follow-up of hlS headache and fatlgue evaluation.

Wife states that she took him to the ER a few nights -
ago and waited several hours and left without being
seen. She stated he had a severe dizzy spell with
facial pain and pressure and “looked like he was .out of

it.” Denied any drug use or even OTC medications. He
recently had an MRI which showed mlcrovascular ischemic
changes ...” (R. p. 449).(%)

He was given medicatlons and an out of work statement and then
Dr. Chapman recorded,

“as young as this patient is with his ‘abnormal brain

MRI, I recommend Aspirin 81-mg daily for now in

addition to further neurological evaluatlon ... (R,

pp. 447-448).

[*)MSDS-Paints- “SIGNS AND SYMPTOMS OF OVEREXPOSURE"”:

‘headache, dizziness, nausea and loss of coordination...” (R. pp.

N

327-337.]

On September 23, 2010, Mr. Barr was seen by Dr. Roland
Skinner, a neurologlst who wrote a letter to Dr. Chapman that
‘same day detalllng a hlstory of d1221ness and headaches with
isevere’ headaches that had been contlnual for the last five weeks

He - also noted problems w1th concentratlon Dr. Sklnner recorded

a very limited social history recordlng that he had been a
chronic smoker but had just quit smoking and that he worked for
the school district as a, “handyman and.palnter.” Dr. Sklnner

“because of his relative lack of other risk factors except for

smoking, and because of the intractable nature of his headaches”,

ordered additional testing. (R. pp. 453-455).
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October 22, 2010, Dr. Chapman noted Mr. Bafr was being
followed by a neurplégist; Dr. Skinner;'opihed.the heédachesbwere
likely, “tension” headaches; but, he also.recorded Mr. Barr
stated,.

“he was exposed to>some lead paint in the Summer
and wonders if this is a .contributing factor”.
(R. p. 446). ' :

Dr. Skinner treated Mr. Barr from 2010 through February 21,
2012. On November 15, 2011, he noted Mr. BafrAwas haviﬁg,
“headaches pretty much every day”; that he had good days and bad
days in reference to how severe his headaches were}-and Mr. Bafr
noted to him that, “éertéin smells.will'trigger the headaches.”
+His diagnosis was chrénic-headaches andbat”that time it was his’

. . , ‘
opinion (15 mbnths.later), “*a good bit of his problems may be
analgesié‘rebound.” (R. pp. 472-473). Dr; Skinner»last saw. him
on February 21, 2012‘aﬁd contiﬁued to diagnose‘him-with tension
headaches and aé to éausatioh;he stated,XQand we really had not
.come up with any bther reésbns for his headaches at that pdint.ﬁ
(R. pb{'1002,f1.>23 - 1003, 1. 15; quote: 1.'14515).

From October of 2010 qntil the time he iost»his health
insurance in 2015, Mr. Barr continued to see Dr. Chapman for
chronic intractable headaches and from 2010 to 2012, in addition
to Df. Skinner, he saw Dr.‘Chapman.on'a'conétant baSis,v11/16/lO,
12/13/10, 3/30/11, 4/19/11, 5/2/11, 7/15/11, 8/22/11, 8/24/11,
10/5/11, 9/12/12, 10/;0/12, 11/19/12]1. (R. pp. 423-445).

October 10, 2012, Dr. Chapman recorded that:

13



i . '
“T have discussed options as it related to neurological
evaluation. He has an appointment to see Dr. White, a
neurologist here, rather than traveling to Florence and
hopefully this will be a little easier for him to
accomplish as it relates to taking off of work.” (R.
pp. 423-445). ,

Then his treatment with Dr. Chapman jumped to mid-2013.

October 17, 2012, Mr. Barr for the first time saw Dr.

Marshall White at his Hartsville office and after taking a

detailed history including hié.work history as a commercial
painter for the Schooi District,‘Dr. White,iésuedia work
restricﬁion note: | |

“ﬂg exposure tb volatile organic compounds (including

paint fumes). x 6 weeks” (the emphasis/underlining is

on original work restriction statement). (R. p. 354).

After six’(G)Ewééks; th qur returned to work and to
chronic.headachés. He cohtinued to see Dr. White, before he
closed his Hartsville office, then époradiéally»and'mainly saw
‘Dr. Chapman for treatment from 2012 to 2015 with a continuing
-_idiagnosis of “chronic headache”. (R. pp. 424;480).

In a ﬁémo drafted on May 12}‘2015,’Mr. Larry Stagner, Mr. .
Barr'’s supefvisor with the School Distfict, ﬁoted ﬁhat he had met
with Mf; Barr both'on March 28th and again on May 7th, 2015,
because Mr.,Barf was‘havihg'trbublevperforming his work due to
his héadaches which on March 28th, his‘doétors had, “speéulated"_
were related to his painting with the School District. Mr.

' Sﬁagner recorded: |
| .“While no doctér's excuses have been provided to date

to substantiate these issues and other than a doctor’s
.excuse provided Oct. 17, 2012 by Dr. Marshall White

14



stating,‘“no-exposure to volatile organic compounds

(including paint fumes) for six weeks”, we have nothing

definitive on which to substantiate this assumption.”

(R. p. 481). o '

He noted that Mr. Barr was going to méet.again with:his doctors
on May 227 and noted that éince the doctors had told him to stay
out 6f the VOCs, Mr: Barr inquired about alternative'empIGYmént
and he and Mr. Stagner.set up an appointment with'Vocational
‘rehabilitation and discussed the idea of applying for Social
Segprity~Disability. - Mr, ‘Stagner thenladvised that,

“our Meeting closed with the fact that you need to find

a way to be able to perform your job or to find a

career that you are able to work without making you

sick. ... on 5/22 ... I expect the release to return to

work as a painter without restriction or to remove you

from work permanently. I need for you to be able to

. perform your job at. 100% or I need a resignation.” (R.

p. 481). ' :

In a May_26?1nbte,'Mr. Stagner noted Mr. Barr and his wife
had presented a doctor’s note'taking.him out- of work until
‘further notice and another note stating, VfatiQUe, migraines, and
memory loss due tO'VOCsfin.paiht from work”. (R. p.. 285). On May
29tk Mr. Stagner instructed a fellow employéé to go to Sherwin
williams to get the MSDS sheets. (R. pp. 479-480).

‘On JuneA4th and 5th, after his initial statement on May-2i[
2015, Dr. White again fecorded Mr. Barr'’s headaches and memory
loss were due to exposure. to VOCs and that he had slow mental
processing spééd,'headaches;,memory loss due to his. exposure to
the VOCs in the paint at work. (R. pp. 288-290; 294).

June 15th, a claim was filed and June 30th Mr. Barr was

notified of representation by defense counsel.
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Dr. White reneWed_outsof work statements on July'lsﬂlaﬁd
again on September 10th, 2015 taking Mf..Barr out of work until
furﬁher'nocice. (R. pp. 286-287). Also, on Septemper'10,120i5,
Dr. White reaffirmed his opinion stated to a reasoﬁeble degree of
medical certainty;.that:Mr._Barr’s-fatigue, headaches and memory
loss wefe'caused'by.voiatile.organic compcunds in the peint at
work. (R. p. 284). | | . |

HiSTORY AFTER HEARING REQUEST

On September 29th having heard nothing and the befendants
having not accepted'the claim, a hearing request was filed.
Between Dr; White'’s May 21#vand September coﬁfirmacional'
opinions, end.November 4“% aside from taking Mr. Barr'’s
"deposition in September, Defendents did nothiné inireference to
medical evaluation or medical opinion by any physiciah lccel or
'ctherwiseﬂ | | | - | |
’Dr. White confirmed et his November 23r§; 2015 depositicn
- that he had issued a referral on November 3, 2015.£o’a local
-clinical psychologist, Dr. Avie Rainwater, PhLDl in Florence,
South Carolina to perfcfm neuropsychclogical testing; provided
Nov. 3 to Defendants. (R. pp. 935-936).-
© On  November 4, Mr. Berr received a.telephone cali thap-en
appointment had been set up for an evaluation et MUSC to Which
Mr. Barr initially objected on the basis that it was not at
reasonable times and places and after being informed, it was for
an evaluation by a psychologist, Dr. Mark Wagner, Ph.D., on

November 4th, Mr. Barr further objected it was for an evaluation
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‘not allowed for‘under tne Act and there was no:reason that the
testing could not be performed ae,trescribed by Dr. White locally
by Dr. Rainwater. (R. pp. 101-111). |

‘ On November 6°th, 2015,.Defendants filed-a Motion to Compel'
the attendance at what they referred to ae a, “medical
evaluation” but which was for evaluation by Dr. Wagner, Ph.D. in
Charleston,‘South'CarOIina. A Reply was filed and the Motion to
Compel was initiaily granted without hearing. Based on Writs of
Mandamus and Prohibition, a tempcrary_restraining crder was |
issued by the Circnit Court restraining any evaluation and then

based on a- conference w1th the hearlng Commlss1oner he granted

"Reconsideration and the Motlon to Compel was denled by December

23nd. Order on the ba81s that it was not with a medlcal doctor but L

finding Defendants had a rlghtzto an evaluatlon,by_a licensed
phy51c1an but notlng spec1f1cally only at, “a,reasonable time and’
'place”. (R. pp. 118-133; pp 10 11) |

A month later by letter dated January 19, 2016, Defendants
notlced an evaluatlon by Dr. Paul Prltchard, MD-nOt in the
Florence-Darlington area but again in'Charleston, Scuth Carolina
for FebruaryAé, 2016. Mr. Barr objected as not beiné at,
“reasonable times and placest and a Motion to Compel was filed
on January 27, 2016. In his Reply on January‘28ﬂﬁ Mr. Barr
reiterated his two (2) prior>objections made in November: first
not being with a medical doctor second not being at, “reasonable
times and places”. He.again noted he would attend any evaluation

- scheduled pursuant to the Act under §42-15-80 as the Circuit
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Court had agreed at reasonable tihes_and places. Mr. Barr also
noted to the hearing Commissioner his December 22nd Order stating
any evaluation was to be at, “reasonable»times and places” and as
to time‘it had been.over a month since his Order and was |
scheduled February 27d; 22 days before hearing (R. p. 215-2186).
After emailing Commissioner, would grant, Mr. Barr noting his
objectlon _adv1sed he would attend the evaluatlon to prevent
further delay. (R. pp 1481 1482)

'February 12, 2016 by regular mail Defendants-filed theire
first Pre Hearlng Brlef noting a deposition of Dr. Pritchard had
been set for March 3rd but also. submlttlng a report 1ssued by Dr
‘Prltchard on February,z,-2016 [the Notice of Dep051tlon of Dr.
Pritehard was not served on Mr,-Barr_untll 'February 17]; noticing
a Deposition of Dr. Nicholas Lind, Ph.D.; and including a report_"
fron Dr. Mark Wagner Ph.D. dated February 12, 2016.»(R. pp. 227-
238) . |

Saturday, February 13th Defendants by mail (recelved 2/16
flled a first Amended Pre- Hearlng Brief and added yet another
report from Dr. L. Randolph Waid, Ph.D. dated February 12, 2016.
(R. pp. 227-238).

Monday, February 15th, (federal hoiiday),_Defendants by mail
(received 2/165 added yet'another report from Dr. David H.
Eagerton, Ph.D; as an:exhibit. (R. pp. 239—244).

_ No request was made to leave the Record open fOrreither the
deposition of Dr. Wagner.Ph.D.dor'br. Waid Ph.D. or:Dr.'David

Eagerton, Ph.D.

18



On February 18Q2 Mr. Barr noting thatlFebruary 13th was a
Saturday and'Monday, the 15tk was a federal'holiday and that.none
of these reports were received until February 16th, filed his
objectlon to the subm1s51on of any of these records as being late

and 1nappropr1ately flled/served (R p 1483) In addition, he -
notified the Commission that he would be filing'a formal notice
of objection to the admission of any of this as eviderice at the
hearing and would be fi;ing a'Menorandnm.of‘hawpin Support

thereof which was filedZWith the Commission Oanebruary 19th, He

also objected to the Record being left open for the submission of'

any of this late filed documentary ev1dence. (R. pp. 1485- 1487)

A pre-hearing conference was held_on'February 24th at which
‘the Commissioner “continued” the hearing to allow for the
deposition of Dr. Pritchard; allowed for the admission of these
late filed reports; notified Mr. Barr that the Commissioner would
not suhpoena these doctors:to any hearing} and that if he wanted
to-exercise his right to cross-examination of any of th1s
documentary evidence that he would have.to;schedule, at hlS own
expense,dthe depositions of these doctors.

The hearlng was later reset w1thout agreement for Aprll 20
2016 in Columbla South Carolina. 'Note, after not;ce of the
reschednled hearing, counsel again'objected to .the late filed
documentary evidence and that Defendants could not bootstrap that
ev1dence into being tlmely filed because the Comm1ss1oner had

':-rescheduled-the hearing.
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Mr. Barr, because of a. confllct onlApril 20th and because
the matter was not being reset in HartSVille had to withdraw the
Form 50 by.letter dated April 19th. Mr. Barr also requested that -
a hearing be held on motions before a hearing, wnieh hearing was
not set and this entirevmatter was then transferred to the next
jurisdietional Commissioner.' | |

Although the Regulations do not require refi1ing where there
is ne enange in'the request'for hearing, another Form 50 per. the
direction of the Commission, was filed and a responsive Form 51
was filed. (R. p. 266}267).

Subsequently, tnis matter was reset before Commissioner
Campbell and APAs and Pre- Hearing Briefs were refiled all
objections to ev1dence were renewed and this matter was then
heard. At the August 315t hearing the Record was again left
bpen, this time for the deposition of Dr. R. Joseph Healy, MD;

The evidence submitted shows that Dr.lwnite, Mr. Barr’s
treating neurologist_gave Mr. Barr an out of'wOrk_statement.on
May 21st, 2015Jand stated at that time to the empioyerithat it
Qas his opinion Mr. Barrfs_migraine‘headaches; nemory problems
and fatigue were due to exposure to VQCs'(volatile organic |
compounds)’ in the paint at work which opinion he reaffirmed as
his opinion stated to a reasonable degree of medieal certainty on
September 10thF, 2015. (R. pp. 284-285). .He restated that ‘
opinion and that Mr. Barr was suffering from an-encephalopathic
condition that had resulted in severe permanent brain damage on

October 21st, 2015 and then after review of the
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neufopsychologlcal testing of Dr Lind on December'23?5, 2015,
stated those neuropsychologlcal tests conflrmed his opinion.
After review of the. MSDS sheets that repeated and prolonged over-
exposure to solvents was assoc1ated with permanent brain and
nervous system damage, he stated it was his opinion the
encephaiopathic condition was caused by exposure'to the VOCs and
that knowing the nature of Mr. Barr's jOb it was more probable
than not that his exposure to VOCs in the workplace came from a
dermal, or in other words skin exposure as much as it did from
inhalational exposure. (R. pp. 279-280). |

Dr. Nicholas Lind, Ph.D. submitted‘his renort that the
gneurepsychplogical testing confirmed'Mr,'Barr’s cognitive
complaints were consistentxwith‘brain damage secondary to
volatiie Ofganic compound ekposure.

Dr. R. Joseph Healy, Jr. who bedame Mr! Barr's'treating
neurologlst on or about ‘March 31st of 2016 stated the oplnlon
that Mr. Barr’s severe chronlc headaches and fatlgue were caused
by his.exposure to commercial paints and the VOCs in those paints
and that‘Mr. Barr required medical treatment including
medications and follow-up medical care fbf his problems stemming
from that work—related'exposure. However, Dr. Healy stated the
opinion that Mr. Barr was not at maximum medical improvement due
to hisvchronie‘headaches and fatigue and was in need of |
additional evaluation and treatment for those problems. He also
stated that as a neurologist, 'he had treated several other

patients with problems related to exposure to commercial paints
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and that agaln all of this was due to hlS exposure to VOCs in the
commercial paints in his job as a commercial palnter for the
Darlington County School District. Dr. White, Dr. Healy and Dr.
Lind all reaffirmed their opinions in their depositions.‘,(R. PP-
968, 1. 24-p. 969, 1.4; 1438, 11: 8-15; p. 1247, 11l. 7-18).

The only other, “medical” opinion evidence in thefRecord
came from Dr. Pritchard. Dr. Paul Pritchard, M.D. in his
February énd, 2016.report,confirmed as his'assessment:

1. That Mr. Barr was having'headaches and cognitive~
impairment which by history were consistent with'chronic daily
headaches :Based on his examination he stated'Mr.'Barr'did not
have flndlngs that would support a d1agnos1s of encephalopathy
.‘but then he spec1f1cally noted:

“I cannot speak authorltatlvely on the potential for
impairment from the various paint and other compounds
to which he reports on the job exposure ... as T
explained to Mr. Barr and his wife, I would recommend
that he be evaluated by an occupational medicine

physician who has training and experience in
toxicology.” (R. p. 697).

In his deposition, Dr. Paul Pritchard, the only other medical -
doctor to actually physicaliy examine Mr. Barr, confirmed that
based on his evaluation and his review of the medial records from
2010 through 2016 that Mr. Barr suffered from_severe headaches.
Question: “In your oplnlon does he have a .chronic headache

problem?” Answer: “He does” . (R. p. 82, 11. 17 19).
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He also reaffirmed his recommendation that Mr. Barr be seen
by an occupational medicine specialist with a specialty in
toxicology because he,

“thought they could shed more light on the tox1cologic
components than T could” .

He. also stated that he did not have enough 1nformation about Mr.
Barr s exposures and that he was, |
“not knowledgeable about how much he had when ‘and I'm -
not a tox1cologist I don’ t want to overstate my
qualifications ‘ o
(R. pp. 1176, 11. 19-22; 1168, 11. 21-p.1169, 1. 1). In
additlon, Dr. vPaul B Pritchard in his evaluation report based on
'his 1ndependent medical evaluation referred- to the fact that he
had; |
sreviewed the list of documents which Ms. Barr

furnished to me in advance of ‘the appointment today. "
(R. pp. 693-694).

Those medical and other records referred to‘in his report were
not provided to Mr. Barr:in advanceoof and only after the
evaluation; and inciuded'in additidn to medical records the
depositions of Mr. Kenneth Barr and Mr. Barry Bteigner and a
transcript of Mr. Barr’s school records; (R. pp. 694—695).
Commissioner Campbell issued his written findings on
November 17“2_2016. January 19th, 2017, Gerald Malloy filed for
reconsideration in part_because Commissioner Campbeil had not
addressed Mr. Barr's request for benefits based on his chronic
headaches being caused by‘or caused to hecome symptomatic by the

VOCs and under which he was requesting only temporary total
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disability, medicéi care and a finding he was not at maximum °

medical improvement. The first'prbposed Order was not filed

until August 17, 2017,-nine (9) months after his_directives.and

one year (< 2 weeks) after the hearing.

I. MR. BARR WAS DENIED DUE PROCESS BY THE ADMISSION OF
DOCUMENTARY EVIDENCE OVER OBJECTION DENYING HIM THE
RIGHT OF CROSS-EXAMINATION AND BY SHIFTING THE BURDEN

'OF EXPENSE TO THE INJURED WORKER TO EXERCISE THAT
CONSTITUTUIONAL RIGHT.

Prior to the hearing set for February 24, 2016; on February
© 16th, Mr. Barr received in the.mail'multiple Pre-Hearing Briefs
~(PHB) and Administfétive Procedures Act admissioﬁé (APA’S}
containing notice of the intent of Respondents to submit written -
documents at the hea?ing.as evidencevwhich:purpbrﬁéd to be
reports from:_2/12 PHB/APA, Dr. Paul Pritchard, MD and Dr. Mark
Wagner, Ph.D.;.2/13 PHB/APA, Dr. L. Randolph'wéid, Ph.D.; 2/15
APA, Dr. David Eagerton, Ph.D. The 2/12 ana'2/13 PHB’s_réqﬁested
Athe4ReCOrd‘beAléft open gng‘for‘the depositiohkdf Dr,lPaui
,Pritqhérd. On 2/18 in:Wfiting,and’with writténisuppértiﬁg
Meﬁorandum of Law on 2/i9,*Mr}-Barr objéctéd to the'submission-of
these documénts including»ébjections-of violations of due
vpfoceés. 'Mr.‘Barr very importantly ﬁhder U.S. aﬁd S.C. Supreme
Court and this Court’s_décisions requested the Commission issue
subpoenas under S.C. Code §42-3-150, for these alléged»experts
and adverse witnesses to appear'at the hearing so Mr. Barr could

exercise his due process right of cross-examination.
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At the time for»the hearing‘on Eebruefy 24”‘the Hearing
Commissioner, aftef,a pre-hearing'cOnfereneeLVinstead of holding
the hearing and adjounning the.heafing pursUantAto Regulation;
WCC.Reg; 67F613, to allow defendants depositions, to the - .
prejudice of Mr,‘Barr cancelled the hearing. Prior‘to and at the
time of the hearing, the hearingiCommissioner.refused to issue
Commission suprenas, overruled the Objeetions'advising that he
would admit:those‘feports and held that Mr. Berr could exercise
his right of crosseeﬁamination by scheduling and.payiné for
deposi;ions of the;Respdndentsf adverse and alleged experts. At
the August 3i3t, 2016 hearing,4ell the objections placed in
writing back in Febfuery and all objections were renewed and in
additien thefeto, other-objections were madeAto both the reportd
and deposition'of Dr;.Paul Pritcﬁard (R. p.‘1252). _ThedHearing
Commissioner(s‘decisioniwas based on the ebinions of Dr.
Eegerton,th.D.;bDr, Wagnef, Ph.D.; Dr. Waid,uPh.D,}’and;Dr,,e,‘
Pritchard, M.D. (R. pp. 13-60).

In an administfative;proceeding, due process”requifes the .

opportunity to confront and cross-examine adverse witnesses.

Goldberg v. Kelly, 397 US 254, 90 S.Ct. 1011 (1970). Where
important rights turn on questions of fact in an administrative
setting, one whose word would deprive a person of his or her

livelihood or property rights must be subject to cross-

examination. In Re: Vora, 354 S.C. 59OL 582 S.E.2d 413 (2003), -

Brown v. State Board of Education, 301 S.C. 326, 391 S.E.2d 866

(1990) . The mandatory right to cross-examination of adverse
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witnesses has specifically been affirmed by this Court in the

case of Smith v. S.C. Dept. of Mental Health, 394 S.E.2d 630, 329

S.C. 485, Rehearing denied, Cert. granted, affirmed, 335 S.C.
396, 517 S.E.2d 694 (1997) . |

'South'CarQlina Constitution, Articie I, §22 confirms that-in
administrative procedures the'censtitutional right to due process
of law applies and S.C. Code §1—23-330K3)_specifically provides
that in all administratime proceedings, the right to cross
examination is preserved and under sectiQn.(4) that documentary:
evidence may o ;__X be admitted, |

“where the hearing will be expedited and the interest
of the parties, “w1ll not be prejudlced substantially”,

by such'admission.. The U.S. Supreme Court~1n conformity w1th the_.
Federal Administrative Procedures'Aet in a Sdcial Secnrity |
hearing, held the rlght of cross-examination extends to medical
reports and such documentary ev1dence may not be admitted where
the claimant has specifically preserved hlS rlght to cross-

eiamination by requesting.that‘subpoenaslbe'issued to exercise’

that right at the hearing{_ Richardson v.iPerales,-402 U.S. 389,

91 S.Ct. 1420, (1971), (written medicai docths’ reports.based on
- personal examination Of claimant admitted where Social Security
claimant did not request administration issue subpoenas requiring
doctors to appear to eXercise‘right of eross—examination).

" Quoting JustiCe Douglas’-dissente(Jnstices Black and Brennan
concurring) only that cross—examination is required regardless of

a subpoena request in an administrative hearing:.
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“This case is miniscule in relation to the staggering
problems of the Nation. But when a grave injustice is
wrecked on an 1nd1v1dua1 by the presently powerful
federal bureaucracy, it is a matter of concern to
everyone, for these days the average man can say,
“there but for the grace of God go I

Review of the evidence-is of no value to us. The vice-
is in the proceéedure which allows it  in without testing
it by cross-examination. Those defending a claim look
to defense- minded - experts for their salvation. Those
who press for recognition of ‘a claim look to other .
experts. The problem of .the law is to give advantage
to neither but to let trial by ordeal of cross- -
examlnatlon dlStlll the truth " ’

In Green V. McElroy, 360 U.S. 474, 79"S;Ct.‘1400, (1959) wherein

the Supréme Court held that the governmént contractor could not
be depriVed of his position based on documentary evidence
submitted at a hearing wherein he was not allowed to exercise his
right of cross-examination, The Supreme Court quoted from 5.
Wigmore on Evidence (37d ed) s 136>:

“For two centuries past, the policy of the Anglo-

American system of Evidence has been to/regard the

necessity of testing by cross-examination as a vital

feature of the law. The belief that no safeguard for

testing the value of human statements is comparable

to that furnished by cross-examination, and the

conviction that no statement (unless by special

exception) should be used as testimony until it has

been probed and sublimated by that test, has found

increasing strength in lengthening experlence "

The Defendants sought and paid for this alleged expert
evidence to'deny Mr. Barr his entitlement to benefits under the
- Workers' Compensation Act. - They were the ones that sought'to
place these documents into evidence and it was their burden to -

pay for their submission. Mr. Barr sought to exercise his right

to cross-examine these documents and these opinions by requesting
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that the Comm1ss1on issue subpoenas for these adverse witnesses
to appear so he exercise that rlght.‘ That was not granted .The‘
RRespOndents~who‘wanted to submit this ev1dence, when obJectlon.
‘was made by Mr. Barr and he sought to croSs—exaﬁine this evidence
Wthh he noticed prlor to the hearlng could.haVe either brought
these witnesses to the hearlng or requested a continuance to |
~allow for their appearance under Reg. 67-613 (A—B)vor in the

| alternative, the Respondents who wanted thlS ev1dence ‘into the
Record under Reg. 67-613(C) could have moved for adjournment of
the hearing as this Court sanctioned as specifically affirmed in-

Morgan v. JPS Automotives, 321 S.C. 201, 467 S.E.2d 457 (ScC App.

19969,;cert. granted, cert. dlsmlssed as 1mprov1dently granted
326 S.C. 261, 486 S. E 2d 263

The Respondents did not seek any'of these in reference toh-
the documentary'evidence sought:to be admitted and it should have
been excluded. The Respondents wantedathese'documents into
evidence, Mr. Barr'sought’torpreserve his right.to cross-
examlnatlon and the ev1dence should have been elther excluded or
the . Respondents dlrected to submit it in such a fashlon as would
preserve Mr. Barr s right to cross- examlnatlon under due process
of.laW' .The Commission erred as a matter of law\by falllng to
issue Commission subpoenas or by excluding ‘this documentary
ev1dence; and by not complylng w1th its own Regulatlons by either
excluding the ev1dence or granting an adjournment for depositions
"and not by improperly simply continuing the hearing indefinitely

and shifting the burden of expense to the injured worker.
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On a final note, and in substantiatlon of thls argument the
Court will flnd that from the 1nception of the Act in 1936,
through 1999 the statutes case law and Regulatlons of. the
Commiss1on all provided for the subm1ss1on of all testlmony and

evidence with cross-examination at the hearing but w1th the right

to take a de bene esse deposition of a witness for submission at

. the hearing. [S.C. Code Ann.. 1962, and S.C. Code Ann. 1976, Re.

67-12, S.C. Code Ann. 1976 Reg. 67-612 (eff. 4/24/92)].  From
1992 through 1999, Reg. 67-612(F) provided as to submissions of
reports under the APA:

“F: The report may be admitted if:

1. The opposing party consents _

2. - The expert attends the hearing. The expert
may testify and shall be subject to cross-examination;

‘3. The de bene esse deposition is taken before

the hearing. (emp. added).

In 1999, the Regulatlon was changed 31mply to be 1nv
accordance‘with the Admlnlstratlve Procedures Act,; §1-23- 330
There was no new allowance created by Regulatlon for the
submiss1on of a report 1n derogatlon of that statutory mandate
which includes the right of crossfexaminatlon or for the
submission of prejudicial documentary evidence over objection.
See specifically'Reg. 67-612 (F) which still provides that the
parties'may consent to the submission of documents outside of
meeting the requirements of the remainder of the section
concerning documentary evidence. The requirements of due process

and our U.S. and S.C. Constitutions have never changed. The



decision of the Commission should be reversed due tQ'this error
of law and/or at a minimum reversed and remanded for a de novo
hearing.

II. THE COMMISSION ERRED AS A MATTER OF LAW BY AFIRMING THE
DECISION OF THE HEARING COMMISSIONER WHEREIN THE HEARING
COMMISSIONER FAILED TO MAKE DETAILED FINDINGS OF FACT AND
CONCLUSIONS OF LAW ON AN ESSENTIAL ISSUE PRESENTED TO HIM
FOR DECISION AS IS REQUIRED BY BOTH STATUTE AND CASE LAW.

Commissioner‘Campbell issued his'Notés'er Decision
including‘his findings ofifast based on é review of the évidence'
on Novemnsr 17, 2016. (R; pPp. 1490—1494). Subsequéntly bsfore_
an Order bn January 19%h, 2017{ MrQ'Barr asked fof |
vreconsideration sPécifically on.the nasis Commissioner CampbellA
had»not'addressedinor hadihé'madenfindingSJor“a decision on one
of the essential issues and bases upon which Mr. Bsrr was
requesting benefits;si.ef'he specifically reQuésted.benefits
based on the opinion of Dr._Healyfthat_Mf; Bsrf suffered from
chronic headachés caused by or_aggravatéd by his exposure to VOCs - -
in the commercial paints.used asva péintér for the District and
that'Mr. BarfIWas,noﬁ at maximum medical-impfovement (R. p. 1496,
#2). The esséntial issue ths request for tsmporarthotal |
disability benefits and the proVision of medical care until Mr.
Barr reached maximum medica1~imprsvement baSed on Mr. Barr’'s
“disabling” conditibn: chroniq headaches is nowhere addréssediin
Commissioner Campbell’s Notes for_Decision,

After this was brought to the Commissioner’s attention first

in January 2017 and again after the first proposed Order was
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submitted to the Commissioner in August 2017, which proposed

Order did not address this essential issue, the Defendants then
submitted a second proposed Order'withoutAany further findings by
~the Commissioner and in that_second proposed Order maded
additional findings of fact and conclusions of law on that
.essential issue. Again, those findings and-conclusionsfwere
.never.made‘hy CommissiOner campbell, There is”absolutely nothing
in the Record to 1nd1cate that these are the flndlngs of fact of .
Comm1s51oner Campbell in reference to that spec1f1c issue and
that specific request'for beneflts. These f;ndlngs of fact_ln N
the Order are simpiy'nothing more -and nothing less than findings'
of fact that were made by‘defense counselfaddressing these issues
after Mr. Barr asked for reconsideration because'they had not
been addressed by Commlss1oner Campbell

Under statutory law, SC Code §42 9 5. and under the prlor

ddecisions of the South Carolina Supreme Court and specifically in

. such decisions as Drake v._Raybestos-Manhattan, Inc., 241 SC 1lle,

127 SE2nd 288 (1962) the Commission is required to make detailed

findings of fact and conclusions of lawf It is the,

“duty of the Commission to make specific flndlngs of
fact upon which a Claimant’s ‘entitlement to
compensation may rest and upon which the amount of
compensation due to him may be calculated by one of
the statutory formulas” (emp added)

The flndlngs of fact and conclus1ons of law on the essentlal
factual issues before the Comm1ss1on for decision must be,

wsufficiently definite and detailed to enable the
appellate court to properly determine whether the
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- findings of fact are supported by evidence and whether
the law has been properly applied to those findings.’
(emp. added). Drake, supra, 127 S.E. 2d at 292.

Where the Commission itself, not defense counsel, does not make
.detailed findings of fact and conclusions of law on an essential
issue for decision by the_CommisSion,;it'iS‘reversible error and

the case must be remanded for a hearing on those issues. Hill v..~

Jones, 255 SC 219, 178 SE2d 142 (1970); Aristizabal v. I.J.

WoodsideADiVision of Danbkiver, Inc., 268 S.C.j366,1234-S.E.2d 21
(1977) . \ |

Commissioner Campbell s1mp1y did not make detailed findings
of fact and conclusions of law on an “essentlai issue” for
decision; i.e},ithe specific request for benefits baSed_on Mr.
Barr s .chronic headaches caused by VOCS for temporary total
disability benefits and medical care until he reached maximum
medlcallimprovement from his chronic disabling headaches and .
having not done so, the Defendants cannOt-beyallowed to simply"
£i1l in the blanks (R: pp. 1507; 1508 1510) . o
"III. THE COMMISSION ERRED AS A MATTER OF ‘LAW BY ADMITTING THE

EVALUATION REPORT AND THE DEPOSITION OF DR PAUL B.
PRITCHARD, III, M D. T

After a hearlng was notlced on December 22nd 2015 for
February 24?&22016, on January 19th, 2016, Mr. BarrireCeiVed a
letter, without any records setting an IME.eva1Uationiwith Dr.
Paul B. Pritchard for February 2nd, pnrsuant to S.C. Code §42-15-
80. Following the evaluation of February 2nd” on February 4ﬂ1>two_‘

(2) days after the evaluation as is set forth in the Record, Mr.
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Barr receivedfa_B"Cstack.of'medical records'that had'been
provided to Dr. Paul: B. éritohard on'ﬁecemher 8th, 2015.

In his Memorandum of Law.in support of his written
objections,on February 18th, this summary of facts about the
scheduling and first contact with Dr. Pritchardhon December 8th,
2015 being without notice:to,Mr. Barr, no notice to Mr. Barr of
any records being pfovided until JanuaryA19“‘and no recofds

until February 274 was noted and the report from'Dr;'Pritchard

‘was objected to and sought to be excluded based on the violation

of S.C. Code §42-15-95, (R. pp. 1483-1484). The submission of
fecords to Dr.'Pritchaid and the scheduling of his deposition
were. confirmed at hlS dep081tlon (R. p. 1167 11. 2-23)

S. C Code §42-15- 80 spec1f1cally glves Defendants the rlght
to.have an 1ndependent med1ca1 evaluatlon conducted by a
quallfled phys1c1an as de81gnated and pa1d for by the employer or
the Comm1ss1on -8.C. Code §42 15 95( 3 ) prov1des that a health

care prov1der who prov1des “examlnatlon” or-treatment for any -

1njury, disease or condltlon for which compensatlon is’ sought

under the prov131on of the title, may communlcate on various
items/issues such as med;cal_hlstory, dlagn031s -and causatlon

with the insurance carrier without the employee’s consent.

However, when a physician performs any, “evaluation”, that

statute mandates that the, “employee must be (B) (1):” notified

that the discussion or communication is going to take place and

/

this notification “must occur prior to the actual discussion or
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‘communication” or (B)(2) advised of the nature of the discussion

or communication, “prior to the discussion or communication” and

the employee must be'“proVided with a copy of the written

questions at the same time the questions are submitted to the

healthcare provider.” An employee must also be provided with the

response of the healthcare provider. The report of Dr. Pritchard
dated February 2, 2016 was not received by Mr. Barr until
February 16th when it was submitted as part of Defendant’s APA

Submissions. More importantly, the statute further mandates that

any discussion or communication, medical reports or opinions
obtalned

- %in accordance w1th thlS section w111 not constitute a.
breach of the physician’s duty of confidentiality but
any discussions,. communications, medical reports, or
opinions obtained in violation of this section must be
excluded from any proceedlng under the prov181ons of
this Title.”

'The Respondents cannot “unrlng the bell” and bootstrap compllance
by taking a dep051tlon after they had violated the statute

State—Record Co., Inc. v. State, 332 S.C. 346, 504 S.E.2d 592

(1998); In this case,-there is no guestion that the Respondents
without telling Mr. Barr communicated with Dr. Pritchard on
‘December 8th and actually wrote. him at his home address and sent
him~3” of records: for review in ant1c1patlon of the evaluatlon
Mr. Barr had no knowledge of Dr. Pritchard even being contacted
until January 19%% and then was not provided_anyvrecords until
“two (2) days after his examination. The statute specifically

mandates that where any evaluation is performed by any health
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care provider that the Claimant is to be given notification: 1)

that such evaluation is going to take place or 2) at the same

time as the communication and the substance of the communication
is given to the provider. There is no exception for a medical
evaluation under §42-15-80.

The Respondents having violated this section, the evidence
from Dr. Pritchard should have been excluded by the Commission.:
IV. THE COMMISSION ERRED BY AFFIRMiNGATHE DECISION OF THE
' 'ORIGINAL HEARING COMMISSIONER ASSIGNED TO HEAR THE CASE WHO-

ALLOWED THE RESPONDENTS TO SEND MR. BARR FOR AN EVALUATION

BY DR. PAUL B.. PRITCHARD -IN CHARLESTON, SOUTH CAROLINA IN
- VIOLATION OF S.C. CODE §42-15-80 AND HIS ORDER. \ o

In November of 2615, the DéfendantS'schéduled'an evaluation
with Dr. Mark Wagener,'Pp.D.‘to_which Mr. Barr objeotéd’as being
noﬁ with a, “mediCal"'doctor ahd also not'beihg at, “reasonable
times.énd places” to where he lived in Hartsville, South o
Caroliné. The Defendants filed a Motion'tojCompel attendance
which Qas initially'graﬁted (although there is no right under the
" statutory authority of the Commission to coﬁpel anything}.‘ Mr.4
Barr filed for Writs of.Mandamus'aﬁd-Prohibition in the Circdit
Court -which resoited in a temporaryArestraining:ordér restraining
the Defendants from sending him to any evaluation on'ﬁhe
preliminarylbasis that such evaiuation waéﬂin-Violation of the
Commission’s sﬁatutory aothority.“'Avtelephone_confereﬁce-was
thenvheld_witthommiééionéf Beck'after which Commissioﬁer_Béck_.'
grantod a Motion for.Reconsiderétionj deniéd_the Defendants thoiz
right to‘sehd.Mr. Barr aireCtly to a psychoiogist; but found'that-

the Defendants had the right to schedule an'ovaluation with a
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. licensed, “medical” doctor or Surgeon,'and Commissioner Beck put
in his Qrder,_that,‘“such eyaluation was to be at reasonable
times andvplaces” (R. pp. 10-11). N

Although the Order was 1ssued on December 22nd,‘the
'Defendants dld not schedule or notify Mr. Barr of any evaluation‘
until January 19ﬂ1and then notified him of an evaluation to be
performed by Dr._Pritchard'ln Charleston, South Carolina_on
February 2rd just twenty-two days (22) prioxr tolthe rescheduled
Hearing on February 24, 2016. "Mr. Barr.again'objected on the
basis that the evalnationiwas in violation of'SC Code §42-15-80
and specifically in violation of the provision of the Order that
lthe;evaluation must'be at “reasonable times and places;” which
has been interpreted by the Supreme Court to mean the county or

the area in which the Claimant lives unless there is a showing of

just cause. Young V. Singleton Lumber Co 236 S.C. 454, 114Y
S.E.2d 837 (1960). | | |

‘The Defendants agaln filed a Motion to Compel and that :
Motion to Compel set forth no reason or justiffcation as to why
there was not a licensed medical physician or surgeon within the.
Florence-Darlingtoanartsvilie area that could,perform the
independent medical evaluation'sought to be performed by the
Defendants. -Commissioner Beck by email then advised the parties
he would/order that the:evalnation take place-and Mr. Barr;bover
and noting his objection,  attended the e&aluation'with Dr.

Pritchard. (R. p. 1481-1482).
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The prbblém WithlaiIOWing'fh;s.ekamiﬁatiqﬂ was furthef
compounded by ﬁhe fact that Mr. Barr's redﬁested hearing for‘ 
benefits in February was then continued tovallow fhe Defendants
the opportuniﬁy to take‘the depdsition of Dr. Pfitchafd.
Although the evaluation was pe;formed on Feb‘ruary'zl1d and his .
report is dated Februarynzm%'the report was‘ﬁoﬁ given to Mr.
Bafr for review until February 16%h as part of.the Defendants’
| APA Submissiohé mailed:February 12th, Furthef, although-the.
defendants had known about the ﬁreating neurologist, Dr. White’s
opinion since May 21$§'2015; Defense counsel had been involved
since June 30th. 2015; and a Hearing had béeh set forrJanﬁary 7“{

which was continued once to February 24t", they did not schedule_

an evaluation until February 2™ and the Fébruary 24¢th hearing'was
continued. Because of the continuancé over objection in violation
of Rule'67—613 and iﬁ'spiteiof.Mrﬁ Bafr’s fight to speedy
bénéfits/‘no Hearingiwas held until August 2016. Subsequent
ﬁhéréto; Commissioner Campbell based his decision almost entireiyv
~on the opinions of Dr. Pritchard/Dr. Eagertbn. .

Mr. Bérr does not.queétion the right_of the Defendants to
_obtain an examinatiqn.under SC dee'§42515-80 as long/aé thét
“examination is in accordance with the provisioné of that Code
sectioﬁ and is requested in a timely manner. That Code.sectioh
specifically provides that the Claimant shall submitvhimself to,

“examination, at reasonable times and places, by a qualified

- physician or surgeon designated and paid for by the employer or
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the Commission” . The Supreme Court has specifically held that
generally reasonable times and plécésvmeans the county or the

area wherein the Claimant resides. In Singleton v. Young Lumber

Co., 236 sC 454,‘114 SE2d 837 (1960), where the Claimant lived in
Georgetéwn and the Defendants sought an examination by én
"orthopedic surgeon in Charleston, South Carolina'and where the
Commission found that there were qualified physicians or surgeons
in the Georgetown areé to perform the evaluation,.the Court held‘
the Commission should not order and fhe'Claimant was justified'ih_
not attendihg such examination.' In.this caSe.in addition to the
over eight-month delay in requesting an independent medical_

~ evaluation in reply:té:both'the-original Motion to Compeiiand the
subsequent Motibn tofCOmpel,.Mr; Bafr took the position that B
there Weré:qualified physicians and surgebns in'the Floreﬁcé?
barlington—HartSville.area that could perform the eﬁaluation
requested by the Defendants. The Defendants made no showing that
, there were no qua}ified phySiciané or Sufgébhs or even thét there
were no qualified physicians or surgeons in the specific
_specialty from which the Defendants wanted Mf.<Barr'to be
examined. Thus there was no just cause as is required by Rule 67-
613 for ﬁostpdnemenp much less cancellétion. The Commission erred
by ordering Mr. Barr to attend thé evaluation by Dr. Pritchard
and'then basing its decision on that evaluation especially where
there was no showing by the Defendants that thére wére.no

qualifiéd physicians or:surgeons to conduct the evaluation in the
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Florence-Darlington-Hartsville area or just cause for the delay
in requesting it or fer postponement of the Hearihg.

iThe Claimant has the burden of proof to prove his
entitlement to benefits ﬁnder the Act and the Defendants have a
very limited right, and Mr. Barr would reiterate a-very limited
ﬁright, to have an evaluation performed. That right is llmlted in
two_regards; 1) it is limited to ‘an examlnatlon by a quallfled
physician or surgeon _and 2) it must be atireasonable times and.
places which has been 1nterpreted to mean 1n ‘the area in wh1ch
the Clalmant lives unless there is a show1ng of just cause.
V. THE COMMISSION ERRED AS A MATTER OF LAW BY AFFIRMING THE

HEARING COMMISSIONER’S DECISION WHICH WAS IN PART BASED ON
.THE REPORT AND OPINION OF DR. EAGERTON, PH.D.

In addition'tO‘the_Other reasons,that_the'fepOrts and
documentary evidence submitted from Dr.‘bavid H. Eagerton, Ph;D.
»shouldhhave been excluded by the Hearing Cohmissioner, Dr. .
Eagerton’s report served, as the pivotal basis.for the
: Commissioner’s decision wherein he quotes under his Findings for‘
Decision No. 12: . |

~ “On 02/14/2016 Dr. David H. Eagerton of Presbyterian

- College .opined to a reasonable degree of scientific

and medical certainty that Claimant’s symptoms are not

- likely due to exposure to VOCs while he was employed
by the Darlington County School District.”

Dr. Eagerton, Ph. D 1s the only “alleged expert” that states an -
opinion from e1ther a 501ent1f1c or medlcal standpoint. ,The only

other evidence in the Record about there notebeing'a relationship-
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between the VOCs-and the employment is set out_in Findings for
Decision No. 14 that,Dr. Paul Pritchard could not,
“be sure to a reasonable degree of medical certainty
whether the headaches Claimant reports were.caused by
his alleged exposure to VOCs at the Darlington County
School- District.”: (R p 1493)
In his report, Dr. Eagerton. states hlS oplnlon is stated to a
reasonable degree of, “medlcal" and profess1onal certalnty. Dr.
'Eagerton.ls a Ph D. not a medlcal doctor and not in-the state of
:South Carolina. It is the unauthorlzed practlce of . medicine,
totally improper and beyond hlS ”alleged” credentials as an
‘ expert (assuming aS'true the hearsay inuthe'documentary evidence
concerning,his credentials)»for_Drf Eagerton not a medical doctor

to state a medical opinion. There is no substantial evidence in

the Record that he is qualified by background, experience or

training to express a medical_opinion., Wilson v. Rivers, 357
S.C. 447, 593 S.E. 2d 603 (2004) . Since'thefdecision of the
-hearing Comm1s51oner, is based upon the “medlcal" oplnlon of Dr.
Eagerton, the dec1s1on must be reversed or at a m1n1mum remanded
for review without 1t

VI. THE COMMISSION ERRED AS A MATTER OF LAW BY DENYING MR. BARR‘

BENEFITS BASED ON THE RELIABLE, PROBATIVE AND SUBSTANTIAL
EVIDENCE IN THE RECORD. D N

There is s1mply no substantlal evidence in the Record other
than that Mr. Barr’s-severe headaches were-either caused by or
were aggravated and caused to become symptomatlc by the h1s
exposure to the commercial paints which he used in the workplace.
Where there is no substantial evidence on~an/essential issue for
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decisidn bylthé CémﬁiSsion)rthé deci$i6n.of.whe£her or not the
Claimant -is entitled to'bénefits éonstiﬁﬁtéS'a matter of 1awffor”
deqision by the Courts. | |

It is axiomatic that the’Act shall be'libérally construed in
favor of benefits_tq_the-injured worker aﬁd éhy‘reasonable doubts
shall be resolved in his fa&or;' The Claimant need only prove his
~entitlement to benefits by the éimple burden of proof of‘proVing
by a pfeponderancé.of the evidencé his entitlement to those
benefits. As a matter of law the burden of prbof by a
,preponderance of the evidence simply means that if the scales of
justice tip eVer.éo.slightly in_favof of the Claimant, then the
Commiésion_must award benefits. Our Courts have held uﬁder that
burden Of‘prbof that if there_is any, “reasbnable inférence"Afroh
‘the evidence whether_that be direct dr.éircumstantial or |
 ,o£herwise, the»CommiSsibhvéhduld award behéfits.

,_Thére-isvé‘grbsszmisunaerstanding and confusion confusiﬁ§ 
ﬁhe_Claimant”s'bufden oprféof by a prepondefancé of thé eyidéﬁce
with the-substantiél evidence rule. To meet his bufden_to be
entitled to beﬁefits, the'Claimant must only ?rove or put_fdrth;-
evidence of:sufficient substance, “to affordia réasonable basis
for ...” an award of benefits under theAWorkers’.Compensation

Act. Hudson v. South Carolina State'Ports Authority,-399 SC 381,

732 SE2d 500 (2012). The Commission must apply that
preponderance of the evidence standard as to whether or not there
is a reasonable basis for making an award and once the Commission

has épplied that standard, the legal standard on appeal.
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completely flips and the revieWing:courts must apply_the
substantial evidence rule to see if thereiis any substantial

evidence in the Record to-support'the‘deciSion. " Lake. v. Reader

Construction Co., 332 SC 242, 498 SE2d 650 (SC App. 1998).. It is

beyond question that Mr. Barr'put forward.sufficient eVidence to
tip the scales ever so slightly in his favor and there being a
,reasenable basis fordan award, the_CommisSion did not as a matter
of law apply the’standardﬁwhiCh the Commission‘must apply and
award beneflts to Mr. Barr | ‘

While the burden of proof may be met by e1ther

circumstantlal_or;dlrect ev1dence, where.the circumstances lead,
“anﬂunprejudiced mind fo reaeonabiy infer fhe'injury was eaused

by the accident”, the Commission should ‘award benefits. Tiller -

V. Natienal Healtn Care.Center of Sumter,»334 SC‘333,_513 SE2d
1843 (1999); The_hearing'Commissioner in thisiease:simply took
his eye inadvertently off of Mr. Barrfs actua;mburden of proof
and that under the undisputed facts Mr. Barr ﬁet'nhat standard.
The following facts both circumstantial and direct are
uncontradieted in the Record. | - |

1. There is no evidence in_the'Record for at least 10
years prior to 2009 of any treatment ezer'fer chronic headaches
and no more than‘one or two.times that Mr. Barr was treated for a
headache even'as a symptom related to a common celd or a sinus
infection.

2. There is no evidence of any exposure to commercial

paints for a period of at 1east 10 years prlor to 2009 when Mr
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Barr went to work for the School District. Prior to 2009, he was

. using residential paints (latex) which under federal law do not

require MSDS/OSHA sheets as do commercial paints.
3. In 2010, one year after becoming a commercial painter
and being exposedvconsistently to the commercial paints requiring |

QSHA/MSDS sheets (acute exposure causes headaches),'Mr. Barr

V sought treatment'specifically,forfchrdnic»recurring headaches and

after August, 2010fwas‘Undéf-and‘has remained under treatment
ever since for severe headaches.

4{_ Thefe is no dispute and the Commission and this Court

'may and should take judicial notice of the uncontradicted fact

" pursuant to the MSDS‘sheetsj that the Commercial paints Mr. Barr

was using as a painter for the District (supervisor obtained7MDSD'

sheets)'caﬁse.on an acute basis and the symptoms from acute

expésu}e to these.paints‘ére as‘set out in’MSDS sheets:‘
“SIGNS AND SYMPTOMS OF OVER-EXPOSURE |

headache, dizziness, nausea, and loss of coordination
are indications of excessive exposure to vapors or

spray mist.” (R. pp. 324, 327, 329-330, 337, 341, 344-

345) . : : ' :

5. June\15, 2010, Dr. Chapman recbrded headaches, fatigue
and occasional indigestion. (R. p. 452); September 13th -

dizziness,_fatigue, balanceiiSSues and headaches; September 16th-

heédaché and fatigue. (R.,p. 449) . Dr. Skinner, September 23%¢ -
dizziness):headache, difficulty concentrating, some nausea.' (R.
p. 453).
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,1)’

6.  September, 2010 - to present, constant and continual.
exposure to commercial MDSD requiring paints and treatment for‘
diagnosis: severe chronic headaohes.

7. 2012 Dr. Marshall'White first visit'with Mr. Barr and
records hlstory commerc1al palnter and that same day removes : Mr
Barr from exposure to the VOCs and h1s employer removes him for a
period of six weeks (R. pp 354,.479—481)

8. March 28”2 2015 Dr Whlte expresses to Mr Barr and
Mr. Barr tells superv1sor, Mr. Stagner, his headaches were
speculated to belng related to his painting environment, (Ri p.
181). | | |

- 9. While Mr. Barr was unrepresented and at the request of
his employer, on May 21st, 2015, Dr. White issues the opinion'
that his headaohes, fatlgue and memory problems were being caused
by his exposure to VOCs from the commercial paints he was using
and took him out of work. (R. pp. 285, 354, 481).

.10. All_treating neurologists;_Dr. White, Dr;'Healy,and Dr.
Skinuer ooncur'Mr.'Barr suffers from severe;chronio headaches.

Dr. Pritohard agreed_that'Mr. Barr’s history‘iS'consistent with

'the dlagn051s of “chronic-daily headache” and recommended‘an o

evaluatlon by an, “oocupational'medicine physicianﬁe"Dr. Healy

and Dr. White_both»state the opinion that Mr. Barr’s headaches

werercaused by his expoSure to the VOCs in the commercial paints

‘at work. o e o k

11. Mr. Barr’s testimony is uncontested.
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- 12. There’is'notﬁonefmedical opinion contained in the

Record as to the cause of his chronic headache condition in 2015

and 2016 which developed in and after 2010 other than the

' opinions of Dr. White and Dr. Healy that his chronic headaches

that started in 2010»were.caused'or werelcaused to become
symptomatic by his exposureﬁto the'commercial'paints he used at

work. The Commission cannot ignore the unanimous opinion of the-

‘medical experts on the cause of the chronic headaches. Herndon

v. Morgan Mills, Inc.,-246 SC 201, 143 .SE2d 376 (1965).

This undisputed evidence is there was no exposure to VOCs or

commercial paints before 2009; one year after consistent exposure

in 2010 Mr. Barr reports with all of the listed symptoms of acute:

oVer—exposure and ever since 2010 he has been treated for chronic
headaches. Two doctors specifically opined those headaches stem

from hlS exposure to the commerc1a1 paints he was using as a

,painter_for the Dlstrict._Clearly, Mr. Barr met hlS burden of’

proof that there is a reasonabie inference both circumstantially;

and directly'from his expoSure to volatile.organic.compounds in

‘the commerc1al palnts he was u81ng as a. palnter for the DlStrlCt

More . 1mportantly under the substantlal ev1dence rule there 1Sanod

medlcal opinlon after Mr. Barr filed his request for benefits
that his chronic headaches were not caused by his exposure. Not
only is the Commission’s decision based on a Fmistaken view of
the_evidence;V therepwas; “in.reality no.evidence" that his

chronic headaches were not caused by his exposure to commercial
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paints in his job. Cranford v. Hutchinson Construction, 399 s.C.

65, 731 S.E.2d.303 (2012).

Mr. Barr'’'s request for temporary totai'weekly_benefits_and_
medical care for his’chronic headaches due to o&er—ekposure;
based on the reliable, probative and substantial ev1dence in the
Record, should have been awarded and hav1ng failed to-do so, this
Court as a matter of law should,review the evidence and award
benefits | | |

VII. THE FULL COMMISSION ERRED AS A MATTER OF LAW BY
ISSUING AN ORDER CONTRARY TO ITS DECISION.

As is reflected in the ReCord‘ the Fuli Commission simply'
voted to affirm the dec1s1on of the Hearing Commissioner (vote
sheets) . The Comm1s51on s own Regulations require that if. there
are. any amendments or changes to the Hearing Comm1s31oner s |
decision and 1f they do anything other than simply affirm that
de01s1onf the:CommlsSLOners are to set out those‘Findlngs of Fact
and Conclusions.of Law or amendments or corrections or additions
-to‘the.Hearing Commissioner;s decision on'the<Vote sheets. .S.Cs
Commission Reg. é7—709(E)(2)1 | |

“The Commissioners, together, shall agree on a

modification if any and record their findings of fact
and conclusions of law on a vote sheet.” (emp. added).

The'Commissionefs asked for a proposed Order to_that effect,
Defendants sent in an Ordervwhich was signed'containing.bothi
factual and legal arguments.and positions.outside of the
Comm1s31on s Decision Wthh was simply to affirm. The Commission

must make the dec1s10n and the law and -its Regulations require
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' that the Commission if they modify the Order must tell us in

writing what that consenéus>decision is. The full Commission
Order in this"bése that does not do that ié an error of léw
prejudicial to the suEstantial:rights of Mr. Barr. S.C. Code §1-
23-380. | o
CONCLUSION

" For all the foregoing'réasohs, the CoUrtﬂéhoﬁld‘reVerse the
Decision and Award bénefits pd_Mr;“Barr;f A£ é minimum, the Court
should rule as a'métpéflof law %nd exdludé‘the evidehce pfesehted‘
fme Dr. Prltchard Dr. Eagerton, -Drp Waid\énd'Dr.'Wagnef and - -
either as a matter of 1aw determlne that the substantlal evidence
in the Record establlshes an entltlement to beneflts or should
remand to the Commiséiqn for.réview'of the evidénce in the Record .
and a decision based on that évidence. A
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