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APPELLANT.’S STATEMENT OF ISSUES 6N APPEAL ’ :

The circgit court erred in granting Réspoﬁdent a new trial. There is no evidence in
the record to sﬁpport the couﬁ_’s conclusion the State made an offer to Respbﬁdent in exchaﬁge
for his t.estim(%ny‘. The co-defendant’s belief he éould ‘obtain a be&er ‘deal if he testified _is
insufficient To constitute evide'nce-:the State had_to turn over. |

2.
' T0jthé extebn_t‘the circuit cé;urt’s ruling can 'be .read‘to have granted' the hgw trial on
- tﬁe .reinaiﬁing grouﬁds 'r‘aiSéd in '{he rmoti_on‘ for a"nevs‘/ ;cri'al, the co.u_rt' faiied to make "jl)‘ro'vp.er.

findings of fact and none of the issues raised warranted anew trial. = .

RESPONDENT’S COUNTER-STATEMENT OF ISSUES ON APPEAL

1.
‘Wh_f::re‘the solicito_rs »admit,ted‘ that plea.offers éxtende'd to~.the.tes-tjfyiné »co-defendan__t‘
were nét di.sclosed to the défénse; ample evidence supports the ‘c~ourt’s graﬁt of anew 'tr_iali
. 2 .
Thjé Court nee‘d‘notv reé_'ch appellant’s se’<‘:ondb issue because it sﬁould afﬁr;n'on fhe, '
| ~ first issﬁe raised?_ : Altema'tivjely',‘ reépondent agrees with thAe. State -that- the order belo{{v 1s 'b
‘insufficient and the éase s‘houvléli be remanded for speéiﬁc factual ﬁndirigs".an.c.l ééﬂcluéioné oflaw -

only as to these issues.



STATEMENT OF THE CASE

.On August 12, 2014, Respbndent was tried befo_re’-t_he Honorable Eugene C. Griffith ‘.

“and a Greenwodd County jury for kidnapping, armed »robbery, cdnspiracy to commit armed |
“ robbery and kidnapping, and éonspiracy to commﬂi.t._grand larceny.. R. 20, 1. 8 - 13.A Aaron |
Taylor and Elizabeth White r_épresénted the State. R. 14. Jane Merrill repfesented R_eépondent-

‘ Coréy Brown. R. 14. Respondcr_it’s'co-defendant who was tried in absentia, Chfistopﬁer |

J(.)hnson," was repfesented by Billy Nicholson. R. 14. -The juryxconv‘icted Respondent of:
cOnspiracy to commit grand la?cény, Aarmed robbery, and kidnapping.. and acquitted Respondént
.‘of qonspiracy to commit armed ;obbery aﬁd kidnabping. R 472, 11. 13 - 23.. Judée Griffith

i sentenced Respdhdent to a total of twenty-five years’ impfisonrﬁent. R. 488, 11. 1 — 4. A'fte‘r'

} heaﬁng_Respohdent’é rﬁotion'fo’r a new ‘trial-.oﬁ O'cl:tober 6, 2014, Judge Griffith granted.'

) _ | Re_sﬁohdeﬁt a he;_w friél ina Wﬁaen order filed ‘Jur'le. 1, 201_8'. R. 526. ’Fhe State appealed td this

a.

‘Court. :



- STANDARD OF REVIEW

* Respondent agrees with the State that the case is reviewed for an 'a'buSe. of discretion and

- that factual ﬁndixigs aré binding unless clearly erroneous. '



ARGUMENT

1.

Where the solicitors admitted that plea offers extended to thetestifying co-defendant

- were not disclosed to the defense, ample evidence supports the court’s grant of a hew trial.

The solicitor began his direct-examination of his star witness, Shadarron Evans, by

: stating, “All right.‘ And let’s just, we’re gOlng to be real open with the jury,"s‘o.let’s just. get it, . o

‘ :get out there You re ina Jumpsult and cuffs?” R 203 1. 10 - 12 When the sohc1tor next o

R ) asked Evans the charges that had him in ]all Evans responded Armed robbery and

' 'kldnapplng ” R. 203 1. 14 — 15 The sohc1tor conﬁrmed he was a co- defendant of respondent '

| 'R 203 11. 16 —18. The sohcrtor then asked Evans whether he had promrsed h1m anythlng to

L testrfy to. whrch Evans responded he was there to tell the truth R.: 203 1 19 204, 1. 6. The '

f‘(_:fsohc1tor then began h1s ehc1tatlon of Evans prlor conv1ct1ons by saylng, “Well let’s. talk also,

R agam we’re being open w1th everybody ” R 204 ll 7 - 10

Evans testlﬁed that he had known Respondent for a long time and that Respondent took _ |

A -‘part 1n a group who. sought to steal cars in Greenwood that resulted in the kldnapprng and armed,

robbery of Latavious Spearman one of the cars’ owners. R 205 1. 10~ 206 1. 21 R 216 1 11
' ”,— 228 17. Evans minimized hrs 1nvolvement in the cr1me c1a1m1ng that he- d1d not know that -

Spearman had been forced 1nto the car at gunpomt unt11 receiving a call from hrs co- defendant

‘R. 216 1 11 - 228, l 7. Spearman testlﬁed that after gettlng home from work he saw'a red dot -

- from a laser 31ght on.his chest and was confronted by a gunman R. 117 1. 16 - 118 1 18.
Another man appeared and they robbed Spearman R 119 l.2- 120 L 7 The men then forced
Spearman into his own car - and made him dr1ve it away,‘ fol-lowmg the car contarmng Evans. R.

B 1"20,.1. 8 - 121;-,41. 11. The cars stopped and Evans, who Spearman identified for the jury, got in.



R. 124, 1 20 - 125, l 16. Spearman was able to escape 1nto a gas statlon after fighting the
gunmen and the police were called R 128,1. 15— 138 l 21 |
Respondent began Cross- exam1nat10n of Evans by askmg, ‘if you vvere' .convicted:of the
charges that you ve got right now, you mrght be: looklng ata lot of time in. prlson is that right?”
5 R. 249 1. 9-— 12 Evans agreed R 249 l 12 Respondent then confirmed that Evans gave law .
'enforcement different statements and had asked the pohce for a deal R 249, 1. 13 250 1. 17.

o "The pol1ce told Evans that 1f he told the truth he m1ght face a charge less than kidnapping or . |

. armed robbery R. 250; 11 14-17

Ten days after the trial, Evans d1d receive a much less severe charge R 536 542 L 20 S

Respondent s tr1a1 Judge Judge Gr1fﬁth heard Evans plea in Abbev1lle not Greenwood and

p"i_‘Evans warved venue R 542 ll 3 — 12 Evans warved 1nd1ctment .on a charge of false S

A' \"ilmprlsonment R 541 ll 12 24 He pled gullty to consplracy to commrt grand larceny and. s

false 1mpnsonment R 537 ll 5 - 13 Judge anﬁth sentenced Evans to four yearsT

T months probatron R 549 l 550 28 1 11

. «1mprrsonment for conspiracy and a consecutwe e1ght years 1mpr1sonment suspended to 48’ ) T

Respondent recelved twenty—ﬁve years 1mpr1sonrnent for k1dnapp1ng and armed robbery

- o 4" R. 487 1 25 - 488 l 4 Judge Grifﬁth granted Respondent ten days to make post-trlal motlons o

' R. 176 11 9 - 14. Respondent ﬁled a motion asking for a new tr1al on multlple grounds :
1nclud1ng the fact that.after the tr1al he learned that the State extended plea offers to Evans that 3
 were not disclosed. R.'512 - 513, 521. Respondent stated in h1s mot1on that his counsel . .
reviewed calls Evans made fro_rn prison discussing the offers.. R 512513, 521. |

| Judge .Grifﬁthheld a hearing on the motion and‘the ’sOlicitor stipulated that.plea offers

o ~were not disclosed to the defense. R. 492, 1..13 — 494, 1 17. _The solicitor stated that what he



asked Evans on the ‘stand was whether he had an offer to testify, which the solicitor said was ltrue
| because no offer ‘existed at the time of the testimony. R. 492, L. 13 — 494, 1. 17. However, the
solicitor 'agreed that the defense was not made aware that Evans was originally.offered 18 years,
which was eountered tyith 10, which the State countered at 13, which' the. solicitor said had
’ :“nothing to do with testrrnony, just he waser.’Evans was gonna plead guilty.” R. 492,1. 13 -
e , S , ]
Evais dechned the thirteen-year offer, but then sard he had not been completely truthful -
and that he wanted to testrfy R 493 1. 14 - 25. The solicitor told Evans and Evans’ attorney
“that there was no offer if he testifies.” R. 493, 11. 16 - 24. Judge Grlfﬁth correctly selzed' on |

Evans’ dlsclosure of hlS prev1ous lack of candor after dechmng the th1rteen -year offer. R. 503,1.

9-504,1.8. Judge Grrfﬁth stated “I mean for her to know he turned down th1rteen and decrded ‘

'_ to start speaklng to you to me is a fact that would be 1mportant Because I didn’ t——-and this i is the Lo

first I'm hear1ng.of 1t t.od_ay'and so I'm kind of like wow "R 504 11 4 — 8. The solicitor’s
- statements at the'hearing were then confusing as he said Respondent S, counsel did not know “the' !
whole tirneline of rt but also claimed’ he explalned to defense counsel that Evans would be
testifying agarnst Respondent R 503,1. 18 - 506 1. 16. |

After taklng the matter under adv1sement Judge Grlfﬁth 1ssued a written order ﬁndrng, -
] “The'State did not drsclose to Mr. Brown, o the tribunal, its offer to Evans or the discussions the V
- “solicitor had w1th Evans and his attorney ‘R. 527. The order granted Respondent a new trial :
based on the ﬁndlngs in the order and the evidence and arguments presented in the motron for a
new trial and subsequent hearmg ” R. 527 528. |

These factual findings are entitled to deference fron'1 this Court"*and show that _Judge _

Griffith acted within his discretion in granting Respondent a new trial. “The suppression by the



[state] of evidence favorable to an accused upon requestvi_olates due process where the evidence

is material either to guilt or punishment.” Brady v. Maryland, 373 U.S. 83, 87 (1963). An

i

individual asserting a Brady violation must demonstrate that the evidence: (1) was favorable to

N the accused' 2) ‘was in the po'ssesston of or known by the prosecution' (3) was suppressed by the '

' state and (4) was materlal to the accused's gullt or 1nnocence or. was lmpeachlng Kyles V.

' -Whltley 514 U. S 419 432-42 (1995) State V Moses 390 S C. 502 702 S. E 2d 395 (Ct App.

K 2010) Rlddle A Ozmlnt. 369 S C. 39 44 631 S. E 2d 70 73 (2006)

Brady evrdence 1ncludes both exculpatory and 1mpeachment ev1dence Unlted States V..

. B

Bagley, 473 U S. 667 676 (1985) yle S, 514 U S at 436 40. When assessmg “whether to -
- ,:overturn a case because of the state 'S fallure to drsclose eV1dence “[t]he questlon is not whether o
: 'petrtroner would more 11ke1y have been acqultted had this ev1dence been dlsclosed but whether '

“wrthout th1s 1mpeachment ev1dence he recelved a farr trlal resultlng in’ a verdrct worthy ofr o

e -conﬁdence 2 Rlddle 369 s.C. at 45, 631 s E.2d at 73 (quotlng Kyle 5 514 U.S. at 434))

The State must dlsclose promrses made to wrtnesses Gr,qho V. Unlted States 405 U S '

: '-‘150 (1972) Napue V Ilhn01s 360 U S 264 (1959) Thrs drsclosure 1ncludes ev1dence show1ng -

more than a mere ‘hope or expectatlon of a lenlent sentence ' ‘.” Tass1n V. Caln 517 E. 3df o

| 770 778 79 (5th C1r 2008) In Tass1n a w1tness testlﬁed that she mlght receive a 99 year -

_sentence even though she expected much less Id Of 1mportance to the Tassm court in

reversmg was the prosecutor ] capltahzatlon on the w1tness S false testlmony in h1s closmg

- argument: vI_c_i_. '
Here, Evans gave the .irnpress'ion that no deals existed and why that may have been

_ technicall.y-r true -at that exact moment; the defensewas unable to- show the jury about the

. substantial ‘negotiations between the State and Evans. The solicitor told the - jury in closing -



argument that Evans had changed hlS story, but “eventually, he told the truth.” R. 411,11. 6 - 12.
He further sald of Evans “He came up here and both h1m and Mr. Nrcholson for lack of a better '
term, stuck their head in the noose.” R. 41 LI 12-14.- A four-year sentence is a far,cry from a
“noose.” | | |

_The ‘information about the plea negotiations ‘was in' the State’s possession and not
disclosed to the defenSe, satisfying two of the four prongs. The information was impeaching,
material, ‘and favorable to Respondent Evans’ testimony, especially after the solicitor promised

to “be real open w1th the ]ury, gave the clear i 1mpressron that nothmg had been offered to Evans

- and he was tellmg the truth solely to unburden his conscience. Had the defense known that the

State had offered.EVanS/ concrete reductions from the time ~he was potentially facing, it would
| have undermined the appearance that no deals of any kind were on the table.
" Further, had the defense known the timing of Evans’ supposed truthful version—after '

rejecting a thlrteen-year offer——-the defense could have argued that Evans reasonably expected

much less time than thirteen years. See Boone v. Paderick 541 F.2d 447, 451 (4th Cir. 1976)
- (“Einally, vve__note that rather than- weakemng -the 51gn1ﬁcance for cred1b111ty purposes of an
agreement of favorable treatment, tentativeness may ine_rease its relevancy.”) Respondent could
have argued that because Evans had previously served time for robbery and 'kne_w _ho“} to
bargain, he knew that he could do better than the thirteen- years he rejeeted. This argument
would have been true because, as the trialjudge found from the tapes, Evans expected a more
favorable plea offer to nonviolent offenses. And, as found by the trial judg@ Evans was right
‘. and reeeived a deal forfalse imprisonment to vvhich we waived presentment and pled guilty in a
| different cou'ntyﬁu | L

; Appellant requested deals made with any witnesses in her discovery motion. R. 495, 11



10— 17. R. 530. In a case cited at the hearing by Respondent, the United States Supreme Court

held, “We agree that the prosecutor’s failure to respond fully to a Brady request may impair the

.adversary process in this manner.” United States v. Bagley, 473 U.S. 667, 682-83 (1985). The
Court addressed tﬁe materiality of the failure to respond as making it “more feésonable for the
_defense to assume from the nondis;:losure that the evidence does not exist, and\to make pretrial'
and trial decision on the basis of thié assumption.” & Here, th¢ adverse trial decision .Wa-s the
‘inability to cro;s-éxamine Evans about his plea negotiations and his expectatio'ns.. Substantial '

._evidence supports Judge Griffith’s ‘ruling and this Court should affirm.



2.

" This Court need not r_each appellant’s second,issue because it should affirm on the first

issue raised. Alternatively, respondent agrees with the State that the order below‘ is insufficient

. -and the case should be remanded for speciﬁc factual findings and cdnclusions of law only as to

- these issues. _ ST | - = R | |
- Asshown above Judge (lrrifﬁth"‘s ruling was‘ correct and'supported by the evidence. This -
"Court\ .should aff;rrn based on thrs ruhng regardmg the nondrsclosure of plea negotratrons '
- V_Afﬁrmmg. on this basis, the Court would not need to reach Appellant S second issue on appeal “
z o .

| ‘ (However, should thrs' Court determrne it should'reverse *on- that ground, Respondent '
‘ agrees 'uvith.-the ‘Stat'e jt‘hat' thls case should be remanded‘ for clarification of thelo'uzer cour_t’s order’

and,specivfrc-"’ﬁndlin.gs‘.' The'order can be read’:as‘"granting.a»new trial based on several issues C
" . -. brleﬂy l1sted in the order s penultlmate paragraph R 528 However as the State pomts out the o

. ‘-trral Judge did not make spec1ﬁc ﬁndmgs or conclus1ons on these pomts Respondent agrees that .

the case rshould. be remande’d, but’ onlv if 1t becomes necessarv to reach these iss’u‘es._"; )

‘Afﬁrmmg the lower court s correct ruhng concernlng the nondlsclosure of the plea negotlatrons:',f_ A -

) would make such a remand unnecessary

2
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CONCLUSION .

- For the foregoing reasons, the judgment. of the lower court should be affirmed.

David Alexander

. This 9th day of March, 2020.
- ' Appellate Defender

~ ATTORNEY FOR RESPONDENT
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Sensitive Information in Appellate Court Filings.”
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