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~ do it, but if he did, then it was self-defense.

And those two things afe certainly not consistent.
Because yoﬁ can't defend yourself and ki1l somebody in
self-defense if you didn’t ki1l them. I'm not quite sure
how that's supposed to pan out, but it simply doesn't. Sco
in the self-defense context, the defendant did ki1l him.
And(We had the evidence on the stand.

Finally, the Who1e concebt of self-defense. Now,
self-defense is importantQ It's a huge concept. What
self-defense says is that you can intentionally kill
somebody and We‘11 say it's okay. If you act in Tawful

self-defense, it's telling somebody: Killing someone,

‘taking their 1ife intentionally, is allowed.

You don't get to kill people and get éway with it

except in wars, in self-defense, and in situations where

nobody catches you. In this case, there's no war, there's
no self-defense, and the defendant got caught.

Now, I'm going to explain the legality of this,
that‘the“iaw does not make it easy‘fOr you to get
seff-defénse.' There's three requirements.

| And gett1ng -- earn1ng self- defense or being
ent1t1ed to defend yourse1f the law says these three
th1ngs, and it's k1nd of 1ike jumping over a hurdle where

you have fo jump over each one. If you knock down one

| hurdie, ydd don't get it, youAdoﬁ‘t get self-defense. Or
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it's like getting your driver's Ticense. You need to be a

certain age,.you need to pass a written test, and you have
~to pass a seeing test. And if you fail any of those tests,

\‘then you don t get your driver's license.

So ]ust 1ike a driver's license, if the defendant
dqésnftxachieve all three tests, if it's not prnven;'if
we've prnven beyond a reasonable doubt that he doesn't pass
those tests, then he doesn't get seﬁf—defense.

And those‘three tests are the burden. He must be
w1thout fau1t in bringing on the difficulty; second, he
must have an actua\ and a reasonab]e belief that he was in
danger of death or serious bodily injury; and, third, that
the defendant had no other nay‘to avoid the danger and
then he can then use force until the threat is ended. And,

ga1n when the threat ends, you don t get to defend

.ﬁyourse]f anymore I m.going to go through these quickly,

vbut they are 1mportant

F1rst the defendant must be without fault. in

br1ng1ng on the d1ff1cu1ty Now, I think we certa1n1y have

ev1dence 1n th1s case that beyond any reasonab]e doubt the

'defendant had someth1ng to do w1th the situation. He was

over there.ear11er. He'd had contact with the V1Ct1m‘
within his own front yard.
And how is 1t if he S SO scared of this Kenneth

aggressor, how is it that the defendant and the victim both
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nd up at the same place 1et a1one twice in the same

n1ght9 That 'S not fear and that s certa1n1y not -- and

'waga1n that' S not to say that there was fault on the part

of the defendant for that but-1t certa1n1y goes towards

‘Vthe 1dea that there wasn t any k1nd of be1ng scared of

Kefnneth Boston 1n th1s case

Now,‘most 1mportant1y, and th1s k1nd of relates to
be1ng over at h1s house twice was the defendant reasonably

afraid of death or serious bod11y 1n3ury from

:';Kenneth Boston? That s ]USt absurd There is no way this
‘defendant with his s1ze h1s bu11d was afraid of
'Kenneth Boston It s a b1g man versus a very small man.

']:He had no reason to be afra1d of h1m

What wou1d he be afraid of? That he was on drugs?

o Accord1ng to Jaz he was- runn1ng around tota11y harmless

“'_batt1ng at him Look at the extent of the 1njur1es fwas
- he so afraid that he had to beat h1m to death? Of course
'hnot.; He was over at h1s.house ear1ier Why would he go

1 4over to his house 1f he were afraid of h1m9 He wasn't:

- afraid of h1m

What he to]d h1s brother, h1s trusted brother ‘he

never to1d him that he was afra1d He told h1m that the
'guy tr1ed to p1ay h1m 80 he k1cked h1s ass Not scared.

ﬁ‘Not afraid

Look at the defendant E 1njur1es  Mhat did

o m.-
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Kenneth Boston do to that face that justifies the responsé?
That's not an act of intended self-defense.
That's not a beating that comes out of being afraid of
someone. You can tell by these injurieé that he wasn't
afraid of him. It was something moré than that.
And, finally, the focus,.if it was something more

and he was afraid of death or serious bodily injury that he

thought the victim was going to do, he bertain1y would not

have just pummeled him in the face repeatedly. He did not
have to go to that extent. And he certainly couldn't have
been afréid of Kenneth Bostoﬁ, given the evidencé in this
case.

Finally, self-defense ends when the danger ends.
When there’s no other way to avoid the danger, you can
defend yourself,

And Jaz said'thié the best. HQ could have wa]ked
away. He did walk away earlier. There were seQerél times
he could have walked away. | |

L Aﬁd if you don't walk away, ifAyou decide to
fight, which he wasn't entitled to do, you can defendn
yourself until the danger ends. And that's not what
happened in this case either.

~ These jnjufies are not'injurieé that ended when
the danger endéd. This 1s a beatihg. \

This case is about somebody who got mad, who got
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upset, who got humiliated, for whatever reason, got upset,
got played, and he had some consequences'for

Kenneth Boéton. And that's what you see in this picture,
and the extent of the injuries and the focus shows that
this beating was not something that was done in response to
a danger.

i want to talk for a second about the defendant
and his stafements; and these are important because the
defendant is saying several thingé. ‘Firstf jumped by five
people; second, and this happened in the emergency room, he
éays that -- he's sitting there and talking about a girl;
finally, to his brother, hé kicked some guy's ass on Huger
Street, a guy played him; and now his defense attorney is
saying that he didn't even do it,.

<

MR. BUTLER: Judge, I have to object again. Can

THE COURT: Yes, sir.
(There was én off-the-record bench conferénce in

the presence of the jury but out of the hearing of the

(Saidvbench conference beiﬁg concluded, the
foi1owing proceedings were héd:)

MR. WILLIAMS: And,>f1na11y; his attorney argues
that it was something that éoﬁehody else did or if it did

happeh it was in self-defense. Now, why is it impoftant?
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Why are these different statements something we need to pay

attention to? Well, they indicate sometﬁing Just 1ike

the other w1tnesses 1n this case said they had a reason for
why they were saying a d1fferent name, maybe child support
warrants out, I be11eve the other cousin said it was
because he wasAconcernéd ébout getting involved, but he
wahted to do right by his cousin, we11,‘this defendant said
these’different things because he's trying to hide
something. |

He said he was jumped by five people, but he's

trying to hide the fact that he just killed somebody. He

told his brother the truth because he trusted him. But the
1nconsistent statements are not there because people just

make up 11es a11 the t1me if you Tive on Huger Street The

truth is he made up a story to concea1 what he d1d

When you th1nk of se1f—defense in this case, think
about what the defendant-did-and what he said and whether
that's consistent. What did he ééy and to who? Did he
tell the truth to h1s brother who he trusts or to the
hosp1ta] personne1 whorhe doesn't know? He told his
brother the truth

Again, 1 Just talked about this, why wou1d he make
those things up? The same reason other peop1e do. People
talking to the p011ce are a lot d1fferent than peop]e
talking to h1s own family and finally to his brother. What
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woqu he have to fear from his brother? Noth1ng And
4that s who he ton the truth to | |

And f1na11y, why would he say those things if it
was just self defense9 SeTf defense is a cTa1m of
r1ghteousness You say,'”You know what? I had to defend
myself I wish I d1dn t have to but I was put in a
s1tuat1on where I had no other cho1ce and - I had to do
that.® o |

This defendant didn't do that. He said he got
Jumped by five guys. wh1ch is why it was his hand was Sso
beat up at the hcsp1ta1 and why somebody bit h1m on his
r1ght knuck1e 7

The case is about ev1dence If you Took at th1s

case, the ev1dence on]y supports one thwng No 1n3ur1es to

fthe defendant except to his hand That s not about‘gett1ng

~jumped. That s about teach1ng somebody a Tesson

The extent of the v1ct1m s 1n]ur1es we focused

:‘That shows essent1a11y that he was teach1ng a Tesson to
,AKenneth Boston that he was at the home of the'-- that the

| victim was,alone He d1dn t br1ng his fr1ends outs1de to

go jump peopTe That s not cons1stent w1th what the

\defendant s attorney is argu1ng happened the story of the
'.defendant to conceal what ‘was his gu11t and f1naT]y. when

‘.confronted with the ev1dence h1d1ng 1t

what happened 1n this case is not compTicated
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It's unfortunate. Kenneth Boston was murdered in a brutal

and a violent way.

But you heard from Jaz essent1a11y what did

~ happen. The defendant was over at the victim's house. He

knew him. They had some assoc1at10n. Later on that night,

over on Huger street, there s some k1nd of playing around

~and Kenneth was boxing him, pok1ng at his head, making fun

of him because he went into thevetore and bought a cigar

for Jaz.
And Jaz sa1d that you know nobody makes fun of
her, but I suspect Kenneth probably was giving the

defendant a hard time, giving the defendant -- over what‘

had{)ustAhappened. And as they go down Huger Street he

continued to do that same thtng, gives him a hard time.
H .- b . Q . ‘v

At one po1nt the defendant 15 aetua11y'ur1nating,

and Kenneth ‘goes up behind him and pushes him, and he gets

ur1ne on h1m And he turned around and at that point he's

had enough tired of the defendant -- the v1ct1m trying to
play him, and at‘that point he,beats h1m.

Now, he hits him. We don't know 1f 1t happened
r1ght there where Jaz saw them or a 11ttle b1t further
down, but we know that the v1ct1m struggTed /

As Kenneth was be1ng beaten the defendant s‘1eft
hand hits him in the face. Hjs hands and his teeth leave a

mark on the defendant.
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And as- the defendant is beat1ng Kenneth, his hand
. / STAN

is com1ng back and that b1ood is com1ng off his hand that -

was on Kenneth s mouth and go1ng on that pole. That's

il

where that b1ood spatter comes from
| And Kenneth 1s strugg11ng He 1oses"a shoe. He

1oses another shoe In that 11tt1e area, as the defendant -

qs beat1ng him, he s strugg]1ng

The defendant is h1tt1ng h1m qu1ck1y, heartily, in

a hard way, and often hwtt1ng h1m in such an aggress1ve

- way that he actua11y hits h1mse1f in the r1ght arm. That's

'where you see that swe11ing the defendant complauned of .

He actual1y h1ts Kenneth 1n the neck That s
where you see the bru1se on the neck And he h1ts him in

L

the S1de of the head so hard that 1t moves his brain 1ns1de
of h1s skul] and causes bru1s1ng o
| When the defendant 1s done hwtting h1m he . 1eaves

h1m there, and he Ieaves him there to die Kenneth 1ays

'vout there unt11 h1s famwiy f1nds h1m but what d1d the

defendant do? He goes home perhaps cleans up
And I want to go back one second | Just because a
person 1s not covered in b]ood doesn t mean that he didn t

cause those 1n3ur1es A11 the ev1dence is that he had him

- in a head]ock and was h1tt1ng h1m 1n the face And as he

i

;:did that the blood spatter 1s certa1n1y gett1ng on: h1s

h shorts but there doesn t have to be b1ood tota11y a11 over.




510

. 498

from these 1njuriés to have a defendant go in a courtroom
or that couldn't be the case., But there's definitely been

ev1dence that the defendant had the v1ct1m in a headlock

“and was pounding him: the injury to the hand, the spatter

on the pants, the blood on the pole.

The defendant goes to the hospwta1 because his

hand is hurting. Does he know that the victim is going to

be brought there? How would the defendant know that the

victimuendslup.at:the same hospital he does? That waé a

. mistake‘he made because he didn't know.

And when he gets to thg hospital, he goes there
and he. tells the nurse that he got jumped by four or fivé
peop}e; fiye guys, they jumped him. _That‘s how he
exp1a1nedﬁﬁhat 1njury'to his hand, but what he doesn’t

realize is the police are soon going to be there.

-

N

The victim shows up. The police are there. And
the next thing you know, Detective Goldstein is asking him,
"What did.yoﬁ do to your hand?” Well, he's aTready said he
got Jumped by five. -guys, ‘and he say§ again, "I got Jumped
by five guys."

In itself, you know, it's not a very good story,
Because if he got jumppd by five guys, you'd think he'd
have §omé’1njuries. But this defendant figures he'll say
he got jumped by five guys and nobody is going to’e*pect
that.
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Well, Detective Goldstein sees the blood on his
pants, and he tells the defendant, "I'm going to get that
blood and compare it to the victim."

When the defendant hears that, what did he do? He

tried to hide that evidence. ‘Well, he doesn’t succeed in

that. He tries to change pants with his brother, and it
failed, and he starts fighting with the police.
It's quite simple in this case what happened.

There’s a story here about the defense attorney

saying_that'he couldn't have done it, somebody else might

have ddde it. That's absurd. That is pure specu]ation.
~° And the speculation is, again, how the defendant
had an 1njury on his hand that would have been bust1ng in..

the 1ips of this victim, and the victim would have hung

~around 1n'the backyard and waited for somebody.eTse to come.

a1ong7 That makes absolutely no sense whatsoever. And :

_what it shows is that that theory, that speculative theory,

isn't what happened
The evidence in this case shows one thing. The

defendant beat”KennétthOStoh‘to death with his bare hands,

he didn t think he would get caught, “and he got caught

Y all gave an oath in this case at the start to

base your verdict on the evidence. You raised your hand

and said you'd find a true verdict. And the truth in this

N

case is simple.
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You can't go back, you can't go see what happenéd,
you can't tell Kenneth that he shouldn't be out there, that

he shouldn‘t be messiﬁg w{th Moses Frasier, that it might

get him ki]ied.

What you can ab 15 what ybu took an cath to do;
and that is, find the truth. And the fruth’in'this case,
based on the eQideﬁce, is that the defendant beat
Kenﬁetﬁ.Boston and left him to die. |

| The truth in this case is that the defendant is

gu11ty of'murder. We'd ask thaf you 1et:your verdict

_refiect that truth and:find the defendant gu%lty of meder.

THE COURT: Thank you, sir.

Ladies and gentlemen, as you know, the .state has
charged.the defgndant; Moses Frasier, 1in this indictment
witﬁ the criméhof murder.

| I'm\$orry, §‘ai1 can't leave. Y'all have to stay
and ﬁéaf what I've got to say. But we'll et them get out
now. " |

(The Court refers to law students and other
persons in thé éudience.) |

o THE COURT: You will have this indictment with you
iﬁ thé jufy réém; but as I to1dAy0u earlier, this

indictment is not evidence. This indictment is simply a

‘documentvarawn up by the state to advise fhe defendant  of

the charges he's facing so he can prepare a proper defense
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to these charges

To the charges conta1ned in this indictment, he
has pled not gu11ty. That places the burden on the state
to prove him guilty beyond a reasonable doubt.

A person charged with committing a criminal
offense 1in South Caro11na is never required to prove
h1mse1f 1nnocent It is a vital, important rule of law
that the defendant in a crimina1 case, no matter how
serious or how great may be the offense with which he's
been charged, must always be presumed innocent until his
guilt has been proven beyond4a reasonable doubt.

This presumption of innocence remains with the
defendant at all times, from the momerit he comes into this

courtroom and until you, the jury, have upon the proper

evidence presented in this courtroom reached a verdict of

guilty beyond a reasonabTe doubt' beCaﬁse it 1s:your.duty,
1ad1es and gent]emen 1f you are not so conv1nced to find
him not guilty. By the same token 1t is your duty 1if you
are so conyinced to find him guilty.

So’ the bﬁrden_on the state is to prove him guilty

beyond a reasonab1e doubt, but what do wé'mean by beyond a

reasonab]e doubt7 We11 some of you may have served as

,~Jurors in a c1v11 ‘case, and you wou]d have been told that

it is on]y necessary to prove that a matter is more Tikely

than not true We ca11 that the preponderance of the
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evidence; but 1in a»driminaT case, the state’s burden is
greater than that. Proof beyond a reasonable doubt is'
propf‘tnat leaves you firmly convinced of the defendant's
gni]f. | .

| There are very few th1ngs in this world that we
know w1th abso1ute certainty, and in ar1m1na] cases the Taw
does not require proof ﬁhat avercomes every poss1b1e doubt.

.If based on'your consideration of the eﬁidence you

., are f1rm1y convinced that the defendant is gu11ty, then you

must find him gu11ty On the other hand if you th1nk
there s a reasonable poss1b111ty that he is not gu11ty you
must give him the benefit of that reasonable doubt and find
him not quilty. |

New, 1edies and gentlemen, as I told you ear11er,

you are the judges of the facts in the case. You determine

‘what is the truth in this case. I don't have a right to

_pass on the facts of the case or to expréss an opinion that

I might have about the facts of the case or what I m1ght
think about the gu11t or the innocence of the defendant 1n
this case. Those are simply matters for you and you elone
to determine. To do that, you are the judges of the

credibi11ty or the believebility of'the witnesses who've

test1f1ed 1n this case.

And again you re the on]y ones who can judge and

determine the believability or the cred1b111ty of these
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_witnesses; and 1in doing that, you should consider several

‘things:

Number one, the demeanor or the manner of

~testifying. Was the witness forthright, or was the witness

hesitant in their testimony? Did the witness have ‘reason
to be b1ased or pre]ud1ced in the1r testimony? Was the
w1tness s test1mony contrad1cted on the one hand or was it
supported or corroborated on the other hand? What was the
w1tness s opportun1ty for observat1on and knowledge of the
matters‘about wh1qh they have test1f1ed? How reasonable
was the witness's tes{imeny when cOnsidered in the light of
the other ev1dence which you choose to be‘hevei>

You don t determ1ne credibility or be11evab111ty
by count1ng the number of W1tnesses for e1ther side. You
may be11eve one w1tness aga1nst many or many against one.

You can be11eve a]] of a w1tness S test1mony, none of a

‘A'w1tness s test1mony, or part of a witness's test1mony

A11 of these th1ngs you W111 conswder us1ng your

"good common sense and remembering that you shoqu give the

,benefjt of any“reasonabje doubt 1in this case to the

defendant

Ladies and gent1emen, I to?d you ear]1er that we

had. I th1nk at 1east one W1tness qua11f1ed as an expert

. ,W1tness in thus case. We11 you determ1ne the cred1b111ty

.,pf that expert W1tness too ' That test1mony ‘was not given
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for the purpose of controlling your judgment but helping
you understand the evidence that you've heard in this case,
and so you should weigh the cred1b11ity of an expert |
witness just as you do any other witness.

There are two types qf evidence, Tadies and
gentlemen, from which you can determine the truth of the
matters in this case. One is by direct evidence, and the
other is by indirect or what we call circumstantial
evidence.

Well, direct evidence is the évidence that comes
from the testimony of pgop1e who have perceived the
existence of that evidence by one or more of their five
senses. They’'ve heard it, seen 1t1 smelled it, tasted it,
or felt it, and they come 1in aﬁd téstify. That's dinsct
evidence. = It comes without the use of any 1nferences at
all.

Well, indirect or circumstantial evidence can
arise,when certain facts have been testified to by direct
testimony and those facts give rise to inferences that
certain other facts do exist. |

It sounds complicated, but it isn't. I don’t
think y'all have a window in‘your jury room, do you? Just
imagine you had a window., If you go baqk there in a few
minutes, ;he sun might be shining; buf if the window is wet

and there's water on the windowsill and you 1ook out and
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there's water coming down the street and on the cars, you
can say,‘we11; it might have rained. Well, you didn't use
any of your Tive senses to determine that it rained while
you wereiin this couriroom. but you did use those five
senses to determine other facts from which you could
conclude that it rained. That's simply circumstantial
evidence. That's all we mean.

And the law -- the law does not make any
distinction bétween direct and indirect circumstances. We
don't -- nor is a greater degree of certainty required.
Thefe's not a §reater degree of certainty required for
circumstantial evidence as opposed to direct evidence.

You should consider all of the evidence in the
case. And after coﬁsidering all of the evidence in the
case, direct and ci?cum;;anfial, if you are not convinced
of the guilt of the defendant by’beyohd a reasonable doubt,

then you must find him not guilty; but after considering

”a11 of that»evidence. both direct and circumstantial, if

you are convinced of the guilt of the defendant by beyond a

reasonable doubt, then you must find him guilty.
Now, ladies and gentlemen, the same law and the
constitution that makés you the judges of the facts in the

case and the sole or only judges of the facts in this case

nake me the sole and only instructor and judge of the Taw

in this case. And if you find that what I tell you the law
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is doesn’'t agree with what you thohght the law was or even
1f.it doesn'f agrge\with'what you think the law ought to
be, you must but éside your opinion or your pbsitidn oh the
iaw and accept the law as I give it to you‘and éppTy that
to the facts as you find them to be in order to reach your
verdict in this case.

Now, ladies and gentTemén, I will define for you

the charge of murder. And I will tell you that 1in

__South Carolina the charge of murder includes within it as

what we call a lesser 1n91uded bffense, under these
circumstances in thisAcase, the charge'qf invaluntary
manslaughter, and so -- I mean, I'm sqrfy -- voluntary
manslaughter. So I'm going to‘charée'you aﬁd explain to
you and defiﬁe for you what we mean by murder, and I'm
going toAdgfiqevfor you what we m;én by v61untaby
mans]aughter ) | .

The def1n1t1on for murder in South Car011na is the

willful, fe]on1ous k1111ng of a human be1ng by a human

being with ma11ce aforethought that maT1ce be1ng either

express malice or 1mp11ed malwce.

It's a re]at1ve1y simpje definitiéh. The willful:
Witlful means intentibna1, 1f>ﬁeans voluntary, it means
cohscipus,lit means kﬁowing, as:opposed to accidental or
1nvoluntéfy or 1nadvertent1y.”

The Qf]?fu], felonious: Felonious simply means
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wrongful. It simp1y means without justification or excuse.

The w111fu1 felonious k1111ng of a human being by
another human being with malice aforethought the malice is
either express or 1mp11ed. So malice, ladies and
gentlemen, is an escential element for the crime of murder.

Malice is a term of art, a technical term
importing wickedness and excluding just cause or legal
excuse. o |

:Malice in any'form, whether it arises from hatred,
i11 will, or otherwise, is still malice. Malice springs
from a depravity, from a heart devoid of socia].duty-and
fatally bedt‘on mjschief. |

Malice must be aforethought. The law does not
requ1re that ma?1ce shou1d exist for any part1cu1ar or
specific time before the compission of the act, but ma11ce

must exist in the m1nd of the accused just before and at

‘the time of the commission of the -- of the act. There

must be a comb1nat1on of the prev1cus ev11 intent and the
act produced as a result.

As I said, malice aforethought may be express or
inferred. These words "éxpress" or “inferred" do not mean
different k1nds of ma11ce but they are the manner in wh1ch
the on1y kind of ma11ce known to the Taw may be shown to
exist; that is, e1ther by d1rect evidence or by necessary

1nference from the facts and circumstances which are proved
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Epress malice is shown when one by word of mouth

expresses his hatred or i11 will for another or where the

;state showed that he made preparation beforehand to do the

deed wh1ch was later accomp1ished. Ly1ng-1n wait for a
person or any act or acts of preparatfon going to show that
tﬁé‘deed was within his mind would be express malice.

| What is inferred malice? Even though no express
1ntent to k111 is proved by direct ma11ce malice may by

1nferred from the facts and circumstances which are proven,

Ma11ce may be 1nferred from the w111fu1 deliberate, and

d1ntentiona1 doing of an un]awfu1 act without Just cause or

Tegal excuse.

In other words, in its genera] s1gn1f1cat1on
ma11ce means Q;e doing of a wrongful act intentionally,
without Just1f1cat10n or legal excuse. Ma1wce may be
1nferred from conduct shOW1ng a total d1sregard for human
11fe. | |

Malice does not necessarily Tmporié{11 will toward
the indigidua1'1hjuredjbutvéighif1eé rather, a general

ma11gnant recklessness for the lives and safety of others

'or a conditxon of the m1nd wh1ch shows a heart devoid of

social duty and fata11y bent on mischief. It is the

wrongful 1ntent to injure another and indicates a w1cked or

:depraved spirit intent on doing wrong
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'So if facts are proven beyond a reasonable doubt
sufficientNtohraise an inference, of malice,'this'inference

would beusimply an evidentiary fact to be taken into

Vcons1derat1on by you, .along w1th the other evidence in the

case, and you can give it such we1ght as you determine that’

1nference shou1d rece1ve ' -

So in repeat1ng, murder is the wi]?fu] felonious

:k1111ng of a human bexng by a human. be1ng w1th ma11ce

aforethought, that malice be1ng either express malice or
implied‘na1ice.‘ | | '
Now, 1adies and gentlemen as I told you, 1nclUded

w1th1n that charge of murder is the 1esser 1nc]uded charge

of vo1untary mans1aughter So if you f1nd that the state

'.‘has fa11ed to prove beyond a reasonab1e doubt that the

defendant committed murder then you shou1d consider

- vwhether the state has proven beyond a reasonab]e doubt that

thejdefendantloom@itted Yo1untary mans]aughter.

To.prove vo]untary mans]aughter, the etate must

.hprove beyond a reasonab]e doubt that the defendant ‘took the

Tife of another in the ~sudden heat of pass1on based on

.suff1cient 1e931 provocat1on Both heat of pass1on and

.suff1c1ent Tegal provocat1on must be present at the time of

the.k1111ng to constitute vo1untary mans]aughter
Sudden heat of pass1on for a time -~ may for a

time affect a person s self- contro] and temporar11y d1sturb/
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a person's reasbn. Sudden heat of hassion must be the type
that would maké an ordinary person unable to cooly ref1ect:
on,h1§;actions andeould produce an phcontrollab?e impulse
to do vio]ence w ’ | |

Suff1c1ent 1ega1 provocatlon ladies and

gent1emen mustmbe the type that would make a person of

ordinary reason and caution become enraged and to lose

,contro1 temporar11y The provocation’ needed for voluntary

manslaughter must come from some act of or be related to
the victim, Words alone, however, vulgah or insulting, are
not enough to be legal provocation. |

| If the heat of paséion,L1adiesvandAgeht1emen, has
hho]edlpr if there was enough time between the provocation
and the'k111ing for the paSsion'of a reasonah]e~person to
cool, the killing would not be excused as(voiuntary~

N

manslaughter.

H

In dec1ding whether a reasonab1e person would have
had enough time to .cool off, you shou1d consider all of the
cwrcumstances surroundwng the k1111ng You may cpns1der
the nature of the provocation, if any, the defendant's
mental and physibaT state, and the circumstances and
relationship betweeh the partiés. | |

So vo;hntary mans]ahbhter, ladies and gentlemen,
is proof beyond a reasonab]e doubt that the defendant took

the life of another 1n sudden heat of pass1on based on
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sufficient 1ega1 provocat1on, using the ordinary reasonably
prudent man as your standard
Ladies and_gent]emen, in this case, the issue of

self-defense has been raised. I tell you tha{ self-defense
is a complete defense and if established by the evidence in
this case you must find the defendant not guilty.

| The state naa fhe burden of disproving
se]f;defense by proof béyond a reasonable doubt. If you

have a reasonable doubt of the defendant's guilt after

- considering all of the evidence, including the evidence of

self-defense, then yod must find the defendant not guiity.
On the other hand, if ynu have no reasonable doubt of the
defendanf'a gd11t aftef considering all of the evidence,
1nc1dding the evidence of se1f-defense, then you must find
the defendant guilty. |

These are the elements of self-defense:

Number one, the defendant must be without fault in

br1ng1ng on the d1ff1cu1ty If the defendant's conduct was

the type which was reasonably calculated to and did nfovoka

a deadly assault, the defendant would be at fault in
bringing on thezdiffiau1ty and would not be entitied to an
acquittal based on se]f-defense

Number two the second e]emant of self-defense is
that the defendant -- and th1s is an e1ther10r -~ that he

was 1n actua1 -- was actua11y in 1mm1nent danger of death
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or serious bodily injury or that he actually believed he
was in imminent danger of death or serious qui]y injury.
Now, let me explain to you‘whatll mean. If I have

a pistol over here and I point it at that deputy over.there

and it's loaded, he is certainly in imminent danger. If I

point it at him and it's not loaded, but he does not know

-jt's not loaded and he does not know I don't have any

bullets, he is not in any danger at all, but the jury might
conclude that he.reaépnab1y bé1ieyed that he's in imminent
danger. So>thai's the d1ffereﬁce in those two.

The second e]ement is tﬁat the defendant was

actually in imminent danger of death or serious bodily

~injury or that the defendant actuailly believed he was in

imminent danger of death or serious bodily injury.

Now, ladies and gentlemen, if the defendant was
actually in imminent danger, it must be shown that the
circumstances would have warfénted a‘pefson of ordinary

firmness and courage to strike the fatal blow to prevent

. death or serious podi]y injury, a person of ordinary

firmness and courage.
If the defendant believed that he was in imminent
danger of death or serious bodily injury, it must be shown

that a reasonably pruden; person of ordinary firmness and

_courage would have entertained the saﬁe,beiief.

In order words, if I'm sittihg here with a
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slingshot and he shoots me and kills me, you may find he's
not entﬁt1ed to raise self-defense since he was not

reaeonabiy in danger, that a reasonable person would not

~have he1ieVed that‘he was in reasonable danger .of losing

his 1ife when I'm sitting over here with a slingshot.

1n deciding whether the defendant actually was or

- be11eved he was in 1mm1nent danger or death -- of death or

serious bod11y 1nJury you shou1d consider all of the facts
and c1rcumstances surround1ng the crime, including the

physical cond1t1on and the characteristics of the defendant.

and the v1ct1m

: The defendant does not have to show that he was
actua11y 1n danger Tt is enough if the defendant beTieved
he was 1n 1mm1nent danger and a reasonab1y prudent person

of ord1nary f1rmness and courage would have had the same

be11ef The defendant has a right to act on appearances

Leven though the defendant s be11ef may have been mistaken.

It 1s for you to decide whether the defendant s

'fear‘of'immediate danger'of death or serious bod11y_1n]ury

was reasonab1e and would ‘have been felt by an ord1nary

person 1n the same pos1t1on

Ev1dance of prior d1ff1cu1t1es between the

4defendant and the v1ctim maybe be cons1dered‘1n dec1d1ng
hwhether a threat existed whether the defendant had a

reason to be11eve a threat existed and how ser1ous that
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threat was.

The relat1ve ages, sizes, and we1ghts of the
defendant and the;victim may be cens1dered in deciding the
apparent or actual need fqr force in sé]f-defense-and the
amount of force needed. |

The 1ntox1cation of the victim may be considered
in decid1ng whether the defendant s fear of death or bodily
harm was reasonab]e. :

,Ladies and gent1emen,‘if the defendant is in
imminent danger or if the defendant's.be11ef that he 1is in

imminent danger of death or receiving bodily harm is

'feasonable, then‘the_defendant need not wait until actual

attack or injury or until force is used by the aggressor
before exercising the right to use deadly force 1in

e]f defense.

In other words the defendant is ent1t1ed to act

on appearances. He need not wait'unt11 the assailant ‘gets

the drop on him in order to be entitled to use force in
se1f defense
Lad1es and gentlemen, the third e1ement of

self-defense is this: That the defendant had no other

. probable way to avoid the danger of death or serious bodily

injury than to act as the defendant did in this particular

.1nstance

Lad1es and gent1emen one has a duty to avo1d




N -

O W o N O AW

575

taking human 1ife or inflicting serious bodily harm if it
is possible to do so, even to the extent of fetreating from
his adversary unless by so doiﬁg the danger'of being killed
or sUffering sefious bodi]y'harm is increased or it is
reasonably apparént that such'dangér would be increased.

So the defendant has no duty to retreat if by

.doing éo the daﬁger of being killed or suffering serious

bodily injury would increase, but he does have a duty to
retreat unless that danger would be increased.

Lad1es and gent1emen a person cannot be required
{6 maké an exact ca1cu1at1on as to the degree or the amount
of force which may be needed to avoid death or serious |

bodily harm. Théreforé,"iﬁ’self-defense,'the defendant has

‘the right to use the force needed to avoid death or serious

bodily harm.
The force used in self-defense does not have to be
lim1ted to the degree or the amount of force used by the

victim. The defendant has the r1ght to use so much force

1as appears to be necessary reasonably for comp]ete

self-protection and which a person of ordinary reason and

firmness would have believed to be needed to prevent death

" or serious bodi1y'hérm.

'Since in the heat of conflict or in the face of
impending peril a'pérQOﬁ cannot be expected to measure

accurately the exact amount of force neCeséafy to repel an

A
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" attack, the person will not be deemed tQ have exceeded his

rights with respect to self-defense unless the force used
was so éxcessjve as clearly to be vindiétive under the
dircumstances.

The right of self-defense is not 1imited by
acthalitigs‘butAby the reasonableness of belief. The force
which a person may use in se]f—defenseAis'thét WEich under
all circumstances reasonably appears necessary to that
person in order to prevent’an fmpending serious injury or
death. |

The inf}ict1on of serious bodily injﬁfy or death

is not justifiable or excusable on the ground of

_se1ffdefense by reason.bf danger or apprehension of danger

of 'slight bodily injury or of a mere igdignity or of a
's}ight or moqera}e injury such as that to be apprehended
from"g_éimple or ordinary assau}f or battéry, without --
with or withbgt sbme tybérof weapon, un]esé»the assault is
accompanied by acts iﬁdicéting 1mm1hént‘daﬁger of serijous

bodi{y harm or death and produces in the mind of the

accused a reasonable belief of such danger.

In determining whether a ﬁarticuTar means or\
method used in seTf-defensa»is or is not excess1Ve, the
amount.éf force exerted, the means or instrument by which
it is applied, the manner or method of app1y1n§ it; and the

circumstances under which the force was app1ied are fTactors
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to be cons1dered

The privilege of self- defense rests upon the
necessity of permitting a person who is attacked to take
reasonable sfeps to prevent harm to himself or herself
where there is no time to resort to the law. The privilege
extends to the use of all reasonable force to prevent any
threat of harm or offensive bodily contact or confinement
whether intended or negligent.

So, Tadies:and gentlemen, the three elements of
self-defense are, numbef one, that the defendant must be
without fault in bringing on the difficulty; number two,
thaf the defendant wés actually in imminent danger of death
or serious bod11y 1n]ury or that he reasonab1y believed he

was 1in 1mm1nent danger of death or serious bodily 1n3ury,

and if he was 1in actua] imminent danger, it must be shown

that the circumstances would have warranted a person of

ordinary firmness énd courage to strike fhe fatal blow to
prevent death or serious 1njury. | |
If the defendant s conduct was based on a belief

that he was 1n 1mm1nent danger of death or serious bodily

injury, that be11ef must be shown that a reasonably prudent
'person of ord1nary firmness and courage would have had the

}same belief.

And the third element, ladies and gentlemen, is

) that the defendant had no other reasonable way to avoid the
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danger of death or serious bod11y injury than to act as he
did 1in these part1cu1ar c1rcumstances. |

Lad1es and gentlemen, because the defendant in a
erimina1 trial_is presumed innocent, the 1aw never -imposes
upon a defendahtithe”bu}den or the'duty df teStifying The
defendant in a cr1m1na] trial has an abszute r1ght under
the constitution of the United States and the State of
South Carolina not to take the stand and testify.

The exercise by the defendant of th1s right not to
testify must not be cons1dered by you 1n any way against
the defendant and shou1d play no role whatsoever in your
decision or‘dei1benations. No 1nference'of:any kind’may be
drawn by his exercise of his constitutionai right not to
testify. I would ask that you not even discuss that fact
when you begin youdpde11berations

Now, 1ad1es and gentIemen I'm required to charge
you on the 1aw which m1ght app1y to thws case. Some of the
things that I' ve charged you may not even apply, depending
upon what you find the facts to be 1n th1s case; and the
fact that I've charged you on certain things shouldn't
1ndicate that I have an op1n1on that they apply. That's up
to you. I've tr1ed to give you everyth1ng you need based
on any determ1nat1on of the facts that you consider proper

in th1s particular case.

If I seem to you that I have over]y emphas1zed or
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repeated some of my 1nstruct1ons, it's not because they're
more 1mportant It's s1mp1y because some of these are
legal concepts which are difficult for attorneys to
undérstand and much more difficult for those of you who I
don't think have ény knowledge in the law.

Nothing that I have said or donevduring the course
bf this trial héslbeen in any way 1htended to express or
suggest a view of the case or an opinion as to the facts of
the case or the weight of the evidence or the credibility
of the witnesses or-what your verdict should be. And if
anythiqg I havé said or done seems to you to indicate that
I have an opfnion on any of those matters, pTeaée disregard
that, put that.aside, and make - form your own opinion as
to each of theée matters. | |

You have been se1ected as fa1r and 1mpart1a1
juroré. You're sworn to 1mpart1a]1y try and determine the
facts of this case; and when you,comp1y with your oath to
do so, then no one will have a right to criticize your

verdict, and you will have fully discharged your duty as

~jurors.

You are to decide this case according to the

test1mony that you ve heard from the 1ips of the witnesses,

"the other ev1dence and my 1nstruct1ons to you on the law.

You must dec1de-the issues w1thout b1as and

. without prejudice to any party. You cannot allow yburse1f
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to be goverhed by sympathy, by prejudice by passion{ or
pub11c op1n1on or any other arbitrary factor |

Both the state and the defendant have the right to
expect that each of you will carefuIly and 1mpartwa11y
cons1der all of the evidence 1in this case and that you will
fo110w'my41nstruct1ons on they]aw in reaching your verdict.

hrs. Bakef, you wereAan alternate. You are now on
the jury. I excused one Qf'our jurors for reasons whieh
don t concern you at all. That's why we have alternates.
We st111 have twelve of our Jurors with us. So you will be
sitting on the jury. | |

Sir I believe it's Mr. Gipe?

THE FOREMAN Yes.

THE COURT: And I think.the jury elected you as
foreperson? | |

THE FOREMAN: . Yes, sir.

THE COURT: ATl right. I didn't know why you were
sitting over there by yeqfseTf. I ]ust thought maybe they
didn't want to sit by yéu.‘ But that s fine,

'.4 Your duty will be to preside as the jury begins
your de11berat1ons. You will see that everybody has -- who
w1shes to speak has an opportun1ty to speak with everybody
try1ng to speak 311 at one t1me )

x When the jury has reached a unan1mous verd1ct and

any Jury must be unanimous, all tweTve of you must agree on

<
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a verdict, it will be your duty to report that on behalf of

“the ent1re Jury

N

Now, ladies and gentlemen, you will have with you
in the jury room this indictment. And on one side, it just
gives the e]ements of murder which I rgad to you earlier
when the trial started. On the other side, it's got the
t1t1e of the case and that kind of th1ng

~ And down on this bottom corner down here, it's got
a iitt]e block that séyé "verdict." And in this case,
there are three possible verdicts, and I have them written
down on here.

Now, there is no significance in the order 1in
which I have wr1tten them. I have to write one before the
other if I'm going to write down three possible verdicts.

He s charged with murder So one of the possible

verdicts is guilty of murder. As I told you, in

South Car011na that charge carries within it the lesser

i1nc1uded offense of voTuntary mans]aughter ‘So one

poss1bie verd1ct is gu11ty of voluntary mans]aughter. And,
of course, the third possible verdict is not guilty.

If you find the state has proven beyond a

'reasonable doubt the elements of murder, aé I defined them

for you, cons1der1ng the test1mony and the evidence of

self-defense, then your verdict wou1d be gu1]ty. If you

find the state has failed in that proof, your verdict would
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be not guilty.
If yod find that the state has not proven murder

but the state has proven the elements of voluntary

:mans]aughter, after you ‘ve cons1dered the elements of

self-defense and they have proven vo]untary manslaughter by
a reasonable -- beyond a reasonable doub{, then your
verdict would be guilty of voluntary manslaughter.

‘Of course, if you find that the state has not
proven the elements of either, your verdict would be not
guilty. It's just that simple. |

When you've reachéd a verdict, you simply knock on
the door and tell the bai11ff you've reached a verd1ct but
you do not give him the verdict. form and do not tell h1m
the verdict. weAwijl bring you back in the courtroom and >

receive the verdict here

If you ‘have any quest1ons wr1te those down on a

:p1ece of paper, please, sir. The bailiff w111 be sure that

you have paper and pencil. G1ve them to the ba111ff tell
him you have a-question, and I 11 take whatever action 1
need to take under_the circumstances and gét back to you as
quiqk?y as I can. We're going fo start another trial at
three o'clock, but I’ 11 get to you I\Won't Teave you back
there very long, but 1t m1ght not be 1nstantaneous I'N
do the best I can. |

I1f you have any smokers and you need to take a




break, there's someplace I'm sure the bailiff can take you;
Now, you can'f smoke in that jury room, but they'11l take
you out éomeWhere to smoke. If the smokers have to leave,
the rest of youAhavé to stop your deliberations until the
smokers get back. A1l twelve of you need to be there to
begin your de]iberatibns.

| Now, I'm about to ask you to retire to the jury
room, and I'm going to ask you one more time not to talk
about the case for this reason: I must discuss my charge
to you with the attorneys. Sometimes I make a mistake and
I don't tell you everything I need to tell you, and
sometimes I just state something wrong or in -- in my
effort to explain the law to you. |

If I need to correct any error that I have made in

my'instructions, I1'11 bring you right back out and do that.

If I don’'t need to do that, I will send in to you,

'Mr. Foreman, this indictment and verdict form and all of

the exhibits. When you get the indictment and all the
exhibits, then yod can‘begih your deliberations but not
untf] thaf time.

So please follow the bailiff to the jury room, but
do not begin your deliberations quite yet. Once you get
these'other'documents, ybu can begin. |

* Thank you, sir.

(Whereupon, the jury goeé to the jury room at
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aﬁproximagely_2:45 p.m.)
| | THE COURT: Any exception ffomrthe state?
MR. WILLIAMS: No, Your Honor.
THE COURT:} From the defehsg?A
MR. BUTLER: No.
VTHE ébURTﬁ Other than you'va already raised?
MR. BUTLER: Other thannfhe’objectioﬁs previously
noted. | -
| THE COURT: A11 right. Thank you, sir.
A1l right. How many exhibits do we'ﬁévé. Madam
Court Reborter, for the\state and how many for the defense?
- THE'COUBT REPORTER: For the state, tﬁenty-two;
for the déféﬁée, thfeé. 
THE COURT: Twenty-six and three?
THE COURT REPORTER: Twenty-two for the state,
three for-thé defendaﬁt. | -

THE COURT: A1l right. Counsel, be sure you

gather all the exhibits. It's y'é11’s responsibility.

Ohée yoﬁ’ve ggihered them a]]l please téke the indictment,
and#you can:see that'I've written the verdicts on the
bottom, the possib1979erdicts, énd give them to the.
bailiff. H

Mr. Bai]iff, when you\rebeive that, then you can
deliver them tq the ju}y and tell them to begin their

deliberations, please, sir.
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Ms. Steele, would you let the lawyers in the three
o clock case know that 1 need to see ‘them in the back in my
chambers

And let me see all the 403's back there, too.

We'll be at eese for a few minutes

(Whereupon, the jury beg1ns dewaerat1ons at
approx1mate1y 2:45 p.m.) )

(A note is received from the jury, and there was
off-the-record discussion by the Court, the solicitor, and
defense counsel.) . |

(Court s Exh1b1t No 8, note from the jury, iis
marked for 1dent1f1cat1on )

(The trial reconvenes at,approx1mate1y 6:50 p]m.,

the'defehdant being present W1th counsel, and the following
®
(Court s Exhibit No 7, note from the jury, is
marked for 1dent1f1cation7)
THE CDURT: A1l right. The jury has requested
they be allowed to hear the testimony of Mr..Kwame Frasier,

Mr; Gibbs, L.J. Gibbs, and Jaz, and so the court reporter

now.
Any objection from the state?
" MR. WILLIAWS: No, Your Honor.
THE COURT: From the defense?
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MR BUTLER: No, sir.

THE COURT: A1l right. Bring the jury.

(Whereupon, the jury returns to;the courtroom at
approx1mately 6: 50 p.m.) .' -

THE BAILIFF All jurors are seated Your Honor.

THE FOREMAN: “Can I ask a quest1on?

THE QOURTQ\ Yes, sir.

THE FOREMAN: Due to the witnesses, I think it
m1ght take a while the way we have to do th1s. We have
some confus1on on a coup]e of quest1ons. If maybe during
the f1rst tape the quest1on is answered then can we say,
okay, those were -- our questions are answered?

THE COURT: I was going to te11 you that. VYes,
eirﬁ We'1l start the witnesses in the order you gave them,
and we 11 start at the beg1nn1ng of the te;£1mony And at

some point if you've heard a11 you want to hear of that

testimony, you just s1gna1 to me, and we' 11 stop and move

on to the next one

Go ahead
THE FOREMAN: Thank you, Your Honor .
THE COURT All r1ght sir. And as 1 said, we

don't have the best equ1pment Sometimes w%tnesses don’'t

speak 1nto the mike and a]1 of that but if you can't hear

1et me know and we 11 see what e]se we can do

And since she has to change tapes, she can't play
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one while she's taking dication. And when she gets to a
place where you were excused, sﬁe'11 have to cut the volume
down, fast ferward. end'get back to that. So bear with us.
Who is the first one?
THE COURT REPORTER:. They asked for Kwame Frasier.
“ THE COURT: Al1 right.

(The requeeted testimony was unable to be played

~ back due to malfunction of both primary and backup

equipment.)

(There was off-the-record discuséion )
THE COURT' A1l right. Ladies and gent1emen I'11

let you ret1re to your Jury room for a few m1nutes Please

do not talk about the case. Thank you very much.

(Whereupon, the ]ury goes to the jury room at
approx1mate1y 7:05 p m.) ‘
(Whereupon, the jury returns to the courtrooﬁ at
apprqximete]y at 7.15lp:m.) |
 THE COURT: ATl right.
THE BAILIFF: Al1l jurors are eeated, Your Honor.
THE COURT: Thank you, sir. |

Mr. Foreman, sorry we're hav1ng difficulties with

. the tape We can have a transcript in the morning -- and

- we can read these three w1tnesses -- which W111 be 100

percent 1eg1b1e After d1scuss1ng with you in the Jury

~ room that's what you want to do we 11 start back at 9:30
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in the morning.

Now, it's important not td talk about the case
with anyone, not among yourselves if you see each other,
not with anjbody ét:homé. Keep that in mind. Please
remember don;tAdiscuss it with anyone.

We'11l have the three iranscripts in the morning to
read fo you in the morning, andvyou:can continue your
deliberaﬁions. Thank you very much. - We can excuse you at
this time. |

| Dp we have somebody to escort these ladies to
their cars? I don't know where you're parking, but...

THE FOREPERSOﬁ: Cumberiand Street Garage.

THE COURT: We can handle that, can't we?

THE DEPUTY: Yes. |

THE COURT: Sémjust hang afound there just é few
minutes. I want to be sure to get you, especially the
ladies, but gentlemen also -- get you an escort to your
car. And we'll see you at 9:30 in the morning. Thank you
very much. You're excused.

(Whereupon, the jury leaves the courtroom at
approximately 7:20 p.m.)

‘ THE COURT: A1l right. I've spoken with the jury.
twice in the jury room related to these requests to hear
the tape and problems we had playing the tape, with both

the prosecution and the defense attorneys standing in the
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door so they can hear every word that was said.

Any bbjection to anything from the state at this
time? | | | B

MR. WILLIAMS: No,'Your Honor.

THE COURT: From the defense?

MR. BﬁTLER: No, sir. |

THE COURT: A1l right. We'll be in recess until
9:30 tomorrow morning.

(Whereupon, ét éppréximately 7:20 p.m., the trial

is recessed to the following day, Thursday, October 5,

2006, at 9:30 a.m.)
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Brenda Cooley
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Defendant’s Reqﬁest to Charge;'No. &
. APPEARANCES TO DEFENDANT

A defendant need not prove that he actually was in danger of loss of
life or serious bodily injury, but only that he believed he was in imminent
danger, because the defendant has the right to act on appearances. If under

‘the circumstances as they appeared to him, he believed he was in such

“danger and a reasonable prudent man of ordinary firmness and courage
would have entertained the same belief then he has acted in self defense and
you should find him not gullty In considering whether the defendant
properly acted upon appearances, you may consider whether the deceased
had threatened either the defendant or others durmg the evening, whether the
deceased had engaged other fights during the evening and whether the
deceased appeared to be under the influénce of either alcohol or drugs. In the
final analysis, you are not to decide whether the defendant made the wisest
or best choice, but whether he made a reasonable choice under the
circumstances as they appeared to him. o ‘ ™

State v. Jackson, 2778.C. 271, 87 SZE.Zd 681, 684-685 (1955)

COURT'S

mm_e:azei@;.?
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 APPENDIX B

Defendant’s Request to Charge No. .3
CONTINUED USE OF FORCE

When a person is justiﬁed in striking a person once, he is justified in
continuing to strike until it is apparent that the danger to his life and body
has ceased.

State v. Hendrix, 244 S.E.2d 503, 270 S.C. 653 (1978)
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(On Thursday, October 5, 2006, the defendant being
present with counsel, the trial reconvenes at approximately
9:00 a.m., and the following proceedings were had:)

(There was an off-the-record chambers
conference.) |
: | (At approximately 9:45 a.m., said chambers
conference'being concluded, the following proceedings were
had:)

THE COURT: A11 right. In the matter The State
vs. Moses Frasier, the court reporter worked diligently all
nightlong last ﬁight and brought us accurate transcripts of
the testimony of the three witnesses that the jury wanted
to hear: Mr. Gibbs, Kwame Frasier, and Jamol Seabrook.

After conferring in chambers with the prosecutor,
Mr. w1111ams,ﬁand the defense attorney, Mr. Butler, we
removed from those transcripts tHe conferences that were
held outside the presence of the jury, and by agreement we
delivered to the jury those three transcripts with those
conferences deleted.

Do you agree with that, Mr. Williams?

MR. WILLIAMS: Yes, Your Honor.

THE COURT: Mr. Butler?

MR. BUTLER: Yes, sir.

THE COURT: A11 right. The jury has sent out a

note saying they'd like to hear the points of 1aw'again.

549
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So as soon as 1 finish this sentencing that I'm fixing to

'do in anothér case, I'1t bring them out and I'11 confirm

that what they want is a recharge on murder, manslaughter,
and self-defense, and I'11 give'themvthose charges in full.

Any objection from the state? |

MR. WILLIAMS: No, Your Honor,

THE COURT: Any objection, Mr. Butler?

‘MR. BUTLER: No, sir.

THE COURT: A1l right. We'll be at ease in this
case until I finish the resentencing in the other case --
the senténcing in the other case, and then we'll bring the
jury back and I'11 recharge them. Thank you, sir,

. (Court’s Exhibit No. 8, note from the jury, fis

" marked for identification.)

~

(The-trial is in recess- at approximately
9:45 a.m., and another matter -is heard before the Court.)
(The trial reconvenes at approximately
10:00 a.m;,.the-defendént being present with counsel, and
the following proceedings were had:) |
THE COURT: A1l right;.sir.' You can bring us our
jury in, please, sir. '
(Whereupon, tpe.jury-returns;tO'the courtroom at
approximately 10:00 a;m;)~ ‘
. THE BAILIFF: The jurors are present, Your Honor.
THE COURT: Thank you, sir.
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Good morning, ladies and gentiemen.
The court reporter worked all night last night to.
get those transcripts up for you, and so we just figured

the easiest thing was to give them to you and let you look

" through them. That would be a lot quicker than us having

somebody read them.

Now, you requested that I go over the points of
the Taw. So what I'm thinking, Mr. Foreman, is that you
want me to charge you again on murder, manslaughter, and
self-defense.

THE FOREMAN: Correct.

THE COURT: A1l right,

Ladies and gentlemen, first, the definition of

murder: Murder may be defined as the willful, felonious

- killing of a human being by a human being with malice

aforethought, that malice being either express malice or

implied malice.

Willful, 1ad5e31and=gent1emen. means intentiona1

or voluntary, conscious or knowing, as opposed to

saccidental or involuntary or inadvertently.

Felonious means unlawful. It means without
justification of excuse -- or:excuse.

Malice, ladies-and gentlemen, is a term of art, a
technical- term importing wickedness and excluding just

cause or legal excuse. -




552

534

~Malice in any form, whether it arises from hatred,

4§11 will, or otherwise, is still malice. Malice springs

from depravity, from a heart devoid of social duty and
fatally bent on mischief.

Malice must be aforethought. The law does not

'réquife that malice should exist for anYiparticu1ér't1me
‘before the commission of the act, but malice must exist in

the mind of the accused just before and at the time of the

commission of the act or acts. There must be a combination
of fhe"previous evil intent and the act produced as a
result.

Malice aforethought may be express or inferred.

These words do not mean different kinds of malice but

‘merely the manner in which the only kind of malice known to

L) .
the law may be shown to exist either by direct evidence or

" by necessary ‘inference from the facts and circumstances

‘which are proven.

Express malice is shown when one by word of mouth
expresses his hatred or i11 will for another ‘or where the
state shows that he made preparation beforehand to do the

deed which was later accomplished. Lying in wait for a

‘person or ‘any act of preparation going to show that the

deed was in his mind would be express malice.

Inferred malice, ladies and gentlemen, even though

no express intent to kill is proved by d1rect'ev1dence, it
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may be.inferred from the facts and circumstances which are.

_proven. Malice may be inferred from the willful,

. deliberate, and 1ptention§1,gojngdof an unlawful act

without just cause or legal excuse.

In other.words, in its. general meaning, malice

means the doing of a wrongful act intentionally without

justification or legal excuse. Malice may be inferred from

~ conduct showing a total disregard for human life.

. Malice does not necessar11§ import 111 will toward
the individua],1n1uredrbut4signifies, rather, .a general

malignant recklessness for the lives and safety of others,

- a condition of mjndJWhiéhpshows,a heart devoid of social
.duty\and,fatale.bgntbon;mjschief, It is the wrongful

- intent to injure another.and indicates a wicked or depraved

spirit intent on doing wroné,
\,Soiif~facts¢are proven beyond a reasonable doubt -

sﬁfficient to raise this inference of mg1icégto your

.satisfaction, this inference would be an evidentiary fact -
-to be-taken into .consideration by you the jury a1pég~w1th s
- . other evidence in this case. You maxugive}it;suchqweight.{

- -as you determine it should receive.

.Now, ladies.and gentlemen, as _.I told you, in

South.carolina inctuded within the gbapgeggf‘murder, under

_some:circumstances such-as this case, there is a lesser

- »included charge -that the state-calls_ voluntary
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- manslaughter.

So if you find that the state has.notxprovén the
elements of murder that I outlined -- and I want to read
that definition.again, that murder is the willful,
felonious killing of a human being by a human being with
malice aforethought and that malice.either being express or
implied.

If you find the state has not proven beyond a
reasonable doubt the elements of murder, then you would

100k'and see whether the state has proven the elements of

involuntary -- of voluntary, voluntary manslaughter.

The -state must prove beyond a reasonable doubt
that the defendant took the life of another in the sudden
heat of-passion based on sufficient legal provocation.

Both heat of passion and sufficient legal
provocation must be present at the time of the killing to
constitute voluntary manslaughter.

Sudden heat of passion may for a time affect a
person's self-control and temporarily disturb a person's
reason. Sudden heat of passion must be the type that would
make an ordinary person unable to cooly reflect on his
actions and would produce an uncontrollable impulse to do
violence.

Sufficient legal provocation must be the type that

would make a person of ordinary reason and caution to
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provocation needed for voluntary manslaughter must come

~ from some act of or related to the victim.
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become enraged and to lose control temporarily. The

Now, ladies and gentlemen, the best example I
could probably give you of a fact situation which has

frequently been determined to be sufficient legal

provocation is when a man comes home and finds or a woman
comes home and finds her husband in the bed with another
woman. That is frequently given as an example of

sufficient legal provocation, you know. But if you take a

man's newspaper and hide it from him and he kills you, you

know, it would be hard to find that's sufficient legal
provocafion.

It is what would provoke the ordinary -- a person
of ordinary reason and caution to cause that person to
become so enraged as to iose control temporarily. That's
what we mean by sufficient legal provocation. Again, we
Took at the objective man standard, what would a reasonable
man do under thé circumstances.

If the heat of passion has cooled or if there was

- enough time between the provocation, if any, and the

*.killing for the passion of a reasonable person to cool, the

killing would not be voluntary manslaughter.

In deciding whether a reasonable person would have

- had enough time to cool off, you should consider all the
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circumstances surrounding the killing. You may consider

the nature. of the provocation, if any, the defendant's

-mental and physical state, and the circumstances and

relationship: between the parties. -
- In other words, if a man fjnds_his wife in a

comprising situation.and three weéké later he goes out and

‘'ki11s: the other man, he's had plenty of time to cool off.

As a matter of law,;. you know, that would not be reduced to

‘voluntary manslaughter.

Now, self-defense has been raised as an issue in
this case, ladies and gentlemen. Self-defense is a

'
¢

complete defense; and if it is estéablished by the evidence,

‘'you must find the defendant not guilty. The state has the

burden of disproving self-defense by proof beyond a

- reasonable doubt.

If you have a reasonable doubt of the defendant's

--guilt after considering all of the evidence, 1nc1pding the

-evidence -of self-defense, then you must find the defendant

not guilty.

On the other hand,-if you have no reasonable doubt
of the defendant's guilt after considering all of the
evidence, including the evidence:of self-defense, then you
must find the defendant guilty.

Now, these are the elements:required to establish

self-defense: -
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the type that was reasonably calculated to and did provoke

»that the defendant was actua11y in imminent danger of death

t - really in -- in imminent danger.

“he 1is in imminent danger.

strike a' fatal blow to .prevent death or serious bodily

- that a reasonably ‘prudent person of ord1nary firmness and

First, the-defendant must be without fault in
bringing on the difficulty. If the defendant's conduct was
a deadly assault, the defendant would be at fault in
bringing-on the difficulty and would not be entitled to an
acquittal based on self-defense.

Secondly, the second element of self-defense is

or serious bodily injury or that he actually believed that
he was in imminent danger of death or serious bodily
injury.

| And I explained to you yesterday the difference.
If I'm sitting here with a loaded pistol, somebody is
If I;m sitting here with
an unloaded pistol, somebody might reasonably believe that
If the defendant was actually in imminent danger,

then it must be shown that the circumstances would have

warranted a person of ordinary firmness and courage to
injury.
| If the defendant .believed that he was in imminent

danger of death or serious bodily injury, it must be shown

courage would have had the same belief.
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1 -Ih*decid%hg whether theJdeféndanf actually was or
2| -believed'he was in imminent danger of death or serious
3 bodily injury, you'should consider all the facts énd
4] circumstances surrounding the crime, including the physical
5| - condition and the characteristics of the defendant and the
6| victim. |
71 The defendant does. not have to show that he was
8 actually in danger. As I said, it is enough that the
9 defendant believed he .was in imminent danger and that --
10 that a reasonably prudent person of ordinary firmnessland
11 courage would -have had the same belief.
12 | The'defendénf has a right to act on appearances
13 even though .he migﬁt have been mistaken. It is for you to
14 decide whe{her the defendant's. fear of immediate danger of )
156 death or serious bodﬁlyiinjufy-was reasonable agz.wou1d
16 have been felt by an ordinary person in the same situation.
A7 Evidence of prior difficulties between the
18 defendant and the victim may be consideredin deciding
19 ;whetherva threat. existed, whether the defendant had-é
20| reason to believe a threat existed and how serious that
21 threat was.
22 . The relative sizes, ages; and'weights of the
23 defendant and the victim may be considered in deciding the
24 apparent or~actual‘need for force 1n:se1f~defénse;an& the
25 | amount .of force needed. |




" not wait until actual attack or injury or until force is .

~ the .assailant gets the drop on him in order to be entitled

;tak1ng a human- 11fe or inflicting serious bod11y injury if

,1tris.possib19 to do so, even to the extent of retreating

was increased.

— B E

If the defendant is in imminent danger or if he -~
or if his belief thét»he,is in imminent danger of death or

serious bodily harm is reasonable, then the defendant need

used ‘by the aggressor before exercising the right to use
deadly force in self-defense.

In other words, the defendant need not wait until

to use force in self-defense. | |

The third e1emént,~1adies and gentﬁemen, is that
the defendant had no other probable way to avoid the danger
of death or serious bod11y 1n3ury than to act as the
defendant did in this_partrcq]ar czrcumstance, no other way:
to avoid the danger |

Ladles and gent]emen a person has a duty to avoid

ffqm~hisuadversary'uniess by doing so the danger of‘being
ki]]ed or suffering serious-"bodily harm ¥s increased or it
is reasonabTy apparent that such danger would ‘be increased. |
The defendant had no duty to retreat if by doing so the |

danger of being killed or suffering serious bodily injury

Ladies and'gent1emen;:éuperson'cannatAbe required

to make an-éxact calculation as*tovthé:degréetor the amount -
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of force which mdy be needed to avoid death or serious

bodily harm. ' Therefore, in self-defense the defendant has

" the right to use the force needed to avoid death or serious

bodily harm.

The force used in the self-defense does not have
to be limited to the degree or amount of force used by the
victim. The defendant has a right to use so much force as

appears to be necessary for complete self-protection and

which a person of ordinary reason and firmness would have

believed to be needed to prevent death or serious bodi1§
harm. |

Since in the heat of conflict or in the face of
impending peril a person cannot be expected to measure
accurately the exact amount of force necessary to repel an
attack, a person will not be§deemed-to have exceeded his
right with respect to self-defense unless the force used is
so excessive as clearly to be vindictive under the
circumstances.

The right of self-defense is limited -- not
Timited by actuality but by the reasonableness of belief.
The force which a person may use in self-defense is that
which under all circumstances reasonably appears necessary
to that person in order to prevent an impending injury.

The infliction of serious bodily injury is not

justifiable or excusable on the: ground of ‘self-defense by
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reason of a danger or apprehension of danger of a slight

bodily injury or of a mere indignity or of a slight or

moderate injury -such as that to be apprehended from simple

0( ordinary assault and battery with or without some type
of weapon uniess that assault is accompanied by acts
indicating the imminent danger of serious bodily harm or
death and produces in the mind of the accused a reasonable
belief of such danger. | |

‘In,detefmining whether a particular means or
method used in self-defense is or is not excessive, the
amount of force exerted,. the means or instrument by which
it is applied, the manner or method of applying it, and the
circumstances under which the force was applied are among
the -factors which should be considered,

The privilege of ée]f—defense rests upon the
necessity of permitfing a person who is attacked to take
reasonable steps to prevent harm to himself or herself
where there is no time to resort to the law. The privilege
extends to the use of all reasonable force to prevént any |
threat of harm or offensive bodily conduct or any
confinement whether intended of negligent. -

I will ask you'tovcontihue your deliberations.

If you have any other qﬁestions, write me a note.. Thank
you very much.‘-PTeaSe retire to the jury room and continue

your deliberations.
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(Whereupon, the jury goes to the jury room at
approximately 10:20 a.m.)

THE COURT: Any objection from the state to my
recharge? ‘
 “MR. WILLIAMS:  No, Your. Honor.

THE COURT: Any exception to anything else that's
been going on since the jury started deliberation?

MR. WILLIAMS: No; Your Honor.

THE COURT: Any exception from the defense to my

" recharge?

MR. BUTLER: I just-have to ask a couple
questions; I didn't hear -- and maybe'i missed it. You
charged self-defense is a complete defense?

\ THE COURT: . Yes, sir. T1f shown by the facts,
entit]eéuto a verdict of not guilty. I did charge that.

MR. BUTLER: And the state's -- it's the state's
burden to disprove: self-defense?

THE COURT: Yes, sir, I charged that.

MR. BUTLER: I have to request an additional

charge in light of the questions and in 1ight of hearing it

again. You know, sometimes we -- I don't realize the need

for a charge until 1 hear {he“chaFge.

And in light of some of the questions, I'm not

‘gure that it would: be clear to them that in both the case

of murder and manslaughter that the state must prdve the
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defendant's .conduct killed the victim, in other words,

proximate cause.

I haven't asked. for that before. I understand

that. In light of the recent questions that they submitted

concerning the timing and asking for a time line they may
not be able to establish, I have to ask the Court to charge
on causation or proximate cause..

THE COURT: A1l right, sir. I decline that. 1

think it's perfectly clear under the circumstances that he

had to have caused the death of the victim in the case or
he's:not responsible. I dbn't know how they could think
anything else.

MR. BUTLER: Yes, sir.

THE COURT: A1l right. I note your exception.

MR. BUTLER: Thank you.

THE COURT: A1l right. We'll be at ease.

And, again, thank you, Madam Court Reporter, for
preparing those transcripts.

(The trial 1is in recess at approximately

.10:20 a.m.)

(The trial reconvenes at approximately 12:00
noon, the defendant being present with counsel, and the
following proceedings were had:)

THE COURT: Thank you very much. I understand we

have a verdict. Is the state ready to receive the verdict? -




564

"~ 546

—

MR. WILLIAMS: Yes, sir.
'THE COURT: Is the defense ready?
" MR. BUTLER: Yes, sir.
THE COURT: Al1 right. Ladies and gentlemen, we

don't allow any emotional outburst in the court when the

o o &~ ® N

verdict is announced. If you think you might have

7 difficuTty~contr§11ingfy6ur emotions, I will ask you to
8 step outside the door. It won't be just a few minutes

9 until somebody can tell you what the verdict is.

0 A11 right. Bring the jury in, please.

11 (Whereupon, the jury returns to the courtroom at

12 approximately 12:02 p.m.)

131 THE BAILIFF: The jurors are presenf, Your Honor.
14 THE COURT: Thank you, sir.

16 - ‘Madam Clerk. :

16 "THE CLERK: Case-number 2006-GS---

17 THE COURT: Let me see it, please.

18 | - - THE CLERK: I'm sorry.

19 (The clerk tenders verdict to-the Court.)

20 - . -THE COURT: A1l right. The verdict is in the

21 proper form. You may -publish the verdict.

22 - THE CLERK: Thank you.

23 Case 2006-GS-10-4259, State of South Carolina vs.

24 -Moses Akhenaton Frasier, indictment for murder, the verdict

25 of the jury is guilty of voluntary manslaughter. Signed
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Timm W. Gipe, October 5th, 2006.

" Mr. Foreperson and ladies and gentlemen of the
jury, if this is your verdict, please raise your right
hand.

' (Whereupon, each member of the jury raises their
right hand.)

THE COURT: - Thank you, -ma'anm.

Any request to poll the jury from the state?

MR. WILLIAﬂS: No, Your Honor.

THE COURT: From the defense?

MR. BUTLER: Yes, sir.

THE COURT: A1l =ight. Ladies and gentlemen, I
have two questions that I'm'going to ask each of you. The-
first question is: Was this your Vefdict? And you just
answer appropriately. The second questioen is: Is it still
your vendict? And you just answer that question
appropriately.

We'll start with the foreperson and go right
across each row.

Mr. Foreman, was this your verdict?

THE FOREMAN: Yes.

THE COURT: 1Is it still your verdict?

THE FOREMAN: Yes.

THE COURT: Sir, was this your verdict?

A JUROR: Yes..
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THE COURT: 1Is it still your verdict?

A JUROR: Yes.:

THE COURT: Ma'am, was this your verdict?
A JUROR: - Yes,

THE COURT: Is it still your verdict?
A‘JURdR: Yes.

THE COURT: Sir, was this your verdict?
A JUROR: Yes.

THE COURT: 1Is it still your verdict?

A JUROR: Yes.

THE COURT: Ma'am, was this your verdict?
A JUROR: Yes. |
THE COURT: Is it still your verdict?

A JUROR: .Yes.

THE COURT: Ma'am, was this your verdict?
A JUROR: Yes.

THE COURT: 1Is it still your verdict?

A JUROR: Yes.

THE COURT: Ma'am, was this your verdict?
A JUROR: Yes.

THE COURT: 1Is it still your verdict?

A JUROR: Yes.

THE COURT: Ma'am, was this your verdict?

A JUROR: Yes.

THE ‘COURT: 1Is it still your verdict?

548 ]
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A JUROR: Yes.

THE COURT: Ma'am, was this your verdict?
“A JUROR: Yes.

THE COURT: 1Is it still your verdict?

A JUROR: Yes.

THE COURT: Ma'am, was this your verdict?
A JUROR: Yes, sir.

THE COURT: 1Is it still your verdict?

A JUROR: Yes.

THE COURT: Ma'am -- sir, was this your verdict?

A JUROR: Yes.

"THE COURT: 1Is it still your verdict?
A JUROR: - Yes. |

THE COURT: 8ir, was this your ysréict?
A JUROR: Yes.

THE COURT: Is it sti11 your verdict?

A JUROR: Yes.

THE COURT: I have polled all twelve jurors, and:

the verdict stands. , B

‘Ladies and gentlemen, that concludes your

services in this case. That concludes your services for

this week.

If you want to talk about the case now, you're

free to do so, but you don't havée to talk about it if you

don't want. That's entirely up to you.
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1f someone contacts you and wants you to talk
about the case and you don't want to do it and that person
persists in trying to get you to talk about it after you
make it clear to them that you would rather not discuss it,
please report that back to the ‘clerk of court for me. We
will not allow any harassment of our jurors.

You'vevbeenrafvery'hatient juror, a very
difficult case, and we appreciate your service very much.

And I would ask you just to hang around a few

“‘more minutés. It won't take but a very few minutes, and

we'll be dismissing you for the week.
AnythingAfrém the state?
" MR.: WILLIAMS:  No, Your Honor.
THE COURT: From the defense? |
MR. BUTLER: Yes, éir. I renew my mOtion‘;or a

directed verdict -for all the bases that I set forth at

those 'times and move for a new trial on the same basis.

THE COURT: Al1 right, sir. I would deny the
motion for the grounds previously stated.

“Mr. Butler, I think you gave your client an

"excellent-defense. I think there was an abundance of

evidence that he was guilty of the crime charged, and I
would not interfere with the jury's verdict. I think it's
a proper verdict.

'Bring your- client: around, please.
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~ + (Mr. Butler and the defendant approach the

podium.)

THE COURT: Anything else from the state?
Anybody want to be heard on behalf of the state?

MR. WILLIAMS: Yes, Your Honor. Your Honor, does
the Court ---

THE COURT: Just fill out the nameAand you can

- fi11 out the rest of it later.

Does anybody want to speak from the state?

MR. WILLIAMS: Your Honor, 1'd like to go on the

record.

THE COURT: = Go ahead, sir.
_MR. WILLIAMS: Your Honor, obviously the Court's
heard the facts of the case. I'm not going to go over
‘ iane

those,

I'T1 open that the defendant has a prior strong

.arm robbery and advise the Court that charges have been

~ picked up while he was in jail, in jail for this case, Your

Honor. So. he has picked up new offenses after being in
there, and I can go over that with the Court.

MR. BUTLER: Your Honor, I would object to

- pending charges.

- THE COURT: I don't need to hear that. ‘All
right.

. MR. WILL AMS: Beyond what the Court has already

~ 5579
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heard, I believe the victim's sister would like to speak.
THE COURT: 1I'11 be glad to hear from you. Come-
on up, ma'am. I'11 be glad to hear from you. Yes, ma'am.

THE VICTIM'S SISTER: Yes. I just want to say

- that during -- it's a hard feeling when somebody gets their

child killed in the street 1ife of Charleston. And during
the time that my'brotﬁer got killed, it took the emotion of

-- what he -- you know, take medications and everything

from this, a11-sort'of‘differentﬂfﬁings.

My father would have been here today, but he ‘
didn't live six hon{hs. He catch a stroke and everything;
from being an only son, being an only daughter. |

And my%moﬁ; she just have times where she héve
difficuﬁt'tiﬁésvbecauéé she nevet got over her son's death
and things 1ike that. )

And the daughter my brother used to always -- my

"* biother used to tend to, she comes over to my mother's

'house. " She always just cries, my uncle's not -- not coming

home.

And it hurts me, pecause“1'11-be*1ooking for my

‘brother and-he never comes back to see us, and things like

' that. And it makes we feel different towards people and

have different feelingsi'makes me stop dealing with a lot

 of people since this kind of thing happened to my brother.

THE'COURT: A11 right. Thank you, ma'an.
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Anything else, Mr. Williams?

MR. WILLIAMS: No, Your Honor. Thank you.-
THE COURT: Mr. Butler.

MR. BUTLER: Thank you, . Judge.

Moses is 25. He has only a sixth-grade

education. He comes from a large family, some of whom

. you've heard from, many of -whom you may have noticed in the

courtroom.

THE COURT: Yes, sir.

MR. BUTLER: . I.think he has a strong support
base. They've been involved 1n,thfs.case intimately since
the beginning.

. You know, I'm used to standing up here and
presenting mitigation after a guilty plea. It's a little

-

difficult for me to do after a trial. 1 have maintained

. that my client is not only not guilty but innocent.

As far as on the details, I should point out that

_there was no weapon involved in this case. 1 stand by the

sentiment expressed in my closing that it would be nice if

we could preach passivism in all circumstances, but it

‘becomes increasingly difficult to do that. I ask the Court

to consider there was no weapon involved in this case.
'Regarding some of the matters that we discussed
at pretrial, Moses does have a history of mental illness,

and my psychiatrist had. opined that.were he to plead guilty
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it would be appropriate to plead guilty but mentally {11,

which is not to say that he was guilty; but given his

‘history, at the time of the event, he would have been

‘‘unable to control his actions, and he has since been

medibatedland-hés been medicated both in the state hospital
and at the jail. I think he's done remarkably well on his
medication.

He's been in jail for three years. You know, any
time, obviously, a homicide means somebody is dead, and it
was a tragedy for all the reasons I stated in my closing
argument, and I stand by those.

I know the Frasier family sends out their
sympathies, and the Bostons are in their prayers.

I have asked Moses, as I advise all my clients --
this is not‘:t all a reflection on any of Your Honor's
rulings -- but with any conviction, there is an appeal, and
in the event of a reversal there's another trial. And I
si1ehce,~jn the event of a retrial. Again, that's not to

comment on Your Honor's rulings. As a matter of course, I

= file an appeal. I'd ask you to please not hold that

against him,
As Your Honor is well aware, manslaughter has a
wide range of sentences, - -anywhere from:I believe two to

thirty years. In every manslaughter case;:obvioué]Y.
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somebody haé_died, Again, emphasizing the factors that
I've -- that I've spoken to, it's clear that there was no
weapon. - It's clear that there was some aggravation on the
part of the victim, thch is what the jury has found.

And I ask the Court to please consider sentencing

.ﬁim jn an apprépriate range, which I don't think is closer

. to the max but closer to somewhere in the middle.

And 1 believe that’'s all we have.

And ‘his family could not be here, but they ask you
to please recognize that they were here throughout the
trial. ,

THE COURT: A1l right. Thank you, sir.

‘Well, as I said, Mr. Butler, I compliment you on

the defense that you gave your client. 1 think your

‘defense .was directly responsible for him being found guilty

of manslaughter rather than murder, because I think the
facts in this case would have supported a charge of murder.
I don't know that there's much mitigation that he

used his hands. 1In fact, I don't know that's not an

- aggravated circumstance, because to kill a man like this

with your hands you have to hit him over and over.
Sometimes when someone hits you in a crucial spot,
it's all over right there, and then it's done and you can’'t

stop, but you can stop beating a man, and he didn't stop

beating this man. It's obvious to me from the autopsy
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report that he was hit multiple times. It's just a

- terrible ¢rime for no'1egit1mate'reason.that‘we know of at

~this-point.

"The sentence:of the Court that the defendant be

committed to the State Department of Corrections for a

period of thirty years.. You will get credit for all the

time that.yOU’ve served.

MR. BUTLER: Thank you, Judge.

. {The defendant is escorted from the courtroom.)

THE COURT: Ladies and gentlemen, as I told you
earlier, you're the judges of the facts. You have a job to
do, and you?vevdéne,your job. .

I'm the judge-of the law. I have to preside. I
mékevevidentiary rulings. One of my jobs-is to pass
sentence. That's not your province. If you think my
sentence was too harsh, I hope‘you don't think hard of
yourself for the conviction. That's my job. You blame me,
but not you. You did What you're required to do. |

I have to do what I think 'I'm required to do under
the circumstances, and I.doh't want you to feel any guilt
or remorse that I sentenced him to the maximum. I think
that's what he deserved. ‘You're free to disagree with
that, that doesn’t bother me~at»$11, but I really don't
want you to feel bad based on the sentence I gave. As I

said, we separate our jobs. You did yours; I do mine.
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:people,of Charleston County. We couldn't have court

~without people Tike you willing to serve, and I know some
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.country is serve on a jury.

competent people sqch as yourselves to sit on that jury and

- and being willing to sit.

before 1 excuse you?

: 57‘x
857
We thank you for serving. You'll get a little
check in the mail. 1It's not much. You probably couldn't
even go across the street to 82 Queen Street and have

dinner tonight. But primarily you get the thanks of the

of you have served and sacrificed financially, and that's
.- that’'s ~-- it's admirable. Winston Churchill said the

greatest service a man can do in times of peacetime for his

1 hope you never wind up in court. - You might be
fn an automobile accident or something and wind up 1in a

court, and you'll need.-a jury, and you would want good,
render an opinion. So we appreciate very much your coming!
Do any of you have any questions or comments

(There was no response.)
g THE‘COURT; -Thank you very much. You're excused
at this time. U
. The court is in recess until 9:30 in the morning.
(Whereupon, the jury is excused and the trial is

concluded at approximately 12:15 p.m.)
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STATEMENT OF ISSUE ON APPEAL
; The trial judge committed reversible error by allowing Frasier’s inculpatory
statement into evidence, as the investigating officers obtained it in violation of Miranda v.

Arizona, 384 U.S. 436 (1966).



STATEMENT OF FACTS

On October 2 through 5, 2006, Moses Frasier stood trial in Charleston County,
before Judge James C. Williams and a jury, on an indictment charging him with murder.
The victim, Kenneth Boston, had been beaten to death. There were no eyewiﬁlesses to the
crime. “We don’t know why Kenneth Boston was killed,” the Assistant Solicitor conceded.
SUP. ROA p. 1, lines 7-20. One witness, a transvestite hooker, testified that she saw Frasier
and Boston fighting earlier that night but that Boston had provoked the altercation. ROA p.

156, lines 12 and 13. Frasier did not testify. In addition to murder, the judge instructed the

581

jury on voluntary manslaughter and self-defense. The jury found Frasier guilty of

manslaughter, and the judge sentenced him to.imprisonment for 30 years.
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ARGUMENT

.

The trial judge committed reversible error by alIowingi Frasier’s inculpatory

statement into evidence, as the investigating officers obtained it in violation of Miranda v.

" Arizona, 384 U.S. 436 (1966).

While mvesngatmg the death of Moses Frasier, investigators received a report about

“an individual who had come to the hospital to be treated for an- mjury ” ROA p. 2, line 22 -

'~ p. 3, line 2. Detective Barry Goldstein confronted Frasier in a “treatment room” and

* began questioning him about “how he had sustained his hand injury.” ROA p. 3, line 13 — |

p. 4, line 12. Frasier told’ Goldstein that “he Ahad left a female ﬁ'iend"s house .and he was
jumped by ... five or six iaersons, and he was beaten up.” ROA p. 4, line 25 —p. 5, line 4,
Goldstein went to a telephone to check Frasier’s story and détennined that no incident such
as that descriB;d by Frasier ha& been reportgci. ROA p. 5, line 23 —p. 6, line 14. | Goldstein
returned to the trea;tmgnt room ‘and asked “if Mir. Frasieir would consent to giviné me blood.”

ROA p. 6, lines 15-21. Frasier declined. ROA p. 7, lines l,ahd_ 2. Goldstein would not -

allow Frasier to smoke or even go to the bathroom. 'ROA p. 7, line 18 — p. 8, line 8.

Another officer, Douglas Coates, stood watch in the hallway. 'ROA p. 7, lines 3-7.

Frasier was formally arrested when the officers discoveted him trying to switch _

" pants with his brother behind a 'curtziin. ROA 7, line's 8-13;'ROA p. 9;-1ine 14 —p. 16, line 6.

, Specks of Kenneth Boston’s blood were later found on Frasier’s jeans. ROA p. 129, line 9 —

p. 130, line 5. - At thls point, Goldstem mformed Frasier of hlS rights pursuant to Mzranda

ROAp. 10, lines 7-9.



Defense counsel. moved to suppress Frasier’s statement -about the origin of his
inj'urics. ROA p. 21, line 24 — p. 22, line 6. The judge denied the motion. ROA p. 25, lines
1425.

Detective Goldstein gave the jury the following account of his interrogation of
Frasier: |

I asked him how he got the hand injury. He said that he was

at a female’s house ... and that five or six subJects had

jumped him and that’s how he had sustained the i mJury
ROA p. 103, lines 14-2(_).‘ Goldstein called headquat‘ters and “asked them if they had any
calls ... for a fight anytime after midnight and their answer was ‘no’.” ROA p. 103, line 21
—p- 104, line 6. The Assistant Solicitor led off hJS closing argument by exploiting Frasier’s
_ statement to Goldstein,‘using it to discredit his claihl of self-defense. ROA p; 176, line 14 -
p. 177, line 15. “The truth is,” the prosecutor concluded, “he made up a story to conceal
what he did.” ROAp 190, line 23 —p. 192 lme 8.

A statement obtained is a result of custodlal mterrogatlon is madm1551ble unless the

suspect was advised of and voluntarily waived his rights Mz‘randa v. Arizona. The issue in

the present case is whether or not Fra51er was in custody at the tlme he responded to
Goldstein’s questlons “The purpose of the Mzranda warnings is to apprise the defendant of
[hlS] co_nstltunonal privilege not to incriminate [hlmself] while in (the custody of law
enforcement.” State v. Evans, 354 S.C. 579, 582 S.E.2d 407, 409 (2003). “Whether a

suspect is in custody for Miranda purposes is an objective determination based upon the

totality of the circumstances, includihg the individual’s freedom to leave the scene and the'

purpose, place and length of the questioning.” State v. Navy, 370 S.C. 398, 635 S.E.2d 549,
553 (2006) (quotation marks and citation omitted). “The relevant inquiry is whether a

6
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reasonable man in the suspect’s position would have understood himself to be in custody.”
Bradly v. State, 316 S.C. 255,449 SE.2d 492, 493-94 (1994). |
Without a doubt, Frasier would have understood himself to be in custody at the time
of Goldstein’s questioning, under the tbtality of the circumstances. Goldstein and at least
one other officer confronted Frasier in the “treatment room™ of the hospital as Frasier was
being treated for his injuries. The tenor of this meeting is disclosed by the fact that, even
- though Goldstein claimed Frasier was not in custody, Frasier felt it necessary to ask
Goldstein if he could smoke a cigarette or even go to the bathroom. A reasonable man in
Frasier’s situation would have understood himself to be custody. Accordingly, his statement
to Goldstein abput the source of his injuries should have been excluded from evidence. |
The en"or could not have been haﬁnless. ,
Whether error is harmless depends on the circumstances-of
the particular case. No definite rule of law governs this
finding; rather, the materiality and prejudicial character of the
error must be determined from its relationship to the entire
case. Error is harmless when it could not reasonably have
affected the result of the trial.
State v. Mitchell, 286 S.C. 572,‘ 336 S.E.2d 150, 151 (1985)> (quotgtion marks and citation
omitted). There were no eyeﬁmesées to the incident. Frasier’é defense was self-defense.
In his closing argument, the Assistér_lt' Solicitor employed the improper. étatement_ to
disparage Frasier’s defense. .Finally, the State’s evidence of gﬁilt was néi: overwhelming, as
the jury indicated by finding Frasier guilty of voluntary manslaughter instead of rnurdér.

For this reason, the Court should reverse Moses Frasier’s conviction and remand for

a new trial.
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STATEMENT OF ISSUES ON APPEAL
The trial court properly allowed Appellant’s statement into evidence because he was
not in custody at the time it was given, and therefore, the statement was not obtained in b

violation of Miranda v. Arizona, 384 U.S. 436 (1966).
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STATEMENT OF THE CASE
Moses Frasier (Appellant) w?s indicted for the murder of Kenneth Boston in
Charleston County. He was tried before the Honorable James C. Williams and a jury on
October 3-5, 2006. Appellant was convicted of the lesser included charge of voluntary

.manslaughter and was sentenced to thirty years imprisonment. This appeal followed.



STATEMENT OF FACTS

Prior to trial, the court conducted a Jac n v: Denno’ hearing to determine whether
Appellant’s statement to Detective Goldstein regafding how Appellant sustained an injury
to his hand was admissiblg. (R. D). Detective Goldstein testified he was investigating the
death of Kenneth Boston on Huger Street in Charleston. (R. 2)."‘.Detec~tive Goldstein received
a dispatch indicating an m;lmdual waé at the Med1ca1 University of South Carolina stating.
He had sustained the injury on Huger Street in North Charleston. (R.3).

Upon arriving at the hospitai, Detective Goldstein talked with hospital personnel
regarding Appellant’s injuries. ( R. 3j. He then proceeded to where Appellant was awaiting
 troatment, Detective Goldstein first asked Appellat his name and then asked bow he had
sustained the injury to his hand. Appellant stated he injured his hand at a female friend’s
house on Huger Street in North Charleston. (R. 4). ‘Aﬁpe-lla-nt told Detective Goldstein he
was “jumped” by five or six persons anéi was “bex;ten up;” (R. 4-5). Detective Goldstein
left Appellant to make phone calls to the North Charleston Police Department and the
Charleston County Sheriff’s Office to determine if either had a Huger Street within their
jurisdiction. (R. 5-6). ﬁpon learning neither had a Huger Street in their jurisdiction,
Detective Goldstein returned to Appellant’s treatmeﬁt room, (’

While talking with Appe]lant, Detective Goldstein had noticed some blood spots on
. Appellant’s pants. Detecti\;e Goldstein asked if Appellant would consent to giving blood to
test against the spots .on his pants and against Boston’s blood. Appe]lant refused consent.

(R. 6-7). Subsequently, Appellant asked to use the restroom and Detective Goldstein

"Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908 (1964).
3
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directed a nurse to give him a bedpan to use instead of allowing him to leave the room. (R.
7-8). Detective Goldstein acknowledged he did not want Appéllant to use the restroom
because he did nb_t want to “lose those pants.” (R. 20).

Detective Golthein te;ﬁﬁed several minutes passed until another officer got his
attention because Appellant and his brother were aftempting to swap pants behind the privacy

curtzin. (R. 7). Appellant was then arrested after putting up a struggle. Detective Goldstein

testified Appellant was read his rights pursuant to Miranda after being arrested. (R. 9-10).

Appellant’s counsel moved to suppreés the statements regarding how Appellant

* injured his hand. (R. 22-25). The State maintained Appellant was not in custody when

Detective . Goldstein began his discussion with Appellant, and therefore, the statements
should not be excluded. ( R 22-23).

The trial court found Appellant was in custody from the time Detective Goldstein
prohibited him from going to the restroom. The trial court concluded: “Anything he said
before that is-admissible, but anything he said after that is not admissible until [Detective
Goldstein] gave [Appellant] the Miranda.” (R. 25; 29).

* At trial, the étate offered several witnesses that were at Boston’s house the night he
was killed. James Gibbs stated Boston was his cousin and lived next door to him on Huger

Street in Charleston. ( R. 33). Gibbs was over at Boston’s house on the night Boston was

killed. Gibbs testified Boston twice opened his front door and the second time Boston went

" outside to talk. (R.34-35). He testified he left through the back door and found Boston on

the ground bleeding. (R.36-39).



Robert Washington testified Appellant was at Boston’s door the first time he opened
it. (R47-48; 134). Weshington testified that Boston “came back in there real fast” (R. 49).
He explained Boston “was acting like something was wrong . .. a little jittery.” (R. 51).

Carol Adams, a nurse on duty in the MUSC Emergency Room, testified she treated
Appellal\at. Adams testified the notes left by the triage nurse indicated Appellant told the
triage nurse that he injured his hand when he was assaulted by five persons. (R. 67). Adams
stated she asked what happened and Appellant’s mother, who was in the room with
Appellant, indicated it ‘;\vas about some girl.” (R. 73). A

Doctor Carl Queener testified he also treated Appellant in the ER. He stated
Appellant had a “fight bite” to his hand and explained that the injury would occur when ‘you
punch someone in the mouth and they bite down. (R. 93). Dr. Queener also testified
Appellant stated his injuries were caﬁsed when he was assaulted by five persons. (R. 92).

Doctor Alan Bennett performed the autopsy on Boston. (R. 74). He detailed the
injuries Boston sustained. (R. 78-87). Finally, he indicated the cause of death was blunt
force trauma, most likely by being hit or kicked and not by being struck with an object. (R.
87-88). |

Corporal McBrayer testified he was at the hospital in order to ascertain the status of
the victim, Boston. He testified a nurse approached and told him they had a patient from the
Huger Street area with a broken hand. Corporal McBrayer testified he passed the
information to Detective Goldstein. (R. 97).

In front of the jury, Detective Goldstein testified over Appellant’s objection that he

spoke with the nursing staff and was told a patient had come into the hospital with a hand
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injury that was sustained on Huger Street. (R. 102). Detective Goldstein testified he asked

5



596

Appellant about his hand injury. Appellant said “he was at a female friend’s house on Huger
Street in North Charleston and that five or six subjects had jumped him and that’s how he
had sustained the injury.” (R. 103).
. Detective Goldstein 1‘nd1cated they were able to take possession of Appellant’ pants
to compare a blood stain on them to the victim’s blood. (R. 106-107). Lilly Gallman, a
forensic DNA analyst with SLED testified the blood on Appellant’s pants at the hospital
matched the victim, Boston. (R. 127; 129-103). She testified the chance of another
individual matching the DNA profile was one in 570 quadrillion or
1/570,000,000,000,000,000. (R. 130-131).
Appellant’s brother, Kwame Frasier, testified Appellant woke him up and told him

Appellant thought he broke his hand. ‘Kwame Frasier testified his brother told him that some

guy “played him and he kicked his ass.” (R. 119-120).

The jury convicted Appellant of the lesser included charge of voluntary manslaughter.

He was sentenced by the court to thirty years imprisonment.



" L~ The trial court properly allowed Appellant’s statement into

evidence because he was not in custody at the time it was given,
and therefore, the statement was not obtained in violation of

- Miranda v. Arizona, 384 U.S. 436 (1966).

' Abpeﬁant maintains the trial court erred in fmhng to suppress all sta;cements made by
Appellani to Detecﬁve Goldstein. Appellént asserts the statements were "obtaine,d‘ ‘while he
underwent custodxal interrogation in violeﬁon of Miranda. The statement allowed by the trial
" court, 'however, was given by Afpellaﬁt prior to his being:in custody. Therefore, Detective

: Goldstein was not: required to inform Appellént of his Miranda I;i'ghts.-‘ Additionally, the
jéypdrin'issiori'of the étéfetnent through Detecti;fe'Goldst'ein, even if .ol‘).t:ained‘ih'vio'lation of
; Mgmgia, is clearly harmless errot. IR k

l. In cnmmal cases, the appellate oom't reviews errors of law only. M 345

8C.1,54, 545 S.E.2d 827, 829 (2001), “Appellate review ¢ of whether a person is in custody

for eranda_purposes’ls limited to a determmatlon of whether the trial Judge s tuling is
supported by the fecord.” State v. Navy, 370 8.C. 398, 405, 635 S.E.2d 549, 553 (Ct. App.
| 2006), see also, State v. Eesler, 322 5.C. 333,342, 471 S.E.2d 745, 751 (Ct. App. 1996)
' (finding appellate court’s review of the issue of custody is lumted to a detenmnatlon of
'whether the ruling by the trial court is supported by the testimony) (c;tmg State v. Primus,
312 S. C 256 440 S.E. 2d 128 (1994)).

“The purpose of the M_ warnings is to appnse the defendant of [hlS]
constitutional privilege to notincriminate [himself] wh11e in the custody of law
enforcement.” State v. Evans, 354 S.C. 579, 583, 582 S.E.2d 407, 409 - 410 (2003)1(ciﬁng

Miranda, 384 U.S. at 444, 86 S. Ct. at 1612). Custodial interrogation is defined as

7
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-“questioning initiated by law enforcement officers after a person has been taken into custody

or otherwise deprived of his i'}'eedom of action in any significant way.” Miranda v. Arizona,
384 US. 436, 444, 86'S. Ct. 1602, 1612 (1966). “The totality of the circumstances,
including the individual’s fresdom to leave the scene ;a.nd the purpose, placé and length of
the questioning must be considered. f_I'he relevant inquiry is whether a reasonable man in the
suspec;?s position would have understood himself to be in custody Bradley v. State, 316.

S.C. 255, 257, 449 S.E.2d 492, 493-94 (1994) (citations omitted). The custodial

determination is not based upon the subjective views of the suspect or the interrogating

officers. S_&lf_@_Y,_E.@.&_ﬂ, 327 8.C. 121 128 489 8. E2d 617, 621 (1997). The fact the

mvestlgatxon has focused on the suspect does not tngger the need for __n:gm_a warnings |

unless he is in custogly. 1d. at 127-28, 489 S.E.24d at 621 (citing Mmth/I_L_u_r,plly, 465
. U.S. 420,104 8. Ct. 1136, 79 L. Ed. 2d 409 (1984)_)‘. |

In the instant case, the Appellant’s ability to leave was not restricted by Detective

Goldstein, and no reasonable person in Appellant’s position would believe they were in

~ custody at the time Appellant made the statement to Detective Goldstein regarding bemg
| jmhped by five or six persons. Even if the court correctly ruled Appellant was in custody as

.of the time Detective Goldstein prohibited him from psing'ﬂle restroom, the statement |

Appellant challenged at trial and in his brief was made before he asked to use the restroom.

The testimony reveals that Detective Goldstein arrived at the hospit_ai and discussed
Appellant’s status with hospital staff. He then found Appellant’s room, asked his name and
then asked him how he sustained the injury to his hand The question was the second

question asked to Appellant and was prior to any restrictions being placed on Appellant.



While Appellant argued he could not leave because he was receiving treatment, this

was not an impediment put in place by the police, but was voluntary on the part of Appellant.

As shown by the record, Detective Goldstein asked Appellant about his hand and then left.

the room in order to attempt to verify the information received. At this time Appellant
clearly could have left, albeit Qithout obtaining treatment, and had no reason to believe he
was in custody. Based on a totality of the circumstances, including the fact Appellant was
in the hospital where he voluntarily stayed, the fact the statement came as a result of the
second question asked by Detective Goldstein (the first being Appellant’s name), and the fact
. Detective Goldstein left him alone so the officer could make a phone call after asking the
question, no person would reasonably believe they were in custody at the time the .Appe}lant
gave the objected to statexﬁent.

ﬁ Even if improper, the admission of the statement was a harmless error because it was
merely cumulative to the testimony by Carol Adams and Dr. Queener. The commi:;,sion of
legal error is harmléss if it does not result in prejudice to the defendant. For the error to be

harmless, the appellate court must | determine “beyond a reasonable doubt the error
complained of did not contribute to the verdict obtained.” Taylor v. State, 312 S.C. 179, 181|,
439 S.E.zd 820, 821 (1993) (citing Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 834, 842
(1992)). Because Dr. Queener and Carol Adams testified to the same story offered by
Appellant to Detective Goldstein, .its admission even if iﬁlproper, would be merely
cumﬁlative to other testimony in the record. S;eg State v. Haselden, 353 S.C. 190, 197, 577
| S.E.2d 445, 448-49 (2003) (étaﬁng fhe admission of improper evidence is harmless where
| the evidence is merely cumulative to other unobjected-to evidence); State v. Kirby, 325 S.C.

390, 396-97, 481 S.E.2d 150, 153 (Ct. App. 1996) (finding even if officer’s testimony

9
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regarding information radioed by the police dispatcher constituted hearsay, its admission was
harmless given it was cumulative to similar testimony that was admitted without objection).?

In addition, there was substantial evidence tying Appellant to Boston;s death.
Appellant was seen at Boston’s house and after talking outside with Appellant briefly,
Boston retumned inside acting nervous. Additionally, the blood found on Appellant’s panfs
matched Boston with absolutely no possibility of it coming from anyone other than the
victim. Finally, Boston was beaten to death and Appellant was obtaining treatment for an
injured hand and a fight bitf:. As a result, the testimony by Detgctive Goldstein and the
soli&tor’s comments in closing argument regarding Appellant’s story about being jumped
by five or six persons did not affect the outcome of the trial given the overwhelming
evidence of Appellant’s guilt.

Accordingly, it was not error for the court to admit the testimony by Detective
.Goldstein. Even if Appellant was in custody and the admission of the testimony by Détective
Goldstein was error, it was merely cumulative to other testimony in the record and, given the
overwhelming evidence of Appellant’s guilt, the error was harmless. As a result, Appellant’s

conviction and sentence should be affirmed.

*While Appellant objected to the testimony by Adams and Dr. Queener at trial, the objections
were overruled by the trial court and Appellant has not raised the issue on appeal. As a result,
Appellant has waived his right to contest the admission of the testimony through Adams and Dr.

Queener. See ML-Lee Acquisition Fund, I.P. v. Deloitte & Touche, 327 S.C. 238, 489 S.E.2d 470
(1997)(unappealed ruling, whether correct or not, is law of the case).

10



CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the judgment and

~ conviction of the lower court be affirmed.
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PER CURIAM: Moses A. Frasier appeals his conviction and sentence for voluntary manslaughter,
arguing the trial court erred in refusing to suppress a statement he made to a police officer. We
affirm [1] - pursuant to Rule 220(b), SCACR, and the following authorities: State v. Navy, 370 '
S.C. 398, 405, 635 S.E.2d 549, 553 (Ct. App. 2006) (“Appellate review of whether a person is in
custody for Miranda purposés is limited to a determination of whether the trial judge’s ruling is
-supported by the record.”); Bradley. v. State, 316 S.C. 255, 257, 449 S.E.2d 492, 493-94 (1994) (‘The
relevant inquiry is whether a reasonable man in the suspect’s position would have understood himself
to be in custody.”). P ' . -

AFFIRMED.

"HEARN, C.J., SHORT and KONDUROS, JJ.; concur.

[1] We” decide this case without oral argument pursuant to Rule 215, SCACR.
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