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State of South Carolina v. Jerrard A. Smith 
Case No. 07·08-10-5324 etal 

. ·Ouilty Plea Hearing of December 5, ·2008' . 
before The Honorable R. Markley Dennis, Ir. 

(DEFENDANT PRESENT) 

(OFF RECORD BENCH CONFERENCE) 

THE COURT: What we will do rather 

2 

4 than to have everybody standing -- I don't care 

5 what order that you' all want to agree to but 

6 rather than everybody standing up together 

7 speaking" I will take them one at a time if you 

8 want me to ---

9 

10 

MR. DURANT: 

.THE COURT: 

That's at the end part. 

Right, that's at the end 

11 part, not during the victim's presentation and 

12 not during the plea qualification. Do we have 

13 some Indictments? 

CLERK: Yes, sir. 
. I 

14 

15 MR. DURANT: I have something that has 

16 all the indictment numbers on it -- (tenders). 

17 

18 

19 

20 

21 him? 

22 . 

23 

THE COURT: 

MR. DURANT: 

MR. DUPREE: 

THE COURT: 

MR. DUPREE: 

THE COURT: 

Thank you. 

Where is Rashard Rivers? 

Here, Your Honor. 

Mr. Durant, you represent 

I do, Your Honor. 

Why don't we do this? 

24 I am going to callout the defendant and the 

25 attorney representing each defendant. I think 
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1 that I have it down but for the court reporter's 

2 benefit and the Court's benefit, please give 

3 your name. 

4 DEFENDANT RASHARD RIVERS: Rashard 

5 Rivers. 

6 THE COURT: No, sir. Your lawyer's 

7 first. 

8 MR. DUPREE: Mike Dupree, Your Honor. 

9 I represent Rashard Rivers. 

10 THE COURT: Thank you. Where is 

11 Jerry Jerome Smith? 

12 

13 

14 

DEFENDANT JERRY SMITH: That's me. 

THE COURT: Who is your lawyer? 

MR. KNOBELOCH: I represent him, 

15 Your Honor. John Knobeloch. 

16 THE COURT: All right, Mr. Knobeloch. 

17 Thank you. Where is Jerrard Smith? 

18 MR. BROWN: Right here, Your Honor. 

19 Peter Brown representing Jerrard Smith. 

20 THE COURT: fhank you, sir. Tocara 

21 Smi th? (No respons e). Ms . Mulvaney, do you 

22 represent Miss Smith? 

23 MS. MULVANEY: Yes. I am Mary 

24 Beth Mulvaney and I represent Tocara Smith. 

25 THE COURT: Thank you. Gwenetta 
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MR. BOWLER: Right here, Your Honor. 

4 

3 John Bowler, I represent Miss Duckett. 

4 THE COURT: Thank you. Let me have 

5 all of your attention, please. We will do this, 

6 part of this, as a group. 

7 Each of you is standing with your 

8 attorney who has now stated their representation 
I 

9 of you for the record. 

10 I have been presented with three 

11 indictments that charge you with various crimes. 

12 Each of you have also submitted to me, and I now 

13 have for each indictment a sentencing sheet. 

14 That sentencing sheet bears the signature of the 

15 Solicitor, Mr. Durant, your signature and your 
I 

16 attorney's signature. By signing this sheet, 

17 you are stating to the court that it is your 

18 desire to enter a plea to the indictment that i~ 

19 references. 

20 When you state that, you are indicating 

21 to me that you've had a sufficient opportunity 

22 to have this matter investigated by your lawyer, 

23 you've had a chance to review that investigation 

24 that he has conducted or the results of that 

2S investigation that he has conducted for you --
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he or she; -- that based on your conversations 

with your l"awyer and the review of the. 

information that has been provided to you, you 

have made a conscious decision for yourself to 

enter a plea to that particular indictment and 

that particular charge. 

You also state that you have had an 

opportunity to discuss with your lawyer what 

that means; in other words, what your plea 

signifies and the possible consequences and 

results of your plea and .thatyour lawyer has 

explained to you the possible sentence that 

could be imposed in each particular case. 

Mr. Rashard Rivers, is all of that 

correct, sir, concerning you as to Mr. 

DuPree's representation? 

DEFENDANT RASHARD RIVERS: Yes, sir. 

5 

THE COURT: Mr. Jerrard Smith, is all 

of that true in connection with Mr. Brown's 

representation? 

DEFENDANT JERRARD SMITH: Yes, Your 

Honor. 

THE COURT: Mr. Jerry Jerome Smith, 

is all of that correct as to you with respect 

to Mr. Knobeloch's representation? 



1 

· S~te of South Carolina v. lerrard A. Smith 
Case No. 07-0S·10-5324 et al 

Guilty Plea Hearing of December 5, 2008 
before The Honorable R. Markley Dennis, Jr. 

DEFENDANT JERRY SMITH: 

6 

Yes, sir, 

2 Your Honor. 

3. THE COURT: Miss Gwenetta Duckett, is 

4 all of that correct as to you with respect to 

5 Mr. Bowler's representation? 

6 

7 

DEFENDANT GWENETTA DUCKETT: Yes, sir. 

THE COURT: And Miss Tocara Smith, 

8 is all of that correct as to you with respect 

9 to Ms. Mulvaney's representation? 

10 DEFENDANT TOCARA SMITH: Yes, sir, 

11 it is. 

12 THE COURT: Mr.· Rivers, the three 

13 indictments that have been presented to me for 

14 you, concerning you, are Indictments 07-4249, 

15 07-4250 and 07-4251. Indictment 07-4259 is an 

i6 Indictment which charges you with murder. Do 

17 you understand that? 

18 

19 

DEFENDANT RAS~D RIVERS: Yes, sir. 

THE COURT: According to the 

20 sentencing sheet you've indicated a desire to 

21 plead to the lesser-included offense of 

22 involuntary manslaughter; is that correct? 

23 

24 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Your lawyer has explained 

25 to you the nature of that crime, the elements of 
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1 that offense? 

2 

3 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Has he explained to you 

4 the possible punishment for that offense? 

5 

6 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: What has he indicated to 

7· you is the potential sentence, the maximum? 

8 DEFENDANT RASHARD RIVERS: On 

9 involuntary? 

THE COURT: Yes. 

DEFENDANT RASHARD RIVERS: Life. 

10 

11 

12 THE COURT: Understanding the nature 

7 

13 of the offense and the possible punishment, what 

14 is your plea? 

15 DEFENDANT RASHARD RIVERS: Guilty. 

16 THE COURT: Indictment 07-4250· 

17 charges you with the offense of grand larceny; 

18 do you understand that? 

DEFENDANT RASHARD RIVERS: Yes, sir. 19 

20 THE COURT: Based on the amount 

21 alleged, it is greater than a thousand but less 

22 than five; do you understand that? 

DEFENDANT RASHARD RIVERS: Yes, sir. 23 

24 THE COURT: Has your lawyer explained 

25 to you the nature of that offense? 
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DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Arid he has explained to 

8 

3 you the possible punishment? 

4 

5 

DEFENDANT RASHARD RIVERS: He has. 

THE COURT: And what has he indicated 

6 to you is the maximum? 

7 

8 

DEFENDANT RASHARD RIVERS: Five years. 

THE COURT: Indictment 07-4251 is an 

9 indictment charging you with Burglary 1st; do 

10' you understand that? 

DEFENDANT RASHARD RIVERS: Yes, sir. 11 

12 THE COURT: Your lawyer has explained 

13 to you the nature of that offense and the 

14 possible punishment? 

DEFENDANT RASHARD RIVERS: Yes. 15 

16 THE COURT: What has he explained to 

17 you is the maximum punishment? 

DEFENDANT RASHARD RIVERS: Life. 18 

19 THE COURT: And what is the minimum 

20 punishment? 

DEFENDANT RASHARD RIVERS: Fifteen. 21 

22 THE COURT: Understanding, Mr. 

23 Rivers, the nature of each of the offenses, how 

24 do you plea as to that offense? 

25 . DEFENDANT RASHARD RIVERS: Guilty. 
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THE COURT: Arid how do you plead as 

to the grand larceny? 

DEFENDANT RASHARD RIVERS: Guilty. 

THE COURT: Are you satisfied with 

your lawyer? 

DEFENDANT .RASHARD RIVERS: Yes, I am. 

THE COURT: Any complaints about the 

way that he has handled your case? 

DEFENDANT RASHARD RIVERS: None at 

all. 

THE COURT: Solicitor, other than 

per.mitting him to plead to the lesser-included 

offense in the murder indictment, are there any 

other agreements with the State? 

MR. DURANT: No, sir. 

THE COURT: Is that your understand-

ing, Mr. Rivers? 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: And do you concur with 

that statement, Mr. Dupree, as it pertains to 

Mr. Rivers? 

MR. DUPREE: I do, Your Honor. 

THE COURT: Okay. Mr. Jerrard Smith, 

you just heard me talk with Mr. Rivers. You, 

too, have had a conversation with your lawyer? 
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DEFENDANT JERRARD SMITH: Yes, Your 

THE COURT: And he has explained to 

4 you that Indictment 07-4289 charges you with 

5 Burglary 1st? 

6 DEFENDANT JERRARD SMITH: Yes, Your 

7 Honor. 

8 THE COURT: He has explained to you 

9 the nature of, that offense?' 

DEFENDANT JERRARD SMITH: Yes, sir. 10 

11 THE COURT: And the possible 

12 punishment? 

DEFENDANT JERRARD SMITH: Yes, sir. 

10 

13 

14 THE COURT: What do you understand to 

15 be the maximum, sir? 

DEFENDANT JERRARD SMITH: Life. 16 

17 THE COURT: And what do you' 

18 understand to be the minimum? 
. .-

19 DEFENDANT JERRARD SMITH: Fifteen 

20 years. 

21 THE COURT: Understanding the nature 

22 of the offense and the possible punishment, how 

23 do you plead? 

24 DEFENDANT JERRARD SMITH: Guilty. 

25 THE COURT: Indictment 07-4288 
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1 charges you with murder; do you understand that? 

2 

3 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: Ybur lawyer has explained 

4 that charge to you? 

5 

6 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: Has he explained to you 

7 the lesser-included offense· of involuntary 

8 ma~slaughter? 

9 DEFENDANT JERRARD SMITH: Yes, he 

10 has. 

11 . THE COURT: And he has explained to 

12 you. the elements of tp.at offense? 

13 

14 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: Has he explained to you 

15 the maximum punishment possible? 

16 

17 

18 

19 

DEFENDANT JERRARDSMITH: Yes, sir. 

THE COURT: And what is that? 

DEFENDANT JERRARD SMITH.: Five years. 

THE COURT: Understanding the nature 

20 of the offense and understanding the possible 

21 punishment, how do you plead? 

DEFENDANT JERRARD SMITH: Guilty. 22 

23 THE COURT: Indictment 07-4286 is 

24 an indictment that charges you with the crime 

25 of grand larceny, do you understand that? 
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DEFENDANT JERRARD SMITH: 

12 

Yes, Your 

3 THE COURT: Your lawyer has explained 

4 that charge to you? 

5 

6 

DEFENDANT JERRARD SMITH: Yes~ sir. 

THE COURT: And he has explained to 

7 you the possible punishment for the offense of 

8 grand larceny of more than a thousand but less 

9 than five?· 

10 

11 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: What do you understand 

12 the maximum to be? 

13 DEFENDANT JERRARD SMITH: Five years, 

14 Your Honor. 

15 THE COURT: Understanding the nature 

16 of that offense and the possible punishment, how 

17 do you plead? 

18 

19 

DEFENDANT: 

THE COURT: 

20 with your lawyer? 

Gu~lty, Your Honor. 

And are you satisfied 

21 DEFENDANT JERRARD SMITH: Yes, Your 

22 Honor. 

23 THE COURT: Do you have any 

24 complaints at all about how he has handled your 

25 case? 

13 
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DEFENDANT JERRARD SMITH: No, sir. 

THE COURT: Solicitor, again it 

13 

3 appears on the sentencing sheet with respect to 

4 Mr. Smith that the only agreement is permitting 

5 him to plead to the lesser-included offense of 

6 involuntary manslaughter? 

7 MR. DURANT: That's correct, Your 

8 Honor. 

9 THE COURT: Is that your understand-

10 ing, Mr. Smith? 

11 

12 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: Mr. Brown, do you concur 

13 with that statement by the Solicitor? 

14 

15 

MR. BROWN: 

THE COURT: 

Yes, Your Honor. 

Jerry Jerome Smith, 

16 you've heard the previous but I need to ask you, 

17 as well. Indictment 07-4266 charges you with 

18 the offense of grand larceny. Mr. Knobeloch has 

19 explained that to you? 

20 

21 

22 

DEFENDANT JERRY SMITH: Yes, Your 

Honor. 

THE COURT: He's explained the 

23 possible punishment for that crime when the 

24 amount was greater than a thousand but less than 

25 five? 
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DEFENDANT JERRY SMITH: Yes, Your 

THE COURT: And what do you 

4 understand the maximum sentence to be? 

14 

5 

6 

DEFENDANT JERRY·SMITH: Five years. 

THE COURT: Understanding the nature 

7 of that crime and the possible punishment, how 

8 do you plead? 

DEFENDANT JERRY SMITH: Guilty. 9 

10 THE COURT: Indictment 07-4267 

11 charges you with the offense of Burglary 1st, 

12 do you understand that? 

13 DEFENDANT JERRY SMITH: Yes, Your 

14 Honor. 

15 THE COURT: Your lawyer has explained 

16 that offense to you? 

17 DEFENDANT JERRY SMITH: Yes, Your 

18 Honor. 

19 THE COURT: Has he explained to you 

20 the possible punishment? 

DEFENDANT: Yes, sir. 21 

22 THE COURT: What do you understand 

23 the maximum sentence to be? 

24 DEFENDANT JERRY SMITH: Life, Your 

25 Honor. 
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1 

2 

THE COURT: And the minimum sentence? 

DEFENDANT JERRY SMITH: Fifteen 

3 years, Your Honor. 

4 THE COURT: Understanding, sir, the 

5 nature of that offense and the possible 

6 punishment, how do you plea? 

7 DEFENDANT JERRY SMITH: Guilty, 

8 Your Honor. 

9 THE COURT: Indictment 07-4268 is an 

10 indictment that charges you with murder; do you 

11 understand that? 

12 DEFENDANT JERRY SMITH: Yes, Your 

13 Honor. 

14 THE COURT: Your lawyer has explained 

15 that offense to you? 

.16 DEFENDANT JERRY SMITH: Yes, Your 

17 Honor. 

18 THE COURT: And he has explained 

19 the le'sser-included offense of involuntary 

20 manslaughter? 

21 DEFENDANT JERRY SMITH: Yes, Your 

22 Honor. 

23 THE COURT: Has he explained to you 

24 the maximum sentence for involuntary 

25 manslaughter? 
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DEFENDANT JERRY SMITH: Yes, Your 

THE COURT: And what do you under-

4 stand that to be? 

16 

5 DEFENDANT JERRY SMITH: Five years, 

6 Your Honor. 

7 THE COURT: Understanding the nature 

8 of the offense and the possible sentence, what 

9 is your plea? 

10 DEFENDANT JERRY SMITH: Guilty, 

11 Your Honor. 

12 THE COURT: Are you, Mr. Smith, 

13 satisfied with your lawyer? 

14 DEFENDANT JERRY SMITH: Yes, sir, 

15 Your Honor. 

16 THE COURT:, ,Do you have any 

17 complaints at all about the' way that he 'has 

18 handled your case? 

19 DEFENDANT JERRY SMITH: No, Your 

20 Honor. 

21 THE COURT: Mr. Durant, as to Mr. 

22 Smith, the same applies? 

23 MR. DURANT: That's correct, Your 

~ Honor, no negotiations. 

25 THE COURT: No negotiations other 
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1 than allowing him to plead to the involuntary? 

2 

3 

MR. DURANT: 

THE COURT: 

That's correct. 

Is that you~ under-

4 standing of the plea agreement, Mr. Smith? 

S DEFENDANT JERRY SMITH: Yes, Your 

"6 Honor. 

7 THE COURT: Mr. Knobeloch, do you 

8 concur with that decision? 

9 MR. KNOBELOCH: Yes, sir, Your 

10 Honor. 

11 THE COURT: Gwenetta Duckett. Miss 

17 

12 Duckett, Mr. Bowler has explained these charges 

" 13 to you, as you have already indicated? 

14 DEFENDANT GWENETTA DUCKETT: Yes, 

15 sir. 

16 THE COURT: He has explained 

17 indictment 07-4257 which charges you with 

18 Burglary 1st ; is that correct? 

19 DEFENDANT GWENETTA DUCKETT: Yes, 

20 sir. 

21 THE COURT: Has he explained to you 

22 the pqssible punishment for that offense? 

23 DEFENDANT GWENETTA DUCKETT: Yes, 

24 sir. 

2S THE COURT: And what do you 
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1 understana the maximum sentence to be? 

DEFENDANT GWENETTA DUCKETT: 

18 

Life. 2 

3 THE COURT: And what do you under-

4 stand the minimum sentence to be? 

5 DEFENDANT GWENETTA DUCKETT: 

6 Fifteen years. 

7 THE COURT: Understanding the nature 

8 of the offense and the possible punishment, how 

9' do you plead to Indictment 07-4257? 

10 

11 

DEFENDANT GWENETTA DUCKETT: Guilty. 

THE COURT: Indictment 07-4263 

12 charges you with the offense of grand larceny; 

13 do you understand that? 

14 DEFENDANT GWENETTA DUCKETT: Yes, 

15 sir. 

16 THE COURT: Your lawyer has explained 

17 that charge? 

18 DEFENDANT GWENETTA DUCKETT: Yes, 

19 sir. 

20 THE COURT: Has he explained the 

2] possible punishment for when the amount is 

22 greater than a thousand but less than five? 

23 , DEFENDANT' GWENETTA DUCKETT': Yes, 

24 sir. 

25 THE COURT: And what do you under-

19 
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1 stand the maximum potential sentence to be? 

2 DEFENDANT GWENETTA DUCKETT: Five 

3 years. 

19 

4 THE COURT: Understanding the nature 

5 of that offense and the possible punishment, how 

6 do you plead? 

7 DEFENDANT GWENETTA DUCKETT: 

8 Guilty. 

9 THE COURT: Indictment 01-4261 is an 

10 indictment that charges you with the offense of 

11 murder; do you understand that? 

12 DEFENDANT GWENETTA DUCKETT: Yes, sir. 

13 THE COURT: Your lawyer has explained 

14 that charge to you? 

15 DEFENDANT GWENETTA DUCKET~: Yes, 

16 sir. 

17 THE COURT: And has explained the 

18 lesser-included offense of involuntary 

19 manslaughter? 

20 DEFENDANT GWENETTA DUCKETT: Yes, 

21 sir. 

22 THE COURT: What do you understand 

23 the maximum penalty to be for involuntary 

24 manslaughter? 

25 DEFENDANT GWENETTA DUCKETT: Five 
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2 THE COURT: Understanding the nature 

3 of the offense 'land the possible punishment for 

4 that offense, what is your plea? 

5 DEFENDANT GWENETTA DUCKETT: 

6 Guilty. 

7 THE COURT: Are you satisfied with 

8 your lawyer? 

9 DEFENDANT GWENETTA DUCKETT: Yes, 

10 sir. 

11 THE COURT: Any complaints about the 

12 way that he has handled your case? 

13 DEFENDANT GWENETTA DUCKETT: No, 

14 sir., 

15 THE COURT: I want to be sure, I 

16 think I asked you but Mr. Jerry Smith, you're 

17 totally satisfied with your lawyer, as well? 

18 

19 

DEFENDANT JERRY SMITH: Yes, sir. 

THE COURT: And no complaints about 

20 the way that he has handled your case? 

21 

22 

DEFENDANT JERRY SMITH: No, sir_ 

THE COURT: And Mr~ Durant, as to 

23 Miss Duckett, the same agreement applies of 

24 allowing her to plead to the lesser-included 

25 offense of involuntary manslaughter, but no 

21 
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1 other agreements? 

2 MR. DURANT: That's correct, Your 

3 Honor. 

21 

4 THE COURT: 
• I. 

Is that your understand-

5 ing of the plea agreement, Miss Duckett? 

6 DEFENDANT GWENETTA DUCKETT: , Yes, 

7 sir. 

8 THE COURT: Mr. Bowler, do you agree 

9 with that? 

10 

11 

MR. BOWLER: 

THE COURT: 

I do, Your Honor. 

Tocara Smith, you've also 

12 indicated that you have discussed the matter 

13 fully with your lawyer? 

14 DEFENDANT TOCARA SMITH: Yes, 

15 sir. 

16 THE COURT: Indictment 07-5324 

17 charges you with the offense of Burglary 1 at. 

18 Your lawyer has explained that charge to you? 

DEFENDANT TOCARA SMITH: Yes, sir. 19 

20 THE COURT; And the possible 

21 punishment? 

DEFENDANT TOCARA SMITH: Yes, sir. 22 

23 THE COURT: What do you understand 

24 the maximum sentence to be? 

25 DEFENDANT TOCARA SMITH: Zero to 



.-~'---'-"'-"-'-' .. ---' ~~~~~~~~~-~'"-""'" ~ --- .. --.-------,.-... ~---- ---'-~"'-~~,-.- '---' .. ------·------23· 

1 five. 

2 

3 

4 

5 

6 

7 

State of South Carolina v. Jerrard A Smith 
Case No. 07-OS-10-S324 et al 

Guilty Plea Hearing of December 5, io08 
before The Honorable R. Markley Dennis, lr. 

THE COURT: For Burglary 1st? 

DEFENDANt TOCARA SMITH: Life. 

THE COURT: Ma'am? 

DEFENDANT TOCARA SMITH: Life. 

THE COURT: Life? 

DEFENDANT TOCARA SMITH: (Affirma-

8 tive nod). 

9 

10 

THE COURT: Okay. 

DEFENDANT TOCARA SMITH: And for 

22 

11 Burglary pt, what do you understand the minimum 

12 sentence to be? 

13 DEFENDANT TOCARA SMITH: Fifteen. 

14 THE COURT: Understanding the nature 

15 of the offense of Burglary 1st and the possible 

\6 punishment for Burglary 1st, what is your plea? 

11 

, 18 

19 

20 

DEFENDANT TOCARA SMITH: Guilty. 

THE COURT: I'm sorry? 

DEFENDANT, TOCARA SMITH: Guilty_ 

THE COURT: All right. Indictment 

21 07-4264 is an indictment that charges you with 

22 murder; do you understand that? 

DEFENDANT TOCARA SMITH: Yes, sir. 23 

24 THE COURT: According to the 

25 sentencing sheet you want to plead to the 
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1 lesser-included offense of involuntary 

2 manslaughter? 

DEFENDANT TOCARA SMITH: Yes, sir. 3 

4 THE COURT: Has Ms. Mulvaney 

5 explained to you both of those charges? 

DEFENDANT TOCARA SMITH: Yes, .sir. 

23 

6 

7 THE COURT: The nature of both of the 

8 . charges? 

9 

10 

DEFENDANT TOGARA SMITH: Yes, sir. 

THE' COURT: She has explained to you 

11 the possible punishment for involuntary 

12 manslaughter? 

13 

14 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: .What do you understand 

15 the maximum sentence to be? 

16 

17 

DEFENDANT TOCARA SMITH: Five .. 

THE COURT: Understanding the nature 

18 of that offense and the possible punishment, 

19 what is your plea? 

20 

21 

DEFENDANT TOCARA SMITH: Guilty. 

THE COURT: Indictment 07-4265 is an 

22 indictment which charges you with the offense of 

23 grand larceny, do you understand that? 

24 

25 

DEFENDANT TOCARA SMITH: Yes, sir.· 

THE COURT: Your lawyer has explained 
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1 that charge to yOU? 

2 

3 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: And she has explained to 

4 you the possible punishment when the amount is 

5 greater than a thousand but less than five; is 

6 that correct? 

7 

8 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: What do you understand 

9 the maximum sentence to be? 

10 

11 

DEFENDANT TOCARA SMITH: Five years. 

THE COURT: Understanding the nature 

12 of that offense and the possible punishment, 

13 what is your plea? 

14 

15 

DEFENDANT TOCARA SMITH: Guilty. 

THE COURT: Are you satisfied with 

16 your lawyer? 

17 

18 

DEFENDANT TOCARA SMITH: Yes. 

THE COURT: Any complaints about the 

19 way that she has handled your case? 

20 

21 

DEFENDANT TOCARA SMITH: No, sir. 

THE COURT: Solicitor, as it pertains 

22 to Miss Smith, from the sentencing sheet it 

~ appears that the only agreement is permit her to 

24 plead to the lesser-included offense of murder, 

25 being involuntary manslaughter? Is that 

25 
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MR. DURANT: Yes, sir. 

THE COURT: Is that your under-

4 standing, Miss Smith? 

5 

6 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: Ms. Mulvaney, do you 

7 concur with the Solicitor's statement? 

8 

9 

MS. MULVANEY: Yes, Your Honor. 

THE COURT: Mr. Dupree, you have as 

10 your client has indicated investigated this 

11 matter on Mr. River·' s behalf; is that correct? 

12 MR. DUPREE: That's correct, Your 

13 Honor. 

14 THE COURT; And you have had a 

15 chance to discuss with him the results of the 

16 investigation, answered his questions and,. as 

17 he has.indicated, he at some point indicated a 

18 desire to plead to the various indictments? 

·MR. DUPREE: Yes, Your Honor. 

25 

19 

20 THE COURT: Did you fully advise him 

21 of the rights that he would be relinquishing and 

22 the consequences of his decision? 

23 MR. DUPREE: I have gone over that 

24 with him. in great detail. 

25 THE COURT: And in your opinion does 
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1 he fully understands those rights? 

2 

3 

MR. DUPREE: 

THE COURT: 

He does, Your Honor. 

Is there anything that 

4 has occurred prior to today or occurred this 

5 morning that would suggest to you that Mr. 

6 Rivers does not fully appreciate what he is 

7 doing here today~ 

8 

9 

MR. DUPREE: 

THE COURT: 

No, Your Honor. 

Based on your investiga-

26 

10 tion, do you concur with the decision to enter a 

11 plea? 

12 

13 

MR. DUPREE: 

THE COURT: 

I do, Your Honor. 

Mr. Rivers, is all of 

14 that correct, sir? 

15 

16 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Mr. Rivers, are you 

17 today, sir, under the influ"ence of any alcohol, 

18 any medication of any kind? 

DEFENDANT RASHARD RIVERS: No, sir. 19 

20 THE COURT: Have you, sir, been 

21 treated for any emotional illness, any mental 

22 illness in the past? 

23 

24 

DEFENDANT RASHARD RIVERS: No, sir. 

THE COURT: Mr. Peter Brown, you 

25 have, as your client has indicated, discussed 

27 
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1 this matter fully with Mr. smith? 

MR. BROWN: Yes, sir. I have, Your 

Honor. 

27 

2 

3 

4 

5 

THE COURT: You have investigated it 

on his behalf? 

MR. BROWN: 6 Absolutely. 

THE COURT: 7 And after sharing the 

8 results of your investigation, in fully 

9 consulting with you, he has indicated to you his 

10 desire to plead to the indictment, as already 

11 stated on the record? 

12 

13 

MR. BROWN: 

THE COURT: 

Yes, sir, he has. 

Did you -- have you 

14 advised him prior to today of the rights that he 

15 would be relinquishing and the conseqUences of 

16 his decision? 

17 

18 

19 fully? 

20 

21 

MR. BROWN: 

THE COURT: 

MR.· BROWN: 

THE COURT: 

Yes, I have, Your Honor. 

And he understands those 

He does, Your Honor. 

Today, or prior to today, 

22 do you have anything that would suggest that 

23 your client is functioning , has any disability 

24 or any problem understanding and fully 

25 appreciating what he is doing? 

\ , 

It 
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MR. BROWN: No, sir, Your Honor. 
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1 

2 THE COURT: Based on your investiga-

3 tion,. do you agree with his decision to enter 

4 the pleas? 

5 MR. BROWN: Yes, sir, I do, Your 

6 Honor. 

7 THE COURT: Mr. Smith, is all of that 

8 correct, sir? 

9 DEFENDANT JERRY SMITH: Yes, sir, 

10 Your Honor. 

11 THE COURT: Are you today under the 

12 influence of any alcohol, any medication of any 

13 kind? 

14 DEFENDANT JERRY SMITH: No, Your 

15 Honor. 

16 THE COURT: Have you in the past ever 

11 been treated for any emotional problems, .any 

18 mental illness? 

19 DEFENDANT JERRY SMITH: No, Your 

20 Honor. 

21 

22 

23 

24 

25 

client 

matter 

THE COURT: Mr. 

has indicated, you 

fully with him? 

MR. KNOBELOCH: 

THE COURT: You 

Knobeloch, as your 

have discussed the 

I have. 

have investigated it 
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1 on his behalf? 

2 

3 

MR. KNOBELOCH: That's correct. 

THE COURT: After sharing the results 

4 of your investigation, sir,- in answering his 

5 questions he has indicated a desire to enter the 

6 pleas to each of these indictments; is that 

7 correct? 

8 

9 

MR. KNOBELOCH: It is. 

THE COURT: Did you, sir, advise him 

10 fully of the rights that he would be 

11 relinquishing as well as the consequences of his 

12 decision? 

13 

14 

MR. KNOBELOCH: I have. 

THE COURT: Based on your investiga-

15 tion, do you agree with the decision to enter 

16 the plea? 

17 

18 

MR. KNOBELOCH: 

THE COURT: 

I do. 

And have you, sir, had 

19 anything to indicate to you or suggest to you 

20 that Mr. Smith's decision is anything other than 

21 one that he makes knowingly, intelligently, 

22 freely and voluntarily? 

23 

24 

25 correct? 

MR. KNOBELOCH: No, Your Honor. 

THE COURT: Mr. Smith, is all of that 
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DEFENDANT JERRY SMITH: Yes, Your Honor. 

THE COORT: Are you today, sir, under 

3 the influence. of any alcohol or any medication? 

4 

5 

DEFENDANT JERRY SMITH: No, sir. 

THE COORT: Have you in the past been 

6 .treated for any emotional problems, any mental 

7 illness? 

8 DEFENDANT JERRY SMITH: No, sir. 

9 THE COURT: Thank you, sir. Mr. 

10 . Bowler, you also, as your client has indicated 

11 have investigated this matter fully on her 

12 behalf? 

13 

14 

MR. BOWLER: 

THE COURT: 

I have, yes, sir. 

And after fully 

15 consultation with you and in the discussions of 

16 your investigation, she has indicated a desire 

17 prior to today to plead guilty to these 

18 indictments? 

19 

20 

MR. BOWLER: 

THE COURT: 

Yes, Your Honor. 

You have advised her 

21 fully of the rights that she would be 

n reiinquishing~ as well as the consequences of 

23 her decision? 

24 

25 

MR. BOWLER: 

THE COURT: 

Yes, Your Honor. 

In your opinion, does 

31 
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1 she fully appreciate and understand those? 

2 

3 

MR. BOWLER: 

THE COURT: 

Yes, Your Honor. 

Based on your 

4 investigation, do you agree with" the decision 

31 

5 that she has indicated; that is, pleading guilty 

6 to these charges? 

MR. BOWLER: Yes, sir. 7 

8 THE COURT: And has she at any time 

9 indicated or suggested to you or shown anything 

10 other than the fact that she knows exactly what 

11 she is doing here today? 

MR. BOWLER: No, sir. 12 

13 THE COURT: Okay. Miss Duckett, is 

14 that correct? 

15 DEFENDANT GWENETTA DUCKETT: Yes, 

16 sir. 

17 THE COURT: Are you today under the " 

18 influence of any medication, any type of drugs 

19 or any alcohol? 

20 DEFENDANT GWENETTA DUCKETT: No, 

21 sir. 

22 THE 'COURT: Have you been treated at 

23 any point in the past for any type of emotional 

24 problems, any mental illness or the like? 

25 DEFENDANT GWENETTA DUCKETT: No, 
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THE COURT: Ms. Mulvaney, as your 

32 

client has already indicated in the record, you 

have discussed this matter fully with her? 

MS. MULVANEY: Yes, Your Honor, I 

have. 

THE COURT: And you have investigated 

the matter fully on her behalf? 

MS. MULVANEY: Yes, Your Honor, I 

have. 

THE COURT: After fully consulting 

with you, reviewing the results of your 

investigation, she has indicated a desire to 

plead to the indictment as indicated on the 

record? 

MS. MULVANEY: Yes, Your Honor. 

THE COURT: Have you had the 

opportunity to fully advise her of the rights 

that she would be relinquishing and the 

consequences of her decision? 

MS. MULVANEY: Yes, sir. 

THE COURT: And in your opinion she 

fully understands and appreciates both? 

MS. MULVANEY: Yes, sir. 

THE COURT: Based on your investiga-

33 
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1 tion as to your client, do you agree with her 

2 decision to enter the pleas? 

MS. MULVANEY: I do, Your Honor. 

33 

3 

4 THE COURT: And has at any point she 

5 indicated to you or su'ggested to yoU', by actions 

6 or otherwise, that· she does _ not fully understand 

7 and appreciate what she is doing and that this-

8 is anything other than a decision that she has 

9 made freely and voluntarily? 

10 

11 

12 

13 

14 

15 

16 

MS. MULVANEY: No, Your Honor. She 

has indicated that she knows exactly what she is 

doing. 

THE COURT: Okay. Miss Smith, is 

that correct? 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: Are you today under the 

17 influence of arty ~lcohol, any medication? 

18 

19 

DEFENDANT TOCARA SMITH: No, sir. 

THE COURT: Have you in the past been 

20 treated for any emotional problems or any mental 

21 illness? 

22 

23 

DEFENDANT TOCARA SMITH: No, sir. 

THE COURT: Okay. All right. Let me 

24 ask each of you to raise your right hand as far 

25 as you can -- (defendants comply) -- do each of 
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1 you solemnly swear·or affirm that your responses 

2 to my questions will be the truth and nothing 

3 but the truth, so help you, God? 

4 

5 

6 

7 

DEFENDANT TOCARA SMITH: Yes, sir. 

DEFENDANT RASHARD RIVERS: I do. 

DEFENDANT JERRARD SMITH: I do. 

DEFENDANT GWENETTA DOCKETT: Yes, 

8 ' Your Honor. 

DEFENDANT JERRY SMITH: I do .. 9 

10 THE COURT: Okay. This I will ask 

11 you as a group and then I will go down the line 

12 with each of you responding. Do each of you 

13 fully understand that if I accept your pleas 

14 that you will give up your right to have a jury 

15 trial, that you will give up your right to 

16 require the State to prove your guilt in each 

17 case because you're admitting you're guilty here 

18 today?' 

19 Th.at you are giving up your right to 

20 remain silerit because in answering my questions 

21 thus far you have admitted your guilt, and the 

22 court will be relying on that admission in 

23 finding you guilty. That is what this process 

24 is all about. 

25 Is that your complete and full under-

35 
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standing, Mr. Rivers? 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: And is that what you want 

to do, Mr. Rivers? 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Is that your complete and 

full understanding, Mr. Smith? 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: And is that what you wish 

to do? 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: Is that your understand-

ing, Mr. Jerry Smith? 

DEFENDANT JERRY SMITH: Yes, sir. 

THE COURT: And is that what you want 

to do? 

DEFENDANT JERRY SMITH: Yes, Your 

Honor. 

THE COURT: Is that your understand-

ing, Miss Duckett? 

DEFENDANT GWENETTA DUCKETT: Yes, 

sir. 

THE COURT: And is that what you wish 

to do? 

DEFENDANT GWENETTA DUCKETT: Yes, 
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2 THE COURT: Is that your understand-

3 ing, Miss Smith? 

4 

5 

6 to do? . 

7 

8 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: And is that what y6u wish 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: Are each of you making 

9 this decision because you are guilty and not 

10 because someone has threatened .you in some way 

11 or promised you something to get you to plead 

12 guilty? Is that correct as to you, Mr. Rivers? 

13 

14 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Is that correct as to 

15 you, Mr. Jerrard Smith? 

16 

17 

DEFENDANT JERRARD SMITH: Yes, sir. 

THE COURT: Is that corr.ect as to 

18 you, Mr. Jerry Smith? 

19 

20 

DEFENDANT JERRY SMITH: Yes, sir. 

THE COURT: Is that correct as to 

?1 you, Miss Duckett? 

22 DEFENDANT GWENETTA DUCKETT: Yes, 

23 sir. 

24 THE COURT: Is that correct as to 

25 you, Miss Smith? 
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Yes, sir. 1 

2 THE COURT: Solicitor, if you would, 

3 please tell me the facts? 

4 MR. DURANT: Yes, sir, Your Honor. 

5 On August 24~ of 2006, the victim in this case, 

6 Mr. Danny Johnson, was found dead in his home 

7 over west of the Ashley by his home healthcare 

8 aide, who worked for the Veteran's Administra-

9 tion. 

10 Mr. Johnson, the victim, was a 

11 quadriplegic. He required assistance to eat, to 

12 maintain his hygiene, to take his medication(s), 

13 to basically perform the functions of living. 

14 His nurse came over every day, spent the day 

15 with him and then would come back at night to 

16 put him in bed. 

17 When she arrived that morning, she 

18 noted when she went in -- when she opened the 

19 door she noticed that the home had been . 

20 ransacked and that all of Mr. Johnson's 

21 electronic equipment -- stereos, the TV, VCR, 

22 computers, printers, all of that was missing. 

23 She located Mr. Johnson, the victim, 

24 in the bathroom on his back in his wheelchair, 

25 which had been overturned, and he was deceased. 
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Also his'credit cards were missing and 

some other things were missing out of the house. 

There was no sign of forced entry. She 

ran outside, talked to the cab driver who called 

the police. The City police responded and 

undertook an investigation led by Detective 

Goldstein, who is present in the courtroom. 

During the course of their investiga­

tion, the detectives learned that the last 

person that the victim was known to have been 

with the previous night was the Defendant Tocara 

Smith. 'She was located by the police -- I 

believe that she was working at the time as a 

detention officer at the jail. She was located 

by the police and questioned. She originally 

gave the police a statement to the effect that,,-

yes, she knew the victim, that she had been at 

his home that night, that she'd been over there 

and they had been burning CD's, that she had 

gone out briefly to her car and that when she 

returned that there were two unknown black males 

in the apartment that had come in while she was 

gone, who proceeded to rape her at gunpoint, 

abduct her, drove her up into the area of 

College Park Road and abandoned her and her car. 

39 
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The police were suspicious from the 
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2 beginning. The description of the unknown black 

3 males was very vague, she refused to get a rape 

4 kit done. So they continued with their 

5 investigation. 

6 They got a break a couple of days later 

7 when a witness came forward that had had a 

8 conversation with Miss Tocara Smith and had 

9 gotten a completely different version of what 

10 had gone On that night. According to this 

11 witness, Miss Smith had told her that, yeah, she 

12 knew the victim, that she had been with the 

13 victim the day before , that they had been at a 

14 grocery store over west of the Ashley, that 

15 while they were over there that they encountered 

16 the victim's daughter and some sort of 

17 altercation or argument ensued between Tc>cara 

18 Smith and the daughter. That after she left . , 

19 there she was angry because she thought that the 

20 daughter had disrespected her, and she contacted 

21 her brothers and she cooked up this scheme to 

22 rob Danny Johnson, the victim, to get even. 

n They did in fact conspire to do that. 

24 They went over there. She went in the home 

25 first, she left the door open to them, they came 
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1 in and the victim was pushed into the bathroom. 

2 His stuff was taken, put in the car, then 

3 subsequently they went to Wal-Mart where the 

40 

4 brothers went in and bought some stuff using the 

5 victim'. s credit cards. 

6 After getting this information, they 

7 followed up on that and basically confirmed 

8 everything that this lady had told them. They 

9 had the surveillance videos showing the brother 

10 using the victim's credit card at Wal-Mart. 

11 So they went back, got warrants and. 

12 picked up Tocara Smith again. They questioned 

13 her again and at this point she gave them a 

14 confession, which was pretty much what they had 

15 told the other person. She told them that she 

16 had been with Mr. Johnson earlier in the day at 

17 the Bi-Lo grocery store over west of the Ashley, 

18 that they had run into the victim's daughter and 

19 she and the daughter had gotten into an 

20 argument, that she was angry. That she met up 

21 with her brothers after the fact, told them what 

22 happened and they agreed that they were going to 

23 rob the victim that night. 

24 That night, she went to the victim's 

25 home with her codefendants -- Jerry Smith, 

41 
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1 Jerrard Smi~h, Rashard Rivers and Gwenetta 

2 Duckett. She went into, the apartment first. 

3 While she was in there, she was called by her 
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4 brothers. She went and opened the door and left 

5 it ajar. At that point her brothers came in, 

6 uh, the four of them came in -- the four 

7 codefendants. 

8 The victim, I believe, was ~oming out 

9 of a back room and saw them and they pushed him 

10 into a hallway bathroom to get him out of the 

11 way or to keep him from seeing them, whatever. 

12 During when they were putting him in the 

13 . bathroom, his.wheelchair overturned and he was 

14 on fiis back and one of them either put a towel 

15 or a piece of cloth over his' head to prevent him 

16 from seeing anything. 

17 At that point they went through' his 

18 apartment, stole everything and loaded it into 

19 cars and left. 

20 Subsequent to her confession, the four 

21 codefendants were all picked up and they all 

22 confessed, as well; they all gave 'pretty similar 

23 accounts of what went- on that night. 

24 There was some -- some of them did 

25 state that during the course of the robbery that 
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1 the victim was struck or kicked but the medical 

2 -- by virtue of the medical examiner, it is 

3 clear. that the cause of death in this case was 

4 positional asphyxia. 

5 

6 

THE COURT: 

MR. DURANT: 

Okay. 

Apparently the victim had 

7 a backpac~ on the back of his wheelchair and 

8 when it was pushed over on its back his legs and 

9 torso was elevated up above the level of his 

10 head and he essentially strangled. He' couldn't 

11 breathe. 

12 They all stated that the victim was 

13 alive when they left, and they all stated that 

14 the -- that they didn't intend to hurt the 

15 victim or to kill the victim. The State 

16 believes that and that is why they are allowing 

17 them to enter the plea to the lesser included 

18 charge. 

19 I don't know if you want me to go into 

20 their records now or 

21 THE COURT: Let me let's do that 

22 in stages if we could. 

23 MR. DURANT: Very well. 

24 THE COURT: Thank you very much. 

25 Rashard Rivers, you've heard the Solicitor tell 
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1 me the factual recitation. Are those facts 

2 correct as to you'?, 

DEFENDANT RASHARD RIVERS: Yes, sir. 3 

4 THE COURT: Mr. Jerrard Smith, you've 

5 heard the solicitor tell me the facts. Are 

6 those facts correct as to you? 

DEFENDANT JERRARD SMITH: Yes, sir. 7 

8 THE COURT: Mr. Jerry Smith, you've 

9 heard the solicitor tell me the facts. Are 

10 those facts correct as to you? 

11 DEFENDANT JERRY SMITH: Yes, Your 

12 Honor. 

13 THE COURT: Miss Gwenetta Duckett, 

14 you've heard the solicitor tell me the facts. 

15 Are those facts correct as to you? 

16 DEFENDANT GWENETTA DUCKETT: Yes, 

17 sir. 

18 THE COURT: Miss Tocara Smith, you've 

19· heard the solicitor tell me the facts. Are 

20 those facts correct as to you? 

21 MS. MULVANEY: Judge, if I could 

22 make just one minor the only thing is that 

23 my client worked as a nurse, not as a detention 

24 officer. 

25 THE COURT: Okay. 
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MS. MULVANEY: Other than that, all 

of those facts are correct. 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: All right. I would like 

to hear records now, please. 

MR. DURANT: Miss Tocara Smith has no 

record. 

THE COURT: Okay. 

MR. DURANT: Mr. Jerry Smith only has 

a minor violation for interfering with the 

operation of a school bus in 2001. 

THE COURT: Okay. 

MR. DURANT: Miss Gwenetta Duckett has 

no record. 

THE COURT: Okay. 

MR. DURANT: Jerrard Smith has no 

record. Rashard Rivers has a disorderly conduct 

conviction in 2003. 

THE COURT: All right. Rashard had 

the disorderly? 

MR. DURANT: Yes, sir. 

THE COQRT: Is that correct as to 

you, Mr. Rivers? 

DEFENDANT RASHARD RIVERS: Yes, sir. 

THE COURT: Jerrard Smith, you have 

45 
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Right. 

THE COURT: Mr. Jerry Smith l you have 

the interference with a school bus? 

DEFENDANT JERRY SMITH: Yes, Your. 

Honor. 

THE COURT: Miss Gwenetta Duckett, 

you have no r~cord? 

DEFENDANT GWENETTA DUCKETT: No, 

sir. 

THE COURT: And Miss Tocara Smith, 

you have no record? 

DEFENDANT TOCARA SMITH: . No, sir. 

THE COURT: Okay. Solicitor, at this 

point I will allow the defendants to be seated 

if they wish. I will hear from the victims or 

anyone who wishes to speak. 

MR. DURANT: Thank xou, Your Honor. I 

do want to tell the court that there are a 

number of people in the victim's family that are 

here today; consisting of his wife, Tracy 

Johnson, his daughters Danielle and Brittany 

Johnson, aa sister Beverly Varns, a sister 

Jacquelyn Heyward, a brother-in-law Herman 

Heyward, a nephew Mark Varns, a cousin April 
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2 know that four of them would like to address the 

3 court, Your Honor, and I would ask that they be 

4 allowed to do so. 

5 THE COURT: I will be delighted to 

'6 hear from them. I would just simply ask that 

7 they give me their fullnarnes, for the court 

8 reporter's benefit. 

9 MR. DURANT: Thank you. 

10 

11 

THE COURT: Yes, sir. 

BRITTANY JOHNSON: My name is 

12 Brittany Johnson -- can you hear me? 

13 

14 

THE COURT: Yes, ma'am. 

BRITTANY JOHNSON: I am the 

15 daughter of Danny Johnson -- (emotional). 

16 I really don't know what to say. I mean, this 

17 was something that I was kind of hoping, you 

18 -know, it's been two years and it's just like, 

19 you know, 'it's over, just forget about it.' 

20 But obviously I'm here. 

21 So basically -- I mean, this is our 

22 dad and to sit here and see these five people. 

23 These five people -- sir, my father was in a 

24 wheelchair and -- I'm twenty-three years old. 

25 That was my only parent. My mother was killed 
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2 that I've had that was taken from me at the hand 

3 of other people and this is something that I am 

4 going to have to fight with my whole life. 

S These people can be in jail for fifteen 

6 years, twenty years, it doesn't matter. They 

7 can come out and have a life. I am going to 

8 have to struggle with this my father was my 

9 best friend. I'm not just One of those people 

10 saying that. Me and my father, we argued like 

11 friends, I called him at 8:00 in the morning 

12 when I was walking to class. 

13 My father was killed one week before my 

14 birthday my senior year in.college. The day of 

15 his funeral was my first day of classes. I've 

16 graduated on time and everything. I'm in 

17 

18 

19 

20 

21 

22 

graduate school right now but that -- these are 

the· hard things that I am going to have to go 

through. Every milestone that I'd had, my 

father had been there for me. When it looked 

like I wasn't even going ~o be able to stay in 

school because of grades and finances, my father 

23 was there. My father was my alarm clock. He 

24 was the person fussing me out because I was at 

25 the clubs instead of at the library, that type 
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2 that by myself. My graduation, I had to do that 

3 by myself. 

4 I went through a period that was almost 

5 like, okay, now what? My father, because of his 

6 lifestyle, he was always there when I called. I 

7 could call him at 3:00 in the morning and he was 

8 there. I could call him at 8:00 o'clock. It 

9 doesn't matter, he was there. I spoke with him 

10 about everything. I don't have that anymore. I 

11 don't have that ear where I c"ould just express 

12 myself and not have to worry about bringing 

13 somebody down. Because as long as I was happy, 

14 my father was happy. When I was upset, my 

15 father was upset. I don't have that anymore. 

16 They have kids and-- probably. I 

17 don't know, but if they do, their kids can write 

18 them, their kids can go to the jail and see 

19 them. I don't have that, and I never will have 

20 that again. I don't have either one of my 

21 parents. But I do have kids and -- my kids 

22 don't even have grandparents. My father spoiled 

23 me and spoiled -- I mean, you know, even though 

24 we were friends, I was spoiled. But all of that 

25 is gone. 
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2 graduate school in May_ When I pledged a 
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3 sorority -- I used to talk' about that ever since 

4 high school. My father didn't even know from 

5 Adam and Eve what a sorority was, but because I 

6 was happy about it he was happy about it. When 

7 I finally got the chance to do it, the fi~st 

8 person that I would usually call, my friend, to 

9 share my excitement my father, I couldn't ever 

10 do that. 

11 

12 

13 

I don't know what else to say. All I 

can say is not to be spiteful because I try 

over and over in my head, you know, no matter 

14 what they get, it will not bring my father back. 

15 I will not have what I had before. 

,16 My father is buried. I haven't been to 

17 his graveside yet because I cannot get used t~ 

18 the fact that he is in the ,ground, that he is 

19 not in South Carolina. I cannot call 843-342-

20 9189 and hear his voice. I can't call just to 

21 hear his voice, he's in the ground, he'S not 

22 really here. 

23 It's a struggle. And I want to say, 

24 not to be spiteful but I want their lives to 

25 begin when my father's ended. My father was 
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1 forty-six years old. Their lives should begin 

2 when his ended. They need to see what could 

3 have been or, you know, what is missing. 
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4 Me and my sister, we are not thugs, we 

5 are not we're actually successful people in 

6 everything that we do, and my father is not here 

7 ,to experience the success that we have. I got a 

8 scholarship to go to Ohio (phonetic) University, 

9 graduated with a Master's degree in one year. I 

10 am going to get my Ph.D. and my father is not 

11 here to witness that. 

12 

13 

14 

15 

16 

17 

18 

THE COURT: Thank you, ma'am. 

DANIELLE JOHNSON: My name is 

Danielle Johnson. I am also I am the second 

daughter of Danny Johnson. I know that .nothing 

we can do will bring him back or bring closure 

to us but I mean, all he .wanted was for us to 

be happy and successful (emotional). I mean, 

19 he wanted each of us to go to college and we 

20 wanted to do that not only for a better life but 

21 to also make him happy. 

22 He never did nothing wrong. My father 

23 never did nothing wrong. He never taught us to 

24 be wrong people. All the bad things that they 

25 say about him, all I can remember is my Dad 
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1 saying that he -- he did not believe in abortion 

2 and he did not believe in killing people either. 

3 My grand -- I mean, my daughter is not 

4 going to be able to see her grandfather, which 

5 would have definitely, definitely have been 

6 exciting for him. 

7 Also, I am graduating in May.and he is 

8 not going to be able to see that. 

9 Even though I did not see my father a 

10 lot because we lived in two different states, 

11 even when I want to call him or speak to him now 

12 -- now I can't do so, because he's gone. 

13 I mean, -- (pause) -- just the thought 

14 of a shopping spree at Wal-Mart? That's just 

15 like -- (negative gesture). To kill somebody 

16 for that is not right~ it's just not fair. 

17 THE COURT: I understand. Thank you, 

18 rna' am. 

19 BEVERLY BARNES: Good morning, 

20 everyone. Good morning, Judge. 

21 THE COURT: Good morning. My name is 

22 Beverly Barnes and Danny Johnson was my brother. 

23 I won't say much because his daughters have 

24 already said some of what I wanted to say and I 

25 want his wife to h~ve a chance to talk. 
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'BEVERLY BARNES: But the point I want 

3 to get across is that I want you to take into 

4 consideration when you decide the sentence is 

5 that my brother had a heart of gold. He was 

6 paralyzed from his neck do~, he couldn't do 

7 much of anything. The sad part of this all is 

8 that all they would have had to do was to ask 

9 him for it. He would have gave it to them. 

10 Just like that, he would have given them the 

11 shirt off his back. This ~s all so sad that 

12 they have to do time for a tragedy that they 

13 committed and have to put the pressure on their 

14 family, not to mention the pressure it has put 

15 on our family. If they'd have just asked him, 

16 he would have gave it to them. Thank you. 

17 

18 

THE COURT: Thank you, mp" am. 

TRACY JOHNSON: Good morning.' My 

19 name is Tracy Johnson and I am the widow of 

20 Danny Johnson. 

21 THE COURT: Good morning, Ms. 

22 Johnson. 

23 TRACY JOHNSON: We were separated. 

24 When he first carne down here, we were separated. 

25 We separated at least three times. I worked, I 
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1 worked as law 'enforcement officer and I tried at 

2 least three times to get a transfer to 

3 Charleston, South Carolina so that we could 

4 we were considering getting back together. Even 

5 though it never went through, he always begged 

6 me to come home and I always told him 'no' 

7 because I thought he would always be safe in 

8 this part of South Carolina. 

9 As my sister-in-law stated, for them to 

10 rob him, it makes no sense. If you'd asked him 

11 for anything, he would have gave it to you even 

12 though he was paralyzed. My daughters and I 

13 never suffered for anything, anything. 

14· Even though he was a quadriplegic he 

15 had been married, had children, a twenty-three 

16 year relationship. When I was pregnant with my 

17 daughter -- I was one month pregnant and 'he had 

18 been l..n the hospital" and when, he came home it 

19 was like I was taking care of two babies and he 

20 could do nothing. He could not feed hisself, he 

21 could not take care of hisself. Nothing. He 

22 had grew to the point to where he had had -- to 

23 know: -- for Tocara" to know that she is a nurse, 

24 why would she even think of doing anything like 

25 that? And out of five people no one had the 
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1 brain to say, 'Hey, this is wrong. This doesn't 

2 

3 

make any s~nse'? 
'. 

I know that they have family that are 

4 hurting, they have kids. I've talked to 

5 Gwenetta's attorney, I feel for her, for the 

6 pain of 'her child. But you all did something 

7 that was senseless and you all need to pay for 

8 that. It's not going to bring him back but if 

9 we continue to let people get away with things 

10 that they do, that's why the country is in the 

11 state that it is in. I ask you as the judge 

12 I don't anything about penalties or anything but 

13 I ask that they serve the time for, you know, 

14 what they have done. It was senseless. 

15 I want you all to know that you took a 
o 

16 man from this earth that wouldn't have did any 

17 harm to none of you. You could have been a· 

18 complete stranger and he would have fed you, he 

19 would have done anything that you wanted him to. 

20 I am not saying that because he was my husband, 

21 I am not saying that because he was the father 

22 of my child. If you look up his obituary, 

23 you'll see in his obituary that he had a heart 

24 of gold and he would give you the shirt off his 

25 back. That is the last I have to say. 
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THE COURT: Thank you, ma'am. 

MR. DURANT: I believe that is all 

3 from the victim's family, Your Honor. 

4 THE COURT: Thank you very much, 

5 Solicitor. All right. They can all remain, 

6 seated during this next line of questioning. 
, 

7 ·1 need to know if each of you now do 

8 two things, affirm and restate your desire to 

9 enter pleas ,to each of these indictments and 

10 confirm that each ~- that you have each fully 
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11 understood my questions of you this morning and 

12 that you've given a complete and truthful answer 

13 to each of those questions. 

14 Is that correct as to you, Mr. Rivers? 
( 

15 DEFENDANT RASHARD RIVERS: Yes, sir. 

16 

17 

18 

19 

THE COURT: , Is 'that correct as to 

you, Mr. Jerrard Smith? 

DEFENDANT JERRARD,SM~TH: Yes, sir. 

THE COURT: Is that correct as to 

20 you, Mr. Jerry Smith? 

21 DEFENDANT JERRY SMITH: Yes, Your 

22 Honor. 

23 THE COURT: Is that correct as to 

24 you, Miss Duckett? 

25 DEFENDANT GWENETTA DUCKETT: Yes, 
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- ... _- .. - .... _--- --- ---

THE COURT: And is that correct as to 

3 you, Miss Tocara Smith? 

4 DEFENDANT TOCARA SMITH: Yes, sir. 

5 THE COURT: Very well'. I find that 

6 there is a sufficient factual basis to support 

7 the pleas in each. case. I further find that 

8 each of the defendants 'have been represented by 

9 very competent counsel in this case. They have 

10 demonstrated by their responses and through 

11 their attorneys that they fully understand and 

12 appreciate what they are doing, they fully are 

13 satisfied with their representation. I find 

14 therefore that there is a sufficient factual 

15 basis in each case to support the pleas to each 

16 offense. I will therefore accept the pleas. 

17 Mr. Dupree, I will be delighted to hear 

18 from you and Mr. Rivers at this time, and anyone 

19 else that you wish to have speak. 

20 MR. DUPREE: Your Honor, I think that 

21 Ms. Mulvaney wanted to speak first. 

22 

23 

THE COURT: 

THE COURT: 

That's fine. 

Whatever order that 

24 you' all want to go in is fine. Ms. Mulvaney, 

25 I will be happy to hear from you and Miss Tocara 
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3 Honor. May it please the court, I would like to 

4 tell you a little bit about my client, Tocara 

5 Smith.. She is a twenty-two year old girl. She 

6 graduated from high school in Colleton County 

7 and after high school she went to Beta Tech for 

8 one year where she got a certified medical 

·9 assistant's degree. She is a single mother, she 

10 has a five-year-old son. 

11 She actually lived with Miss Duckett 

12 and Miss Duckett's child at the time. 

13 Miss Smith worked at the jail as a CMA. 

14 She started that job in May of 2005, and she 

15 worked with detox inmates: changing diapers, 

.16 dialysis, emptying bedpans, administering to the 

17 needs of sick inmates. 

18 I am just going to go into a iittle bit 

19 of the relationship between Miss Smith and Mr. 

20 Johnson, just to give Your Honor a frame of the 

21 state of mind that led to this event, the day of 

22 this terrible tragedy. 

23 Miss Smith met Mr. Johnson in the Jail 

24 while he was an inmate in the jail. I believe 

25 that he was there for approximately five months 
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1 and Miss Smith took care of him, bathed him and 

2 they developed a close relationship. 

3 When Mr. Johnson was released, he 

4 contacted Miss Smith. Even when he was in the 

5 jail, while Miss Smith was ta"kiIl:g care of him 

6 he had,. uh, he was trying to pursue a sexual 

7 relationship with my client, Miss Smith. She, 

8 of course, declined. 

9 Then when he got out of the jail he 

10 contacted her again and said he wanted to be 

11 friends, struck up a friendship and, again, he 

12 wanted a sexual relationship. My client 

13 declined but then eventually acquiesced and they 

14 became involved in a sexual and very exploitive 

15 relationship. 

16 What happened -- essentially it was 

17 almost a relationship based on sex for gas 

18 money". My client, he would give her money to 

19 fill u~ her tank and -- on the day that this 

20 happened, ~hey had met at the Food Lion, after 

21 they had been together the night before. She 

22 had filled up her gas tank and they "were going 

23 to meet at the Food Lion and she was going to 

24 gi ve him back his card. At the Food Lion was 

25 Miss Duckett, her son, my client, and I believe 
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1 Mr. Johnson's fifteen-year-old nephew and also 
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2 one of Mr. Johnson's daughter. I don't believe 

3 that she was there the whole time but she came 

4 later. 

5 Essentially what happened is that Mr. 

6 Johnson had offered Miss Smith his fifteen-year-

7 old nephew and had implied that the relationship 

8 that he shared with Miss Smith could also be 

9 shared with his fifteen-year-old nephew. 

10 I believe that Mr. Johnson's daughter 

11 also was very angry and felt like Miss Smith, 

12 you know, was exploiting Mr. Johnson; because 

13 they were similar in age and she felt like Miss 

14 Smi th was actually exploiting him. 

15 So there was a big argument, a huge 

16 argument that ensued. Tocara felt betrayed, she 

17 felt cheap, she fe'lt like she had lost her 

18 dignity, she felt like this, uh, you know, she 

19 -- it just made her feel terrible about herself. 

20 I think that Miss Duckett was there to witness 

21 this. There were high emotions and they felt 

22 that because she had been hurt so deeply by Mr. 

23 Johnson that she was going to try to hurt him 

24 deeply. She never meant to physically hurt but 

25 she wanted to take away his TV set, his 
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2 hurting and that he had overstepped his bounds. 
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3 I realize, Your Honor, that she should 

4 never have done that. Emotions were high. She 

5 turned to people that cared about her the most, 

6 her brother and her close family friends, in her 

7 view to step up for her dignity. I think at 

8 several points they actually planned on doing 

9 it, then planned on calling it off, then planned 

10 on doing it, and this all happened within a 

11 twenty-four hour period. 

12 Miss Smith was over at his house that 

13 night, they went -- it was whether they were 

14 going to do it or not do it, and at one point 

15 they were going to call it off and Mr. Smith 

16 came around the corner -- excuse me. Mr. 

11 Johnson came around the corner in his wheelchair 

18 and I think things obviously got out of control. 

19 Tocara never ever meant to hurt him. 

20 It was a stupid plan and she is incredibly 

21 remorseful. When I go to the jail to visit her, 

22 all the officers at the jail ask about her, tell 

23 me how much they like her, what a great worker 

24 that she is, what a great person she was as a 

25 medical assistant and also as an inmate and 
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their hearts go out to her and they inquire 

about·her. 
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During the time that she has been in 

jail, they have suffered. Tocara's mother who 

is here, her father, the one sibling that they 

have that is not incarcerated, her grandmother 

and aunts are all here to show support for the 

family. But during the time she has been 

incarcerated, her mother has battled with breast 

cancer and her father has gone through open 

heart surgery. She has not been able to be 

there for her mother or to show support in any 

other way except than to send letters and pho~e 

calls. 

Every time that I've talked with Tocara 

she is remorseful and feels terrible about what 

she did. She never meant for this to happen. 

She has never been in trouble before, 

Your Honor, and I am going to ask you to please 

impose the minimum sentence of fifteen years. I 

think that avery severe punishment. As it is, 

she will never really get to raise her son or be 

with her son. I can assure you that Your Honor 

will never see Tocara again in a courtroom. I 

know that she apologizes to the family and I 
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1 would ask Your Honor to please consider the 

2 minimum sentence here. 

3 THE COURT: Thank you, Ms. Mulvaney. 

4 Does Miss Smith wish to speak at all at this 

5 point? 

MS. MULVANEY: Tocara, do you ---
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6 

7 DEFENDANT TOCARA SMITH: I just want 

8 to -- (emotional). 

9 THE COURT: Ma'am, please stand up. 

10 DEFENDANT TOCARA SMITH: I j llst want 

11 to apologize to the victim's family. I'm so 

12 sorry. I don't know what else to say 

13 (emotional/crying) . 

14 THE COURT: Okay. Thank you, Ms. 

15 Mulvaney. Which one wishes to go next? 

16 MR. KNOBELOCH: Your Honor, I 

17 represent Jerry Smith in this case. He has 

18 spent his entire life in the Charleston area 

19 ~xcept one brief year in Walterboro, but still 

20 in the lowcountry. 

21 He has an eight-year-old daughter. He 

22 was living with his daughter and the mother at 

23 the time, supporting the family. He also has a 

24 two-year-old son, Jerry Smith III, that was born 

25 while he was incarcerated and whom he has never 
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2 He was supporting his family, he had 

3 a good job, he worked for about two years as a 

4 bridge inspector for the Department of 

5 Transportation. At the time of his arrest he 

6 was in the National Guard and was about to be 
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7 called up on active duty. In fact, he was only 

8 a week away from being deployed to Iraq at the 

9 time that he was arrested. 

10 One of the things that he had asked me 

11 to do while he was incarcerated was to contact 

12 his Captain and initiate an other-than-honorable 

13 discharge. Even though he realized that this 

14 this was probably a year ago, but he realized at 

15 the time that he was probably going to serve a 

16 fair amount of time in j'ail. He was concerned. 

17 that if there was ariy way that the case could 

18 turn out -- and this is probably not the right 

19 word but -- "beneficial" to him, he wanted to 

20 be able to re-enlist and serve in the military 

21 again. I did do that for him. 

22 

23 

THE COURT: Sure. 

MR. KNOBELOCH: In addition to being 

24 in the military and supporting his family, he 

25 was also active in the St. Mary's AME Church in 
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1 Green Pond. Again, like I said, there was some 

2 connection with the family to the Walterboro 

3 area. He was the first vice-president of the 

4 Beaufort District in attending the church 

5 conference and was active in other ways with the 

6 church. 

7 I believe that Ms. Mulvaney has already 

8 pointed out that he has a father and mother who 

9 are in poor health and that with the exception 

10 of one sibling the entire immediately family is 

11 before you today for sentencing. 

12 He is remorseful. This was obviously 

13 a tragedy, obviously something that should have 

14 never happened. 

15 As far as the sentence rehabilitating 

16 the defendant, I feel that if he was released 

17 today that he would contribute to his family and 

18 would contribute to society. I don't believe 

19 that you would see him in the courtroom again 

20 for any criminal matter. 

21 THE COURT: Thank you, sir. Mr. 

22 Smith, is there anything that you want to say? 

23 DEFENDANT JERRY SMITH: Your Honor, 

24 first I want to tell the family that I 

25 apologize. It's. been hard, it's been real hard 
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1 on everyone, everyone in all the families. I 

2 ask that the court have mercy on me and my 

3 family. 

4 

5 Dupree? 

6 

THE COURT: Thank yo,+, sir. Mr. 

MR. DUPREE: Thank you, Your Honor, 

7 may it please the court? 

8 

9 

THE COURT: 

MR. DUPREE: 

Yes, sir~ 

Your Honor, Rashard is 
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10 the only person involved in this case who is not 

11 related to the other individuals. Rashard was 

12 there at the apartment with the other two 

13 codefendants when they received, the phone call 

14 and went over there with them, but he never 

15 intended for anybody to be harmed; which I think 

16 is indicative by the offer by the State. 

17 Your Honor, he is a graduate of'Baptist 

18 Hill High School out in Hollywood. 

19 He has a minor disorderly conduct, 

20 which was in '03 where he had to do, you know, 

21 some community service. 

22 He was gainfully employed at two jobs. 

23 He worked for the Charleston County School 

24 District part-time and he worked at the Nike 

25 outlet. He was a productive member of society. 



1 

State ofSou~ Carolina v. Jerrard A. Smith" 
Case No. 07-08-10-5324 et al 

- -o-uilty'Plea-Hearing of December 5,2008 
before The Honorable R. Markley Dennis, Jr. 

He was a member of the st. John's 

2 Baptist Church. He has attended Bible study 

3 ,while he has been in the County jail. His 

4 preacher is here today, the Rev. Charles Linen, 
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5 who has counseled him throughout the time while 

6 he has been incarcerated. 

7 Your Honor, Rashard is -- you know, he 

8 is a good person. This is a tragic event. I 

9 don't think anyone ever intended for any harm to 

10 come to the victim in this case. 

11 Io think, like Mr. Knobeloch said, that 

i2 should he be released today that he would be a 

13 productive member of society. He was before he 

14 was incarcerated and he ~- he is very 

15 remorseful, Your Honor. 

16 I would ask, as I am certain all the 

17 attorneys will ask, -- fifteen years is an 

18 appropriate sentence. It is very long. None 

19 . of these individuals have any record. It is a 

20 very long for a tragic mistake. 

21 I think that Mr. Rivers wanted to 

22 address the court also. 

23 THE COURT: Thank you. Mr. Rivers, 

24 yes, sir, I will be happy to hear from you, srr. 

" 25 DEFENDANT RASHAD RIVERS: I would 
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1 like to say that I apologize to the victim's 

2 family. I've been incarcerated since 2006. 
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3 It's been hard, it's been hard on my family and 

4 I understand the pain that you are going 

5 through. Two years might not seem like a long 

6 time but it's a long time to be away from your 

7 family.' I understand what you' all are going 

8 through and I ask -- from my heart, I really 

9 apologize from the bottom of my heart. I ask 

10 the Lord Jesus Christ to forgive me and I ask 

11 that you' all forgive me also. As .to my family 

12 and friends that are here for me today, you have 

13 my heart. Nobody intended for this to happen 

14 and I appreciate you all being here. I'd like 

15 ~o apologize to the court and to everyone here 

16 for being hera. 

17 . THE COURT: Thank you, sir. Mr. 

18 Brown? 

19 MR. BROWN: Your Honor, Peter Brown 

20 on behalf of Jerrard Smith. 

21 

22 

THE COURT: 

MR. BROWN: 

Yes, sir. 

Jerrard has also been in 

23 jail this entire time, eight hundred (800) days. 

24 

25 

THE COURT: 

MR. BROWN: 

Okay. 

He is the youngest of the 
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family members. He was twenty at the time and 

he is now twenty-two. He graduated high school 

in 2004 and played a little football for them 

his junior year and a little basketball. 

His fiancee, Rudy Mills '(phonetic), 

works for the South Carolina Highway Patrol. 

She has a child of her own and they share twins 

together; the twins that she carried before he 

was arrested, the twins that he has never held 

since they've been and they'll be two years old 

in a couple of months. 

He had a good work record working with 

a heating-and-air company for over a half a 

year, had worked at a furniture store for two 

years, had worked at the Nike outlet store for a 

period of time and he'd worked as a stocker at 
\~ 

Wal-Mart for over a year. Again, no criminal 

record. He held a job. 

I have to say, Your Honor, that in my 

twenty-one years of practicing law this is truly 

an absolute tragedy, and a tragic loss of life 

not only for the victim's family but for the 

Smith family and Miss Duckett's family and Mr. 

River's family. 

There was never any intent for this to 
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1 happen. We appreciate the fact that Mr. Durant 

2 has acknowledge that. They investigated it 

3 thoroughly and they have not gone forward with 

4 the murder charge, and we appreciate that. 

5 I think that this is something was that 

6 was obviously intended to be financially hurtful 

7 to Mr. Johnson, and that it went tragically 

8 wrong because of his fragile physical situation 

9 and tragically resulted in his death. 

10 I saw, as I am sure Your Honor did 

11 also, that during the presentation by the 

12 Johnson family the tears by the defendants and 

13 the defendants' family were sincere tears. 

14 Again, when they left they did not 

15 realize the precarious nature of Mr. Johnson's 

16 condition. He was alive, he was breathing. 

17 If they had any idea that this would have led to 

18 his death, they would never have left him on his 

19 back. 

20 My client is truly remorseful and he is 

21 here today to accept responsibility for what 

22 happened. Your Honor, and of course I am an 

23 advocate for Jarrod but I would like to point 

24 out that it is not often that we have people 

25 with no criminal record who are before the court 
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on murder charges, or f~r involuntary 

manslaughter charges, or for Burglary 1st 

charges. 

I am asking that you be as lenient as 

you can for Jerrard because his family does need 

his help. His mom's cancer and his father had 

heart surgery. .If he has to do fifteen years, 

they might not be around and he might very well 

be in the same position that the Johnson 

daughters are in, living without their parents. 

I think the Smith parents raised 

hardworking, close-knit, law abiding children. 

I think ~- and I am going to echo what the other 

attorneys have said they would return to that 

position if given that opportunity. If they 

were able to walk out of court today with a 

stiff sentence with probation over their heads, 

I feel you would not see them in court again. 

I know that is not going to happen. That being 

said, fifteen years will resolve in more than a 

decade from where we are today. They would have 

to re-enter society at a time when their 

children would unfortunately be grown and 

these are the formative years for the children 

and I think fifteen years is a staggering amount 
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THE COU~T: Thank you. Does Mr. 

3 Smith wish to. say anything? 

4 DEFENDANT JERRARD SMITH: Yes, Your 
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5 Honor. I would lik~ to say I am so sorry to the 

6 family, I do apologize. Me and my family didn't 

7 mean to hurt anybody. I know that my saying I 

8 am sorry isn't enough and I ask that God will 

9 forgive me and I ask that all of you will 

10 forgive me. I also apologize to my family. 

11 I am guilty of the acts done but we 

12 didn't mean to hurt anyone. 

13 

14 

15 

16 

THE COURT: 

MR. BOWLER: 

THE COURT: 

MR. BOWLER: 

All right. Mr. Bowler? 

May it please the court? 

Yes, s'ir. 

Your Honor, I guess I 

17 have been doing this perhaps longer than· any 

18 of these attorneys -- and it doesn't get any 

19 easier, and this is probably the hardest case 

20 that I've ever handled. It's hard because of 

21 the loss of a life and it's hard because of the 

22 destruction of five other lives. 

23 Miss Duckett has -- these are four 

24 children, four children who essentially will be 

25 "orphanedfl 
-- she has a six-year-old son. 
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1 I know that everybody has come up here 

2 and told you that if these folks were not in 

3 jail that they would be pretty good citizens. 

4 My client has had one advantage in that she 

5 appeared before you in this case early on and 

6 you were thoughtful enough to consider giving 

7 her an opportunity to bond out of jail, so that 

8 she could organize her affairs and prepare for 

9 her children's care. She spent eight months in 

10 prison -- in jail before that. She did get out, 

11 she went right to work. She was working before 

12 this happened, she worked after getting out on 

13 bond. In fact, she worked right up until 

14 yesterday. She has been taking care of her son. 

15 She's lived the kind of life that she did before 

16 this horrendous thing occurred. 

17 One thing I would ask you to consider, 

18 she has not had a particularly easy life. I am 

19 not trying to excuse her conduct in this case 

20 but I think that Your Honor needs to be aware 

21 that her mother had to raise her and her two 

22 siblings pretty much without the help of a 

23 father, and it was very hard on them all. 

24 She ended up basically dropping out of school 

25 at the age of sixteen, and of course drugs were 
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1 behind that. 

2 THE COURT: Sure. 

3 MR. BOWLER: The day that this 

4 happened she had been drinking and smoking 

5 marijuana and taking a drug called Ecstasy and 

6 while her judgment of knowing right from wrong 

7 was still present, she obviously was impaired 

8 in terms of making smart choices and the right 

9 choice. She made the wrong choice. 

10 Her involvement was the most minimal 

11 of all. Basically she never even saw the 

12 victim. She came in the house and removed the 
0-
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13 TV. Your Honor, in court with her today is her 

14 . mother, Yvonne Jackson, her sister Natasha Smith 

15 and she's got a couple of her friends here with 

16 her, Tanya Horry (phonetic) and Sheena Brown· 

17 (phonetic). Of course, this has been hard on 

18 the family. 

19 We certainly acknowledge the pain of 

20 the Johnson family and she regrets this deeply. 

21 I can tell you, based on what she has done since 

22 she has been out that I think she will continue 

23 to do well; whenever you believe that it is fair 

24 for her to have that opportu;-tity to do so again." 

25 She has never been before a court before. By 
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1 her conduct, she had demonstrated the kind of 
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2 person that she is and she -- she is profoundly 

3 remorseful. I've talked with her many times and 

4 I know that it hurts her to the'depths of her 

5 heart that this man died and the feelings that 

6 she has for the family is profound, deep sorrow. 

7 I would ask you to consider, please, 

8 fifteen years sufficient punishment for my 

9 client. I would ask that you please consider 

10 that. 

11 THE COURT: Thank you, Mr. Bowler. 

12 Does your client wish to say anything? 

l3 MR. BOWLER: Would you like to say 

-14 something to the jail? 

15 DEFENDANT GWENETTA DUCKETT: I just 

16 want to say that I am deeply, deeply sorry to 

17 the family. And I want you all to know that we 

18 never hatt any intent of hurting anybody and I 

19 hope that one day that you' all will be able to 

20 forgive us. My family, I love you' all. I'm 

21 sorry to put you all through this. 

22 THE COURT: Thank you. All right, 

23 let me inquire of each defendant at this point 

24 -- and they may remain seated. I failed to 

25 discuss it and frankly it has been recited in 

75 
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1 . the statements made on behalf of each of them, 

2 and I don't disagree with anything and that is 
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3 probably why I didn't address it because I don't 

4 think really that it is going to make a 

5 difference what I am about to say to these folks 

6 when they finish serving the sentence that is 

7 going to be imposed. But do each of you 

8 understand that each of the offenses, certainly 

9 burglary is the main one, that Burglary pt is 

10 a Violent offense, a Most Serious offense, and 

11 that it is a nonparoleable offense? Do you 

12 unde~stand that, Mr. Rivers? 

13 

14 

DEFENDANT RASHAD RIVERS: Yes, sir. 

THE COURT: Do you understand that, 

15 Mr. Jerry Smith? 

16 

17 

18 

19 Honor. 

20 

21 

22 sir. 

23 

24 

25 

DEFENDANT JERRY SMITH: . Yes, sir. 

THE COURT:· Mr. Jerrard Smith? 

DEFENDANT JERRARD SMITH: Yes, Your 

THE COURT: Miss Duckett? 

DEFENDANT GWENETTADUCKETT: Yes, 

THE COURT: Miss Tocara Smith? 

DEFENDANT TOCARA SMITH: Yes, sir. 

THE COURT: Anything else, Solicitor? 
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MR. DURANT: No, sir. 

THE COURT: Very well. I agree --
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4 MR. BOWLER: I believe that the mother 

5 and father may want to say something. 

6 THE COURT: 

7 from them. I ---

8 MR. BOWLER: 

9 of the family. 

10 THE COURT: 

11 from them, briefly. 

12 MR. BOWLER: 

13 THE COURT: 

I will be happy to hear 

And perhaps other members 

I will be happy to hear 

Very briefly, Your Honor. 

I don't -- I am sure they 

14 -- what is the most disturbing thing for all the 

15 persons here, as has already been referenced in 
\ 

16 each of their statements, this is not what these 

17 folks were taught. It's not what they learned 

18 in their community, and it's not what their 

19 support staff wanted them to ever do; it departs 

20 from that, and I understand how just totally --

21 probably aggravating to some extent, but just 

22 sad that is and tragic that it is. It truly is 

23 but it -- as Mr. Bowler just said, there is 

24 tragedy on both sides of the room here today. 

25 Yes, sir? I will be glad to hear from you. 
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Please give me your name. 
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JERRY JEROMESMJTH, SR.: I ?JIl Jerry 

Jerome Smith, Senior. I would like to express 

my apology to the Johnson Family, and my family 

too and everybody here in the courtroom. It is 

-- (emotional) I'm praying for everybody. 

It's tragic it happened. Just tragic. 

THE COURT: Thank you, Mr. Smith. 

SARA SMITH: My name is Sara Smith, 

the mother. I would ltke to say to the family 

that my heart is just torn, very torn. I hurt ... 
for you'all and also for our family, my children 

here and for Rashad Rivers, who could be a son 

of mine also. I am asking that you please have 

mercy and find it somewhere in your hearts to 

forgive my children, because this is a tragedy 

but I don't think that they realized -- they had 

no intention of a life being lost. I am so very 

sorry, but -- I ask that you please, one day if 

you can find it in your hearts to forgive them. 

MR. DUPREE: Your Honor, I believe 

that Rashad's mother would like to speak on his 

behalf, as well as Rev. Linen~ 

THE COURT:· All right, sir. 

BARBARA WASHINGTON: My name is 
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THE COURT: lim sorry but you're 
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3 going to have to speak up, ma'am. 

4 BARBARA WASHINGTON: My name is 

5 Barbara Washington" I am Rashad's mother. 

6 First of all, I giv~ you my apology to the 

7 family, to you all, the Johnson family. My son, 

8 .he's the only son that I have. He'd never been 

9 in no trouble before. This is the first time 

10 he's ever been in a situation like this. And 

11 I ask the Lord each and every day to please 

12 forgive him, and I ask the Lord to forgive all 

13 of them for this tragedy that took place. I 

14 ask the Johnson family from the bottom of my 

15 heart to forgive my son for what he has done. 

16 My son ain't never been in no trouble before, 

17 he's been no trouble, he go to school, he go to 

18 work, he's always been in the church and he was 

19 a good kid, ain't never give me no problem. I 

20 ask that you find it in your hearts one day to 

21 just forgive him. Thank you. 

22 THE COURT: Thank you, ma'am. 

23 MR. BOWLER: Your Honor, very briefly, 

24 Miss Duckett's mother, Ms. Jackson. 

25 THE COURT: All right. 
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MR. BOWLER: Very briefly .. 

YVONNE JACKSON: My name is Yvonne 
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3 Jackson. lam Gwenetta Duckett's mother. I do 

4 what to say that I am sorry for what she has 

5 done. I can understand what you'all are going 

6 through because I lost my parents --

7 (emotional). .Like you said your father was your 

8 best friend, that's (indicating Rashard) my best 

9 friend. T can understand what you're going 

10 through because I've been through it this whole 

11 time. I ask.that you find it in your hearts to 

12 forgive her so that we can all get through it, I 

13 ask that you do. Thank you. 

14 

15 

THE COURT: Thank you, ma'am. 
. 

REV. CHARLES LINEN: Good morning, 

16 Your Honor. 

17 

18 

THE COURT: Good morning, sir·. 

REV. CHARLES LINEN: My name is 

19 Charles Linen, I am Rashad's pastor. My heart 

20 is overwhelmed listening to the Johnson Family 

21 and all the tragedy that they have been through. 

22 In counseling with Rashard and in spenQing time 

23 with him during this year he has been in the 

24 jailhouse, he has repented and God has already 

25 forgiven him. 
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THE COURT: Absolutely. 

REV. CHARLES LINEN: Listening to 
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3 the family, and I heard the daughter today that 

4 their lives should begin where her father's 

5 ended. I like that. We realize that the 

6 negative that these three (sic) young people 

7 have contributed to this city, we can't erase 

8 it. But one of the things that we can look at, 

9 wouldn't it be great if five individuals --

10 five individuals -- were given a second chance 

11 over the death of one Brother Daniel Johnson? 

12 

13 

BRITTANY JOHNSON: Danny Johnson. 

REV. CHARLES LINEN: Danny Johnson. 

14 We realize that we can't erase it and life must 

15 go on. I believe that they are sorry and that 

16 it was a tragedy, but we pray that they would 

17 learn, and not just them but that other young 

18 folks would learn, from what has happened here 

19 this morning. 

20 Rashad is a good kid, but then at the 

21 same time that particular day had poor judgment. 

22 Your Honor, I pray that you would grant mercy 

23 not just on him but all of these young people. 

24 

25 

THE COURT: Thank you, sir. 

REV. ROBERT K. WHITE: Your Honor? 
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THE COURT: Yes, sir? 

REV. ROBERT K. WHITE: I am Robert K. 

3 White, I'm the pastor of the Smith Family. I 

4 would just like to say to the Johnson Family 

5 that we are going to continue to pray for you. 

6 We have and will continue to pray for you. 

7 I have been in counsel with the Smith 
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8 Family ever since their incarceration and I will 

9 continue to do so. The Smith children, they 

10 were raised very well. At the church at st. 

11 Mary's, they were well-active and very 

12 progressive, loving young people and we all just 

13 were disappointed and hurt by it. 

14 As far as Jerry ~s concerned, he had 

15 just received his license asa local minister in 

16 the A.M.E. Church and we were so proud of him. 

17 This has devastated all of us .. We know 

18 that bad things do happen and we would ask this 

19 court to have mercy on them. We are going to 

20 continue to pray and pray that God will bless 

21' this family, the Johnson Family, to carryon. 

22 Thank you very much. 

23 THE COURT: Thank you, sir. 

24 SHELIA BROWN: Good morning, my 

25 name is Shelia Brown. I would first like to 
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1 say to the family that I do apologize, I do 

2 sincerely offe"r my sympathy. These young 

3 people, they are all sorry. Unfortunately, it 

4 was a very tragic accident that never should 
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5 have happened. If everybody could turn back the 

6 hands of time, they would. She is very loyal, 

7 she was dedicated, I've known her since 2003. 

8 She would do anything, anything for you and I 

9 just wish that you could find it in your heart 

10 to forgive her and may God have, mercy on every-

11 body's soul. 

12 

13 

THE COURT: 

CARL WHITE: 

Thank you. 

Good morning. My name 

14 is Carl White and this is my grandson here and 

15 I want to apologize to the Johnson,Family for 

16 whatever it is that he has done and ---

17 THE COURT: Let me stop you, sir." 

18 I want to say something here. It's nice to 

19 apologize to these folks but you'all don't have 

20 to be in this courtroom to apologize to these 

21 folks. You can do that outside and that's what 

22 community is all about. I don't need to hear 

23 any more apologies, they don't need to hear any 

24 more apologies. 

25 BRITTANY JOHNSON: Thank you. 
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1 THE COURT: They know you're sorry. 

2· We all are ~orry. That doesn't do anything, 

3 that doesn't help anything. It is nice to be 

4 sorry. I mean, I'm glad that everybody is.not 

5 here saying 'we're glad that happened.' of 

6 course you're sorry. I understand that. You 

7 all are supportive, and I understand that. We 
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8 could sit here all day and you'all can tell what 

9 fine people that they are but that doesn't have 
~ 

10 a thing to do with what is being done here 

11 . today. 

12 

13 

CARL WHITE: 

THE COURT: . 

Okay. 

So thank you very much, 

14 sir. ·Appreciate it. I've allowed you an 

15 opportunity, folks. It's time for us to move 

16 on with this, and let me'tellyou why. Quite 

17 frankly and it's what I was taught,it's what 
I 

18 I believe, it's part of what I've tried to 

19 impart to my children, it's what I've heard you 

20 say, each of you say -- not so directly but 

21 indirectly. You're taught to make good 

22 decisions. Unfortunately -- and the Bible 

23 speak~ to this, it speaks very clearly. I am 

24 paraphrasing it but, "to whom much is given, 

25 much is expected." You know what I think that 
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1 means? When you are given and you have the 

2 support that is in this room that you had the 

3 opportunity, the chance that a lot of people 
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·4 have never had, to be raised in the church, .to 

5 be nurtured by a community. You're held to a 

6 higher standard, you're expected to do more. 

7 You should be. We all should expect that. Our 

8 Lord expects that, no question. . 

9 So ·when you do something and you say 

10 "I'm sorry", I understand that. When you say 

11 "I didn't intend it ll
, I understand that. That 

12 is why we are here with involuntary manslaughter 

13 instead of murder. 

14 But there is no question about one 

15 thing. There is no question that each one of 

16 you made a conscious decision to do something, 

17 and you intended that. You went in that house 

'18 to steal something from that man. You may have 

19 been motivated all by the wrong reasons but 1:hat 

20 was intended, no ifs, ands or buts about it. 

21 The rationale was, 'I wanted to hurt him.' 

22 That's pretty bad. Didn't want to kill him, I 

23 know that. You didn't want him to die. But you 

24 intended to inflict on him emotional hurt. You 

25 know what that is? That is vengeance and we 
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1 know what the Bible says about that, too. 
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2 Well, you ~- you chose to do something 

3 and you're going to suffer the consequences of 

4 it. 

5 Quite frankly, Mr. Bowler, I was glad 

6 to hear you say it. I don't know if I've heard 

7 a more difficult case than this case, because 

8 these young people are people that absolutely I 

9 agree with what everybody has said. They are 

10 going to do into the community and I believe 

11 that they will do exactly what each one of these 

12 good folks have given up their time, their 

13 energy. They are going to be the kind of people 

14 that they were taught to be, I am confident of 

15 that. 

16 But I don't believe that I have seen a 

17 case that warrants punishment any more than this 

18 one, because these people tho~ght about 

19 stopping, wrestled with the decision. Not 

20 spontaneous. No, heavens no. 'I don't know.' 

21 'Yeah, we will', 'No, we won't.' At some point 

22 some of this training that you've talked about 

23 had to step in and say, 'Wait a minute. This is 

24 crazy. We can't do that, that's that man's 

2S house, that is his castle.' He is entitled to 
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the privacy of his home. He' may be despicable 

-- and I am not saying that he was, I am just 

saying in your minds he may have been 

despicable, he may "deserve" to hurt but you 
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didn't have the right to bring that to him. 

That is not your call. That is somebody else's, 

no question a bigger judge than I am. 

So what am I faced with? I am faced 

with an absolute intentional Burglary 1st • No 

if, and or but about it. 

So now I look at the range, fifteen or 

life. Well, your records tell me that fifteen 

is warranted -- lack of record, no. question 

about it. That's a tough sentence and maybe 

that would be appropriate, but I can't in good 

conscience bring myself to that do that because 

something happened during that burglary. Nobody 

intended for him to die, but he did. He's gone. 

All of the sorrow and all the wishing ain't 

going to bring him back, and I cannot in good 

conscience from the standpoint of fashioning a -

sentence fashion a sentence of fifteen years. 

It changes the dynamics of the burglary. 

So I've used it as a basis and I've 

decided what I think is appropriate. I think 
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1 an appropriate punishment for the Burglary is 

2 fifteen years. I think the appropriate 

3 punishment for the involuntary manslaughter, 

4 which was horrible -- and let me say this, and 

5 I am not trying to lay any guilt or blame on 

6 anyone of you moreso than the 'other but, Miss 

7 'Smith, as a nurse, I'm sorry, that just -- you 

8 had knowledge that the others did not have. 

9 That needed -- somebody needed to say, 'Wait a 
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10 minute. We've got an incapacitated man' -- and 

11' you knew him, you knew what his situation was. 

12 All of you are part of that. So I think the 

13 five years ought to be paid for that, too. 

14 The good thing about this, for the 

15 purpose of fashioning a sentence, and I know 

16 the, lawyers are not going to like this, but I 

17 believe that fifteen years ought to be served 

18 for that and I believe that five years ought to 

19 be served for that and I can make the 
, , 

20 calculations, and I've done it. What this 

21 sentence will result in, if you're good, is 

22 19.95 years as punishment for the fifteen and 

23 the five. So the sentence of the court on each 

24 of your Burglary 1st, and I am not going to read 

25 all the indictments because the record has those 

I 
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1 clearly stated. On all the Burglary 1st
, and 

2 everybody is treated the same, is twenty-three 

3 years. You're given credit for the time that 

4 you've served. 
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5 On each of the other indictments, it is 

6 five years on each one and you ar~ -- that is 

7 concurrent. You're given credit for the time 

8 that you've served on each of those, as well. 

9 Good luck to you. You will be out, if· 

10 you're good, in your forties. Just as was 

11 stated, you will start your life at forty. 

12 Thank you. 

13 (CONCLUDED) 
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STATEMENT OF ISSUE ON APPEAL 

Did the trial courrviolate appellant's constitutional rights by sentencing him to a 
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3 



,. 

STATEMENT OF THE CASE 

On March 5, 2007, the Charleston County Orand Jury indicted Jerrard Antonio 

Smith on the charges of murder, burglary first degree, and grand larceny. On Deqember 5, 

./ 
2008, Smith, along with four co-defendants, appeared before the Honorable R. Markley 

Dennis, Jr., and entered a guilty plea to the lesser charge of involuntary manslaughter, 

burglnry first degree and grand larceny. He was represented by Peter Brown, Esquire. Judge 

Dennis sentenced Smith to twenty-three years on the burglary first degree, five years on the ... 
involuntary manslaughter, and five years on the grand larceny. All sentences were to run 

concurrently. Smith's attorney filed a notice of appeal. This appeal follows. 

4 



· . 

ARGUMENT 

The trial court violated appellant's constitutional rights by sentencing him 'to a 

disproportionate sentence. 

Tocara Smith and the decedent, Danny Johnson. were friends. JOMson was a 

quadriplegic who required assistance to perform all the activities of daily living even 

including eating. Tr. 37, 11. 1 - 16; Tr. '38, II. 8 - 19. 

On August 23, 2006, Tocara Smith and the decedent went to the grocery store where 

they encountered the decedent's daughter. An argument occurred between decedent's 

daughter and Tocara Smith. As a result, the according to the solicitor, Tocara Smith 

allegedly "cooked up a scheme" with her brothers to get even with the de~dent. Tr. 37,11. 2 

- 9; Tr. 39,11.6 - 25. 

Tocarn Smith gave a confession to police in which she said that later, when she 

rcturned to the decedent's home, she left the door open for her two brothers, Jerrard Smith 

and Jerry Smith, and two of their friends, Rashard Rivers and Gwenetta Duckett. The four 

entered the home. When they encountered the decedent coming down the hall, they pushed 

him to the bathroom. When they did, his wheelchair overturned and he was lying on his 

back. They covered his head to prevent him from seeing them. Then they went through his 

apartment and stole numerous items. When they were picked up, all four gave confessions. 

Tr. 40,11.11-25; Tr. 41, 11.1-25. 

The solicitor told the court that the decedent had a backpack on the back of his 

wheelchair. When it landed on its back, his torso and legs were elevated above his head and 

he could not breathe and strangled. The solicitor said the detendants all said they did not 

5 
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mean for the victim to die, and that the state believed them. That was the' reason they were 

being allowed to plead guilty to in voluntary manslaughter. Tr. 42, II. 1- 18. 

At sentencing, the judge told tI1e five defendants that because of their lack of any 

prior criminal record, fifteen years on the burglary first was "warranted". Tr. 86, II. 1 - 14. 

He later said again: 

"I think an appropriate punishment for the burglary is fifteen 
years". 

Tr. 86, 11.24 - 25; Tr. 87, II. 1 - 2. 

Then the judge stated: 

The good thing about this, for the purpose of fashioning a 
sentence, and I know the lawyers are not going to like this. 
but I believe that fifteen years oUght to be served for that and 
I believe that five years ought to be served for that and I can 
make the calculations. So the sentence of the court for the 
burglary I st, and I am not going to read all of the indictments 
becaUse the record has those clearly stated. On all the 
burglary 1 st, and everybody is treated the same, is twenty­
three years. You're given credit for the time that you've 
served. On each of the other indictments, it is five years on 
each one and that is concurrent. 

Tr. 87,11.14-25; tr. 88, II. 1-12. 

The Fourteenth Amendment to the United States Constitution provides that no 

state shall deprive any person of life, liberty, or property without due process of law. 

There exists in every court an inherent power to see that a defendant's fundamental rights 

are protected. State v. Kimbrough, 212 S.C. 348, 46 S.E.2D 273 (1948). Generally, a 

sentence that falls within the limits fixed by statute is not "cruel and unusual." Id.· 

However, even if it is not cruel or unusual "in kind," a particular sentence may be so 

severe in duration that it violates the constitutional prohibitions against cruel and unusual 

6 



punishment. ld. construing S.C. Canst. art 1, § 19; see also Hart v. Coiner, 483 F.2d 136 

(4111 Cir. 1973); Stockton v. Leeke, 269 S.C. 459,237 S.E. 2d 896 (1977). 

In Stockton v. Leeke. !Q.., the Supreme Court wrote that they had no jurisdiction to 

disturb a sentence if it were within the limits prescribed by the statute, unless the sentence 

was the result of partiality, prejudice, oppression or corrupt motive. 

In Smith's case, the judge demonstrated prejudice in that he stated fifteen years was 

an appropriate sentence for the burglary first Then he said Smith and the others should 

serve 19. 95 years after the judge said the manslaughter was "horrible". Tr. 87, II. 1 - 25. 

The judge said he did not know ifhe had heard a more difficult caSe than this one. Tr. 85, II. 

S -: 15. 

The sentence was cruel and unusual punishment for the circumstances in that no one 

intended for the decedent to be hurl Smith did not have a prior record. Tr. 44.11. 16 - 17. 

7 



CONCLUSION 

Based on the above. the sentence of the circuit court should be reversed and the case 

remanded for a new sentencing hearing. 

Respectfully submit!ed. 

~, 

A TIORNEY FOR APPELLANT 

This 28th day of April. 2009. 
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PER CURIAM: Jerrard Smith appeals his twenty-three-year sentence, 
I 

arguing it violates the constitutional prohib'ition against cruel and unusual 
punishment. After a thorough review of the record, and counsel's brief" 
pursuant to Anders v. California, 386 U.S. 738 (1967) and State v. Williams, 
305 S.C .. 116, 406 S.E.2d 357 (1991), we dismiss the appeal and grant 
counsel's motion to be relieved. ) 

APPEAL DISMISSED. 

SHORT, THOMAS, and KONDUROS, JJ., concur. 

) We decide this case without oral argument pursuant to Rule 215, SCACR. 
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STATE OF SOUTH CAROLINA 

County of· thArieslotl 

Full name and prisOn number (if any) of Applicant 

v. 

State of South Carolina 

FORMS ~I ( 
) c:(DlI ~'C;P~)D~"t'61' 
) IN THE COURT OF COMMON PLEAS _d'\ 
) d V" 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~ ~d1!' 
~ ~ t'~(.~ 

~ C{' ~ It? :,(. ?:...... CY \ • 

\

' <!).: \ .... , ·e'" .. 
'. ~' .. ,.;' \ "'. 

a-=- ".() -. 
'. :;..c\ '.,. -:J.-

C! ..... ' .--8 

APPLICATION FOR \ . ~~> ~~ 
POST-CONVlCflON REL~ 

INSTRUCTIONS - READ CAREFULLY 

In order for this application to receive consideration by the Court. it shall be in writing (legibly 
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in 
concise fonn the answers to each applicable question. lfnecessaty, applicant may furnish his answer to a 
particular question on the revetse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued answer refers. 

Since every application must be sworn under oath, any false statement ofa material fact therein 
may serve as the basis of prosecution and conviction for peljury. Applicants should.1herefore. exercise 
care to assure that all answers are true and correct. 

If the application is taken in forma pauperis. it shall include an affidavit (attached .atth~ back of 
the fonn) setting forth information which establishes that applicant will be unable to pay the fees and costs 

_____ -2!~_pJ:OCeec!in~_~~nthe app!ic~tion is ~~ple~ed. t~eori~~al s~ll_b~!Oail~d ~?_tJ:t~ Cler~of~u~ . 
for the County in which the applicant was convicted. . 

1. Placeofdetention li(bYA Corredi9NAI. Ins·f,~iQh 
5, C i ;J,9 1J7 a. 

2. Name and location of Court which imposed sentence ChAtle5fof{ C QUIJty b.S 

4. The indictment number or numbers (if known) upon which and the offenses for which 

sentence was imposed: 

(a) l001-&S-IO-0YJ86 
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(b) ~001- ('s~(o·LJ~JaA 
(c) a001· &5 -10- O~a8q 

5. The date upon which sentence was imposed and the terms of the sentence: 

(a) (; r~hd Itll'Ctnt. S y,qn I 0 eC. 5 I 100 8 {O!\ClI.-re/l·~ 

(b) M v(de,.! I"volt ~o,y /I1~I\SI~u.1LII" 5 Y'Qrs / ,Ole 5, J~oa COnCulftnt 

(c) BU\'"3\I)f\f .1s~'.13 ¥f.cJrs/ Ott.. 5, 200a r,t7 o t.Ilr't{I'+ 

6. Check whether a finding of guilty was made: 

(a) afterapleaofguilty_~v' _______________ _ 

(b) after a pJea of not guilty_-'--______________ _ 

(c) after a plea ofnalo contendere _______________ _ 

7. Did you appeal from the judgment of conviction or the imposition of sentence? 
\I es 
I 

8. If you answered "yes· to (7),1ist: 

(a) the name of each Court to which you appealed: 

i. Sov+h (Mali"" c.ovel- of Appals 
ii. 

m. 
(b) the result in each such Court to which you appealed: 
i. . S.,ulh Cgrolina. eM.,-.} of APPlll1 Afficm!d +bg\ +r4"\ tour! w1c1ic 
ii. o.ppell~"ts Col\d;4I1 honnl ci3h~S by 5(nfCn~ic, bjll'1. hgd.spropar1ihrll'k 
iii. sen\cc,t I OH/I'Il~S~d 

(c) the date of each such result; 

i. SM~/Apri \ as! £009 ... {) 1~t11.~S{ J JA'ro\)"'-IJY Y l aQ\O 

ii. 

iii. 

(d) ifknown, citations of any written opinion or orders entered pursuant to such 

results: 

i. AliA 
ii. __ i_' ______________________ _ 

iil. __ t~I __________________________________________ _ 

9. If you answered noon to (7). state your reasons for oot so appealing: 

(a) NIA 

2 
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(b) N/A 

(c) NiA 
10. State concisely the grounds on which you base your allegation that you are being held in 

custody unlawfully: 

(a) to etfrt.tiv( C "unSe I . of ll" i Q I tOIl • .,( eol 

(b) C!jl'sl.""CI~ion V!,,, Js J's2t'l aaJ Slal.,l.".t Vfb/q-l;Dn/1hll"I""/~/tPlI~ 
(c) .... foI/4,tN//Jjf!J.flImI 

11. State concisely and in the same order the facts which support each of the grounds set out 

in (10): 

(a) iY t~lt:1 1t>.iltJ 40.11l\1'~/,·~ .... J' -fht /qtls goa t"tl!ltn~Ie'(!'fJ 5tJua!l/!Ji"j 

(b) ';y e:t:'ii'=9 1 O"IISn UQo.l@ ~y sr h 4tod", me /0 (tG(SS ot 

(e~ S ~D!;'J,,'1 D!"y'·,.," .... .f.,r 7j,kP/"n-iN y Mp. .. .s!s!lgh1rc 

12. Prior to this application have you filed with respect to this conviction: 

(a) any petition in a State Court under South Carolina Law?_-!N.::.....L.!_f-l-:-___ _ 
(b) any petition in State or Federal Courts for habeas corpus or post-convictions 

relief? N / A 
(c) any petition in the United States Supreme Court for certiorari other than petitions, 

if any. aheady specified in (8)7 _--.J.Iv':Jf...Lf,.t.;A.l..--_________ _ 

(d) any other petitions, motions or applica?,ons in this or any other Court? N fA 
13. If you answered "yes" to any part of (12), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: 

i. M/A 

ii. II 

iii. ! I 
iv. \1 

(b) the name and location ofthe Court in which each was filed: 

i. NIA 
ii. II 

iii. I ( 
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i 
I 
i 

I 
I 

- .... ""-'------.--- ... --~ ... - ··.I---- .... -;,-_·.r=-·::lioi ... · ="--_ ...... ___ .~ ..... , .. _ .... _ ....... 

iv. I) 

(c) the disposition thereof: 

i. tv fA 
ii. N Itt 
iii. II 

iv. 1\ 

(d) the date of each such disposition: 

i. fir fA 
ii. (( 

iii. \ I 

iv. Il 

(e) if known, citations of any written opinions or orders entered pursuant to each such 

disposition: 

i. Nllt 

ii. t( 

iii. 1I 
iv. \ ( 

14. Has any ground set forth in (10) been previously presented to this or any other Court, 

State or Federal, in any petition, motion or application which you have :filed? 

NIA 

15. If you answered c'y~' to (14) identifY: 

(a) which grounds have been presented: 

i. NfA 
H. «( 

iii I( 

(b) the proceedings in which each ground was raised: 

i. All A 
ii. I 1 

iii. (I 

4 
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....................... ~.". ..... ~-.......... , ......... . 
• .!.:...' ••••• J_~~~ ..... :..._ ...... . 

. 16~. If any ground set forth in (10) has not previously been presented to any Court, State or . . . 
Federal, set forth the' ground and state concisely the reasons why such ground has not 

.:" 
previously been presented: 

17.· Were you represented by an attorney at any time during the course of: 

(a) your arraigrunent and plea? _____________ --'-__ _ 

(b) your trial, if any? __ y'~t:..l.s----'--------=---__ ---
(c) your. sentencing? ________ --' ________ ,-__ 

(d) your appeal, if any, from the judgment of conviction or the imposition of 
~menre? ______________________ ~ _______ _ 

(e)' preparation, presentation or consideration orany petitions, motions or applications 

with respect to this conviction, which you filed? ____________ _ 

18. If you answered "yes" to one or more parts of (17), list: 

(a) the name and address of each atforney who represented you: 

i. Pelt, D. 8row '''1 'Sf. eb~"l:.f901 Q (, gq LlQ'] 

ii. I !)nt1lt C. O!lr o'I,.~ Po l?oJ{ 1t5S~ J Cp lvmQi9, $ ... ( 

iii. 

(b) the proceedings at which each such attomey represented you: 

i. J", ! c, I 

ii. 

iii. 
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19. State clearly the relief you seek in filing this application; 

new tr1e..\, V!l,q~l "f- [,-eo/ccct 

20. Are you now under sentence from any other court that you have not cballenged? 

A/o 

STATE OF soum CAROLINA 

County of ChtLrlesh c 

) 
) 
) 

VERIFICATION 

Revised 312003 

I, JP.r-o.rA Scnit=b • beingdulyswom 
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me fur vacating, setting aside or 
correcting the conviction and sentence attacked in this application; and that the matters and 
allegations therein set forth are true. 

SWORN to and subscribed before me this ,2, 4:h 
day of "Mnu?(' ~ , Zhl \ 

~~.AAUU'e- ~A\ty~ (L.S.) 
Notary Public 

My Commission Expires: flla~ 2,kl 2,bl.D 
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APPLICATION TO PROCEED WITHOm PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I,. ~ b.M..J o4Ju; tZ , hereby apply for leave to 
proceed in this action without prepayment of fees or costs or security therefor. In support of my 
application I declare Wider penalty ofpetjury that the following facts are true: 

(1) I am the applicant in this action and I believe I am entitled to redress. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereot 

SWRRN or affirmed to and subscribed before me this 
)3-. dayef =S~~C~ . ' 2M\ . 

~hWS\A I j?,"H~ en-\- . 
Notary Public . 

My Commission Expires: ftt~ 21o I lD2D 
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'l STATE OF SOUTH CAROLrN!o\ 

COUNTY OF CHARLESTON 

Jerard Smith, #332154, 
(aka Jerrod Smith, aka Ierrard Smith) 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

2011-CP-I0-754 
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RETURN 

The Respondent, making its Return to the application for post-conviction relief (PCR) 

filed February 1,2011, would respectfully show this Court 

I. 

Applicant is presently confined in the South Carolina Department of Corrections pursuant 

to orders of commitment of the Charleston County Clerk of Court . Applicant was indicted at the 

March 2007 tenn of the Charleston County Grand Jury for grand larceny ($1000-$5000) (2007-

GS-I0-4286), murder (2007-GS-I0-4288), and burglary - 1st degree (2007-GS-IO~4289). Peter 

Brown, Esquire, represented Applicant. On December 5, 2008, the Applicant pled guilty to the 

lesser-included offense of involuntary manslaughter and as indicted to grand larceny and 

burglary - 151 degree. The Honorable R. Markley Dennis, Ir. sentenced him to confinement for 

twenty-three (23) yearS for burglary - 1st degree, five (5) years for involuntary manslaughter, and 

five (5) years for grand larceny. The sentences were to run concurrently. 

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. 

Lanelle Cantey Durant of the South Carolina Commission on Indigent Defense filed a brief 

pursuant to Anders v. California, 386 U.S. 738 (1967). The South Carolina Court of Appeals 
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dismissed Applicant's appeal. State v. Smith, Op. No. 2010-UP-063 (S.C. Ct. App.filed January 

28,2010). The Remittitur was issued on February 16,2010. 

Attached herewith and incorporated herein are the records of the Charleston County 

Clerk of Court regarding the subject conviction, the records of the South Carolina Department of 

Corrections, the Record on Appeal, the Initial Anders Brief, the Court of Appeals' Opinion 

dismissing the appeal, and the Remittitur dated February 16,2010. 

II. 

In his current application, the Applicant alleges that he is being held in custody 

unlawfully for the following reasons: 

1. Ineffective assistance of plea counsel in that counsel failed to investigate 
the facts and circumstances surrounding Applicant's criminal accusation. 

2. Involuntary guilty plea. 
3. Constitutional violation and statutory violation in that Applicant was 

sentenced in excess of the statutory maximum for mvoluntary 
manslaughter. 

Ill. 

In a post-conviction relief action, the applicant bears the burden of proving the 

allegations in the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the 

application alleges ineffective assistance of counsel as a ground for relief, the ~pp1icant must 

prove that "counsel's conduct so undennined the proper functioning of the adversarial process 

that the trial cannot b~ relied upon as having produced a just result." Strickland v. Washington, 

466 U.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813. 

The proper measure of performance is whether the attorney provided representation 

within the range of competence required in criminal cases. The courts presume that counsel 

rendered adequate assistance and made all significant decisions in the exercise of reasonable 

2 



professional judgment. Strickland. 466 U.S. 668. The Applicant must overcome this 

presumption in order to receive relief. Cherry v. State, 300 S.C. 115,386 S.E.2d 624 (1989). 

The reviewing court applies a two-pronged test in evaluating allegations of ineffective 

assistance of plea counsel. First, the Applicant must prove that counsel's performance was 

deficient Under this prong, the court measures an attorney's perfonnance by its "reasonableness 

. under professional nonns." Chen:y. 300 S.C. at 117, 386 S.E.2d at 625 (citing Strickland). 

Second, counsel's deficient perforrmmcemust have prejudiced the Applicant such that "there is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to 

guilty plea counsel, the Applicant must show that there is a reasonable probability that, but for 

counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial. 

Hill v. Lockhart 474 U.S. 52,106 S.Ct. 366,88 L.Ed. 2d 203 (1985). 

Respondent submits that Applicant cannot satisfy either requirement of the Strickland 

test. However, the allegation of ineffective assistan,ce of counsel probably raises questions of 

fact that the record does not conclusively refute. Accordingly, Respondent requests an 

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 

247 (1983). 

IV. 

Respondent submits that the Applicant's allegation that his guilty plea was involuntary is 

without merit. In PCR cases, a defendant asserting a constitutional violation must frame the 

issue as one of ineffective assistance of counsel. AI-Shabazz v. State, 338 S.C. 354,527 S.E.2d 

742 (1999). A defendant who pleads guilty on the advice of counsel may collaterally attack the 

plea only by showing that (1) counsel was ineffective and (2) there is a reasonable probability 
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that but for counsel's errors, the defendant would not have pled guilty and would have insisted on 

going to trial. Roscoe v. State, 345 S.C. 16,546 S.E.2d 417 (2001). A defendant alleging that 

his gUilty plea was induced by ineffective assistance of counsel must prove that courisel's advice 

was not "within the competence demanded ofattomeys in criminal cases." Hill v. Lockhart, 474 

U.S. 52, 56,106 S. Ct. 366, 369 (1985). A guilty plea is a solemn,judicial admission of the truth 

of the charges against the defendant. Statements made during the plea should be considered 

conclusive unless the defendant presents reasons why he should be allowed to depart from the 

truth of those statements. Crawford v. U.S., 519 F.2d347 (4th Cir. 1975); Edmonds v. Lewis, 

546 F.2d 566 (4th Cir. 1976). 

Respondent submits that the record fully supports the knowing and voluntary nature of 

Applicant's plea. However, allegations regarding ineffective assistance of counsel and the 

voluntary nature of the plea may raise a question of fact that is not conclusively refuted by the 

record. Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper, 

305 S.E.2d 247. 

V. 

Applicant alleges a constiMional and statutory violation in that Applicant was sentenced 

in excess of the statutory maximum for involuntary manslaughter. This allegation raises a direct 

appeal issue that is procedurally barred by S.C. Code Ann. § 17-27-20(b) (2003). Post-conviction 

relief is not a substitute for a direct appeal. Simmons v. State, 264· S.C. 417, 215 S.E.2d 883 

(1974). A post-conviction relief application cannot assert any issues that could have been raised 

at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d 501 (1973). The Applicant 

raised this issue on appeal. Moreover, Applicant was sentenced within the applicable sentencing 
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range for involuntary manslaughter. See S.C. Code Ann. § 16-3-60 (2003). Therefore, the Court 

should summarily dismiss this allegation. 

held. 

VI. 

Respondent denies each allegation that is not expressly admitted, qualified, or explained. 

VII. 

WHEREFORE, having made its Return, the State requests an evidentiary hearing be 

.2011. 

5 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTI 
Assistant Deputy Attorney General 

MATTHEW J. FRIEDMAN 
Assistant Attorney General 

BY:~~ 
ATIORNEYS R RESPONDENT 

Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
(803) 734-3737 
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LEE CANNON WEATHERLY, ESQUIRE 
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Jerard Smith -vs- State a/South Carolina (2011-CP-lO-00754) 
PCRHearing 

NOVEMBER 14, 2011 

(WHEREUPON, Court convened with all parties present 

and the following proceedings were had.) 

THE COURT: All right. Mr. Friedman, whenever 

4 

5 you're ready. 

6 MR. FRIEDMAN: Thank you, Your Honor. The next 

7 case is Jerard Smith. 

8 THE COURT: Are you Jerard Smith?· 

9 MR. SMITH: Yes, ma'am. 

10 THE COURT: All right. Mr. Friedman, are you 

11 prepared to go forward on this matter? 

12 

13 

14 name? 

MR. FRIEDMAN: Yes, Your Honor. 

THE COURT: And, counsel, I apologize. Your 

15 MR. WEATHERLY: .I'm Lee Weatherly. 

16 THE COURT: You represent Mr. Smith? 

17 MR. WEATHERLY: Yes, Your Honor. 

18 THE COURT: And you are prepared to go forward at 

19 this time? 

20 MR. WEATHERLY: Yes, Your Honor. 

21 THE COURT: All right. Mr. Weatherly, I'll be 

22 happy to hear from you. On what grounds are you moving 

23 forward? 

24 MR. WEATHERLY: Your Honor, Mr. Smith has filed 

25 for post-conviction relief on this case on the basis of 
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Jerard Srnith-vs- State of South Carolina (2011-CP-1O-00754) 
PCRHearing 

1 ineffective assistance of counsel. 

2 Back in 2008, he pled guilty to the charges of 

3 burglary in the first degree, involuntary manslaughter and 

4 grand larceny. He wassentehced to twenty-three years for 

5 the burglary and five years running concurrently on the 

6 other two charges .. He is seeking post~conviction relief 

7 today on the grounds of ineffective assistance of counsel. 

8 He does not believe that his counsel at the plea hearing 

5 

9 properly investigated some of the technical issues with his 

10 case. He also does not believe that his attorney advised 

11 him completely and thoroughly as to the likely sentence he 

12 would get. And, also, did not advise him as to the 

13 tendencies of the Judge that was presiding at this 

14 . Behtencing hearing. 

15 THE COURT: As to the tendencies of the Judge? 

16 MR. WEATHERLY: Yes, Your Honor. 

17 THE COURT: And what do you mean by that?· 

18 MR. WEATHERLY: That this Judge would likely give 

19 a harsher sentence than he might expect. 

20 And, finally, Your Honor, he does not believe that 

21 counsel was effective in seeking clarification of what was 

22 somewhat of a confusing sentence during the hearing. And 

23 so those will be the things we'll be hearing from Mr. Smith 

24 from today and we will hear from him about why he believes 

25 that his counsel was ineffective. And he would not have 
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Jerard Smith -vs- State o/South Carolina (2011-CP-10-00754) 
PCRHearing 

1 entered into this plea agreement if counsel had done what 

2 they should have done. 

3 THE COURT: All right. And Mr. Weatherly, did 

4 you explain to your client should I grant his application 

5 for post-conviction relief, we go back to, in essence, 

6 square one. And I understand that the State offered a 

7 lesser included plea for murder. Is that correct? 

8 MR; WEATHERLY: Yes, Your Honor. 

6 

9 THE COURT: And he received less than the maximum 

10 punishment on burglary. Is that correct? 

11 MR. WEATHERLY: Yes, Your Honor. 

12 THE COURT: And so, in essence, he could be 

13 facing two life sentences if I were to grant his request. 

14 MR. WEATHERLY: Your Honor, I have explained to 

15 Mr. Smith consistently -- I met with him twice in the 

16 prison and met with him again today. I've provided him 

17 with a written explanation that I have read to him and had 

18 him read himself, that should he win today that it is quite 

19 possible that he will get a longer sentence and up to two 

20 life sentences for murder and burglary. 

21 THE COURT: All right. 

22 MR. WEATHERLY: And he says that he understands 

23 that and he wants to move forward. 

24 THE COURT: All right. Mr. Smith, if you'll 

25 please stand. I just need to make sure that you understand 
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Jerard Smith -vs- State a/South Carolina (2011-CP-JO-00754) 
PCRHearing 

7 

1 that if I grant your request for post-conviction relief, .it 

2 doesn't mean that you walk out today. It just means that 

3 you start back prior to what happened before the plea. In 

4 essence, there will be no plea offered from the State, 

5 meaning you will be facing the possibility of life in 

6 prison on the burglary first degree, as well as life in 

7 prison on the murder charge. Do you understand that? 

8 MR. SMITH: Yes, ma'am. 

9 THE COURT: And what was the possible punishment 

10 for the grand larceny, Mr. Friedman? 

11 MR. FRIEDMAN: I believe it's five years, Your 

12 Honor. 

13 THE COURT: All right. So he did receive the 

14 maximum on that. 

15 MR. FRIEDMAN: Yes, Your Honor. 

16 THE COURT: Do you understand that, Mr. Smith? 

17 MR. SMITH: Yes, ma'am. 

18 THE COURT: And knowing that you still wish to go 

19 forward here today? 

20 MR. SMITH: Yes, ma'am. 

21 THE COURT: All right. You may have a seat. 

22 Thank you, Mr. Smith. 

23 

24 

25 

I'll be happy to hear from you, Mr. Weatherly. Call 

your first witness. 

MR. WEATHERLY: Yes, Your Honoy. We'd like to 
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Jerard Smith -vs- State o/South Carolina (2011-CP-IO-00754) 
Jerard Smith - Direct Examination by Mr. Weatherly 

1 hear testimony from Mr. Smith, please. 

8 

2 THE COURT: All right, Mr. Smith. Mr. Smith, I'm 

3 going to have you stay right there and we'll just swear you 

4 in right there. We'll move the microphone. 

5 THE CLERK: Just raise your right hand the best 

6 you can. Do you swear or affirm the testimony you give 

7 this Court shall be the truth, the whole truth and nothing 

8 but the truth, so help you God? 

9 MR. SMITH: Yes~ sir. 

10 THE CLERK: Okay. Have a seat. Please state 

11 your full name and spell your name for the record. 

12 MR. SMITH: Jerard Smith. 

13 THE COURT: If you could spell your last name, 

14 sir? 

15 MR. SMITH: S-m-I-t-h. 

16 THE COURT: Thank you. Mr. Weatherly. 

17 JERARD SMITH, 

18 BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS: 

19 DIRECT EXAMINATION 

20 BY z..m.. WEATHERLY: 

21 Q. Mr. Smith, could you tell Your Honor what your history 

22 was like before being arrested for these charges. Did you 

23 go to school? Did you work, those type things? 

24 A. Yes. I worked two jobs, overnight stocking at Wal-Mart 

25 and I worked at Big Lots Furniture stocking during the day. 
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1 I was going to school at that time when I got arrested. 

2 Q. Did you graduate from high school? 

3 A. No, sir. 

4 Q. How far did you go? 

5 A. The eleventh. 

6 Q. Had you ever had had you ever been convicted of arty 

7 crime before these three charges? 

8 A. No, sir. 

9 Q. Now, let me ask you; Mr. Smith, as succinctly as 

10 possible, briefly as possible, tE:!11 us what you believe to 

11 be the technical problems with your case before your 

12 sentencing hearing? And I don't need you to refer to any 

13 documents. Just tell me what the issues were. 

14 A. Well, I feel that my indictments as far as my burglary 

15 indictment and for the rest of my other indictments, as far 

16 as true billing, and as far as that being on the record, I 

17 got like documents from the Clerk of Court, my case number, 

18 I got incarcerated as far as the procedures that I went 

19 through, going through the process of being, I guess, 

9 

20 processed, and I looked at the indictments and when I looked 

21 them up I never seen like the dates as far as what I got 

22 indicted. And the actual date that I was supposed to go in 

23 front of a Grand Jury, which I requested for the transcript 

24 of the Grand Jury, there was, to be honest, there was no 

25 actual date as far as like anything as far as indictments. 
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1 Q. All right. Mr. Smith, did your attorney ever, to your 

2 knowledge, request your Grand Jury's transcript? 

3 A. He never gave me access. 

4 Q. To your knowledge, did your attorney ever investigate 

5 any of these plea hearing deficiencies that you believe to 

6 exist? 

7 A. No. 

8 Q. Do you believe that they could have found you 

9 unlawfully entered a dwelling for burglary had this case 

10 gone to trial? 

11 A. No. 

12 Q . Did your attorney, to your knowledge, ever investigate 

13 that issue? 

14 A. No. 

15 Q. Did your attorney, to your knowledge, ever irivestigate 

16 how those issues may have given you more leverage in a plea 

17 hearing? 

18 A. Can you repeat that for me? 

19 Q. Sure. To your knowledge, did your attorney ever 

20 investigate how these irregularities we've talked about 

21 could have given you more negotiating power in a plea deal? 

22 A. Yeah. 

23 Q. He did? 

24 A. I mean, he didn't, no. No. 

25 Q. Do you believe that these irregularities may have 
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1 gotten you a better plea deal if they had been investigated? 

2 A. No. 

3 Q. All right. If you knew that these irregularities had 

4 not been investigated, would you have still entered into the 

5 plea deal that got you twenty-three years? 

6 A. No. I wouldn't have never pleaded. 

7 Q. Did your attorney ever discuss with you his experiences 

8 with Judge Dennis before your plea dat~? 

9 A. No. 

10 .Q. Did he tell you that Judge Dennis has been known by 

11 some to give harsher sentences maybe than some other Judges? 

12 A . (Affirmative nod). 

13 !Q. He did tell you that? 

14 ciA. (Affirmative nod) . 

15 Q. Due to your lack of a criminal record, did you ever 

16 believe you would get anything other than the minimum 

17 sentence for burglary? 

18 A. I thought that that would be it. 

19 Q. All right. And that was fifteen years. What did your 

20 attorney tell you that he thought your sentence would be? 

21 A. He said that I shouldn't -- he didn't put a cap on what 

22 I would actually get, but he said with the fact of me not 

23 really having any prior record as far as any criminal record 

24 that I would, I would probably get the minimum. But he 

25 didn't say that I would get the maximum. 
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Q. If you had known there was a real possibility you would 

be given more than fifteen years for burglary, would you 

have entered into this plea agreement? 

A. No. 

Q. Did your lawyer ever inform you that there were issues 

with your co-defendants that might make your sentencing 

stronger? 

A. No. 

Q. If you had known there were issues with your co-

defendant about the refusal, for instance, to maybe take 

responsibility for this incident that could make your 

sentence stronger, would you have entered into th~s plea 

agreement? 

14 . :A. No, sir. 

15 Q. Do you believe that your attorney should have withdrawn 

16 your plea during the plea hearing or sought for the 

17 verification of your sentence? 

18 A. Yes. 

19 Q. Now, during your sentence, it's my understanding that 

20 Judge Dennis stated that due to your lack of record, fifteen 

21 years for burglary was warranted. Do you recall that? 

22 A. Yes. 

23 Q. And during the sentence hearing, Judge Dennis indicated 

24 that, quote, fifteen years ought to be served for burglary? 

25 A. Yeah. He said fifteen years ought to been served for 
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1 that and the other charge that I have carries fifteen years. 

2 Q. And he indicated you should also serve five years for 

3 involuntary manslaughter, is that right? 

4 A. Yes, sir, the max on involuntary manslaughter. 

5 Q. That's the maximum sentence for that charge? 

6 A. Yeah. 

7 Q. At the time of the sentencing, did Judge Dennis then 

8 sentence you to fifteen years and then five years 

9 concurrent? 

10 A. He said that I would serve fifteen years and -- for 

11 that charge. And he said that I would serve five years for 

12 that charge. But as far as being in the computer at the 

13 ,facility, it's not nineteen, it's not fifteen. 

14 Q. Let me back up real quick. He sentenced you to twenty-

15 three years, right? 

16 A. Right. 

17 Q. Okay. Now, did your attorney ever seek clarification 

18 during the sentencing hearing for why you were sentenced to 

19 twenty-three years when Judge Dennis had said fifteen years 

20 for burglary was what you should be serving? 

21 A. No. 

22 Q. Do you think he should have sought clarification during 

23 your hearing? 

(, 24 A. Yes, sir. 

25 Q. Do you think he should have withdrawn your plea at some 
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1 time during the hearing? 

2 A. Yes, sir. 

14 

3 Q. If you knew that your attorney -- and I'm just going to 

4 sum everything up right here for Your Honor. If you knew 

5 that your attorney had not investigated the irregularities 

6 in your pre-plea hearing procedure, would you have entered 

7 into this plea agreement? 

8 A. No. 

9 Q. If you knew that Judge Dennis has been known bY'some to 

10 give harsher sentences than possibly other judges, would you 

11 have entered into this plea agreement? 

12 A. No. 

13 Q. And do you believe that your attorney should have 

14 withdrawn your plea at some point during the plea hearing? 

15 A. Yes. 

16 Q. And would you like for this Court to overturn your plea 

17 agreement due to ineffective assistance of counsel? 

18 A. Yes, sir. 

19 Q. Do you have anything else for the Court today? 

20 A. Yes. 

21 Q. Do you have anything else to say? 

22 A. (Affirmative nod). 

23 Q. Say it for the Court. 

24 A. I mean as far as ---

25 Q. without getting into your documents, is there anything 
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1 else you need to say. 

2 A. As far as what I have did research on, as far as ... 

3 Q. Just tell her anything, if you need to tell the Judge 

4 anything else? 

5 .A_ Well, I feel that counsel was ineffective for failing 

6 to advise me that I was going -- of an indictment that was 

15 

7 insufficient and was flawed. The indictment was missing the 

8 key elements as far as being unlawfully in a dwelling, 

9 meaning that the indictment was insufficient. I feel like 

10 it violated my U.S. Constitution. 

11 MR. WEATHERLY: I think that's all, Your Honor. 

12 THE COURT: All right. Thank you. Mr. Friedman. 

13 MR. FRIEDMAN.: Thank you, Your Honor. 

14 CROSS-EXAMINATION 

15 BY MR. FRIEDMAN: 

16 Q. Good morning, Mr. Smith. You plead guilty, is that 

17 right? 

18 A. Yes, sir. 

19 Q. Do you remember telling the Court that you understood 

20 the nature of the charges and the possible punishment? 

21 A. Yes, sir. 

22 Q. Do you remember telling the Court at that time you were 

23 satisfied with your attorney? 

24 A. Yes, sir. 

25 Q. You also agreed with the Court that the only agreement 
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1 was permitting you to plead to one lesser included offense 

2 of involuntary manslaughter. Is that right? 

3 A. Yes. 

4 Q. That was the only agreement, is that correct? 

5 A. It wasn't negotiated. On my sentencing sheet it 

6 doesn't say negotiated. 

7 Q. Right. 

8 THE COURT: All right. One more time, Mr. Smith.· 

9 A. I said that it wasn't negotiated. I said that on my 

·10 .sentencing sheet it doesn't say negotiated or recommend for 

11 

12 . Q. So it was a straight-up plea. Is that right? 

13 A. It was a straight-up plea. 

14 Q~ And do you remember telling the Court that you 

15 understood your Constitutional rights including your right 

16 to a jury trial? 

17 A. Yeah. 

18 Q. You also told the Court you were, in fact, guilty of 

19 these offenses. Is that right? 

20 A. Yes. 

21 Q. You told the Court that no one had threatened you or 

22 promised you anything to get you to plead guilty. Is that 

23 right? 

24 A. Yes. 

25 Q. Do you remember when the Solicitor gave their version 
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1 of the facts on the record. Do you remember that? 

2 A. Yes, sir. 

17 

3 Q. Do you remember that you told the Court that you agreed 

4 with those facts? 

5 A. Yes .. 

6 Q. Do you remember apologizing to the victim's family 

7 during the plea hearing? 

8 A. (Affirmative nod) . 

9 MR. FRIEDMAN: I have nothing further. 

10 THE COURT: Mr. Weatherly. 

11 MR. WEATHERLY: Briefly, Your Honor. 

12 REDIRECT EXAMINATION 

13 BY MR. WEATHERLY: 

14 Q. .Mr. Smith, at the time you made these statements, were 

15 you aware of the discrepancies and the inconsistencies and 

16 the lack of investigation that we talked about today? 

17 A. Yeah. 

18 Q. You were aware of all the discrepancies and the lack of 

19 an investigation? 

20 A. I wasn't in knowledge of that until the fact, after I'd 

21 been sent for I asked for anothe~ lawyer. I didn't 

22 really have an understanding of that in Court. 

23 Q. All right. Thank you. 

24 MR. WEATHERLY: That's all, Your Honor. 

25 MR. FRIEDMAN: Nothing further. 
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1 THE COURT: All right. Thank you. Mr. Weatherly, 

2 call your next witness. 

3 MR. WEATHERLY: We'd like to call Peter David 

4 Brown, please? 

5 THE COURT: All right. Mr. Brown if you will come 

.6 to the witness stand and be sworn. 

7 THE CLERK: Place your left hand on the bible and 

8 raise your right one. Do you swear or affirm the testimony 

9 you give this Court, shall be the truth, the whole truth and 

10 nothing but the truth, so help you God? 

11 MR. BROWN: I do. 

12 THE CLERK: Have a seat, please. State your full 

13 name and spell your last name. 

14 MR. BROWN: Good morning, Your Honor. Peter David 

15 Brown, B-r-o-w-n. 

16 PETER DAVID BROWN, 

17 BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS: 

18 DIRECT EXAMINATION 

19 BY MR. WEATHERLY: 

20 Q. Mr. Brown, were you plead counsel for the plea hearing 

21 counsel for Mr. Smith in this case? 

22 A. Yes, I was. 

23 Q. All right. Could you go with me or guide me through 

24 when you first got this case until the plea hearing, what 

25 was done on this case, what was investigated and how you 
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1 represented Mr. Smith in this action? 

2 A. How much detail do you want to go in regard to this? 

3 Q. As much as you've got? 

4 A. I was assigned early on. I was one of several 

5 attorneys. A couple of attorneys switched out during the 

6 time fra~e. The ones that remained the same were Mike 

7 Dupree for Raschad Rivers, Tocarra was represented by Mary 

19, 

8 Beth Laney. John Bowen represented Gwynetta Duckett. And I 

9 believe there was also -- Jerry was represented, I think 

10 ultimately by John Nnobeloch in this. I think he took over 

11 for Laura Nnobeloch, his wife. We did a great deal of 

12 investigation. I can kind of cut to the chase a little bit 

13 ~ti regard to -- well, it depends on how much you want me to 

14 cut to the chase, but we investigated the issues. He was 

15 charged with murder, which carried life in prison. He was 

16 charged with -- potentially. He was charged with burglary 

17 first, which potentially carried life in prison also. And 

18 then the grand larceny charge. I went out and met with the 

19 client, took a paralegal out there with me. Investigated 

20 the matter, did the Rule 5 discovery request, everything 

21 that you normally do in regard to a matter. Got the photos, 

22 the crime scene, printed those out, looked at those where 

23 you could see the Defendant's [sic] power chair tipped over, 

24 et cetera. I went and did the probable cause hearing. I 

25 was early on in that matter. I think we did a large 
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1 probable cause hearing, which I think you already have, with 

2 a bunch of attorneys there, in regard to the original matter 

3 in front of Judge Gosnell. He never received a bond. He 

. 4 stayed in jail, I believe, the entire time. I think there 

5 was only one of the individuals that got out of jail and 

6 that was Gwynetta Duckett. She was the only one that was 

. 7 not a family member. She was a roommate of Tocarra's. We 

8 looked into the matter. We negotiated the matter with the 

9 Solicitor's Office as best we could as a group. Bruce 

10 Durant, the Deputy Solicitor, was involved in this matter 

11 because of the nature of the matter being that Mr. Johnson, 

12 I believe, the victim, was a quadriplegic and had a power 

13 chair and was found dead. And then I think the connection 

14 with the jail, also, because Tocarra had been a nurse's aid, 

15 Tocarra being his older sister, had been a nurse's aid at 

16 the jail. That's how she developed a relationship with the 

17 victim on this matter and they kept the relationship going 

18 afterwards, et cetera. So I think Bruce Durant was involved 

19 initially because of those alleged portions. 

20 Q. Did you investigate any of the issues Mr. Smith has 

21 discussed today with his bill date or the date of his Grand 

22 Jury indictment? 

23 A. Absolutely I investigated it. The Grand Jury 

24 indictment, he was indicted on March 5th, 2007. I think 

25 it's included in the packet. And in regard to the charge, I 
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1 think itsatisfied·the burg first in that it said that in 

2 Charleston County between August 23rd and August 24th, 2006, 

3 in concert with oth~rs, that Jerard Antonio Smith, a/k/a 

4 Jerard Smith did enter the residence of Danny Johnson at 

5 4005 Ratcliff Place, Apartment A-3, without the consent.of 

6 the owner and with the intent to commit a crime therein. So 

7 he entered int~ the dwelling satisfies it without -- with 

8 the intent to commit a crime therein. So it satisfied those 

9 elements that are necessary for a burglary first. And did 

10 cause the physical injury to Danny Johnson on participating 

11 with the crime. So that's what is there. So that is the. 

12 burglary first. 

13 Q. Did you investigate any of the issues that he discussed 

14 about there not being a date on the -- on some of the 

15 indictments or having an incorrect number? 

16 A. No. I don't recall discussi~g the indictments with 

17 him, honestly. I just don't. I£ that's a concern of his, 

18 he might have developed it afterwards, which I think is what 

19 his testimony was. But I don't have an independent 

20 recollection of actually discussing the indictments with 

21 him. .I think the indictments were less of a point because 

22 he was facing the murder charge and the burg first, and the 

23 murder was a, was a main event, so to speak. So we had to 

(~/ 24 get away from the murder charge because of the testimony and 

25 his own statement of the events that took place, where the 
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individual's chair was flipped over. 

22 

He, Jerard, put a 

2 blanket or a piece of cloth over the guy's face. The other 

3 members kicked him a couple of times when he was down in the 

4 wheelchair in the bathroom. So we were more concerned with, 

5 we've got to get away from the murder charge and get as low 

6 as we can on the burg, ·if we.can get out of burg, get it 

7 down to a burg second. We were trying to do that. We were 

8 unsuccessful with that, but we were successful in dodging 

9 the murder charge. 

10 Q. When you were negotiating a plea with the Solicitor's 

11 Office, did you ever have discussions with him about having 

12 a sentencing recommendation or a negotiated sentence? 

13 A. Absolutely. We tried absolutely everything we could 

14 with them. The best we could negotiate was the concurrent 

15 sentence, the burg first, which was going to carry the 

16 mandatory minimum of fifteen years in prison. The 

17 involuntary manslaughter, of course, carried less than that 

18 so we knew that was not going to be an issue if it was going 

19 to be run concurrent, that would be fine. So we knew it was 

20 going to be between fifteen and thir~y because they weren't 

21 going to ask for life on it, because that was determined 

22 early on that the victim's ex-wife, who was kind of driving 

23 this plea, she didn't live here, she lived out- of-state, 

24 they indicated they were not going to seek the death penalty 

25 and they were not going to seek a life sentence. So that 
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1 being said, we tried to get a lower number, but that was not 

2 going to happen. Now, do I think he deserved a lower number 

3 than Tocarra, his older sister, who is the individual who I 

4 think was the impetus behind this? Absolutely. Andwe 

5 discussed that several times when we met with him. We 

6 wanted her to take responsibility for the matter because ~f 

7 she did take responsibility, then it would lessen his role, 

8 even though he technically did go in anq did participate, 

9 did take things out. But he was not the one -- it wasn't 

10 his-motive. He was not the one who was insulted and 

11 disrespected and we were just kind of hoping she'd step up 

12 to the plate and take responsibility and thus lessen the 

13 responsibility ~f the other individuals. But we were only 

14 left with that. We were not given any -- Bruce Durant would 

15 not give us anything. 

16 Q. Did you ever discuss with Mr. Smith your experiences 

17 with group plea hearings in front of Judge Dennis and how 

18 they can, at times, have harsher sentences than you would 

19 expect? 

20 A. I did discuss that with him. I advised him that I'd 

21 had had some success in front of Judge Dennis and I've had 

22 some other matters that were less successful and sensitive 

23 if my client h~d had the opportunity to go up individually, 

24 or we could just articulate on their behalf, advocate for 

25 them, mitigate as much as possible and take responsibility. 
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1 I explained to him that sometimes with Judge Dennis what can 

2 happen is, if th~ plea goes on an extended period of time, 

3 the Judge gets tired of hearing people talk about things 

4 that are just an absolute waste of time. And, you know, 

5 when they get to the third grandfather or the fourth cousin 

6 that's just going on and saying, I'm sorry, I'm sorry, that 

7 real Ii doesn't serve the purpose ~or the sentencing and 

8 Judge Dennis will immediately say that. We had another 

9 option. We tried to go in front of Judge Young. With all 

10 due respect, Your Honor was not an option. We had looked in 

11 regard to the plea of which Judge to maybe go in front of 

12 with these particular set of facts. And we had actually 

13 gone and spoke with another Judge. And the Judge indicated 

14 that the sentence would be actually harsher than the 

15 sentence he ended up with on this one. So we opted out of 

16 _ that ~~dge to go in front of Judge Dennis because that was 

17 an option. But we had to do it as a group. It was not a --

18 and the Solicitor held you know, the Solicitor controls 

19 the docket. They held the plea offer and the offer was if 

20 one of the persons backed out, one of the Defendants backed 

21 out, they were not going to go forward and give anybody a 

22 deal. They would go forward and try the case if they needed 

23 to try the case and then come back to it later. So we 

24 explained that to him. And we explained that we were going 

25 to try to lessen his degree of participation as much as 
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1 possible and that we had hoped his older sister would take 

2 responsibility. And I think he would agree with that. 

3 Q. During the sentencing hearing, do you recall Judge 

4 Dennis saying that fifteen years for the burglary was 

5 warranted? 

6 A. I don't recall that, and I looked back at the 

25 

7 transcript because I didn't know that was specifically his -

8 - one of his claims here. During my presentation, I 

9 specifically said, I'm asking you and this is on page 70 

10 of the transcript. I'm asking that you be as lenient as you 

11 can for Jerard because his family does need his help. His 

12 mom's cancer and his father's heart surgery, because that 

13 had been mentioned. His parents were -- had some health 

14 issues.. If he has to do fifteen years, they might not be 

15 around and might very well be in the same position that the 

16 Johnson daughters are in, living without their parents. And 

17 I talked about how they raised hardworking, close-knit, law 

18 abiding children, how they essentially did it. I mean, they 

19 did do that. And I mention again, fifteen again. They 

20 would have to enter, society at a time when their children 

21 would, unfortunately, be grown and that meaning Jerard 

22 had twins. While he was in prison, his girlfriend, I think 

23 had children. These are the formative years for the 

24 children and I think that fifteen years is a staggering 

25 amount of time; So I referenced fifteen years twice, 
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1 because I was trying to, as I often try to do, explain to 

2 the Judge that fifteen years in prison, of which he'd have 

3 to serve eighty-five percent of the time, is a staggering 

4 amount of time. So I tried to point out that fifteen is 

26 

5 staggering, that, you know, twenty -- we were trying to get 

6 away from the twenty to twenty-five, possible thirty years 

7 in prison. I don't remember specifically, and I didn't have 

8 a chance to scan it quickly enough to see if Judge Dennis 

9 mentioned the fifteen years. 

10 Q. Towards the end of the hearing, Judge Dennis stated 

11 that fifteen years ought to be served for burglary and it 

12 was warranted and that Mr. Smith should serve five years for 

13 involuntary manslaughter, but then sentenced him to twenty-

14 three years. Did you ever seek clarification during that 

15 hearing from Judge Dennis as to to try to reconcile those 

16 two concepts? That he ought to do fifteen years for 

17 burglary, but then he sentenced him to twenty-three years 

18 for burglary. 

19 A. Can you tell me where he said that? I just haven't 

20 seen that yet. Because I haven't -- again, it was just 

21 brought up this morning_ 

22 Q. That would be page, I believe, 86, 87 and 88. If we're 

23 working from the same page numbers. 

24 A. Okay. Yeah. I think we probably are. And he's 

25 speaking to the entire group because ---
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Q. Yes. 

2 A. --- order is now done. So the Judge says, I'm faced· 

3 with an absolute intentional burg first, no ifs, ands, and 

27 

4 buts about it. So I look now at a range, comma, fifteen or 

5 life. Well, your records tell me fifteen is warranted, lack 

6 of record, no question about it. So he says fifteen is 

7 warranted. It's a tough sentence and maybe that would be 

8 appropriate, but I can't in good conscience bring myself to 

9 that, to that -- to do that because something happened 

10 during that burglary. Nobody intended for him to die, but 

11 he did. NOW, if that's what-- and he says, and I can't in 

12 good conscience from that standpoint, fashion a sentence, 

13 fashion a sentence of fifteen years. It changes the 

14 dynamics of the. burglary. So I've used that as a basis and 

15 I've decided what I think is. appropriate. The appropriate 

16 punishment for the burglary is fifteen years. I think the 

17 appropriate punishment for the involuntary manslaughter, 

18 which is horrible and let me say this, and I'm not trying 

19 to land any guilt or blame on anyone of you or more so than 

20 the other, but Ms. Smith, as a nurse, I'm sorry, that just -

21 ~ you had knowledge the others did not have. You needed to 

22 say, wait a minute. Okay. So a good thing about this is 

23. for the purpose of fashioning sentence, and I know the 

24 lawyers are not going to like this, but I believe that 

25 fifteen years ought to be served for that, and I believe 
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1 that five years ought to be served for that and that I can 

28 

2 make calculations and I've done it. What this sentence will 

3 result in~ if you're good, is nineteen point nine five years 

4 as punishment for the fifteen and five. So the sentence of 

5 the Court on each of your burg first -- and I am not going 

6 to read all of the indictments because the record on those 

7 has been clearly stated -- on all the burg £irsi and 

8 everybody is treated the same is twenty-three years. You're 

9 given credit for the time that you've served. Each one of 

10 you is five years -- let's see -- on each of the-other 

11 indictments, it is five years on each one and you are --

12 that is concurrent that you're given for the time that you 

13 served on each of those. Good luck to you. You will be 

14 out, if you're good, in your forties. Just as I've stated, 

15 you'll start your life at forty. What I think Mark and 

16 Dennis did, only because I know how the Judge has done this, 

17 if there is -- if there was just a burglary first and we 

18 were asking for fifteen and I think he pretty much said it 

19 there, he thinks it's worth fifteen, he'd give them fifteen. 

20 Because there was another component to it, obviously, the 

21 murder, which we plead to involuntary manslaughter, I think 

22 the Judge at that point said, there's got to be more time 

23 involved. So what he did is he used the fifteeri as a 

24 starting point, because it had to be the bare minimum 

25 anyway, and then he added on for the death, because he said 
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1 something 'else happened during the burglary. So he added on 

2 more time. So he added that on to give them twenty-three 

3 years. And I think that's what he was thinking about that. 

4 And, of course, Judge Dennis has been on the bench for 

5 probably, somewhere between -- over fifteen years, probably 

6 seventeen to nineteen years. I've been in front of him a 

7 great many times. So that's how -- if you're asking me how 

8 I interpreted it, probably interpreted it back then, it was 

9 that way because that's what he said. He said, something 

10 else happened. So fifteen would be good, but something else 

11 happened. So he meant to add on more because he wasn't 

12 going to let them get away with murder. Burglary is a 

13 burglary, death involved, he added more to it. 

14 Q. But yoti didn't seek for any clarification at that time? 

15 A. I did not. 

16 Q. At any time during the. plea hearing, for instance, when 

17 there were extended family members speaking or where you saw 

18 a shift in the tone of the plea hearing, did you attempt to 

19 withdraw the plea at any time? 

20 A. I did not. We had already -- I think we had already 

21 gone forward at that point. The shift in the.tone did not 

22 happen until one of the counsel went on fairly ad nauseam 

23 and the Judge was less than thrilled with that. 

24 Q. I don't have anything else. Thank you. 

25 THE COURT: Mr. Friedman. 
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1 MR. FRIEDMAN: Thank you, Your Honor. 

2 CROSS-EXAMINATION 

3 . BY MR. FRIEDMAN: 

4 Q. Good morning, Mr. Brown. 

5 A. Good morning. 

6 Q. How long have you been practicing law? 

7 A. Twenty-four yea~s. 

8 Q. And how much of your practice is in criminal law? 

9 A. Probably fifty, fifty percent, if hot more. 

10 Q. Were you appointed or retained on this case? 

11 A. I was appointed. 

12 Q. Do you recall ·how many times you met with the 

13 applicant? 

14 A. I do not, no. I mean, obviously, at all the critical 

15 stages and then some. And I think 

16 Q. Do you recall --- I'm sorty. 

17 A. And I think several times in regard to the plea 
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18 negotiations·in what we were trying to do, as it stepped up, 

19 I was making him aware of the developments. 

20 Q. Do you recall if you discussed the elements of the 

21 charges and what the State was required to prove? 

22 A. I'm sure I did with him. 

23 Q. Do you recall if you discussed potential defenses with 

24 him? 

25 A. Absolutely. 
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1 Q. Did you see any problems with the indictments? 

2 A. Again, I did not specifically go over the indictments 

3 with him. I did not see any at that time. 

4 Q. I believe you testified that there were never ~ny 

5 negotiations or recommendations from the State? 

6 A. Well, the negotiations were that we got the murder 
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7 charge knocked down to an involuntary manslaughter. So that 

8 was a big one. We also had the agreement that they were 

9 going to -- that they would run concurrent, and that they 

10 weren't going to I don't think that they were going to 

11 ask for life on the burg first. And-they weren't going to 

12 ask for a specific number. The Deputy Solicitor was, going 

13 to allow us to argue our own individual's case for as 

14 lenient a sentence as possible. So that, while it's not a 

15 negotiated sentence in the sense of, yes, we agreed to 

16 accept eighteen years in prison or fifteen years or twenty-

17 three years, it is part of the negotiations to allow us to 

18 argue on our own on behalf of our individual client. 

19 Q. I believe you testified that you knew the sentence 

20 would be somewhere between fifteen and thirty. Is that 

21 right? 

22 A. It had to be by statute. Mandatory minimum fifteen, 

23 top end thirty, as long as life is off the table on the burg 

24 first. 

25 Q. Did yo~ communicate that to the applicant? 
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A. Absolutely. 

Q. Did you ever explain to the applicant the maximum 

3 sentence of burglary first? 

4 A. Yes, I did. He understood it was potentially thirty 

5 years in prison. 

6 Q . Was there any confusion that the applicant was 

. 7 sentenceq to twenty-three years for the burglary first? 

8' A. There was no confusion over it. 
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9 Q. Did you inform the applicant of the consequences of th~ 

10 plea? 

11 A. Oh, absolutely. 

12 Q. Whose decision was it to plead guilty? 

13 A. It was his decision. 

14 MR. FRIEDMAN: I have nothing further, Your Honor. 

15 MR. WEATHERLY: Nothing further, Your Honor. 

16 THE COURT: You may step down ahd be excused. 

17 Call your next witness. 

18 MR. WEATHERLY: We have no further witnesses, Your 

19 Honor. 

20 THE COURT: Anything from the State? 

21 MR. FRIEDMAN: Nothing from the State, Your Honor. 

22 THE COURT: Okay. Do you have argument -- do you 

23 wish to argue? 

24 MR. WEATHERLY: Briefly, Your Honor, in 

25 conclusion, Mr. Smith has testified here today and I believe 
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1 there's a preponderance of the evidence that ifMr_ Smith's 

2 counsel had invest~gated some of the irregularities with the 

3 State's pre-trial procedures, Mr. Smith would not have 

4 entered a guilty plea to any of these charges. Similarly, 

5 if Mr. Smith had known of the tendencies of the presiding 

6 judge for his plea hearing, he would not have agreed to have 

7 a sentencing ~earing in front of this judge, but instead 

8 would not have plead guilty and gone forward on to trial. 

9 And Mr. Smith believes that his counsel should have 

10 attempted to withdraw his plea at some point during the plea 

11 hearing. 

12 Your Honor, we think there is significant -- we think 

13 there is evidence today, a preponderance of the evidence, 

14 that if Mr. Smith had effective assistance of counsel in 

15 this case, he would not have pled guilty to these charges. 

16 Therefore, we are. requesting that the Court overturn his 

17 plea agreement in this post-conviction relief hearing, Your 

18 Honor. 

19 MR. FRIEDMAN: Thank you, Your Honor. Briefly, 

20 the State would submit the applicant's failed to meet his 

21 burden. There's nothing to suggest that Mr~ Brown was 

22 ineffective. He testified that he fully investigated; he 

23 explained the possible sentences to the applicant. The 

24 record reflects that the plea was entered freely and 

25 voluntarily. The applicant admitted that there were no 
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(_d 1 threats or promises. He said that he understood the nature 
'. 

2 of the charges and the possible punishments. He agreed with 

3 the Court that the only agreement was that he would get a 

4 lesser included offense on the murder charge, he would get 

5 involuntary manslaughter. And he also admitted guilt at the 

6 plea hearing. For those reasons, we ask the Court to deny 

7 his application. 

8 MR. WEATHERLY: Nothing further, Your Honor. 

9 THE COURT: I'm going to take this matter under 

10 advisement. I'd like proposed orders by Friday at ten a.m. 

11 Can you complete that, Mr. Weatherly? 

12 MR. WEATHERLY: Yes, Your Honor. 

Co-; 13 THE COURT: Mr. Friedman? 

14 MR. FRIEDMAN: Yes, ma'am. 

15 THE COURT: All right. Thank you. 

16 Good luck to you, Mr. Smith. 

17 

18 (END OF REQUESTED TRANSCRIPT OF RECORD) 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTYOFCHAR~TON 2011-CP-10-7S4 " 

. Jerard Smith,.#332154; 

~ 
ell c..-::::: Applicant, 

v. 

State of South Carolina, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

_<. C-

ORDER OF DISMffi~~ ~ ~ 
\\o~ ~ Respondent. ; C-:;o .r.:. 

~~ -;, 

This matter comes before the Court by way of an application for post-conviction relief 

(PCR) filed February 1, 2011. The Respondent made its Return on March 22, 2011. An 

eyidentiary hearing into the matter was convened on November 14, 2011 at the Charleston 
'. ".... .,'.. ',' " '. . 

"" 
" " ,~ 

Co~ty Courthouse.. The Applicant was present at the hearing and was represented by Lee 
• • .' :,,: .'. .: '. • • .: ::'. ," ~ : . ..... .:~ • • .'.. • :.. • .' ". • • : I • .' •. • 

Cannon Weatherly, ESquire. Matthew J. Friedman, Esquire, of the South Carolina Attorney 
. :. . . .... . . . ~. . .' ." : .. '. '. . . 

General's Office represented the Respqndent. 

Applicant and plea counsel, Peter Brown, Esquire, testified at the PCR hearing. This 

Court had b.efore it the records of the Charleston County Clerk of Court, the Applicant's records 

from the South Carolina Department of Corrections, the Record on Appeal, the Initial Anders 

Brief, the Court of Appeals' Opinion dismissing the appeal, the Remittitur dated February" 16, 
" . 

2010, the PCR application, and Respondent's Return thereto. 

PROCEDURAL mSTORY 

Applicant is presently confined in the South Carolina Department of Corrections pursuant 
.' ',':' ',' :." . '. . .... . 

to orders ~f commitment of tlly Charleston County Clerk of Court. Applicant was indicted at the 
" ;: . : .' . .' .. ' .' " . '". :. . ", .: ~ .. . :.'.:: : : ~ ,,: . :: . .' ; .'. '" 

March 2007 term Of the Charleston County Grand Jury for grand larceny ($1000-$5000) (2007-...... :.~: .... : .. :::::. :~~ ... '. '.' ..... , : ....... '. :'. " .. ' ',' : :: .... : ... ::.. 

Page 1 ofS 



GS-I0-4286), murder (2007-GS-:-IO-4288), and burglary _1st degree (2007~GS-10-4289). Peter 

Brown, Esquire, represented Applicant. On December 5, 2008, the Applicant pled guilty to the 

lesser-included offense of involuntary manslaughter and as indicted to grand larceny and 

burglary - 1st degree. The Honorable R. Markley Dennis, Jr. sentenced him to confinement for 

twenty-three (23) years for burglary _1st degree, five (5) years for involuntary manslaughter, and 

five (5) years for grand larceny. The sentences were to run concurrently. 

A timely Notice of Appeal was filed on Applicant'S behalf and an appeal was perfected. 

Lanelle Cantey Durant of the South Carolina Commission on Indigent Defense filed a brief 

pursuant to Anders v. California, 386 U.S. 738 (1967). The South Carolina Court of Appeals 

dismissed Applicant's appeal. State v. Smith, Op. No. 2010-UP-063 (S.C. Ct. App. filed January 

28, 2010). The Remittitur was issued on February 16, 2010. 

ALLEGATIONS 

The Applicant alleges he is being held in custody unlawfully for the following reasons: 

1. Ineffective assistance of plea counsel in that counsel failed to investigate 
the facts and circumstances surrounding Applicant's criminal accusation. 

2. Involuntary guilty plea. . 
3. Constitutional violation and statutory violation i:il that Applicant was 

sentenced in excess of the statutory maximum for involuntary 
manslaughter. 

4. At the PCR hearing, Applicant alleged that counsel did not completely 
advise him regarding the likely sentence and the tendencies of the judge 
and did not seek clarification of the confusing sentence. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court had the opportunity to review the record in its entirety and hear the testimony 

and arguments presented at the PCR hearing. This Court has further had the opportunity to 

observe each witness who testified at the hearing, and to closely pass upon his or her credibility. 

This Court has weighed the testimony accordingly. Set forth below are the relevant findings of 
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"fact and conclusions of law as required by S;C. Code Ann. § 17-27-80 (2003). 

The Applicant testified that the indictnient for burglary was flawed. He testified that 

counsel did not request the Grand Jury transcript, did not investigate pre-hearing irregularities, 
. . 

and did not investigate how these irregularities would have given him more negotiating power. 

He asserted that counsel told him that Judge Dennis sometimes gave harsher sentences, but he 

thought he would get fifteen (15) years. ~pplica~t testified that counsel told him there w~ no 

cap, but since he did not have a record he would probably get the minimum. He contended that 

counsel should have moved to withdraw the plea. He testified that courisel did not seek 

clarification of the sentence. Applicant asserted that he would not have pled guilty had he 

known of counsel's deficiencies. 

Plea counsel testified that he conducted a thorough investigation, including meeting with 

Applicant, reviewing the discovery, and looking at the photographs and the crime scene. He 

testified that they negotiated with the solicitor as a group. He asserted that he tried to get ~ 

recommendation or a negotiation, but the best offer he could get was to take murder off the table 

and plead guilty to involuntary manslaughter and run ti?-esentences concurrently. Counsel 

testified that he knew the State was not going to ask for life for burglary - 1st degree so he told 

Applicant that he was looking at 15-30 years. He also told Applicant that burglary _1st degree 

carried a possible sentence of 1S-life. He testified that he informed Applicant that he had some 

success in pleas with Judge Dennis and some pleas that were less successful with Judge Dennis. 

He asserted that he opted out of going in front of Judge Young because·he indicated that the 

sentence would be harsher than twenty-three (23) years. He testified that the only other option 

was to plead guilty as a group in front of Judge Dennis. Counsel testified that he did not seek 

clarification from the sentence, but he contended that he did not think the' sentence was 
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confusing. He testified that he did not attempt to withdraw the plea. 

Counsel testified that :he investigated the Grand Jury indictment, and Applicant was 

indicted on March 5, 2007. He asserted that the indictment for burglary - 15t degree satisfied the 

statute and the elements of burglary - 151 degree. He testified that he does not, recall discussing 

the indictments with Applicant, but he asserted that he was focusing more on dodging the murder 

charge. 

Ineffective Assistance of Counsel 

The Applicant alleges that he received ineffective assistance of counsel. In a post-

conviction relief action, the applicant has the burden of proving the allegations in the application. 

Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 81~ (1985). Where ineffective 

assistance of counsel is alleged as a ground'for relief, the applicant must prove that "counsel's 

conduct so undermined the proper functioning of the adversarial process that the trial cannot be 

relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668 (1984),; 

Butler, 334 S.E.2d 813. 

, The proper measure of performance is whether tp.e, att~rney provided representation 

within the range of competence required in criminal cases. The courts presume that counsel 

rendered adequate assistance and made all significant decisions in the exercise of reasonable 

professional judgment. Strickland, 466 U.S. 668. The applicant must overcome this 

presumption in order to re~ive relief. Cherry, 386 S.R2d 624. 

Courts use a two-pronged test to evaluate al1~gations of ineffective assistance of counsel. 

First, the applicant must prove that counsel's performance was deficient. Under this prong, 

attorney perfonnance is measured by its "reasonableness under professional norms." Id. at 625 

(citing Strickland, 466 U.S. 668). Second, counsel's deficient performance must have prejudiced 

i 
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the applicant such that "there is a reasonable probability that, but for counsel's unprofessional 

errors, the result of the proceeding would have been different." rd. at 625. A reasonable 

probability is a probability, sufficient to undermine confidence in the outcome of the trial. 

Johnson v. State, 325 S.C. 182,480 S.E.2d 733 (1997). When there has been a guilty plea, the 

applicant must prove that counsel's representation was below the standard of reasonableness and 

that, but for counsel's unprofessional errors, there is a reasonable probability. that he would not 

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59, 

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16,20,546 S.E.2d 417, 419 (2001). 

To be knowing and voluntary, a plea must be entered with a full understanding of the 

charges and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Cl 

1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1991). When. 

determining issues relating to guilty pleas, the court will consider the entire record, including the 

transcript of the guilty plea, and the evidence presented at the post-conviction relief hearing .. 

An~erson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. ~ke. 282 S.C. 

131,318 S.E.2d 360 (1984)). When a defendant pleads gu~ty. on the advice of counsel, the plea 

may only be attacked through a claim of ineffective assistance of counsel. Roscoe v. State, 345 

S.C. 16,20,546 S.E.2d 417, 419 (2002) (citations omitted). 

This Court finds that Applicant's testimony is not credible while also finding that 

counsel's testimony is credible. This Court finds that counsel is a trial practitioner who has 

experience in the trial of serious offenses. Counsel conferred with the Applicant on numerous 

occasions. During conferences with the Applicant, counsel discussed the pending charges, the 

elements of the charges and what the State was required to prove, Applicant's constitutional 

rights, Applicant's version of the facts, and possible defenses or lack thereof. 
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This Court finds that the record reflects that Applicant's plea was entered freely, 

voluntarily, knowingly, and intelligently. Applicant acknowledged that he understood the nature 

of the charges and the possible punishments. He told the court that the only agreement was that 

the State was permitting Applicant to plead to· the lesser-included offense of involuntary 

manslaughter. He indicated that no one had threatened him or promised him anything to get him 

to. plead guilty; He admitted·that he was pleading guilty becails~he was, in fact, guilty of these. 

offenses. Applicant told the court that he was satisfied with counsel's representation. This Court 

finds that it was Applicant's decision to plead guilty with a full understanding of the 

consequences of the plea. 

Regarding the Applicant's claims of ineffective assistance of counsel, this Court finds the 

Applicant has failed to meet his burden of proof. This Court finds that Applicant's attorney 

demonstrated the normal degree of Skill, knowledge, professional judgment, and representation 

that are expected of an . attorney who practices criminal law in South Carolina. State v. 

Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler, 286. S.C. 

441, 334 S.E.2d 813. This Court further finds counsel adegu~tely conferred with the Applicant, 

conducted a proper investigation, and was thoroughly competent in his representation. He 

obtained a favorable sentence for Applicant under the circumstances. This Court finds that 

counsel's representation did not fall below an objective standard of reasonableness. 

This Court finds that counsel properly advised Applicant regarding the possible sentences 

he was facing and the tendencies of Judge Dennis. Counsel communicated to Applicant that he 

was facing 15-30 years since the State was not pursuing life on the burglary _1st degree charge. 

This Court also finds that the plea judge's sentence was not confusing and did not require 

clarification. 
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This Court finds that the allegations related to the insufficiency of the indictment are 

without merit. This Court finds that Applicant fully understood the nature of the charges against 

him. "[A]n indictment passes legru muster when it charges the crime substantially in the 

language of the statute prohibiting the crime or so plainly that the nature of the offense charged 

may be easily understood." State v. Tumbleston, 376 S.C. 90, 98, 654 S.E.2d 849, 853 (S.C. Ct. 

App. 2007) (citations omitted). Tumbleston establishes that an indictment is a notice document. 

Here, there is no question that the Applicant and plea counsel had adequate notice of the charges 

and ample time to prepare a defense. 

Accordingly, this Court finds the Applicant has failed to prove the first prong of the 

Strickland test, specifically that counsel failed to render reasonably effective assistance under 

prevailing professional norms. The Applicant failed to present specific and compelling evidence 

that counsel committed either errors or omissions in his representation of the Applicant. The 

Applicant failed to show that counsel's performance was deficient. This Court also finds the 

Applicant has failed to prove the second prong of Strickland, specifically that he ~as prejudiced . . 

by plea counsel's performance. Applicant's complaints cqnceming counsel's performanCe are 

without merit and are denied and dismissed. 

All Other Allegations 

As to any and all allegations that were raised in the application or at the hearing in this 

matter and not specifically addressed in this Order, this Court finds the Applicant failed to 

present any evidence regarding such allegations. Accordingly, this Court finds the Applicant 

. waived such allegations and failed to meet his burden of proof regarding them. Therefore, they 

are hereby denied and dismissed. 

CONCLUSION 
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Based on all the foregoing, this Court fil,1ds and concludes the Applicant has not 

established any constitutional violations or deprivations before or during his guilty plea and 

sentencing proceedings. Counsel was not deficient in any manner, nor was the Applicant 

prejudiced by counsel's representation. Therefore, this application for PCR must be denied and 

dismissed with prejudice. 

This Court-advises tb.e Applicant that he must file a notice of intent to appeal within thirty . 

(30) days from the receipt of written notice of entry of this Order to secure appropriate appellate 

review. His attention is also directed to Rules 203,206, and 243 of the South Carolina Appellate 

Court Rules for the appropriate procedures to follow after notice of intent to appeal has been 

timely served and filed. 

IT IS THEREFORE ORDERED: 

1. That the· application for post-conviction relief be denied and 
dismissed with prejudice; and 

2. 

AND IT IS SO ORDERED this 
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