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PETITIONER"S REPLY TO CCUMSEL'S PETITION TC BE RELIEVED AS COUNSEL

Jose Antonio Anzaldo, proceeding pro se, states:

1. He is the Petitioner in this case and is seeking redress in

a post~conviction relief case.

2. He has reviewed the records and transcript of Petitioner's
post-convicticn celief hearing which was held on August 31, 2011. In his

cpinion seeking certiorari from the order of dismissal is with merit.

3. He has, pursuant to Rule 11 of the Federal Rules of Criminal
Procedures, U.S. v. dcCarthy, 394 U.S. 459 (1969), briefed two arguable

legal issues which arose during the post-conviction relief prccess.
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ISSUES PRESENTED

Whether the PCR Court erred in finding that Counsel was not
ineffective for failing to investigate?

Whether the State Court's failure to sua sponte hold a
competency hearing to establish Petitioner's competency to plead

guilty violated Petitioner's procedural Due Process cights?

N



STATEMENT

On April 7, 2005, petitioner appeared vefore the Honorable L. Casey
Manning in Saluda County and pled guilty to criminal sexual conduct with a
minor-second degree and criminal sexual conduct with a minor-first degree. A
ten (10) year sentence was imposed on each charge. John E. Duncan, Esqﬁire,
was plea counsel. (App. p.l-p.14). |

Petitioner filed an application for post-conviction relief on February
17, 2010. (App. p.16-p.25). Respondent filed a return dated May 3, 2010. (App.
p.26-p.31). An evidentiary hearing was held on August 31, 2011, before the
Honorable William P. Keesley. Petitioner was present and represented by
Stephen D. Geoly, Esguire. Respondent was represented by Kaelon E. May,
Assistant Attorney General. Both petitioner and-plea counsel testified at the
hearing. (App. P.33-P.98).

On. November 30, 2011, Judge Keesley 1issued an order denying and
dismissing petitioner's application for post-conviction relief. (App.
p.105-p.118).

This petition follows.



ARGUMENT

-Petitioner contends that the PCR Court erred in finding that counsel waS_{ot

ineffective for failing to investigate

In 2008, Petitioner's daughters, minccs at the time reported to ctheir
mother that Petitioner sexually assaulted them. The victims made the
allegation to their mother, who subsequently reported to the police. Thelr was
no indication that the victims were taken or seen by a pediatrician. IE soO
there was no indication that such pediatrician discover any evidence of abuse,
sexual or otherwise. The victims submitted statements to the poiice officers
as well as was spoken to by DSS officials. They identified their father as the
perpetrator. In their statement they identified the circumstanceé surrounding

the incidents.

On or about April 7, 2009, the Petitioner pled guilty of second degree
criminal sexual conduct with a minor and first degree criminal sexual conduct
with a minor. He was sentenced to concurrent terms of ten years for each

criminal sexual conduct charge.

On February 17, 2010, Petitioner filed an application for PCr, alleglng
that counsel was ineffective in failing to adeguately 1nvestigate the
surrounding circumnstances of his case. The PCR court found that Petiticner
could not point to any specific matters counsel failed to discover which would
have caused him to proceed with a jury trial instead of pleading guilty. The
Court found that the Petitioner offerad no evidence at the PCR hearing that
counsel coculd have found that would have been likely to have any outcome more
favorable to the Petitioner. The A&pplicant did not produce any witnesses or
offer any other evidence from which the Court could conclude that the outcome
of the case would likely have been diffecent, had the evidence been develcoped.
As a result, the PCR court denied and dismissed the allegation that counsel

failed to investigate.



The Petitioner submits that the judge erred in allowing the testimony of
counsel over his testimony at the PCR hearing, where the court found counsel's
testimony to be more credible 1is irrelevant because counsel has a duty to

investigate regardless of any admissions of guilt by the client.

Counsel's testimony 1s based solely on speculation as to what the testimony

from the victims would be at a trial.

Petitioner argues that counsel asked Petitioner one time if he was guilty
and stated that Petitioner did not respcna. Counsel took this lack of response
as Petitioner not denying his quilt rather, an indication he was not aware of
what was being asked by counsel. This was a communication issue, not an
acknowledgement of guilt by silence. The transcript (page 13, line 5) of the
plea hearing indicates that the Petitioner had guestions as to the proceedings
and accusations. After being asked by the Court if he understcod what the
Solicitor had just stated for the facts of the case, theAPetitioner asked to
speak with his Attorney. The transcript shows a lapse of time that indicates
confusion on the part of the Petitionecr. Petitioner was more concernad with
the threat of receiving 50 years versus 10 years which created tremendous

pressure to plead guilty.

Secondly, the Petitioner submits counsel's failure to speak with him
regularly, failing to address key facts, and failing tc investigate gotential
witnesses to call at trial can all be classifiea as counsel's failure to
investigate.

Counsel has an obligaticon to conduct a "substantial investigation into
each of the plausible lines of defense." Strickland, 466 (.S. at ogl, 104
S.Ct. at 2061. "A substantial investigation is just what the term inplies; 1t
does not demand that counsel discover every shred of evidence but that a
reasonable inquiry into all plausible defenses be made." Ld., 40686 U.S. at bdo,
104 S.Ct. at 2063. "The reascnableness of counsel's actions may pe determilnec
or substantially influenced by the defendant's own statements or actions.

Counsel's actions are usually based on informed strategic choices made by the



’

cdefendant and on information supplied by the defendant. In particular, what
investigaticn decision are reasonable depends critically on such information.”
Ld., 466 U.S5. at 691, 104 S.Ct. at 2066.

Strickland spoke directly to counsel's cuty to investigate:

Counsel has a duty to make reasonable investiyation or to make A reasonable

decision that makes particular investigations unnecessary.

At the PCR hearing, ccunsel testified that he filed a discovery inotion,
reviewaed the discovery materials with the Petitioner, and was aoble to speak
with the two victims and ascertain what their testimony would e at a trial.
Counsel testified that Petitioner never indicated that he wanted to go to
trial throughout counsel's representation and that had Petitioner infcrmed
counsel he wanted to proceed to trial counsel would have pfepared Petitioner's
case for trial. Counsel testified that obtaining a forensic expert would not
have been helpful because the youngest victim dJdig not alleye forceful

penetration and that after sc many months there would be no physical evidence.

To establish ccunsel was inadequately prepared, an 2pplicant must present
evidence of what counsel could have discovered or what other defenses could

have been pursued had ccunsel been more fully prepaced. Jackson v. State, 328

S.C. 345, 4S5 S.E.2d 768 (19SG).

211 of the admissions complained of in the victim's statements was in
regard to the victim's alleged sexual assault. Counsel failed to review the
State's evidence with the Petitionesr. If the evidence had heen reviewed with
the Petitioner, the Petiticner would have had the opportunity to advise
Counsel why the victims may have made these accusations and woula have ylven
Counsel additional evidence to investigate and potentially excnerate the
Petitioner. Petitloner was never glven an opportunity to confront tne
witnesses against him. The victims were also apparently interviewed by DSS in
Saluda, but no notes of the interview were provided in any discovery nor wece
any ncotes and/or reports requested by or provided to Counsel.

Counsel received discovery consisting of an incident report, statements

made by the victims, and Petiticner's criminal record which incicated no prior

(o))



record. Counsel testified that Petitioner was alone with the two victims at
times even though there were six people liviny together in the trailer.
Counsel apparently never attempted to spgeak with the additional two people
living in the trailer to determine what their testimony would be. It is
unclear as to the extant of any conversation with the mother of the victims
who was also the wife of the Petitioner, but counsel described the
Petitioner's wife as a neutral witness. In the mother's statement, she states
that when she asked her daughter 1if her father had been touching her, the
daughter would never answer. Further, the imother stated she asked the victim
if she wanted to move to Virginia and the victim replied NO since she has
already made plans to move to iexico with her Dac. Counsel apparently failea
to follow up on this information with the victim. Counsel failed to visit the
tcailer to determine the layout of the living quarters and to further
determine the reliability of the victim's testiwony. If Counsel had looked
into this matter, mitigating cilrcumstances may have opeen revealed and the
Petitioner would not have pled guilty.

In acdition, counsel never reguested nor recelved the results of any
forensic exams to establish the criminal sexual conduct of which the
Petitioner was accused. There is nothing to indicate that in the course of

Counsel's interview with the victims that they ever asksd about any family

=

related 1ssues that could give rise to these accusations. Counsel never sough

O

any medical or counseling records that may have been used to establish the

Petitioner's innocence.

Lastly, Counsel testified that he was able to spear with the two victims
and ascertain what their testimony would be at & trial. However, counsel
failed to indicate whether the victim's testimony could have been potentially
damaging. Counsel attempts to attribute more credibility to the victiing's

statements than appearad to be. Petitioner submlts that the victims's

statements were unclear, confusing and aqublous 1in nature. Counsel was:

therefore rendered ‘“reckless discegardg" whnece ccunsel acted "with a high
degraze of awareness of the victims's statements prooaole falsity," that 1s

when viewing all the evidence, consisting of the incident repcrt, Sstatements



made by the victims, and Petitioner's criminal record, ccunsel wust have
entertained serious doubt as to the truth of the victims's statements or had
obvious reasons to doubt the accuracy of the information reportea." Counsel's
testimony 1s purely speculative. In addition, Counsel should have, at a
minimum, properly investigated by interviewing critical witness to determine
defenses for the Petitioner. Counsel should have presented evidence of
mitigating circumstances that would have allowed for a knowledgeable and
informed basis for proceeding to trial or for any voluntacry plea or plea

negotiaticns on the Petitioner's behalf.

The Petitioner submits that the PCR judge improperly gave credibility to
counsel's testimony at the PCR hearing with regard to what he done as far as

investigate the Petitioner's case. As noted in Strickland v. Washington,

supra, the reasonableness of counsel's actions may be deterimined or
substantially influenced by the defendant's own statement or actions. In this
case, there was a lack of understanding. The testimony Dy counsel was
improperly submitted as counsel failed to act on Petitioner's lack of response
in not answering him concerning his guilt.

Counsel testifies extensively that he ascertalned the victims's testimony
and what it "may have" been, but this arguinent 1is purely speculative. what we
do know 1s that the mother asked the daushter if her father had been touching
her, the daughter wculd never answer. Further, the mother stated she asked the
victim if she wanted to move to Virginia and the victim replied NO since she
has already made plans to move to Mexico with her Dad. Thg Petitloner submits
the fact that the daughter was silenced at the guestion of sexual avuse should

have gave rise to counsel tc follow up on this information with the vicroim.

Petitioner strongly submits that counsel's failure to rencer reasonadble
representation to investigate the surrcunaing circumstances of his case
prejudiced any chance he had at trial made Petiticner's gullty plea unknowing
and unintelligent. Applicant also asserts that counsel coerced him by threat
of the potential 50 year sentence. The Petitiloner asserts that he has meet his

purden of preof in showing that his guilty plea was involuntary. As stated



indicated that he wanted to go to trial throughout counsel's representation
and that had Petitioner informed counsel he wanted to proceed to trial,
counsel would have prepared Petitioner's case for trial . Counsel also
testified that obtaining a forensic expert would not nave been helpful btecause
the youngest victim did not allege forceful penetration. All of the admissions
complained of 1n the victims's statements was in rsgard to the victims's
alleged sexual assault. There were several discrepancies in there statements
counsel failed to consider, counsel failed to review the State's evidence with
the Petitioner. If the evidence had been reviewed with the Petitioner, the
Petitioner would have the opgortunity to advise counsel why the victims may
have made these accusations and would have given counsel additional evidence
to investigate and potentially exonerate the Petitioner. The victims were also
apparently interviewed by DSS in Saluda, but no notes of the interview were
provicded in any discovery nor were any notes and/or reports reguested oy oc
provided to counsel. The dauchter when guestioned by the mother as to if her
father was touching here refused to answer. Counsel failed to follow up on
this information with the victim. Counsel failed to visit the trailer to
determine the layout of the living quarters and to further dJetermine the
reliability of the victims's testimony. Counsel testified that Petitioner
never indicated he wanted to go to trial, However, he also didn't indicate
that he wanted to pled guilty, but were follcwing the erroneous advise of his
counsel. If counsel had looked into this matter, mitigating ciccumstances mway

have been revealed and the Petitioner would not have pled guilty.

Petitioner asserts there was no wvalid strategic decision that
counsel's failure to investigate. In Ex parte Lawley, 512 So.2a 1370 (Ala.
1987), our Supreme Court articulated the ‘“benchmark" fecr judcing
ineffectiveness claims, as set out in Strickland v. Washington, 406 U.S. 668,

104 s.Ct. 2052, 80 L.Ed.2¢ &74 (1984).

" 'Under the standarcds enunciated in Strickland v. Washington, [sugraj, and

456 So.2d 129 (Aala. 1884), a two

! /i

adopted by this court in Ex parte BEaldwin,

prong test must be met before a claim of ineffective assistance of counsel 1is

proven. & convicted Defendant, in order to secuce a reversal of his

O



conviction, must show: (1) That counsel's wperformance was deficient, which
reguires a showing that counsel was not tunctioning as the "counsel”
guaranteed by the Sixth Amendment; ana (2) That the ceficient performance
prejudiced Defendant whicH ceguiras a showing that a different outcome of the
trial probably would have resulted but for counsel's allegedly ineffective

-y

performance. Strickland, supra, 466 U.5. at 687, 104 3.Ct. at 20&4.

Q,

Petiticner argues that he hnas meet the ficst prong of the tesc,
Petitioner showed that counsel's representation fell below an oojective
standard of reasonableness, where counsel's performence was not reasonable
considering the circumstances. When reviewing a case for sufficiency of the
evidence, "the relevant question is whether, atter viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have

founag the essential elewents of the crime veyond a reascnable coubt."

Petitioner argues that the evidence cannot support a conviction for the
charges. Specifically, Petitioner argue that "[tlhere was no evidence in the
discovery material that could have possibly been proven beyond a reasonaple

coubt that Petitioner committed the acts. However, there 1s tainted svidence.

Petitioner also states that he has meet the second prong of the test in
that, he has showed that there is a reasonable propbapility that, but foc
counsel's unprofessional errors, he would not have plead guilty, and instead
went to trial. The evidence in Petitioner's discovery package and Petitioner's
lack of response when cuestioned about his guilt showed a communication gap.
No medical, psychiatric notes, or any nctes fron [SS. These instances should
give rise to a reasonable prcobability sufficient to uncermine confidence in

the outcome.

Petitioner also argues that he was prejudice by counsel unprofessional
errors. wWhere the Fourteenth Amendment prohibits the deprivation of liberty or
property without due process of law. & due process claim is cognizable only i€
there is a recognized liberty or property lnterest at stake. Board of Regents

v. Roth, 408 U.S. 564,5S (1572).

10




The Sixth Amendment to the U.S. Constitution gquarantees that criminal

defendants are entitled to the assistance of counsel in presenting their
cefense. "The right to counsel is a fundamental right of criminal defendants;
it assures the fairness, and thus the legitimacy, of our adversary prccess.

"Kimmelwman v. Morrison, 477 U.S. 365,374 (1988). Further, the U.S.

Supreie
Court has recognized that "the right to ccounsel is the right to effective

assistance of counsel." McHMann v. Richardson, 397 U.Ss. 759, 771

(1970) (emphasis added).

CONCLUSION

Petitioner's writ should be granted and his guilty plea should be
vacated.

Respectfully submitted,

~lnose A An 2aldo
Jose Antonio Anzaldo, #334118

Pro Se Appellant

This | day of APR/L., 2013.
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ARGUMENT

The State Court's failure to sua sponte hold a competency hearing to

establish petitioner's competency to plead guilty violatec petiticner's

procedural due process rights.

" The test for determining competence to stand trial or plead guilty is
whether the defendant "has sufficient present ability to consult with [his] or
her lawyer with a reasonable degree of rational understanding" and whether the
defendant "has a rational as well as factual understanding of the proceedings
against [him] or her." Dusky v. United States, 362 U.S. 402, 402, &0 S.Ct.
788, 789, 4 L.Ed..2d 824 (1960)(per curiam). A trial court must conduct, sua
sponte, a competency hearing when the information known to the trial court at
the time of the tril or plea hearing is sufficient to raise a bona fice doubt
regarding the defendant's competence. Pate v. Robinson, 383 U.s. 375, 385, 86
S.Ct. 836, 842, 15 L.Ed.2d 815 (1966); McNair v. Dugger, 8%6 F.2d 399, 40l
(1lth cCir.), cert. denied, -U.$.-, 110 S.Ct. 109, 107 L.Ed.2d 71 (1989).
Courts focus on three factors in determining whether the trial court violated
thé defendant's procedural due process rights by failing to hold sua sponte a
competency hearing: (1) evidence of the defendant's irrational behavior; (2)
the defendant's demeanor at trial oc plea hearing; and. (3) prior medical
opinion regarding the defendant's competence to stand trial. Drope v.
Missouri, 420 U.S. 162, 180, 95 S.Ct. 896, SC8, 43 L.BEd.2d 103 (1975). Such an
analysis focuses on what the tcial court did in light of what it knew at the
time of the trial or plea hearing. Reese v. Wainwright, 600 F.2d 1085, 109l
(Sth Cir.) cert. denied, 444 U.S. 983, 100 S.Ct. 487, 62 L.Ed.2d 410 (1979).

In this case, we can focus on two factors to be considered in determining
whether the trial court and PCR court should have considered and have held a
competency hearing weigh in favor of the petitioner. First, the PCR court

possessed significant information regarding petitioner's irrational behaivior.
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Counsel testified that when asking petitioner if he was guilty, petitoner did
not answer the guestion (App. p.l08, lines 11,12), and when the trial court
asked petitioner if he understood all of the things that the Solicitor just
told him, thereupon petitioner asked to speak with his attorney (App. p.l3,

lines 2-8).

Not only did the trial court possess evidence of petitioner's
irrational behavior, but the court also possessed uncontroverted testimony
which concluded that petitioner suffered a understanding of what was going on
and being said. By counsel's own testimony and petitioner showing markedly
bizarre and inappropriate behavior, that his understanding8as generally poor,
‘that he was unable to understand the legality of the proceeding, and that he
was evidently following the erronecus instructions advised by counsel. The
.Court as well as the PCR court knew or should have known and concluded that
petitioner was not aware of the nature and consequences of the allegyed acts
lodged against him and was not capable of distinguishing what was being asked
of him and making an informed decision. Petitioner also concludes that he
could not intelligently aid his plea counsel in his own defense. Together, the
two instancés strongly indicated that petitioner was incompetent to plead

guilty.

Petitioner's demeanor at the plea hearing, as well as, at the PCR
hearing while perhaps not sufficient in itself to raise a bona fide dcubt
regarding his competence to plead guilty, 3ee, Thompson v. Wainwright,»787
F.2d 1447, 1458 (1lth Cir. 1986)(defencant's one correct response to a
guestion from the judge did not indicate incompetence), at least supports the
doubt raised by counsel's testimony and by petitioner's pricr irrational
behavior. In response to the judge's cguestion of whether there was anything
that petiticner did not understand about his case, petiticner asked to speak
with his attorney. This statement, coming directly from the petitioner, could
have served only to further alert the trial court that petitioner's

understanding and mental competency was 1n serious doubt.



APPLICABLE LAW

A derfendant has the right to the efiective assistance of counsel under
the Sixth Amendment to the wunited States Constitution. Stricklana v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). In a PCR
'proceeding, the applicant bears the burden of establishing that he is entitled
to relief. Caprood v. State, 338 S.C. 103, 109, 525 S.E.2d 514, 517 (ZOOO)f
Where the application alleges ineffective assistance of counsel as a ground
for relief, the applicant must prove that counsel's conduct so undermined the
proper functioning of the adversarial process that the trial cannot be relied

upon as having produced a just result. Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided
representation within the range of competence required in criminal cases. The
courts presume that counsel rendered adequate assistance and made all
significant decisions 1in the exercise of reasonable professional judgment.
Stricklana, 466 U.S. 668. The applicant must overcome this presumption in

order to ceceive relief. Cherry v. State, 200 S.C. 115, 386 S.E.2d 624 (1989).

The petitioner submits that counsel was ineffective for failing to hold a
competency hearing 1s with merit. Petitioner asserts that counsel was
ineffective for holding a competency hearing. Counsel testified that when
asked one time if petitioner was guilty , he did not answer. 'The court asked
him a similar gquestion ana petitioner asked to consult with his attorney.
Here, counsel asked petitioner one time if he was guilty and stated that
petitioner did not respond. Counsel took this lack of response as petitioconer
not denying his guilt rather than an indication he was not aware of what was
being asked by counsel. This was a communication issue, not an ackncwledginent
of quilt by silence. The transcript (page 13, line 5) of the plea hearing
indicates that the gpetiticner hnad questions as to the precceedings and
accusations. After being asked by the Court 1t he understood what the
Solicitor had just stated for the facts of the case, the petitioner asked to

speak with his attorney. The transcript shows a lapse of time that indicates

14



confusion on the part of the Petitloner. Petiticner was more concernad with
the threat of receiving 50 years versus 10 years which created tremendous

pressure to plead guilty.

Counsel failed to review the State's evidence with the Petitioner. If
the evidence had been reviewed with petitioner, petitioner would have had a
more informed understand of the proceeding as well as the accusations against
him. Petitioner would have decided to forego a jury trial had he have an

understanding of the proceeding and accusations.
CONCLUSICN

Based on the foregoing, this Petitioner asks this Court to reverse the

decision of the PCR court and remand his case.

Respectfully submitted,

lose 4 Amalds

Jose Antonio Anzaldo

Pro Se Appellant

This |RQ day of &eﬁg’z , 2013.
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Therefore, Petitioner requests that the Court entertain his petition

for Certiorari in this PCR matter.
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