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MOTION TO SUPPRESS 1 

 THE COURT:  All right.  We’ve got a Motion to 2 

Suppress so I need to hear what it is you’re trying to 3 

suppress, although I’ve seen the video and I know a 4 

little bit about it.  It’s whether he paid the -- paid 5 

the thing or not.   6 

 MR. HEGGELKE:  Well...  7 

 THE COURT:  And I’ll be happy if you want to waive 8 

the testimony, because we’ve got -- I assume that 9 

somebody is going to come that’s going to testify that 10 

when the police came, they were told he didn’t pay the 11 

bill. 12 

 MR. HEGGELKE:  Yes, sir, we can waive testimony. 13 

 THE COURT:  I mean, if that’s what is going to be 14 

said, I can rule on everything. 15 

 MR. WEHRMAN:  I don’t want to be the one to tell the 16 

State how to present its case.  I mean, I -- it’s their 17 

burden.  If they don’t choose to put testimony together, 18 

then that’s... 19 

 THE COURT:  Well, I mean, they can put it.  I’m just 20 

telling you that ---  21 

 MR. WEHRMAN:  --- I’m certainly not asking them for 22 

anyone to testify. 23 

 THE COURT:  All right.  Well, that’s fine. 24 

 MR. HEGGELKE:  Your Honor, I think the video speaks 25 
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for itself. 1 

 THE COURT:  It speaks for itself, in my opinion.  2 

Okay, I’ll be happy to hear your arguments, then. 3 

 MR. WEHRMAN:  Thank you.   So, yes, Your Honor.  4 

And, you know, I’ve got a lot of material here but that’s 5 

mainly for contingency purposes, although I don’t think 6 

we need to get into everything.  I think I can recap this 7 

fairly sufficiently and fairly succinctly. 8 

 You know, I filed a Motion to Suppress.  Pretty much 9 

all of the evidence that was obtained following what I 10 

consider to be an unlawful seizure under both the Fourth 11 

Amendment and under the South Carolina Constitution, 12 

which provides essentially the same protection with some 13 

additional privacy protections. 14 

 THE COURT:  Right. 15 

 MR. WEHRMAN:  You know, I think the point of that 16 

unlawful seizure, and there is technically two theories, 17 

but it’s basically the point when the officers go to 18 

handcuff Mr. Davis, which is very shortly, as you saw on 19 

the video, very shortly after he was taken out of -- out 20 

of the bar. 21 

 You know, I suppose I should make clear that the two 22 

theories are either there was no reasonable suspicion to 23 

detain him at all, in which case I guess the detention is 24 

probably slightly before that point but the amount of 25 

3



State v Frankie Lee Davis, III 

Motion to Suppress 

March 1, 2019 

7 

 

information available is really the same, or that by 1 

using those handcuffs -- so supposing there was 2 

reasonable suspicion to detain him at all by using those 3 

handcuffs, my position is that the officers exceeded the 4 

scope and nature of a Terry detention.  And I’ve laid out 5 

all of the law in my written motion, which I know is 6 

fairly involved. 7 

 THE COURT:  Well, when you say Terry detention that 8 

changes the dynamics. 9 

 MR. WEHRMAN:  Well, that’s precisely my point. 10 

 THE COURT:  Well, the bottom line is the detention, 11 

as I see it, was he failed to pay the bill. 12 

 MR. WEHRMAN:  So, Your Honor, I guess what 13 

ultimately ---  14 

 THE COURT:  --- that ain’t got a thing in the world 15 

to do with Terry. 16 

 MR. WEHRMAN:  Well, I mean, for them to detain him 17 

on reasonable suspicion ---  18 

 THE COURT:  --- he was detained because he failed to 19 

pay the bill. 20 

 MR. WEHRMAN:  And I think you’re getting to the crux 21 

of the argument, because there ---  22 

 THE COURT:  --- I don’t know whether I’m getting to 23 

it.  I’m just telling you that’s my feeling. 24 

 MR. WEHRMAN:  I would contend, and I outlined this 25 
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fairly thoroughly ---  1 

 THE COURT:  --- let me just tell you something.  And 2 

I got affirmed on this.  And I remember it was a lady 3 

with a public defender.  I think she was married to a 4 

doctor that when she left, a great lawyer, and there was 5 

a Terry search.  No articulated reason to think that it 6 

was armed.  I suppress -- and they found drugs, so I 7 

suppressed it.  They appealed it.   8 

 But I’ll never forget, the officer came in -- and 9 

the officers shouldn’t have presented themselves that 10 

way, but when they came in they came in with the boots on 11 

and their pants tucked in their boots and had everything 12 

ready.   13 

And the defendant -- it’s funny how you remember 14 

some things.  This was Melbourne years.  And the 15 

officers, he -- the defendant said, what did the officer 16 

do when he found the drugs.  He said, he turned and they 17 

high-fived.  And I thought, yeah, that wasn’t any Terry 18 

search.   19 

 And I remember talking to Ralph King Anderson, who 20 

was still a Circuit Court judge, and he said, no, they’ve 21 

got to be able to articulate a basis and a reason to 22 

believe the person was armed.  And so I suppressed it, no 23 

question about it.   24 

 That’s why I’m saying to you I appreciate your 25 
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brief, I appreciate your argument.  I don’t agree with 1 

you. 2 

 MR. WEHRMAN:  I see.  So...  3 

 THE COURT:  I don’t have to get to that point.  They 4 

had every right to detain him because he didn’t pay the 5 

bill.  Now, he can argue, I paid the bill, all he wants 6 

but that’s what a trial is all about. 7 

 MR. WEHRMAN:  Well, Your Honor, I think that -- so 8 

that’s the focus then is was there probable cause to 9 

detain ---  10 

THE COURT:  --- yes --- 11 

 MR. WEHRMAN:  --- him for not paying the bill. 12 

 THE COURT:  Yes. 13 

 MR. WEHRMAN:  Your Honor, again, I would point out 14 

that the statement made on the video is pretty clear that 15 

he is refusing to pay his tab. 16 

 THE COURT:  I appreciate that.  But the person that 17 

called the police and is going to -- and has testified 18 

said he didn’t pay the bill.  He paid a portion of it I 19 

think is what was said. 20 

 MR. WEHRMAN:  Your Honor, my argument is --- 21 

 THE COURT:  --- listen, that goes to whether he did 22 

or did not.  It has nothing to do with the arrest.  And 23 

then the problem comes with the resisting arrest.  24 

There’s no question he resisted the arrest. 25 
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 MR. WEHRMAN:  Your Honor, if he’s resisting an 1 

unlawful arrest, then ---  2 

THE COURT:  --- it’s not an unlawful arrest, in my 3 

opinion.  And I’ll be happy to put that in the order. 4 

I’m basing it on that.  You can appeal it, do what 5 

you want.  You’re protected.  You can argue that to the 6 

Supreme Court.  I don’t care.  It doesn’t offend me in 7 

the slightest.  It won’t offend me if they reverse it. 8 

It was a lawful detention, a lawful arrest, and your 9 

client resisted, which he chose to do.  But he doesn’t 10 

have a right to resist a lawful arrest.  Thank you.  11 

Whether or not he paid the bill, that’s an issue for the 12 

charge itself.  That has nothing to do with the 13 

detention. 14 

MR. WEHRMAN:  I think I’ve clarified my argument.  15 

And that’s not exactly my argument, Your Honor, but 16 

that’s -- I understand the Court’s ruling. 17 

THE COURT:  Well, your argument is that it was a 18 

Terry search. 19 

MR. WEHRMAN:  My argument is that it was either a 20 

Terry stop ---  21 

THE COURT:  --- well, it wasn’t a Terry stop.  You 22 

can argue that to the Supreme Court.  There’s no evidence 23 

it was a Terry stop.  The evidence is he failed to pay 24 

the bill. 25 
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MR. WEHRMAN:  All right.  Okay.  For the record, 1 

Your Honor, my argument is that that is not probable 2 

cause for any crime. 3 

THE COURT:  Yes, it is.  Failure to pay a bill is a 4 

crime.  Trying to leave without paying a bill is a crime. 5 

MR. DAVIS:  Excuse me, Your Honor.  Can I speak? 6 

THE COURT:  You really don’t need to, sir, but you 7 

can speak to your heart’s content.  But what you’re 8 

saying now could be used against you going forward on the 9 

charges themselves.  Do you understand that?   10 

This is a Motion to Suppress evidence.  You don’t 11 

have to say a word but anything you say now, when the 12 

trial comes about this Solicitor gets to use it.  So my 13 

advice to you is probably not to.  But if you think it’s 14 

necessary, go right ahead.  I’m trying to help you there.  15 

Okay? 16 

MR. WEHRMAN:  I think I understand the ruling, Your 17 

Honor. 18 

THE COURT:  Thank you, sir.  If you’ll prepare ---  19 

MR. WEHRMAN:  --- we do have a subsequent -- we have 20 

a Motion for a Speedy Trial, Your Honor. 21 

THE COURT:  All right.   22 

 23 

 24 

 25 
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PRETRIAL MOTIONS 1 

 THE COURT:  Okay.  As I stated a minute ago, I have 2 

reviewed the body cam video that was sent to me from 3 

defense counsel.  It was sent to my chambers.  I’ve also 4 

reviewed the personal files of the officers.  So I think 5 

I’m ready to proceed with pretrial motions from Mr. 6 

Wehrman.   7 

 I’m happy to hear from you.  Whatever order you want 8 

to handle it is fine with me. 9 

 MR. WEHRMAN:  Thank you, Your Honor. 10 

 I think I’ll start with the personnel files.  We’re 11 

moving to compel those files, particularly with respect 12 

to one of the files that was noted by -- regarding 13 

Officer Fusco.  You know, we think that it’s certainly 14 

relevant here.  I think it’s actually quite relevant.  15 

I’m quite sure the defense here is going to be that there 16 

was an unlawful arrest, and I think that one of those 17 

disciplinary actions deals with a failure to comply with 18 

probable cause determinations.   19 

So, you know, I think that the linkage there is 20 

pretty spot-on and I think it really goes to really part 21 

of the issue as to whether the arrest was lawful at the 22 

beginning of the incident. 23 

 So, you know, certainly we think that it’s 24 

probative; we think that it’s exculpatory in the sense 25 
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that it does aid our defense, and we think that it should 1 

be compelled. 2 

 THE COURT:  All right.  Happy to hear from you. 3 

 MR. HEGGELKE:  Your Honor, I don’t believe it’s 4 

exculpatory.  It doesn’t go towards truthfulness.  I 5 

mean, a judge has already determined that there was valid 6 

probable cause for the arrest.  We’ll just go forward 7 

with that argument, as well. 8 

 THE COURT:  Yes?  Mr. Wehrman? 9 

 MR. WEHRMAN:  Your Honor, I mean, I think the -- I 10 

think the jury also gets to decide that.  I mean, there 11 

is, like I said, a law in South Carolina that you have a 12 

right to resist an unlawful arrest.  And that’s an issue 13 

that’s gone to the jury in cases before.  There are Court 14 

of Appeals decisions recognizing that that case can get 15 

to a jury or that issue can get to a jury.   16 

And so we -- actually, we’re requesting instructions 17 

on that.  I believe the State has indicated they’re going 18 

to consent to those instructions.  So I do think I should 19 

be able to explore that issue to the fullest, and I think 20 

that it’s quite relevant to that issue.  And so in that 21 

sense, it is exculpatory. 22 

 THE COURT:  Okay.  I disagree.  I’ve reviewed all 23 

the records.  And I’ve got a copy of them in this 24 

envelope that we’ll mark under seal as a Court’s exhibit, 25 
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for purposes of appeal, to preserve your issue for 1 

appeal.  However, I’m denying your motion at this time. 2 

 I’ve reviewed -- there’s not a whole lot of case law 3 

on this personnel file issue.  I did review, however, an 4 

unpublished opinion from our Fourth Circuit, which was 5 

instructional toward me, with Judges Widner [phonetic], 6 

Motz and Traxler reviewing the personnel file issue and 7 

discussing the appraisal of the value of probative versus 8 

prejudicial attributes of such evidence. 9 

 And I’ve -- again, like I said, I’ve reviewed the 10 

file and I’ve determined that there’s nothing within 11 

these files that reflect on any of these officers’ 12 

voracity or anything of that nature.  So for that reason, 13 

I’m respectfully declining to -- your request to admit 14 

personnel files.   15 

 And once again, I was going to have this -- I’ve got 16 

them in an envelope and we’ll mark it as a Court’s 17 

exhibit.  It’ll be Court’s Exhibit 1, for the record.  18 

And that will be the personnel files. 19 

 [Whereupon, Court’s Exhibit Number 1 is marked by 20 

the court reporter] 21 

 THE COURT:  Now, whether or not you go in and ask an 22 

officer about these prior incidents is something we’ll 23 

just deal with at the time of his examination.  I’m just 24 

saying that’s a different situation than the actual 25 
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personnel file, obviously. 1 

 So okay?  All right, next motion. 2 

 MR. WEHRMAN:  I also --- 3 

 THE COURT:  --- I’m sorry.  I should have told you 4 

the case name I cited.   I didn’t mean to interrupt you, 5 

Mr. Wehrman.  That was United States vs. Powell.  Again, 6 

that’s an unpublished decision from the Fourth Circuit, 7 

decision number 03-4278, for the record. 8 

 Alright.  Go ahead. Yes, sir? 9 

 MR. WEHRMAN:  Thank you, Your Honor. 10 

 And so I think the next -- probably the next sort of 11 

really wide controversy we have here is I filed a motion 12 

to redact certain statements from the video which I 13 

understand the State intends to introduce.  And we’re 14 

certainly happy to have them introduce most of it, 15 

although there is a section in that --  16 

 THE COURT:  In the video? 17 

 MR. WEHRMAN:  Yes, that’s in the video.  The reason 18 

that I provided it is ---  19 

 THE COURT:  --- yes --- 20 

 MR. WEHRMAN:  --- my understanding of the video that 21 

the State is going to be submitting.  Although my actual 22 

understanding is they’re actually cutting it off a little 23 

bit earlier in the video I would have shown you.  But the 24 

section, really the first seven minutes, I believe --  25 
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 THE COURT:  Email it to me, if you don’t mind.  1 

jmccoyj@sccourts.org.   2 

 And the same for the State.  Any proposed charges 3 

you have, just email them. 4 

 MR. HEGGELKE:  I just sent an email to your clerk 5 

earlier this week. 6 

 THE COURT:  Yeah.  If you don’t mind --  7 

 MR. HEGGELKE:  I can send them again. 8 

 THE COURT:  She -- yeah.  Just out of an abundance 9 

of caution, email it to me.  That would be great. 10 

 MR. HEGGELKE:  Absolutely. 11 

 THE COURT:  Okay? 12 

 MR. WEHRMAN:  And finally, Your Honor, I did want to 13 

mark, as a Court’s exhibit, my motion that was heard by 14 

Judge Dennis.  I don’t think, again, we need to reargue 15 

it today but I think for the record, for the purposes of 16 

my expected contemporaneous objection --  17 

 THE COURT:  Sure. 18 

 MR. WEHRMAN:  -- I would like to mark that as a 19 

Court’s exhibit. 20 

 THE COURT:  That will be Court’s Exhibit Number 2.  21 

If you’ll hand that up to the court reporter at this 22 

time? 23 

 MR. WEHRMAN:  Thank you, Your Honor. 24 

 THE COURT:  Uh-huh. 25 

14



State v Frankie Lee Davis, III 

Pretrial Motions 

March 7, 2019 

66 

 

 [Whereupon, Court’s Exhibit Number 2 is marked by 1 

the court reporter] 2 

 THE COURT:  And for the record, that was a Motion to 3 

Suppress heard by Judge Dennis; is that correct? 4 

 MR. WEHRMAN:  It was, Your Honor. 5 

 THE COURT:  Which he denied last Friday? 6 

 MR. WEHRMAN:  That’s correct. 7 

 THE COURT:  All right.  And that would have been 8 

March 1st, 2019. Anything else from the defense? 9 

 MR. WEHRMAN:  Begging the Court’s indulgence let me 10 

just sort of check. 11 

 THE COURT:  Take your time. 12 

 [Whereupon, Mr. Wehrman reviews documents] 13 

 MR. WEHRMAN:  Your Honor, I think we have taken care 14 

of everything pretrial. 15 

 THE COURT:  Anything else from the State? 16 

 MR. HEGGELKE:  No, Your Honor. 17 

 THE COURT:  Okay.  I believe my minor settlements 18 

are ready, and while we’re getting the jury squared away 19 

we’ll take a short break and I’ll be back in a few 20 

minutes.  Okay? 21 

 [Whereupon, court is in recess from 9:38 a.m. to 22 

9:57 a.m.] 23 

 THE COURT:  All right.  Are we ready for the jury to 24 

come in? 25 
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OPENING STATEMENT 1 

 MR. HEGGELKE:  I know we met briefly on Tuesday, but 2 

I’m Jason Heggelke.  I’m an Assistant Solicitor here in 3 

Charleston.  I represent the State.  And while you may 4 

not be happy to be here, you could be stuck in a civil 5 

trial that takes two weeks.  So this will hopefully be 6 

just one day, and will be pretty simple. 7 

 So why are we here?  This incident occurred on 8 

August 19th, 2018, at midnight, right around that time, 9 

and it was at the Silver Dollar located on King Street, 10 

what used to be the up-and-coming area.  If I can say, 11 

the happening area of town. 12 

 This defendant went into the bar, just hanging out, 13 

ordered drinks, and then was confronted with his tab.  He 14 

refused to pay his tab; he was given multiple chances, so 15 

the bar got their own security to escort him out.  16 

 As he was walking out of the building, who was 17 

waiting on the other side?  The police.  The party 18 

notified the police at the same time.  So as soon as he 19 

sees the police, he starts resisting with the bouncers.  20 

The bouncers then forcefully escort him out.   21 

There’s two officers there to begin with.  They 22 

handcuff him, or at least attempt to.  He then struggles, 23 

fights with the police, he’s forced to the ground.  Now, 24 

while this is all going on, there’s a crowd forming 25 
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around.  Three additional officers have to come, so you 1 

have five officers taken out of service because he won’t 2 

cooperate just to pay a bar tab. 3 

 They then try to move him over to the vehicle.  He’s 4 

struggling, won’t stand, yelling.  And, again, there’s 5 

people that’s starting to form a crowd around.  The 6 

police eventually get him over to the vehicle.  It takes 7 

all four officers.   8 

And then what happens as they try to put him in?  9 

One officer said, stop, stop.  They wanted to search him.  10 

Sure enough, a gun falls out.  Now, the situation 11 

escalated a little bit but he was placed in the back of 12 

the patrol car without any incident and no injuries, 13 

luckily. 14 

 In this case you will hear from Leanne Benware.  She 15 

was bartender on duty, and the manager.  You will hear 16 

from Garland Jackson.  He was the bouncer that night and 17 

that had to use physical force.  And then you’ll hear 18 

from Officer Fusco, who was the responding officer and 19 

the one that made the arrest.   20 

 Now, he is charged with resisting arrest and 21 

unlawful carrying of a pistol.  I just wanted to go 22 

through those pretty briefly.  So with resisting arrest 23 

there’s three elements.  The defendant must knowingly and 24 

willfully resist an arrest by a person that the defendant 25 
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knows or should know is a law enforcement officer.  1 

Pretty cut and dry.  What you think resisting arrest is. 2 

 Now, for unlawful carrying of a pistol, I’m going to 3 

prove that he had a gun on him.  It is then the defense’s 4 

burden to show that he falls within an exception -- now, 5 

there are sixteen different exceptions, what may apply to 6 

this case, we’ll see.   7 

If he -- if the defense shows that he falls within 8 

an exception, I then have to prove that that exception 9 

does not apply beyond a reasonable doubt.  Now, the judge 10 

will instruct you on the law, so listen to her over what 11 

I have to say or Mr. Wehrman. 12 

 And, folks, you’re going to see body cam footage.  13 

It’s going to speak for itself.  You may not see 14 

everything, because that camera is attached to an 15 

officer’s uniform, but you’re going to see everything 16 

that you need to know.   17 

 And I’m going to ask you that you hold this 18 

defendant accountable for his actions and find him guilty 19 

on both charges.  Thank you. 20 

 THE COURT:  Thank you, Mr. Wehrman.  Go ahead.  21 

 MR. WEHRMAN:  Thank you, Your Honor. 22 

 23 

 24 

 25 
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OPENING STATEMENT 1 

 MR. WEHRMAN:  Good morning, everyone.  Again, I’m 2 

Rob Wehrman.  I represent Mr. Frankie Lee Davis. 3 

 The State has said that they have a simple story.  4 

And he said it was pretty simple.  They say Mr. Davis 5 

stole some drinks, resisted arrest, the police find a gun 6 

on him.  They want you to think this is a simple case.  7 

They want you to look at pieces of evidence that I’m sure 8 

they’ll show us and say, this is all -- you can just 9 

focus on this and you can find Mr. Davis guilty. 10 

 I have to remind everyone -- but the Court will 11 

certainly be reminding us, as well.  But the Government 12 

has to prove him guilty beyond a reasonable doubt.  And 13 

that’s a right that we all have as Americans, is to be 14 

presumed innocent until proven guilty beyond a reasonable 15 

doubt.  That’s one of the most important rights we have 16 

as Americans.   17 

And it would be unreasonable to jump to conclusions, 18 

to focus in on one or two pieces of evidence, without 19 

considering everything in context, without considering 20 

the whole picture.  That would be unreasonable.  That 21 

would ignore possible reasonable doubt.  So when you hear 22 

that the officers located a gun, I’m asking you not to 23 

rush to conclusions.  I’m asking you not to rush to 24 

conclusions until you consider what all led up to that 25 
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point.  You heard a lot about struggling.  Is it 1 

reasonable to think that they wouldn’t have found a gun 2 

before that point?  Who did find the gun?  Who didn’t 3 

find the gun?  Does it make sense that the folks who wind 4 

up locating this are actually the folks who would have 5 

located it if it had been there the whole time like the 6 

State is obviously saying it happened?   7 

You know, we heard a lot about a crowd, from the 8 

State.  You know, it would be interesting to find out 9 

what that crowd might have had to say about the incident.  10 

You know, we might also want to wonder is there any other 11 

evidence that might link us to this gun -- or link Mr. 12 

Davis to the gun, rather.  Did the police officers 13 

investigate it more thoroughly and were they able to find 14 

other evidence linking him to the gun? 15 

 So I’m asking you not to rush to conclusions without 16 

considering all of those possibilities, without 17 

considering all of that context that you need to make a 18 

decision beyond a reasonable doubt. 19 

 It’s also important that police don’t rush to 20 

conclusions when they arrest you.  That’s another right 21 

we’re all guaranteed as Americans under the Fourth 22 

Amendment of the Constitution:  the right to be free from 23 

unlawful search and seizures.  And that basically means 24 

that a search or a seizure, and in this case an arrest, 25 
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would be unlawful, would be an illegal arrest, if it’s 1 

made without what’s called probable cause.  And, again, 2 

the judge will instruct you on the law.  But basically 3 

what probable cause means is did the officers have enough 4 

information at the time of the arrest; at the time they 5 

arrested Mr. Davis, to convince a reasonable ordinarily 6 

prudent or cautious person if he was guilty of a crime. 7 

 We don’t live in a world where the Constitution 8 

allows us to arrest a person and ask questions later.  9 

We’ve got to keep our eyes open to that.  And you might  10 

-- you might be putting two and two together.  One of the 11 

charges in this case is resisting arrest.  You heard 12 

about some of the elements.   13 

But you also know that you have a right to resist an 14 

unlawful arrest.  So in addition to looking at whether he 15 

knew they were officers, or whether he arrested [sic], 16 

you also need to keep your eyes and ears open to see was 17 

this a lawful arrest. 18 

 And, you know, the evidence in this case is going to 19 

show that the officers were walking down King Street.  20 

They had a bouncer, from their perspective, to come and 21 

tell them there’s a guy in here, he’s not -- he’s not 22 

paying a tab.  They see Mr. Davis hauled out.  Then 23 

within seconds, they’re grabbing him to put him in cuffs.  24 

They didn’t know anything other than that.  They rushed 25 
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to a conclusion to arrest Mr. Davis.  That is an unlawful 1 

arrest.  So, really, you would need to find that Mr. 2 

Davis was resisting, obviously, to find him guilty of 3 

resisting arrest.   4 

But -- so I’m not saying you have to focus on that.  5 

What I -- what I am saying to focus on is make sure that 6 

we find out this is a lawful arrest before we ask further 7 

questions, because if it’s not a lawful arrest, then he’s 8 

not doing anything but exercising his right to resist the 9 

unlawful arrest. 10 

 You know, you’re going to be asked in this case to 11 

take on an incredible responsibility.  Not only are you 12 

deciding Mr. Davis’ fate here, you’re also evaluating 13 

whether the officers complied with the laws of our 14 

country, our Constitution, in arresting him.  And each 15 

and every one of your opinion is going to matter in 16 

making that decision.   17 

 And as we sit here now, Mr. Davis is an innocent 18 

man.  The Judge will instruct you he is innocent until 19 

you hear or see evidence that leaves you firmly convinced 20 

beyond a reasonable doubt that he’s guilty of the crimes 21 

charged, that he’s guilty of resisting a lawful arrest, 22 

that he had possession of this gun on him, on the night 23 

of the incident.  You’re not going to hear that evidence 24 

in this case. I’m going to ask you to return a verdict 25 
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of not guilty.  Thank you. 1 

 THE COURT:  All right.  The State may call its first 2 

witness. 3 

 MR. HEGGELKE:  The State calls Leanne Benware. 4 

 THE COURT:   Wait one minute.  Let’s get these 5 

notebooks passed out and just... 6 

 [Off the record momentarily] 7 

 THE COURT:  All right.  Please proceed. 8 

 CLERK OF COURT:  If you would please place your left 9 

hand on the Bible.  Raise your right hand. 10 

 [Whereupon, the witness is duly sworn by the Clerk 11 

of Court] 12 

 CLERK OF COURT:  If you would please have a seat for 13 

me. 14 

 [Whereupon, the witness takes the witness stand] 15 

 CLERK OF COURT:  And for the record, will you please 16 

state your name and spell your last name. 17 

 THE WITNESS:  Leanne Benware.  B-E-N-W-A-R-E. 18 

 THE COURT:  Ms. Benware, you might have to point 19 

that -- either sit closer or, yeah, kind of pull it back 20 

to make sure we can all hear you.  Thank you very much. 21 

 Go ahead. 22 
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LEANNE BENWARE, 1 

Having Been First Duly Sworn, 2 

was Examined and Testified as Follows: 3 

DIRECT EXAMINATION 4 

BY MR. HEGGELKE: 5 

Q. Leanne, where are you employed? 6 

A. Silver Dollar. 7 

Q. And how long have you worked there? 8 

A. Five years. 9 

Q. And what’s your position? 10 

A. I’m the general manager. 11 

Q. Now, do you bartend at all while you’re managing? 12 

A. Yes. 13 

Q. And were you working the night of August 18th into 14 

the morning of August 19th? 15 

A. Yes. 16 

Q. And in what capacity were you working? 17 

A. Managing and bartending. 18 

Q. And did you have or observe an encounter with this 19 

defendant? 20 

A. Yes, I did. 21 

Q. And tell the jury what happened. 22 

A. He had ordered drinks from my boss and I observed 23 

him not wanting to pay his tab, so I kind of stepped in 24 

and asked him several times to pay his tab at that point. 25 
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Q. Okay.  So was he told more than once? 1 

A. Yes. 2 

Q. And what did you do when he refused to pay? 3 

A. I asked him to leave.  I got my bouncer, and asked 4 

him to leave. 5 

Q. Okay.  And how many bouncers were there? 6 

A. Total working, three. 7 

Q. Okay.  And how many did it take to escort him out? 8 

A. Two. 9 

Q. And do you know their names? 10 

A. Yes. 11 

Q. What are their names? 12 

A. Garland and Granger. 13 

Q. And when you decided that he needed to be kicked 14 

out, did you request that the police come? 15 

A. Yes. 16 

Q. Okay.  And was he cooperating with the bouncers or 17 

security as he was leaving the building? 18 

A. At first, yes, he was. 19 

Q. Okay.  And when did he stop? 20 

A. Right about where he hit the dance floor getting 21 

closer to the door. 22 

Q. Okay.  And do you know who was on the other side of 23 

that door? 24 

A. The police. 25 
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Q. Now, I know this is kind of silly, but how did you 1 

know that they were the police? 2 

A. They were wearing uniforms. 3 

Q. Okay.  Now, explain what you observed once he got to 4 

the actual door. 5 

A. He started fighting and not cooperating.  My bouncer 6 

had to grab him, get him out the door. 7 

Q. Okay.  Now, did you follow this situation outside? 8 

A. Yes. 9 

Q. Okay.  And did you see what happened when the 10 

bouncer immediately took him outside?  Were the police 11 

right there? 12 

A. Yes. 13 

Q. Okay.  And did the police then attempt to detain 14 

him? 15 

A. Yes. 16 

Q. Okay.  And while this was all happening, was he 17 

cooperating at all with the police? 18 

A. No. 19 

Q. Explain.  What was he doing? 20 

A. He was fighting with them, trying to get away.  He 21 

kept grabbing at his waistband, just not cooperating at 22 

all. 23 

Q. Okay.  And then he eventually was taken to the 24 

ground? 25 
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A. Yes. 1 

Q. Do you remember how many officers it took to take 2 

him down? 3 

A. It was two of my bouncers, and then I believe two 4 

officers. 5 

Q. Okay.  Now, he eventually was on the ground.  Now, 6 

did you have a conversation with the defendant? 7 

A. I did. 8 

Q. And what did you say? 9 

A. He -- I explained to him that he didn’t pay his tab 10 

and that’s why this was happening. 11 

Q. Okay.  And so that all unfolds.  Now, were you 12 

present when the officers tried to escort him over to the 13 

vehicle? 14 

A. Yes. 15 

Q. Now, were there more officers at this time? 16 

A. Yes. 17 

Q. Okay.  Do you know how many? 18 

A. Probably five or six, total. 19 

Q. Okay. 20 

A. There was four around him and there was one kind of 21 

holding back the crowd by the bar. 22 

Q. Okay.  And was he cooperating at all when they were 23 

trying to move him over to the vehicle? 24 

A. No. 25 
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Q. And, actually, let me rewind.  So where was the 1 

vehicle located? 2 

A. The middle of King Street. 3 

Q. Facing like north? 4 

A. Yes. 5 

Q. And, now, was there anybody in that immediate 6 

capacity other than the police and the defendant? 7 

A. No. 8 

Q. Okay.  Now, he was -- tell me what happened when he 9 

was assisted over to the vehicle. 10 

A. He was refusing to stand.  He was not cooperating.  11 

Fighting. 12 

Q. And did you see when they were -- when they 13 

initially tried to place him in and then they put him 14 

towards the back of the vehicle? 15 

A. Yes. 16 

Q. Okay.  And did you see it when they tried to search 17 

him? 18 

A. Yes. 19 

Q. And did you see anything hit the ground? 20 

A. There was a gun that fell ---  21 

 MR. WEHRMAN:  --- objection.  Your Honor, I’m 22 

objecting on the basis of the issue we’ve discussed 23 

previously regarding my Motion to Suppress. 24 

 THE COURT:  Okay.  Your objection is noted for the 25 
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record.  She can testify as to her own observations.  1 

Thank you very much. 2 

 MR. WEHRMAN:  Thank you, Your Honor. 3 

 THE COURT:  Overruled. 4 

 Continue.  You might want to ask the question one 5 

more time. 6 

Q. [Mr. Heggelke]  Okay.  So did you see the -- 7 

anything fall from this person when he was being 8 

searched? 9 

A. Yes.  A gun fell out of his pants. 10 

Q. Okay.  And did he make any sudden movements? 11 

A. So he was still continuing trying to fight, like not 12 

standing up, kicking his feet, and he was kind of trying 13 

-- I felt like he was kind of trying to like kick it 14 

under the car. 15 

Q. Okay.  And once again, he was the only person other 16 

than the police in this area? 17 

A. Yes. 18 

Q. Okay.  Now, but there was a crowd forming in the 19 

area; correct? 20 

A. Yes. 21 

Q. Okay.  So did they place him in the patrol car soon 22 

after? 23 

A. Yes. 24 

Q. Okay.  And then what did you do following -- once he 25 
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was detained and placed in the back of the patrol car, 1 

what did you do? 2 

A. I printed out his tab and brought it back out to the 3 

officer. 4 

Q. Okay.  And let’s just talk about your POS system at 5 

the Silver Dollar.  How does it work? 6 

A. So it depends on if you’re paying with cash or card. 7 

Q. Okay. 8 

A. If you pay with cash I take your order, I ring it 9 

into the computer, you hand me your cash and you [sic] 10 

immediately is closed out.  11 

 If you’re paying with a card, again, I take your 12 

order, I swipe your card, and it starts a tab under your 13 

name. 14 

Q. And how do you keep track of tab closes in a 15 

customer? 16 

A. If it’s -- only if it’s used by a credit card, and 17 

it would be your last name. 18 

Q. Otherwise, you just give them the tab; right? 19 

A. Yes. 20 

Q. Okay.  And did you do that in this case with this 21 

defendant? 22 

A. My boss is the one who took the order.  So he 23 

ordered two shots of Fire Ball and a Bud Light -- or a 24 

Bud Light --- 25 
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 MR. WEHRMAN:  --- objection.  Your Honor, this is a 1 

hearsay argument. 2 

 THE COURT:  Okay.  You have to maybe lay a little 3 

bit better foundation for her basis of her knowledge of 4 

this, so I’ll sustain the objection for now. 5 

 MR. HEGGELKE:  Okay. 6 

Q. [Mr. Heggelke] Did you observe --  7 

A. Yes. 8 

Q. -- your manager take the order? 9 

A. Yes. 10 

Q. And, now, while you’re -- are you the actual 11 

bartender on duty? 12 

A. I was one of them, yes. 13 

Q. Okay.  Now, does he bartend or does he just assist 14 

you? 15 

A. Who? 16 

Q. The -- Steve, the --  17 

A. The owner? 18 

Q. -- the owner; the gentleman that took the order this 19 

time. 20 

A. He bartends but ---  21 

Q. --- okay --- 22 

A. --- only when we need his help. 23 

Q. Okay.  Now, do you all, like, pool tips and like 24 

work together? 25 
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A. Yes.  Absolutely. 1 

Q. So if he were to take an order, would you maybe cash 2 

it out? 3 

A. Yes. 4 

Q. Okay.   5 

A. Yes. 6 

Q. Now, going back to this.  So in this case, you did 7 

observe Steve serve the drinks.  8 

A. Yes. 9 

Q. To the defendant? 10 

A. Yes. 11 

Q. And then he was refusing to pay? 12 

A. Yes. 13 

Q. Okay.  And so just to make it abundantly clear.  How 14 

did you know for sure what the defendant’s order was? 15 

A. I saw him get the two shots of Fire Ball and a 16 

Budweiser.  And I also -- Steve told me that’s what he 17 

had served him --- 18 

 MR. WEHRMAN:   --- objection. 19 

 THE COURT:  Sustained. 20 

 MR. HEGGELKE:  Court’s indulgence. 21 

 THE COURT:  Uh-huh. 22 

 MR. HEGGELKE:  Your Honor, may I approach? 23 

 THE COURT:  Sure. 24 

Q. [Mr. Heggelke]  I’m handing you what’s marked as 25 
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State’s Exhibit 3.  And I believe --  1 

 MR. HEGGELKE:  We would move to seek it into 2 

evidence.  And without objection, I believe. 3 

 MR. WEHRMAN:  That's correct, Your Honor. 4 

 THE COURT:  All right.  State’s 3 admitted without 5 

objection. 6 

 [Whereupon, State’s Exhibit Number 3 is admitted 7 

into evidence by the Court] 8 

 THE COURT:  Go ahead. 9 

Q. [Mr. Heggelke]  Okay.  And, Leanne, what is that? 10 

 [Whereupon, the witness is shown exhibit]  11 

A. The tab. 12 

Q. Okay.  How do you know that? 13 

A. Because it’s what he was served that night.  The 14 

Budweiser is what I rang in. 15 

Q. Does it have the date on there? 16 

A. Yes.   17 

Q. Time? 18 

A. August 19th, 2018.  12:24 a.m. 19 

Q. Okay.  I’ll take that from you. 20 

 [Whereupon, the witness proffers documents to Mr. 21 

Heggelke] 22 

Q. [Mr. Heggelke] And what did he drink that night? 23 

A. A Budweiser and two shots of Fire Ball. 24 

Q. Okay.  Now, just to rewind back -- well, actually, 25 
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so you do this after he was arrested? 1 

A. Yes. 2 

Q. Okay.  And he was already gone? 3 

A. Yes. 4 

Q. Now, just to rewind.  While that whole situation was 5 

going on, where he was resisting an arrest and whatnot, 6 

did the police -- the police punch him?  The defendant. 7 

A. No. 8 

Q. Did they kick the defendant? 9 

A. No. 10 

Q. Did they grab at his waistband before the gun hit 11 

the ground? 12 

A. No. 13 

Q. Did -- in any way, in your opinion, did they use 14 

excessive force? 15 

A. No. 16 

Q. And just to be abundantly clear, he was reaching for 17 

his waistband before the gun hit the ground? 18 

A. Yes. 19 

Q. Okay. 20 

 [Whereupon, Mr. Heggelke and Mr. Osborne confer] 21 

 MR. HEGGELKE:  Please answer any questions Mr. 22 

Wehrman has. 23 

  24 

 25 
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CROSS-EXAMINATION 1 

BY MR. WEHRMAN: 2 

Q. Good morning, Ms. Benware.  3 

A.   Good morning. 4 

Q.   This is the first time we’ve spoken; correct? 5 

A. Yes. 6 

Q. You’ve spoken with police? 7 

A. Yes. 8 

Q. And you’ve spoken with the attorneys for the State? 9 

A. Yes. 10 

Q. And my office has reached out to you? 11 

A. Uh-huh. 12 

 THE COURT REPORTER:  Is that a yes? 13 

A.   Yes; I’m sorry. 14 

 THE COURT:  Try to say ---  15 

 THE WITNESS:  --- I’m sorry --- 16 

 THE COURT:  --- yes or no.   17 

A. Yes. 18 

 THE WITNESS:  Sorry. 19 

 THE COURT:  That’s okay. 20 

Q. [Mr. Wehrman]  And you declined to speak with us, 21 

didn’t you? 22 

A. Yes. 23 

Q. I believe you said, no, thank you, and hung up? 24 

A. Yep.  Yes. 25 
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Q. Now, the Silver Dollar has a surveillance system; 1 

correct? 2 

A. Yes. 3 

Q. The surveillance system was on that night? 4 

A. Yes. 5 

Q. So did anyone ever try and obtain the surveillance 6 

from that evening? 7 

A. No. 8 

Q. When you stated that you -- the bar tab that you’re 9 

-- that we’re looking at here, that was printed out after 10 

all of this happened? 11 

A. Yes. 12 

 MR. WEHRMAN:  Court’s indulgence. 13 

 [Whereupon, Mr. Wehrman and Ms. Ehrlich confer]  14 

 MR. WEHRMAN:  Thank you, Your Honor. 15 

Q. [Mr. Wehrman]  Ms. Benware, just to be clear, you 16 

didn’t take the order? 17 

A. No. 18 

 MR. WEHRMAN:  No further questions, Your Honor. 19 

 THE COURT:  Okay.  Thank you very much.  Any 20 

redirect? 21 

 MR. HEGGELKE:  Just briefly. 22 

 23 

 24 

 25 
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REDIRECT EXAMINATION 1 

BY MR. HEGGELKE:  2 

Q. Now, Leanne, you said you did not check to see if 3 

there was video surveillance? 4 

A. No. 5 

Q. Okay.  But you wouldn’t know if another employee was 6 

asked by my office --- 7 

 MR. WEHRMAN:  --- objection.  Leading. 8 

 THE COURT:  Sustained.  Rephrase. 9 

Q. [Mr. Heggelke] Do you know if another employee was 10 

asked? 11 

A. No. 12 

Q. Do you know how long the video stays on the 13 

surveillance? 14 

A. Two weeks, I believe. 15 

Q. Two weeks.   16 

 MR. HEGGELKE:  Thank you.  Nothing further. 17 

 THE COURT:  Any recross? 18 

 MR. WEHRMAN:  No, Your Honor. 19 

 THE COURT:  Okay.  Thank you.  You may step down 20 

from the witness stand. 21 

 Do you wish for this witness to be released or do 22 

you...  23 

 MR. HEGGELKE:  I do, Your Honor. 24 

 THE COURT:  All right.  Any objection to this 25 

37



State v Frankie Lee Davis, III 

Leanne Benware-Redirect Examination by Mr. Heggelke   

March 7, 2019 

99 

 

witness being released from subpoena? 1 

 MR. WEHRMAN:  No, Your Honor. 2 

 THE COURT:  All right.  You’re free to leave.  Thank 3 

you, ma’am. 4 

 [Whereupon, the witness is excused and exits the 5 

witness stand] 6 

 THE COURT:  All right.  You can call your next 7 

witness. 8 

  9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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MR. HEGGELKE:  The State calls Garland Jackson. 1 

[Whereupon, Mr. Jackson comes forward] 2 

 CLERK OF COURT:  Place your left hand on the Bible.  3 

Raise your right hand. 4 

 [Whereupon, Mr. Jackson is duly sworn by the Clerk 5 

of Court] 6 

 CLERK OF COURT:  Please, sir, if you would please 7 

have a seat for us.  And for the record, will you please 8 

state your name and spell your last name. 9 

 THE WITNESS:  My name is Garland Joseph Jackson.  My 10 

last name is J-A-C-K-S-O-N. 11 

- - - - - 12 

GARLAND J. JACKSON, 13 

Having Been First Duly Sworn, 14 

was Examined and Testified as Follows: 15 

DIRECT EXAMINATION 16 

BY MR. HEGGELKE:   17 

Q. Garland, where are you employed? 18 

A. Silver Dollar. 19 

Q. How long have you been working there? 20 

A. A little over four years. 21 

Q. Okay.  And what’s your position there? 22 

A. I’m a bouncer for the security. 23 

Q. And were you working the night of August the 18th 24 

into the morning of August the 19th? 25 
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A. That is correct. 1 

Q. And what were you tasked to do? 2 

A. I was doing security inside the door. 3 

Q. Were there any other officers or security working 4 

that night? 5 

A. There were two other bouncers, outside of myself. 6 

Q. Okay.  And do you recognize this man, the defendant? 7 

A. Yes. 8 

Q. And did you see him the night of the 18th into the 9 

morning of the 19th? 10 

A. That is correct. 11 

Q. Okay.  And what was he doing when you observed him? 12 

A. He was drinking at the bar. 13 

Q. Okay.  And were you present when he was given his 14 

tab? 15 

A. When he was given his tab?  I was walking up during 16 

-- around the process when they were trying to get the 17 

tab processed, so I didn’t -- I wasn’t there when they 18 

gave him his tab, but I was there when it wasn’t 19 

processing through when it -- when it was declined. 20 

Q. Okay.  So was he refusing to pay? 21 

A. That is correct. 22 

Q. Okay.  So what do you do then? 23 

A. We started to remove him from the building because 24 

he was not cooperating with paying his tab. 25 
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Q. Okay.  Well, was he initially, you know, cooperating 1 

and just walking out? 2 

A. No. 3 

Q. No? 4 

A. No. 5 

Q. Okay. 6 

A. It required -- it required some force. 7 

Q. Okay.  Now, but at any point did you have to use 8 

more force while walking him through the bar? 9 

A. While walking him through the bar?  As we were 10 

getting closer to the door, it became more of a ---  11 

Q. --- okay --- 12 

A. --- more of a struggle. 13 

Q. Okay.  And did you know who was on the other side of 14 

that door? 15 

A. As we were walking out, police were standing 16 

outside. 17 

Q. Okay. 18 

A. The officers were standing outside.  And we’re 19 

bringing him outside.  And as soon as we got outside, it 20 

seemed like the struggle intensified.  He got even more  21 

-- I restrained him at that point. 22 

Q. Okay.  Now, and just to be clear for the jury, are 23 

there windows in that bar?  Can you -- could you -- could 24 

you personally see the outside? 25 
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A. The entire front face of the bar was -- is windows, 1 

so the -- the front door -- there’s a double front door 2 

in the front that has two open-glass panes in the front. 3 

   And then there’s a huge picture window.  Picture -- 4 

well, not just a window.  It’s almost an entire wall.  5 

The entire wall of the front of the bar is entire glass, 6 

so you can see clearly outside of the -- outside of the 7 

bar. 8 

Q. Okay.  And you said -- so did you walk outside with  9 

like any issue, or was it physical? 10 

A. It was physical, yes.  The other bouncer was -- 11 

literally almost had him by his -- you know, from the 12 

rear, holding him underneath his shoulders, removing him 13 

from the -- from the building. 14 

Q. Now, what happened once you got him outside? 15 

A. Once we got him outside, the police were outside and 16 

then the struggle intensified.  And at that point, you 17 

know, because I didn’t want this to escalate any further, 18 

I grabbed him and I held him and restrained him from 19 

moving at that point until the officers took him.  And 20 

once the officers took him, I let him go. 21 

Q. All right.  Was the bar busy? 22 

A. I’m sorry? 23 

Q. Was the bar busy?  There was a lot of people? 24 

A. Yes, it was. 25 
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Q. Now, once you brought him outside, did you wait for 1 

the police?  Or did you -- did you keep a hold of him or 2 

did you let the police take over? 3 

A. Well, I kept a hold of him until the police -- until 4 

the police took him from me.  You know, so -- as we’re 5 

coming out of the door, he’s -- the officers are 6 

literally walking across the front of the bar, so I’m 7 

seeing them as they’re out there and the -- and as I’m 8 

holding him, they went ahead and took him after -- at 9 

that point. 10 

Q. Right.  And how many officers were present? 11 

A. I’d say about between three and four. 12 

Q. Okay.  And so did -- once the police started to 13 

detain him, did he cooperate? 14 

A. No.  No. 15 

Q. Okay. 16 

A. It became an even more -- it became a prolonged 17 

struggle --  18 

Q. Okay. 19 

A. -- once they -- once they took him and they got him 20 

closer to the middle of King Street, where the police car 21 

was, it was a -- it was a continued and sustained 22 

struggle the entire time.  A fight ---  23 

Q. --- do you remember how many officers -- I’m sorry.  24 

Do you remember how many officers it took to get him over 25 
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to that vehicle? 1 

A. It took all of them, all of them -- all of them   2 

that were there.  It was a -- it was a -- it was a 3 

sustained fight. 4 

Q. Okay.  And did you see -- was it over by the -- 5 

where was that located? 6 

A. So if you’re standing in front of the bar, the 7 

patrol vehicle was facing northbound on King Street in 8 

front of the bar. 9 

Q. Okay.  So was there anybody in that immediate 10 

capacity other than the defendant and police officers? 11 

A. In the middle of the street all that was there was 12 

the defendant and the officers. 13 

Q. Okay.   14 

A. And then outside of that, once you -- about twelve, 15 

fifteen feet away, once you get to the sidewalk, that’s 16 

where the crowd and the rest of us were standing. 17 

Q. Right.  And you were present when they tried to 18 

bring him over to the vehicle --  19 

A. That is correct --- 20 

Q. --- police vehicle?   Now, while this was all going 21 

on, what exactly was he doing?  Was he cooperating with 22 

any orders, was he ---  23 

A. --- no.  No. 24 

Q. No? 25 
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A. No, not a single order. 1 

Q. Would he stand for the police? 2 

A. It was -- it was -- it -- eventually he went to the 3 

ground because, again, it was just a complete struggle 4 

like. 5 

Q. Right. 6 

A. He was flailed out, stretched out, trying to just 7 

not be taken under the control that they were trying to 8 

do. 9 

Q. Okay.  And were you present when they frisked him 10 

for weapons? 11 

A. When they frisked him for weapons?  I was ---  12 

Q. --- right --- 13 

A. -- standing outside, but I wasn’t --  14 

Q. You didn’t observe it? 15 

A. I wasn’t -- no, I wasn’t. 16 

Q. Okay.  Now, did you see a gun on the ground? 17 

A. Yes.  Yes. 18 

Q. Okay. 19 

A. During the struggle, there was a gun that was 20 

sitting in the -- towards the rear of the vehicle.  It 21 

was there, but it seemed like they were -- they were -- 22 

the officers were so busy trying to restrain him that 23 

they -- that they didn’t notice it at first. 24 

Q. Right.  And this is in the middle of King Street? 25 
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A. The middle of King Street, yeah. 1 

Q. On like a busy Saturday night? 2 

A. A busy Saturday night.  It was...  3 

Q. And then he was placed in the patrol car shortly 4 

afterwards? 5 

A. Correct. 6 

 MR. WEHRMAN:  Objection.   7 

 THE COURT:  Leading? 8 

 MR. WEHRMAN:  Leading. 9 

 THE COURT:  Yeah.  Sustained. 10 

Q. [Mr. Wehrman]  Okay.  Was he placed in the patrol 11 

car after that?  12 

A. He was.  He was placed in the patrol car after they 13 

were able to restrain him, yes. 14 

Q. And what do you do following his arrest? 15 

A. Following his arrest, I went back in and completed 16 

the rest of my shift. 17 

Q. Okay. 18 

A. Inside the bar. 19 

 MR. HEGGELKE:  Court’s indulgence. 20 

 THE COURT:  Uh-huh. 21 

 [Whereupon, Mr. Heggelke and Mr. Osborne confer] 22 

 MR. HEGGELKE:  Please answer anything Mr. Wehrman 23 

has. 24 

 THE WITNESS:  Excuse me? 25 
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 MR. HEGGELKE:  Please answer anything that the 1 

defense counsel has. 2 

 THE WITNESS:  All right. 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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CROSS-EXAMINATION 1 

BY MR. WEHRMAN:  2 

Q. Mr. Jackson, so I want to clarify something.  3 

Immediately after the incident, you spoke with the 4 

officers? 5 

A. That is correct. 6 

Q. And you spoke with Officer Fusco; correct? 7 

A. That is correct, yes. 8 

Q. Okay.  So at that point, everything you had seen 9 

would have been fresh in your mind? 10 

A. Absolutely. 11 

Q. Okay.  So you then later spoke with Officer Fusco a 12 

few moments later after he left the scene and then 13 

returned? 14 

A. I’m not familiar with -- I’m trying to --  15 

Q. I’m sorry.  I ---  16 

A. --- I remember speaking with him, yet I don’t -- I 17 

don’t specifically remember if I came back to him after 18 

he then -- are you saying after that?  When are -- what 19 

are you specifically ---  20 

Q. --- you spoke --- 21 

A. --- talking about? 22 

Q. You spoke with him on two occasions that night? 23 

A. Later on that night, yes. 24 

Q. Correct.  Okay.  And the first time you spoke with 25 
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him, y'all were just having a conversation in the street? 1 

A. I’m not -- so when you’re saying -- when 2 

specifically are you talking about?  Are you talking 3 

about after the event or?  4 

Q. After the event. 5 

A. After the event, the first time I -- well, when I 6 

first saw him, we were in the middle of the issue like.  7 

It was going on at that moment.   8 

At that point afterwards, yes, I’ve spoken to him 9 

because I work with -- I’ve worked with him on previous 10 

occasions where he’s worked the street and I worked -- 11 

I’ve worked at the Silver Dollar for almost four years 12 

now. 13 

Q. Wait.  Let me clarify.  You spoke with him 14 

immediately after the event? 15 

A. Yes. 16 

Q. He left the scene? 17 

A. I can’t confirm that.  I’m not a hundred percent of 18 

his whereabouts during that time. 19 

Q. You subsequently spoke with him a second time that 20 

night? 21 

A. Okay.  Yes. 22 

Q. Right.  Okay.  So in y'alls first conversation, he 23 

stated to you, that guy had a gun? 24 

A. No, he didn’t state to me that he had a gun because 25 
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I had already recognized the fact that he had a -- that 1 

there was a gun on the ground.  But he didn’t tell me 2 

that -- he didn’t say, oh, the guy’s got a gun and that, 3 

while I’m trying -- I’m not understanding what you -- 4 

what do you mean by he’s got a gun. 5 

Q. So you don’t recall him telling you that that guy 6 

had a gun? 7 

A. It was an already established fact that there was a 8 

gun, because I witnessed it on the street. 9 

 MR. WEHRMAN:  Court’s indulgence, Your Honor. 10 

 [Whereupon, Mr. Wehrman and Ms. Ehrlich confer]  11 

Q. [Mr. Wehrman] So you’re testifying, then, that 12 

during your initial conversation he didn’t state that guy 13 

had a gun? 14 

A. To the best of my recollection.  You’re -- well, I 15 

think -- he -- you’re -- the way you’re presenting the 16 

question to me is as if he presented to me the 17 

information that the gun was -- that he had a gun, as if 18 

I didn’t know that.   19 

It wasn’t a conversation of, oh, hey; let me tell 20 

you that he had a gun.  It was a situation of, oh, it was 21 

-- I already -- it was already an established fact that 22 

there was a gun -- that there was a gun. 23 

Q. So he didn’t -- so you’re saying ---  24 

A. --- he didn’t present any new ---  25 
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Q. --- he didn’t tell you that ---  1 

A. --- information to me, no. 2 

Q. He didn’t have to say, while we were searching along 3 

the car, he kicked it under our car? 4 

A. No, he didn’t.  No. 5 

Q. Okay. 6 

A. It was already established at that point. 7 

Q. You don’t recall that? 8 

A. No, he did not tell me that.  It was already 9 

established that -- it was already established.  I’d 10 

already recognized that ---  11 

Q. --- would watching a video ---  12 

A. --- there was a gun --- 13 

Q. -- of your conversation help refresh your 14 

recollection? 15 

A. It’s been some time, but, yeah.  It’s been almost 16 

eight months but, yeah. 17 

Q. What?  18 

A. That’s fine.   19 

 MR. WEHRMAN:  Your Honor, may we approach? 20 

 THE COURT:  Sure. 21 

 [Whereupon, an off-the-record bench conference is 22 

held] 23 

Q. [Mr. Wehrman]  Mr. Jackson, I think we’ve having a 24 

little bit of a communication issue here so I’m going to 25 
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try and clean this up because I think I’ve been a little 1 

confusing.  Okay? 2 

 So clarify for me what your testimony is today.  3 

You’re testifying that immediately following the 4 

incident, you had a conversation with Officer Fusco? 5 

A. Yes. 6 

Q. Okay.  And you’re testifying that during that 7 

conversation, you didn’t tell him -- you told him about 8 

the gun? 9 

A. When it comes to the specifics of the conversation, 10 

I just know that -- I don’t remember the specific details 11 

of that conversation with Officer Fusco after that after 12 

that moment, but I do know that it was already 13 

established that it was -- there was a gun. 14 

Q. So you don’t recall telling him whether there was a 15 

gun or not? 16 

A. To the best of my recollection, no. 17 

Q. Would watching a conversation of that -- of that -- 18 

would watching a video of that conversation help you? 19 

A. That’s fine.  We can do that. 20 

 THE COURT:  All right.  You can do so outside the 21 

presence of the jury, I assume? 22 

 MR. WEHRMAN:  I’d like to do this outside the 23 

presence of the jury, Your Honor. 24 

 THE COURT:  That’s fine.  Ladies and gentlemen, I’m 25 
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going to give you a quick morning break at this time.  I 1 

ask that you be retired to your jury room.  And please 2 

don’t discuss the case at all amongst each other, and 3 

we’ll call you back in here momentarily.  Thank you very 4 

much. 5 

 [Whereupon, the jury exits at 10:48 a.m.] 6 

 THE COURT:  Can you cue it up for us someone?  Who’s 7 

got the technology for that? 8 

 [Off the record momentarily] 9 

 [Whereupon, the video plays] 10 

 [Whereupon, the video stops] 11 

 [Not taken down]  12 

 THE COURT:  Mr. Wehrman, was that the part you 13 

wanted to play for the witness? 14 

 MR. WEHRMAN:  Yeah, mainly the last thirty seconds 15 

or so. 16 

 THE COURT:  All right.  Go ahead.  Do you want to 17 

ask him if it refreshes his recollection to listen to 18 

that? 19 

Q. [Mr. Wehrman]  Does that refresh your recollection? 20 

A. Yes, it does. 21 

 THE COURT:  Okay.  Are you ready for the jury to 22 

come back in? 23 

 MR. WEHRMAN:  I am. 24 

A. At the beginning of that conversation ---  25 
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 THE COURT:  --- wait a minute.  Hold on.  We’ve got 1 

to bring the jury back in ---  2 

 THE WITNESS:  --- yes, ma'am --- 3 

 THE COURT:  --- before we go any further.   4 

 [Off the record momentarily] 5 

 [Whereupon, the jury enters at 10:55 a.m.] 6 

 THE BAILIFF:  Your Honor, the jury is complete. 7 

 THE COURT:  All right.  Thank you very much.  Mr. 8 

Wehrman, you may proceed? 9 

 MR. WEHRMAN:  Thank you, Your Honor. 10 

CONTINUED CROSS-EXAMINATION 11 

BY MR. WEHRMAN:   12 

Q. So, Mr. Jackson, do you remember your conversation 13 

with Officer Fusco immediately following the incident? 14 

A. Yes. 15 

Q. You didn’t tell him about a gun? 16 

A. No, he -- I didn’t physically tell him about a gun 17 

but at that -- at that situation when he started talking 18 

about the situation, I acknowledged the fact that, yes, 19 

there was a gun.   20 

It wasn’t -- he was -- he was giving me the story, 21 

the story of -- he was telling me what was going on, but 22 

it wasn’t a situation of him giving me something new that 23 

I didn’t -- that I hadn’t already known.  We were talking 24 

about the situation after it happened, after it had 25 
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occurred. 1 

Q. So he gave you the information about the situation? 2 

A. No, he didn’t give me -- he gave -- he gave me his 3 

specific recollection.  He gave me -- he told me the 4 

story from his point of view.   5 

But it wasn’t a situation of he’s giving me 6 

information that I hadn’t already received or that I 7 

didn’t already have. 8 

Q. But, again, you didn’t tell him that you had seen 9 

the gun at that point? 10 

A. That wasn’t a question that was asked of me. 11 

Q. And that was the first conversation.  And 12 

subsequently you had a second conversation with Officer 13 

Fusco that evening?  14 

A. Okay -- 15 

Q. And during that conversation --  16 

 THE COURT REPORTER:  I’m sorry.  What was your 17 

answer?  I didn’t hear you. 18 

 THE WITNESS:  I acknowledged what he said and said 19 

that’s okay. 20 

 THE COURT REPORTER:  Okay.  I just didn’t hear you. 21 

 THE COURT:  You’ve got to speak up.  All right.  Go 22 

ahead. 23 

Q. [Mr. Wehrman]  And during that conversation, you 24 

stated that you had seen the gun fall out during the 25 

55



State v Frankie Lee Davis, III 

Garland Jackson-Cross-Examination by Mr.  Wehrman 

March 7, 2019 

117 

 

struggle? 1 

A. I’m not familiar with that portion.  We can review  2 

-- we can review that portion of the video, so...  3 

Q. Would reviewing a record -- a recording of your 4 

conversation help you? 5 

A. Why -- didn’t we -- didn’t we just do that? 6 

Q. We reviewed the first conversation you had with 7 

Officer Fusco. 8 

A. Okay. 9 

Q. Would reviewing the second conversation you had with 10 

Officer Fusco --- 11 

A. --- that’s perfectly fine.  I want to -- I want to 12 

make sure that it’s -- that what I’m saying is correct.  13 

So, yes, we can go ahead and do that.  So I just don’t 14 

understand why we didn’t do that five minutes ago. 15 

Q.   Well, we haven’t been talking about that one yet.16 

 MR. WEHRMAN:   Your Honor, I...  17 

 THE COURT:  Do you need another ---  18 

 MR. WEHRMAN:  --- apologize to everyone but ---  19 

 THE COURT:  --- jury to leave again? 20 

 MR. WEHRMAN:  I do need to ask that we review this 21 

outside the presence of the jury. 22 

 THE COURT:  All right.  Ladies and gentlemen, it’s 23 

like musical chairs.  One more time.  Thank you very 24 

much.  You’re going to get your exercise on jury duty. 25 
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 [Whereupon, the jury exits at 10:58 a.m.] 1 

 THE COURT:  Yeah.  I would have -- I would have 2 

asked that we went ahead and did it then, but I didn’t 3 

realize that they were both recorded.  But let’s go ahead 4 

and cue up the second portion.   5 

 [Off the record momentarily] 6 

 [Whereupon, the video plays] 7 

 [Whereupon, the video stops] 8 

 [Not taken down]  9 

 MR. WEHRMAN:  That’s the end of this conversation. 10 

 THE COURT:  Okay.  All right.  And are you ready for 11 

the jury to come back in? 12 

 MR. WEHRMAN:  I am, Your Honor. 13 

 THE COURT:  Okay.  We’ll get them back in here.  14 

Thank you. 15 

 [Whereupon, the jury enters at 11:03 a.m.] 16 

 THE BAILIFF:  Your Honor, the jury is complete. 17 

 THE COURT:  Alright.  Thank you very much.  You may 18 

proceed once again, Mr. Wehrman. 19 

 MR. WEHRMAN:  Thank you, Your Honor.  And thank you 20 

to the jury.  Thank you, Mr. Jackson. 21 

CONTINUED CROSS-EXAMINATION 22 

BY MR. WEHRMAN:  23 

Q. So, Mr. Jackson, after reviewing the second 24 

conversation you had with Officer Fusco that night, do 25 
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you recall it? 1 

A. Yes. 2 

Q. Okay.  And do you recall in the second conversation 3 

saying you saw the gun hit the ground? 4 

A. That was what I -- that was what I said at that 5 

time.  That’s correct. 6 

Q. Okay.  And you said that you saw the struggle and 7 

you saw that the gun wound up at the rear of the car? 8 

A. I saw the struggle and I -- speaking in the time 9 

that I was speaking, it was -- it was -- I saw the 10 

struggle.   11 

When it comes to the gun, I don’t -- unfortunately 12 

my recollection of that specifically wasn’t that I saw it 13 

fall out.  That’s what I -- that’s what I said to the 14 

officer on video.   15 

Today, month’s later, I can’t a hundred percent say 16 

that, oh, yes, I saw the gun fall out.  All I can speak 17 

of is, yes, that’s what was said on tape when I was 18 

speaking to the officer at that time in the moment when 19 

it happened.   20 

But today, months later, now that it’s been so much 21 

time, I can’t a hundred percent say that, yes, I saw the 22 

gun fall out.  I can’t -- I’m not going to tell you that, 23 

yes, I saw the gun fall out, because my -- to the best of 24 

my recollection, you know, that’s what it is. 25 
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Q. And I appreciate that.  But let’s just refresh or 1 

review what we’ve -- what we’ve discussed.  So you had 2 

two conversations with Officer Fusco that evening? 3 

A. Yes. 4 

Q. One immediately after the incident? 5 

A. Uh-huh. 6 

Q. It was fresh in your mind? 7 

A. Yes. 8 

Q. And during that conversation, you didn’t state that 9 

you had seen the gun? 10 

A. It wasn’t directly asked of me.  He was talking 11 

about the situation and I said yes.  I had said okay, 12 

because he was speaking to me and I allowed him to 13 

continue speaking to me.   14 

It wasn’t a situation of him questioning me like -- 15 

in the first conversation, it wasn’t a question of him 16 

questioning with what I saw.  He was speaking to me about 17 

the situation.  In the second conversation, it was -- it 18 

was a -- it was a question about what I saw. 19 

Q. So in the first conversation, you heard from him ---  20 

A. --- no, in the first --- 21 

Q. --- what he had seen ---  22 

A. --- in the first ---  23 

Q. --- what he had seen ---  24 

A. --- in the first conversation, I strictly just 25 
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acknowledged the fact that he was speaking to me by 1 

saying okay. 2 

Q. Okay. 3 

A. And then he continued to tell me what was -- what he 4 

-- what he was seeing.  In the second conversation, that 5 

was the only time that I spoke -- when I actually -- that 6 

I spoke what I saw there. 7 

Q. And so it was in the second conversation that you 8 

then stated you saw the gun hit the ground? 9 

A. That's correct. 10 

Q. That you saw the struggle and you saw the gun? 11 

A. I saw the struggle, yes.  I saw the gun, I saw the 12 

struggle.  Now, the only -- the only point of contention 13 

here is whether or not I saw it -- saw it fall.  Okay?  14 

And that’s to the best of my -- that’s -- to my 15 

recollection, that’s -- that’s where the issue is. 16 

Q. And today you can’t recall whether you saw it hit 17 

the ground or not? 18 

A. I can’t recall whether or not I saw it hit the 19 

ground or not. 20 

 MR. WEHRMAN:  Court’s indulgence, Your Honor. 21 

 [Whereupon, Mr. Wehrman and Ms. Ehrlich confer]  22 

 MR. WEHRMAN:  No further questions, Your Honor. 23 

 THE COURT:  Okay.  24 

 MR. WEHRMAN:  Thank you, Mr. Jackson. 25 
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 THE COURT:  Any redirect? 1 

 MR. HEGGELKE:  Just briefly. 2 

 THE COURT:  Okay. 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 
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 18 
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 24 

 25 
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REDIRECT EXAMINATION 1 

BY MR. HEGGELKE:  2 

Q. Now, in reference to the proximity, how far from 3 

where the gun was was the struggle? 4 

A. From the gun to the struggle? 5 

Q. Right. 6 

A. It was less than two feet.  It was -- it was 7 

literally right -- it was right there. 8 

Q. Okay.  And he was the only person around.  9 

A. That's correct --- 10 

Q. --- other than the police officers? 11 

A. Other than the police officers, yes, he was the only 12 

person that was around. 13 

 MR. HEGGELKE:  Okay.  Nothing further. 14 

 THE COURT:  Anything else? 15 

 MR. WEHRMAN:  No, Your Honor. 16 

 THE COURT:  All right.  Sir, you may step down.  Any 17 

objection to this witness being released? 18 

 MR. WEHRMAN:  No, Your Honor. 19 

 THE COURT:  Okay.  From the State? 20 

 [Whereupon, there is no response] 21 

 THE COURT:  All right.  You are released, sir.  22 

Thank you very much. 23 

 THE WITNESS:  Thank you. 24 

 [Whereupon, the witness is excused and exits the 25 
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witness stand] 1 

 THE COURT:  All right.  Mr. Heggelke, you can call 2 

your next witness.  3 

  4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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MR. OSBORNE:  The State calls Officer Fusco. 1 

 THE COURT:  Okay. 2 

 CLERK OF COURT:  Place your left hand on the Bible.  3 

Raise your right hand. 4 

 [Whereupon, Mr. Fusco is duly sworn by the Clerk of 5 

Court] 6 

 CLERK OF COURT:  Okay.  Sir, if you would please 7 

have a seat for us. 8 

 [Whereupon, the witness takes the witness stand] 9 

 CLERK OF COURT:  And for the record, will you please 10 

state your name spelling your last name? 11 

 THE WITNESS:  Nicholas Fusco.  F, as in Frank,-U-S, 12 

as in Sam-C-O. 13 

- - - - - 14 

NICHOLAS FUSCO, 15 

Having Been First Duly Sworn, 16 

was Examined and Testified as Follows: 17 

DIRECT EXAMINATION 18 

BY MR. OSBORNE:  19 

Q.   Good morning Officer Fusco. 20 

A.   Good morning, sir. 21 

Q. Where do you work? 22 

A. Work for the City of Charleston Police Department. 23 

Q. And how long have you worked there? 24 

A. Going on about five years. 25 
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Q. Okay.  Do you have any prior law enforcement 1 

experience? 2 

A. I do.  I was a police officer in Norfolk for just 3 

over three years. 4 

Q. Norfolk, Virginia? 5 

A. Norfolk, Virginia.  Yes, sir. 6 

Q. Okay.  And then you moved your family here and 7 

started working here? 8 

A. Yes, sir. 9 

Q. What have been some of your various assignments 10 

while at CPD? 11 

A. While at CPD, I worked in the second -- well, they 12 

call it Team Two, which is downtown, South Calhoun 13 

Street.  And then I was transferred to what’s called Team 14 

Nine, which is the entertainment district.   15 

So we work at -- we work the bars, we work tourist 16 

areas.  At night, we mainly work the bars assisting the 17 

bars with problems that they have. 18 

Q. Okay.  And what are your normal work hours working 19 

in the entertainment district? 20 

A. My normal work hours are 5:00 p.m. to 3:00 a.m. so 21 

we can cover the afternoon shift and then we can cover 22 

the bar closings and cover those times. 23 

Q. Do y'all work the upper King area? 24 

A. Yes.  We work from about Cannon or Spring Street 25 
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down to the market on King Street.  And we also work the 1 

market, as well. 2 

Q. Okay.  And is this mostly in a patrol car or mostly 3 

a foot beat? 4 

A. At the beginning of the shift, prior to about ten 5 

o’clock, we either ride our bikes or -- which I tend to 6 

do, or we can ride our -- in our patrol car.   7 

After about 10:30, eleven o’clock, we wind up going 8 

on foot on King Street so we can maintain the crowds more 9 

efficiently. 10 

Q. Okay.  Fair to say working those hours and those 11 

beats that you deal with a lot of intoxicated 12 

individuals? 13 

A. Yes, that’s fair to say. 14 

Q. That’s primarily, I believe, your purpose of being 15 

there; crowd control, things of that nature? 16 

A. For the most part.  Yes, sir. 17 

Q. All right.  So let’s go back to August the 19th of 18 

last year around midnight.  Were you working at that 19 

time? 20 

A. I was. 21 

Q. And were you working the entertainment district, 22 

again? 23 

A. I was. 24 

Q. All right.  Now, and did you have the occasion to 25 
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respond to the Silver Dollar at 478 King Street? 1 

A. I did. 2 

Q. And, well, is that in the city and county of 3 

Charleston? 4 

A. It is. 5 

Q. And what brought you to that location? 6 

A. I was flagged down by one of the security people in 7 

reference to a party who failed to pay their tab. 8 

Q. Okay.  Is that a typical type of call that you would 9 

respond to in the entertainment district? 10 

A. It is. 11 

Q. All right.  On that night, were you wearing body-12 

worn camera footage? 13 

A. I was. 14 

Q. A body-worn camera, I guess. 15 

A. Yes.  A body-worn camera.  Yes, sir. 16 

Q. Okay.  Now, let’s explain to the jury how does that 17 

work.  Where on your uniform is the body-worn camera? 18 

A. Okay.  So my body-worn camera usually sits right 19 

here [indicates] on my chest.  That particular night, and 20 

most nights, I have my bike uniform on, which is a Polo 21 

shirt.   22 

Right at the bottom of the three buttons that you 23 

would normally see on a Polo shirt, they have a -- they 24 

have a loop attached there and that’s where I hang my 25 
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body-worn camera.  So it sits right here [indicates] on 1 

my chest. 2 

Q. Okay.  And do you go through any integrity check 3 

procedures at the beginning of your shift?  4 

A. Yes, sir. 5 

Q. In reference to the body camera? 6 

A. We do.  At the beginning of the shift they have us 7 

turn it on.  We hit the record button, make sure that 8 

it’s -- that it’s recording.  We do -- we do an integrity 9 

check and then we turn it -- we turn it back off.   10 

And throughout that -- during our shift we have to 11 

keep it on but we have it in what’s called buffer mode, 12 

so it records like the previous thirty seconds of 13 

everything without audio before it actually starts 14 

recording.   15 

Sometimes the body cam gets turned off, like if the 16 

officer has to go to the bathroom or something like that, 17 

and then it gets turned back on afterwards. 18 

Q. Okay.  But you did the integrity check that night? 19 

A. I did. 20 

Q. And it was working fine; your camera? 21 

A. It was. 22 

Q. All right.  So you said -- you talked about the 23 

buffer mode and turning it on.  Now, do you actually 24 

control when you turn the camera on and when you turn it 25 
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off? 1 

A. I do. 2 

Q. Okay.  And there are departmental regulations 3 

regarding when that is to occur? 4 

A. Yes, sir.  Right. 5 

Q. And did you follow those regulations that night? 6 

A. I did. 7 

Q. All right.  Now, what happens at the end of your 8 

shift in reference to footage for an investigation? 9 

A. At the end of the shift, we hook our cameras up to 10 

the computer that has a program on there that downloads 11 

our videos, allows us to tag them for whatever they are, 12 

whether it’s a citizen encounter, an arrest, a traffic 13 

stop.   14 

And then we take those, with the notes.  We’ll put 15 

the case number, the victim’s name, the offender’s name, 16 

and any other additional notes that we would have put in 17 

there. 18 

Q. And so you flag or tag footage that’s relevant to an 19 

investigation? 20 

A. Yes, sir. 21 

Q. And did you do that in this case? 22 

A. I did. 23 

 MR. OSBORNE:  Your Honor, may I approach? 24 

 THE COURT:  Sure. 25 
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Q. [Mr. Osborne]  I’m showing you State’s 4.  Can you 1 

take a look at that and tell me if you recognize that? 2 

 [Whereupon, the witness is shown exhibit]  3 

A. I do. 4 

Q. And what is that? 5 

A. This is going to be my body cam footage from that 6 

night.  7 

Q. Okay. 8 

 MR. OSBORNE:  Your Honor, at this time, I think 9 

without objection we would seek ---  10 

 MR. WEHRMAN:  --- Your Honor --  11 

 MR. OSBORNE:  -- to admit State’s 4. 12 

 THE COURT:  We’ll see.  All right.  Yes, sir? 13 

 MR. WEHRMAN:  I’m sorry.  I actually do need to 14 

object to that.  And I’m renewing my objection from the 15 

Motion to Suppress, which was heard by Judge Dennis. 16 

 THE COURT:  Okay.  Motion -- your objection is noted 17 

for the record.  The standing ruling by Judge Dennis 18 

stands.  And any admissions other -- apart from that to 19 

the video, just to make sure is this the one ---  20 

 MR. OSBORNE:  --- yes --- 21 

 THE COURT:  --- the version that we discussed 22 

pretrial? 23 

 MR. OSBORNE:  Yes, ma'am. 24 

 THE COURT:  Okay.  All right.  For the record.  25 
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Thank you very much. 1 

 MR. WEHRMAN:  Thank you, Your Honor. 2 

 THE COURT:  Admitted, State’s 4, over the defense’s 3 

objection. 4 

 [Whereupon, State’s Exhibit Number 4 is admitted 5 

into evidence by the Court] 6 

 [Whereupon, State’s Exhibit Number 4, the video, is 7 

played for the jury, with questions from Mr. Osborne] 8 

Q. [Mr. Osborne]  Okay.  So, officer, where we’re 9 

picking up now, you said that you had been flagged down 10 

in reference to a party refusing to pay the tab? 11 

A. Yes, sir. 12 

Q. Has that already occurred? 13 

A. Yeah.  We’re walking over there with the security 14 

guy that came and picked us up. 15 

Q. Okay.  So you’re -- that’s the security guard in 16 

front of you there? 17 

A. Yes, sir. 18 

Q. Okay.   19 

 [Whereupon, the video is played for the jury, with 20 

questions from Mr. Osborne] 21 

Q.   And I’m going to stop it right there just for a 22 

second.   23 

 [Whereupon, the video is paused] 24 

Q. It was a little hard to see or hear.  What did you 25 
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just ask? 1 

A. When they came out, at first I thought it was just a 2 

random person that they were kicking out while we were 3 

going to deal with the other one.   4 

But I asked him, is this the guy who didn’t pay his 5 

tab?  At that point, I was given the affirmative.  He 6 

nodded and said, yes, that’s -- this is him. 7 

Q.   Okay.  Back up just a tab --  8 

 [Whereupon, the video plays] 9 

 [Whereupon, the video is paused] 10 

Q. [Mr. Osborne]  Why is he on the ground?  Why didn’t 11 

you just put him in handcuffs? 12 

A. We attempted to place him in handcuffs at that point 13 

but he was resisting, he was pulling away.  He was trying 14 

to actively get away, trying to slip out of my grasp, my 15 

partner’s grasp, at that point. 16 

Q. All right.  And with the information in hand, this 17 

was the person who was identified as not paying a tab, 18 

were you simply just trying to talk to him then? 19 

A. No, not at this point. 20 

Q. What were you trying to do? 21 

A. At this point we were trying to place him in 22 

custody, because at that point they told me that he had 23 

not paid his tab.  He was actively trying to flee, which 24 

would have furthered the fact that he wasn’t going to pay 25 
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his tab.  So at that point, we placed him into custody 1 

for that --  2 

Q. Just so -- just so -- I’m sorry.  Just so there’s no 3 

confusion.  We are in arrest mode now? 4 

A. Yes. 5 

Q. We’re trying to place him under arrest? 6 

A. We are in arrest mode now. 7 

 [Whereupon, the video plays] 8 

 [Whereupon, the video is paused] 9 

Q. All right.  So when you just came on the radio then, 10 

what were you asking for? 11 

A. I was asking for a car because he was being 12 

combative.  There wasn’t going to be a way that we could 13 

walk him back over to the car where we -- where we were 14 

parked.  We’re parked about a half a block away.   15 

So I was asking for another car to come over and 16 

park in front of the establishment so we can get him over 17 

to that car and get him in there and get him off the 18 

street because, at this point, it was becoming a hazard 19 

because there was a lot of intoxicated people out there 20 

that were crowding around us and forming a crowd around 21 

us. 22 

Q. Is crowd control an issue when you’re working down 23 

in the entertainment district? 24 

A. It is very much so.  A lot of times what will happen 25 
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is we’ll have two officers dealing with the person and if 1 

it’s turning into something like -- similar to this, 2 

where somebody is struggling, we have a crowd growing, a 3 

lot of times what will happen is if we have another 4 

officer they start backing people up.   5 

If not, we call for somebody.  They usually come 6 

over and that’s the first thing that they’re going to do, 7 

as long as we have control over the other -- the person 8 

that we’re dealing with. 9 

 [Whereupon, the video plays] 10 

 [Whereupon, the video is paused] 11 

Q.   All right.  Let me stop right there.  I heard 12 

someone say, we all heard someone say, get in the car.  13 

Who said that? 14 

A. That’ll be Officer Coble. 15 

Q. And then --  16 

 THE COURT REPORTER:  Officer? 17 

 THE WITNESS:  Coble.  C-O-B-L-E. 18 

Q. [Mr. Osborne]  And then you replied? 19 

A. Wait, wait, wait. 20 

Q. Why? 21 

A. Because even though we were trying to get him out of 22 

there in a hurry, because of the crowd issue, there’s 23 

always a safety issue when you’re putting somebody in the 24 

back of the car.  You always want to search them because 25 
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you never know if they have guns, drugs, knives, 1 

bazookas, anything like that, tucked in there.  And at 2 

that point I wanted to -- especially with how combative 3 

he was being, I wanted to make sure he didn’t have any of 4 

those weapons because I wanted my partner to be safe when 5 

he was transporting him. 6 

Q. So up until this point, when he was on the ground 7 

when y'all were rolling, struggling, trying to get him 8 

handcuffed and all that, no one had searched him? 9 

A. No.  We hadn’t had an opportunity to search him yet 10 

because we were trying to basically keep him contained 11 

until we got -- until we got other units there. 12 

 [Whereupon, the video plays] 13 

 [Whereupon, the video is paused] 14 

Q. All right.  What happened there? 15 

A. At that point, we were searching him.  While we were 16 

searching him, he kept folding his knees in and forcing 17 

us to have to grab him and pick him up by his pants so 18 

that we can keep him up on the -- on the car.   19 

When you hear my partner and I say, well, there’s 20 

nothing on this side, there’s nothing on this side, you 21 

hear Officer Coble say, you know, did you search his 22 

waistband.  That’s when we started to do that.  And if 23 

you back it up a couple of frames, what you’ll see is 24 

another officer on the far side, right over here 25 
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[indicates] in the bright-yellow, go underneath of the 1 

car and you’ll see him retrieve a gun out right from 2 

where the defendant’s feet are underneath the vehicle. 3 

 [Whereupon, the video plays] 4 

 [Whereupon, the video is paused] 5 

Q. Is it fair to say when a gun was introduced, it 6 

escalated a little bit? 7 

A. It did.  But the other issue is that he kept coming 8 

off of the car and coming at me, which is also a safety 9 

issue because just because his hands are behind his back 10 

doesn’t mean he can’t head-butt me, he can’t spit at me.   11 

I’ve had that happen to me several times when we 12 

were -- I’ve had individuals spit at me.  I even had one 13 

that spit blood in my face.  So I’m very cautious about 14 

that even, especially when they’re in handcuffs.  So I’m 15 

trying to prevent any of that kind of stuff from 16 

happening. 17 

Q. And does it mean just because he has one gun, he 18 

couldn’t have two? 19 

A. Exactly. 20 

 [Whereupon, the video plays] 21 

 [Whereupon, the video concludes] 22 

Q. Okay.  Where he’s saying stop, please stop, please, 23 

are y'all doing anything like twisting his wrist or 24 

administering pain to him in any way? 25 
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A. No.  We’re -- what we’re doing is we’re trying to 1 

place him in the car.  A lot of times when people are 2 

resisting, what we do is we’ll go and we’ll open up the 3 

other car door and we’ll grab them by their arms and just 4 

pull them through and then, say, they should wind up 5 

laying on their side or on their back, until we can get 6 

the doors closed, and then they normally sit up 7 

themselves out of that position -- 8 

 THE COURT REPORTER:  I’m sorry.  I didn’t hear the 9 

last part of your answer. 10 

A. They normally -- they’ll lay on their sides or their 11 

back and when we close the doors, then they sit up on 12 

their own. 13 

 MR. OSBORNE:  Okay.  Your Honor, may I approach? 14 

 THE COURT:  Sure. 15 

Q. [Mr. Osborne] I’m showing you State’s 2.  Can you 16 

take a look at that and tell me if you recognize that. 17 

 [Whereupon, the witness is shown exhibit]  18 

A. I do. 19 

Q. And what is that? 20 

A. That is the pistol that was recovered underneath the 21 

vehicle that we saw in the body cam video. 22 

Q. And how do you know? 23 

A. Because of the serial number.  I had that.  When my 24 

supervisor retrieved it, he showed me the weapon in 25 
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question and he took it, since he had possession of it, 1 

and he placed it into evidence immediately.  But I was 2 

able to take a good look at it and record the serial 3 

number off of it. 4 

Q. Okay.  So the serial numbers match? 5 

A. Yes. 6 

 MR. OSBORNE:  Your Honor, at this time we would seek 7 

to admit State’s 2 in evidence. 8 

 THE COURT:  Any objection? 9 

 MR. WEHRMAN:  Objection.  Again, renewing my motion 10 

from -- the Motion to Suppress, which was heard in front 11 

of Judge Dennis. 12 

 THE COURT:  Okay.  Your objection is made clear for 13 

the record and timely as well, and I’ll stand by Judge 14 

Dennis’ ruling as to that issue. So it is admitted over 15 

your renewed objection. 16 

 MR. WEHRMAN:  Thank you, Your Honor. 17 

 THE COURT:  Uh-huh.  State’s 2.  Go ahead. 18 

 [Whereupon, State’s Exhibit Number 2 is admitted 19 

into evidence by the Court]   20 

Q. [Mr. Osborne]  And what type of gun is it? 21 

A. It’s a Glock.  It’s a .9 millimeter subcompact.  Am 22 

I allowed to --- 23 

Q. --- yeah --- 24 

A. --- to look at it? 25 
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Q. And it’s secured. 1 

A. It’s going to be a -- it’s going to be a Model 43. 2 

 THE COURT REPORTER:  Model? 3 

A. 43.  Which is a subcompact .9 millimeter, is going 4 

to be the gun in question. 5 

Q. [Mr. Osborne]  Okay.  And was it -- it was equipped 6 

with a magazine? 7 

A. Has this [indicates] magazine.  This was in the 8 

magazine well at the time.  This round right here 9 

[indicates] was in the chamber.  And these rounds right 10 

here [indicates] were in the magazine. 11 

Q. What is the capacity of that magazine?  Can you 12 

tell? 13 

A. The capacity of this magazine is six. 14 

Q. So it’s a six-round capacity magazine.  If you 15 

wanted, you could put one in the chamber, making seven.  16 

How many ---  17 

A. --- yes --- 18 

Q. --- bullets were there in total? 19 

A. There were six bullets in total. 20 

Q. Okay.  Five in the -- so it was fully loaded? 21 

A. Yes.  There was -- there was five in the magazine 22 

and one in the chamber. 23 

Q. Okay. 24 

A. And that’s why this one is separated out from the 25 
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other ones, because this one was the one that was 1 

actually in the chamber. 2 

Q. Okay.  And just -- Glock is your service weapon; 3 

right? 4 

A. Yes.  It’s the same style service weapon that we 5 

carry. 6 

Q. Just for the jury’s edification if they’re not 7 

familiar with it, Glocks don’t have external safeties? 8 

A. They do not. 9 

Q. So they’re always ready to rock and roll if there’s 10 

one in the chamber? 11 

A. Yes.   All they have to do is press the trigger. 12 

Q. All right.  So, now, what were all of the charges 13 

that you charged the defendant with for his conduct --  14 

A. He was charged with defrauding public accommodation, 15 

disorderly conduct, resisting arrest, and the unlawful 16 

carrying. 17 

Q. Okay.  What was the first charge? 18 

A. Oh.  I’m sorry.  Defrauding of public accommodation? 19 

 THE COURT REPORTER:  Fighting? 20 

A. Defrauding a public accommodation for not paying the 21 

tab; disorderly conduct, for the stuff that happened 22 

outside, gathering the crowd, his intoxicated state; 23 

resisting arrest, for fighting us; and then the unlawful 24 

carry for the pistol that was in his pants. 25 
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Q. [Mr. Osborne] So defrauding the business that’s 1 

refusing to pay? 2 

A. Yes. 3 

Q. And disorderly was the conduct with the bouncers? 4 

A. It was with the bouncers and with us, as well. 5 

Q. Okay.  And those are municipal charges?  They’re not 6 

heard in this court? 7 

A. Correct. 8 

Q. Okay.  My last question.  All right.  So in 9 

determining your probable cause when you made the arrest, 10 

when you affected the arrest, what were the facts and 11 

circumstances that you knew at the time you affected the 12 

arrest? 13 

A. At the time that I affected the arrest, I was 14 

approached by one of the doormen that works for the 15 

Silver Dollar, told me that there was somebody inside 16 

that had not paid for the tab, they wanted us to come 17 

over there.  So we approached.   18 

The security brought out the individual, which was 19 

later identified as Frankie Lee Davis, and then 20 

specifically said this is the guy that did not pay.   21 

At that point, we went to place him in custody.  And 22 

also due to the fact that he was trying to flee from us 23 

and up the road so we knew that he wasn’t going to pay 24 

anyway.  So at that point, we went to place him into 25 
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custody and that’s when he resisted us. 1 

 MR. OSBORNE:  No further questions. 2 

 MR. WEHRMAN:  Thank you, Your Honor.   3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 
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 18 

 19 

 20 

 21 

 22 

 23 

 24 
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CROSS-EXAMINATION 1 

BY MR. WEHRMAN:   2 

Q. Officer Fusco. 3 

A.   Good morning. 4 

Q.   So this all starts when you’re flagged down by that 5 

bouncer? 6 

A. Yes, sir. 7 

Q. They told you, I believe, that there was someone 8 

inside the bar who had not paid? 9 

A. Correct. 10 

Q. Okay.  And he’s inside the bar at that point? 11 

A. Yes, he’s inside that bar. 12 

Q. They didn’t say anything more specific than that? 13 

A. No, they did not. 14 

Q. They didn’t say what this was all about? 15 

A. They just said we have a guy inside that is refusing 16 

to pay his tab. 17 

Q. So they didn’t indicate any information on why he 18 

would be refusing? 19 

A. No. 20 

Q. They didn’t indicate that he tried to sneak out of 21 

the bar? 22 

A. No, they didn’t indicate that to me at the time. 23 

Q. They didn’t say what they had done to try and get 24 

him to pay? 25 
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A. No, they had not. 1 

Q. Okay.  So bouncers go inside and bring Mr. Davis 2 

out, as you said? 3 

A. Uh-huh. 4 

 THE COURT REPORTER:  Is that a yes? 5 

A. Yes. 6 

Q. [Mr. Wehrman]  Basically, they tell you this is the 7 

guy? 8 

A. Yes.  Correct. 9 

Q. And at that point, y'all grab Mr. Davis; attempt to 10 

place him in handcuffs? 11 

A. Yes, sir. 12 

Q. And I believe you said at that point you were in 13 

arrest mode? 14 

A. Yes, sir. 15 

Q. Okay.  All right.  Now, y'all wind up having to take 16 

Mr. Davis to the ground to make this arrest, then? 17 

A. Correct. 18 

Q. Okay.  Y'all have to wrestle with him? 19 

A. Yes, sir. 20 

Q. Y'all are grappling one way or another? 21 

A. Yes, sir. 22 

Q. And there’s multiple people in there doing all of 23 

this? 24 

A. It’s me and one other officer, yes, sir, at this 25 
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point. 1 

Q. There was also a bouncer involved, I believe? 2 

A. Yes. 3 

Q. Okay.  And eventually other officers had to get 4 

involved? 5 

A. Yes, sir. 6 

Q. Okay.  So by my count, at least four other -- well, 7 

at least four people, including yourself, are having to 8 

grapple with Mr. Davis at this point? 9 

A. Right outside the bar.  Yes, sir. 10 

Q. Okay.  Y'all eventually got him cuffed.  Y'all 11 

eventually called for that transport? 12 

A. Yes, sir. 13 

Q. Okay.  And at that point, you didn’t have any 14 

evidence that he was armed? 15 

A. No, sir. 16 

Q. Okay.  No knowledge of a firearm.  Hadn’t seen a 17 

firearm? 18 

A. No, sir. 19 

Q. Hadn’t felt a firearm? 20 

A. No, sir, not at that point. 21 

Q. So eventually that car comes and, again, it takes 22 

several officers to carry him over to the car? 23 

A. Yes, sir. 24 

Q. Okay.  And y'all searched him at the car? 25 
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A. Yes, sir.  1 

Q. We sort of saw that on the video.  The search went 2 

on for over a minute? 3 

A. Yes, sir. 4 

Q. Okay.  And, again, there were multiple officers 5 

searching? 6 

A. Yes, sir. 7 

Q. You know that you, at one point, concluded there’s 8 

nothing on his left side? 9 

A. Yes, sir. 10 

Q. Okay.  Now, subsequent to that, another officer 11 

comes over and finds that gun under the car? 12 

A. Yes, sir. 13 

Q. That was not one of the officers that had been 14 

searching eventually? 15 

A. No, sir. 16 

Q. I believe that was Officer Hutzler? 17 

A. NPO Hutzler, yes, sir --  18 

Q. NPO Hutzler --- 19 

A. --- he’s a police officer. 20 

Q. And he had been doing crowd control? 21 

A. Yes, sir. 22 

Q. Okay.  So up to that point, y'all had been holding 23 

on to him for about three or four minutes.  24 

A. Roughly.  Yes, sir. 25 
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Q. Between the initial contact outside the door, 1 

transporting him over to the car, and then the search on 2 

the car? 3 

A. Yes, sir. 4 

Q. I believe you maintained some sort of physical 5 

contact with him throughout that entire...  6 

A. Yes, sir. 7 

Q. Throughout that entire time, I should say.  Okay.  8 

And you never had any indication that there was a gun on 9 

him throughout all of that? 10 

A. Well, if you do listen to what I say when they 11 

pulled the gun out from under the car, I said, well, that 12 

is why he was reaching for his waistband. 13 

Q. Okay. 14 

A. He did -- he did do that at one point, and I did -- 15 

I did notice that. 16 

Q. But you never felt a gun? 17 

A. I did not feel a gun. 18 

Q. Never saw a gun? 19 

A. No, sir. 20 

Q. Now, you did eventually complete the search of Mr. 21 

Davis? 22 

A. Yes, sir. 23 

Q. Y'all found a bottle of liquor in his pocket? 24 

A. Yes, sir. 25 
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Q. He was rather adamant about that on the video, I 1 

believe? 2 

A. Yes, sir. 3 

Q. So he told you about that, and he told you about 4 

that repeatedly? 5 

A. Yes, sir. 6 

Q. And it’s illegal to carry an open container of 7 

alcohol in Charleston? 8 

A. Correct. 9 

Q. So he told you about illegal items on him at the 10 

time? 11 

A. Yes, sir. 12 

Q. Okay.  Now, I know we took -- you took the gun into 13 

evidence.  Was the gun ever processed for fingerprints? 14 

A. Yes, sir. 15 

Q. Are you aware of the results of that processing? 16 

A. I am. 17 

Q. Were Mr. Davis’ fingerprints found on the gun? 18 

A. They were inconclusive. 19 

Q. So?  20 

A. There were no fingerprints found on the -- on the 21 

weapon at all. 22 

Q. So Mr. Davis’ fingerprints were not found? 23 

A. Correct. 24 

Q. Was the gun processed for DNA evidence? 25 
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A. I don’t recall if it was or not. 1 

Q. Okay.  And, again, when I say the gun, it wasn’t 2 

just the gun that was processed? 3 

A. Correct. 4 

Q. It was the magazine? 5 

A. Yes, sir. 6 

Q. It was the rounds in the magazine? 7 

A. Yes, sir. 8 

Q. It was the round in the chamber? 9 

A. Yes, sir. 10 

Q. Okay.  And y'all have the serial number of the gun? 11 

A. Yes. 12 

Q. Was any trace ever attempted to locate the 13 

registered owner of that gun? 14 

A. I believe we did, but I don’t recall what the result 15 

was on that. 16 

Q. So after the gun’s found, Mr. Davis eventually is 17 

put into the car? 18 

A. Yes, sir. 19 

Q. You remained on the scene? 20 

A. Yes, sir. 21 

Q. Okay.  And you kept your body camera on for that 22 

period, as well? 23 

A. Yes, sir. 24 

Q. And I believe you wound up speaking with some of the 25 
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folks who were standing around the sidewalk? 1 

A. Yes.  A couple of people told me they saw what 2 

happened. 3 

Q. Okay.  And you spoke with Mr. Jackson? 4 

A. Yes, sir. 5 

Q. And he’s a bouncer at the bar, and one of the 6 

bouncers who was involved in the incident? 7 

A. Correct. 8 

Q. And I believe you told those people, that guy had a 9 

gun on him? 10 

A. Uh-huh. 11 

 THE COURT REPORTER:  Is that a yes? 12 

A. Yes, yes ma'am. 13 

Q. [Mr. Wehrman]  In fact, you even clarified for Mr. 14 

Jackson: while we were searching him on the car, he 15 

kicked it under our car. 16 

A. Yes. 17 

Q. And during that conversation, Mr. Jackson didn’t 18 

tell you that he had seen the gun? 19 

A. No, he did not. 20 

Q. And, again, this was directly after the incident? 21 

A. Directly after the incident.  Yes, sir. 22 

Q. I believe you actually had to leave the scene to get 23 

your patrol car? 24 

A. Yeah.  Eventually I did, yes, sir. 25 
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Q. So some time later, you went and got the patrol car.  1 

Then you came back to the scene? 2 

A. After I left on foot, I did not go back to the 3 

scene. 4 

Q. You don’t recall returning to the scene and taking 5 

statements? 6 

A. I stayed on the scene to take the statements and 7 

then I got -- I returned back to my patrol car 8 

afterwards, I believe. 9 

Q. But there was some period between the initial -- 10 

there was some period of time between that initial 11 

conversation we just discussed and then taking the 12 

statements? 13 

A. A small window.  Yes, sir. 14 

Q. Alright.  And then when you took those statements, 15 

that’s when you learned -- that’s when Mr. Jackson told 16 

you that he had seen the gun drop to the ground? 17 

A. Honestly, I don’t remember if he -- if he told me 18 

that or not. 19 

Q. Okay. 20 

 MR. WEHRMAN:  Court’s indulgence. 21 

 THE COURT:  Uh-huh. 22 

 [Whereupon, Mr. Wehrman and Ms. Ehrlich confer]  23 

 MR. WEHRMAN:  Thank you, Your Honor. 24 

Q. [Mr. Wehrman]  All right.  Now, to get back, we 25 
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heard a little bit about your history as an officer.  To 1 

become an officer, you’re required to go to the Academy; 2 

right? 3 

A. Yes, sir. 4 

Q. And you receive training there on constitutional 5 

rights? 6 

A. Yes, sir. 7 

Q. Constitutional issues?  When you can arrest people? 8 

A. Yes, sir. 9 

Q. When you can’t? 10 

A. Yes, sir. 11 

Q. When you can search people? 12 

A. Yes, sir. 13 

Q. When you can’t? 14 

A. [No response] 15 

Q. That normally turns on probable cause? 16 

A. Reasonable articulable suspicion and probable cause.  17 

Yes, sir. 18 

Q. Okay. 19 

 THE COURT REPORTER:  Repeat that again. 20 

A. Reasonable articulable suspicion and probable cause. 21 

Q. [Mr. Wehrman]  And the agency you work for, 22 

Charleston Police Department, has policies and procedures 23 

for complying with those constitutional requirements? 24 

A. Yes, sir. 25 
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Q. And as an officer, you’re obviously expected to 1 

follow those procedures? 2 

A. Yes, sir. 3 

Q. And there’s a disciplinary process when someone 4 

doesn’t follow those procedures? 5 

A. Yes, sir. 6 

Q. There is that process that falls under 7 

investigation?  We have some unfounded complaints? 8 

A. Yes, sir. 9 

Q. But if a complaint is found to be founded, then 10 

there might be some consequences? 11 

A. Correct. 12 

Q. And you’ve been through one of these investigations? 13 

 MR. OSBORNE:  Objection, Your Honor.  Relevance.  14 

 THE COURT:  Sustained.  403. 15 

 MR. WEHRMAN:  One moment, Your Honor. 16 

 THE COURT:  Uh-huh. 17 

 [Whereupon, Mr. Wehrman and Ms. Ehrlich confer]  18 

 MR. WEHRMAN:  Your Honor, may we approach? 19 

 THE COURT:  Sure. 20 

 [Whereupon, and off-the-record bench conference is 21 

held] 22 

 MR. WEHRMAN:  I can -- I can proceed, Your Honor. 23 

 THE COURT:  Okay.  Yeah.  Go ahead. 24 

 MR. WEHRMAN:  Thank you. 25 
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Q. [Mr. Wehrman]  All right.  Officer Fusco, let’s just 1 

recap.  In this case when you went to arrest Mr. Davis, 2 

you knew that he wasn’t paying a bar tab? 3 

A. Correct. 4 

Q. He was inside the bar? 5 

A. Correct. 6 

Q. And that they had just brought him out to you? 7 

A. Yes, sir. 8 

 MR. WEHRMAN:  No further questions, Your Honor. 9 

 THE COURT:  Okay.  Thank you.  Any redirect? 10 

 MR. OSBORNE:  Just briefly, Your Honor. 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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REDIRECT EXAMINATION 1 

BY MR. OSBORNE: 2 

Q. Is it -- is it or is it not fair to say that the 3 

information that you had that led to your decision to 4 

make the arrest, with the exception of being flagged 5 

down, is all captured on the body-worn camera footage? 6 

A. Yes, sir. 7 

Q. Which we all saw here today? 8 

A. Yes, sir. 9 

Q. Now, Mr. Wehrman said that when you searched him, 10 

that you found a bottle of liquor on his -- in his 11 

possession.  Do you remember what kind it was? 12 

A. Not off the top of my head, sir. 13 

Q. Do you remember where on this person that it was 14 

located? 15 

A. I personally didn’t find it, so I couldn’t -- I 16 

couldn’t tell you where it came off of. 17 

Q. Okay.  And then Mr. Wehrman also asked that at a 18 

certain point you are heard saying on the camera there’s 19 

nothing on his left side? 20 

A. Correct. 21 

Q. Okay.  So you were able to get to the left side and 22 

there was nothing there? 23 

A. Yeah.  I was -- I was on his left side while we were 24 

searching.  Unfortunately, like I was saying before, he 25 
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kept buckling his knees and forcing us to hold him, so I 1 

had one officer on one side, one officer on the other 2 

side.  We’re physically holding him up with one arm while 3 

we’re searching each side of him.   4 

And pretty much the whole time when we were on the 5 

ground, I had -- I had control over the top half of him 6 

because that’s where his arms were while we were fighting 7 

with him.   8 

When I rolled him over to his side to prevent 9 

positional asphyxiation, I had pulled up his arms because 10 

he once again was flailing and trying to roll, so I had 11 

control over his arms.   12 

I did not go down to his feet at that point because 13 

it was just me and my partner and we were just trying to 14 

keep him pinned down at that point. 15 

Q. Okay.  So saving time so we don’t have to go through 16 

it again, but -- or watch it again, but -- so you make 17 

the comment -- and is this correct; you tell me -- you 18 

make the comment nothing on the left side.  Then the 19 

officer sees the gun on the ground? 20 

A. Correct. 21 

Q. So had you even got to his right side at all? 22 

A. My partner was checking his right side. 23 

Q. So that happens at the time with which the other 24 

officer recovers the gun from the ground?  Is that fair 25 
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to say? 1 

A. Yes, sir. 2 

Q. And I think the jury got a look at it.  This is what 3 

they call a subcompact? 4 

A. Yes. 5 

Q. Is that correct?  A small weapon? 6 

A. Yes, sir. 7 

Q. Easier to conceal, I take it? 8 

A. Correct. 9 

 MR. OSBORNE:  No further questions. 10 

 THE COURT:  Any recross? 11 

 MR. WEHRMAN:  [No response] 12 

 THE COURT:  Any recross?   13 

 MR. WEHRMAN:  Just briefly, Your Honor. 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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RECROSS EXAMINATION 1 

BY MR. WEHRMAN:   2 

Q. Just briefly Officer Fusco.   3 

A.   Yes, sir.  4 

Q.   You said you weren’t -- you were checking the left 5 

side? 6 

A. Correct. 7 

Q. And we could hear on the body cam another officer 8 

was checking the right side? 9 

A. Correct. 10 

Q.   Okay.   11 

MR. WEHRMAN:   Thank you, Your Honor. 12 

 THE WITNESS:  Yes, sir. 13 

 THE COURT:  Uh-huh.   All right.  Sir, you may step 14 

down from the stand.  Thank you very much. 15 

 THE WITNESS:  Thank you, ma’am.  Your Honor, am I 16 

excused or do you need me to -- 17 

 THE COURT:  Not quite yet.  Just a minute. 18 

 THE WITNESS:  Yes, ma'am. 19 

 [Whereupon, the witness exits the witness stand] 20 

 THE COURT:  All right.  Does the State want to call 21 

its next witness? 22 

 MR. HEGGELKE:  Your Honor, the State rests. 23 

 THE COURT:  All right.  Ladies and gentlemen, at 24 

this time there are a few matters of law I must take up 25 
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THE COURT:  All right.  Mr. Wehrman, I told you I 1 

would give you an opportunity to flesh out your argument 2 

a little bit more.  You objected to the when I sustained 3 

-- excuse me.  You started to go into Fusco’s personnel-4 

file history related to a prior incident involving a lack 5 

of probable cause on an arrest, at which point the State 6 

objected.   7 

I sustained the objection pursuant to Rule 403.  I 8 

found that it was more prejudicial than probative.  And 9 

for this incident, having reviewed the personnel files 10 

previously in camera, I determined that incident had no 11 

bearing whatsoever on this incident so I sustained the 12 

State’s objection.  Understanding, obviously, over your 13 

argument that it was relative and probative -- I mean, 14 

relevant and probative.   15 

 Is there anything else that you want to state for 16 

the record? 17 

 MR. WEHRMAN:  No, Your Honor.  I think I’ve stated 18 

the argument fairly concisely.  I mean, just to -- just 19 

to frame it, we have an argument here that there was an 20 

unlawful arrest.  The lawfulness of an arrest is going to 21 

-- and it’s almost entirely dependent on whether probable 22 

cause existed at the time of the arrest. 23 

 I do have the information -- I obviously -- we were 24 

denied access to the records earlier so I can’t proffer 25 

99



State v Frankie Lee Davis, III 

Proceedings 

March 7, 2019 

162 

 

that.  But I understand it’s a Court’s Exhibit.  I would 1 

maybe like to make another Court’s Exhibit, which is the 2 

information that was provided to me.  It was basically a 3 

summary of officer disciplinary history, and then some 4 

indication from -- I think this was just typed up by 5 

mistake, indicating what those incidents were about.  I 6 

would like to make those a Court’s Exhibit, if possible. 7 

 THE COURT:  Absolutely.  That’s no problem.  This 8 

will be Court’s 3, for the record.  And you can pass it 9 

up to the court reporter. 10 

 THE COURT REPORTER:  And that is one exhibit?  Do 11 

you want this as one exhibit? 12 

 MR. WEHRMAN:  Let’s do it as two exhibits because 13 

one of them is just something that was a summary given to 14 

me by the State, and the other is -- appears to be an 15 

official summary from the police department. 16 

 THE COURT:  Okay.  3 and 4, then.  Court’s 3 and 4. 17 

 MR. WEHRMAN:  Okay.  Thank you. 18 

 THE COURT:  No problem. 19 

 [Off the record momentarily] 20 

 [Whereupon, Court’s Exhibit Numbers 3 and 4 are 21 

marked by the court reporter] 22 

 THE COURT:  Alright.  They’ve been marked Court’s 3 23 

and 4.  My ruling stands, as I stated earlier.  403.  I 24 

found it much more prejudicial than probative as to the 25 
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facts of this case.  So anything else before we break for 1 

lunch? 2 

 MR. HEGGELKE:  No, Your Honor. 3 

 MR. WEHRMAN:  I --  4 

 THE COURT:  I know you have some motions you would 5 

probably like to make at this time. 6 

 MR. WEHRMAN:  I do. 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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MOTION FOR A DIRECTED VERDICT 1 

 MR. WEHRMAN:  I would move for a directed verdict, 2 

Your Honor.  I move for a directed verdict on both 3 

charges but certainly on the resting arrest charge.  And, 4 

again, this is the theme that you’ve heard from me this 5 

entire morning.  But, you know, the law recognizes -- and 6 

I think that law is pretty well summarized in the 7 

proposed jury instructions, that an officer needs 8 

probable cause to make an arrest.   9 

 And we have to measure that probable cause at the 10 

time of the arrest.  And we just heard from Officer Fusco 11 

that at the time that he went into arrest mode was when 12 

he was putting cuffs on Mr. Davis.  And that was pretty 13 

much when Mr. Davis was identified as the guy who wasn’t 14 

paying his bar tab. 15 

 Now, you know, I understand the State’s argument 16 

that defrauding a business is a crime.  I understand that 17 

that’s -- I would not dispute that.  My point, however -- 18 

my point in the probable cause argument is that’s all we 19 

know, that there is a dispute about a bar tab.  That’s 20 

not necessarily defraud.  Okay?  And I think the -- I 21 

think common experience can tell us that there are a lot 22 

of reasons that a person might be disputing a bar tab.  I 23 

think it’s -- you know, was he not served what he wanted, 24 

was it an honest mistake?  I don’t even think it would be 25 
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fraud for someone to order something, receive it, and 1 

then at that point realize that they don’t have any money 2 

to pay for it.  They would certainly owe the money, but 3 

that wouldn’t be fraud because that has to do with intent 4 

at the time of the transaction.  So there’s numerous, 5 

innumerable reasons that this could have occurred. 6 

 I would point out that he has not left the bar.  7 

They had no information that he had ever tried to leave 8 

the bar, so there’s no issue of absconding or sneaking 9 

out.  I mean, that would certainly indicate some sort of 10 

fraudulent intent, but we don’t have that here.  We have 11 

basically knowledge of a disputed bar tab. 12 

 And, you know, to the extent the officer indicated 13 

that, you know, he took into account that Mr. Davis was 14 

kind of rowdy when he came out I mean, I don’t know how 15 

probative that is on the issue of probable cause because 16 

I think you would expect that under all circumstances, 17 

you are all -- you would especially expect that if you 18 

were being pulled out for no reason and you haven’t tried 19 

to defraud anybody. 20 

 So, you know, all in all, I don’t think that there 21 

is evidence before the jury that -- even viewing it in 22 

the light most favorable to the State that supports -- 23 

that supports a finding of probable cause in this case 24 

and, thus, I don’t think there is evidence before the 25 
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jury that would support resisting arrest in this case.   1 

Now, on the gun, obviously, you know, they seem to be 2 

relying on the location.  I would say that, you know, 3 

viewing it in the light most favorable to the State, that 4 

still doesn’t explain how it wasn’t discovered well 5 

beforehand; how Ms. Benware appears to be the -- Ms. 6 

Benware is the one person that says that she saw it.   7 

Mr. Jackson also says he saw it now, but seems to be 8 

waffling on that.  There’s apparently a huge crowd.  We 9 

haven’t heard anything about that crowd.  So I would 10 

argue that there’s no evidence that could sustain a 11 

verdict on that charge, as well. 12 

 THE COURT:  All right.  Does the State want to 13 

respond? 14 

  15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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MR. HEGGELKE:  Your Honor, as far as the resisting 1 

arrest, I mean, he’s getting flagged down by the -- by a 2 

bouncer that works at the bar.  As he comes to the door, 3 

the defendant is being basically carried out because he’s 4 

refusing to cooperate with the bouncers.   5 

He then confirms this is the guy that did not pay 6 

his tab.  Now, I mean, as far as a totality of the 7 

circumstances, I don’t know what else a -- or a bouncer 8 

needs, as far as defrauding an innkeeper, other than 9 

watching it himself, if he has witnesses saying this is 10 

the guy that did that.  So as far as his argument that 11 

was it bad service, was it not what he ordered that would 12 

-- that would be a great argument for his municipal 13 

charges, not for this case. 14 

 And then going to the unlawful carry of pistol, we 15 

have Leanne, who testified that she saw it hit the 16 

ground, she saw him then try to kick it underneath the 17 

vehicle.  And then we also have Officer Fusco, who said 18 

that in the -- that immediate area -- well, three 19 

witnesses said in that immediate area that he was the 20 

only layperson.  And I’m pretty sure it wasn’t a police 21 

officer’s gun.   So I would just say that we have proven 22 

there is evidence that he absolutely had a gun on his 23 

person and we’ve met our burden on both unlawful carrying 24 

and resisting arrest.25 
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 THE COURT:  Alright.  I agree you’ve met your 1 

burden, at this point in time at least, to carry it over.  2 

I believe those are going to be questions for the jury.  3 

I think that there is at least some evidence in the 4 

record as to both of these charges.  Whether or not they 5 

meet the State’s ultimate burden is going to be a 6 

question of fact for the jury.  So I’ll carry it over. 7 

 Your directed verdict motions are respectfully 8 

denied at this time.    9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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[Whereupon, the jury enters at 1:23 p.m.] 1 

 THE BAILIFF:  The jury all present, Your Honor. 2 

 THE COURT:  Thank you very much.  I appreciate that. 3 

Welcome back from lunch, ladies and gentlemen.  All 4 

right.  When we retired, the State rested.  5 

 Mr. Wehrman, do you have any witnesses you’d like to 6 

call? 7 

 MR. WEHRMAN:  No, Your Honor. 8 

 THE COURT:  All right.  Thank you very much.  9 

 MR. WEHRMAN:  The defense rests. 10 

 THE COURT:  Thank you very much.   11 

 All right.  Ladies and gentlemen, once again, I hate 12 

to play musical chairs, we’re going to ask you to step 13 

back out into your jury room and then we’ll ask you to 14 

return momentarily.  That’s just how the process works.  15 

Thank you very much. 16 

 [Whereupon, the jury exits at 1:24 p.m.] 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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MOTION FOR DIRECTED VERDICT 1 

 THE COURT:  All right.  I’m happy to hear from you.  2 

Yes, sir. 3 

 MR. WEHRMAN:  Your Honor, at this time I would renew 4 

my directed verdict motion, as well as all prior motions 5 

and objections I made.  Again, the directed verdict 6 

motion we discussed previously, and I would renew it on 7 

those grounds and renew my objections throughout the 8 

trial. 9 

 THE COURT:  Okay.  Any response from the State? 10 

 MR. HEGGELKE:  No objection, Your Honor. 11 

 THE COURT:  To their Motion for a Directed Verdict? 12 

 MR. HEGGELKE:  Oh, for directed verdict?  I 13 

apologize. 14 

 THE COURT:  That’s okay.  He just renewed his motion 15 

for ---  16 

 MR. HEGGELKE:  --- yeah --- 17 

 THE COURT:  --- a directed verdict.  Do you want to 18 

respond?  Go ahead. 19 

 MR. HEGGELKE:  You know, throughout the testimony 20 

and evidence presented, I think there is absolutely 21 

probable cause to send the charges back for both 22 

resisting arrest and unlawful carrying of pistol. 23 

 THE COURT:  Okay.  All right.  Well, once again, 24 

viewing the facts in the light most favorable to the 25 
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nonmoving party, which is the State, I respectfully deny 1 

your motion to -- for a directed verdict at this time on 2 

both charges.  I find there is at least some evidence in 3 

the record which supports these charges going to the jury 4 

and the jury ultimately determining whether or not the 5 

State has proven these charges beyond a reasonable doubt. 6 

   Specifically as to the unlawful carrying of a pistol 7 

charge, with respect to your arguments, obviously the law 8 

doesn’t require the gun to be on the person of the 9 

defendant, and there was testimony from the witness stand 10 

regarding the close proximity of the firearm to the 11 

defendant.  Whether or not the jury attributes it to the 12 

defendant is ultimately going to be a question of fact 13 

for the jury to determine. 14 

 As to the resisting arrest charge, I’ve incorporated 15 

the charges, the specific jury request that you wanted me 16 

to incorporate with the charge into my overall charge.  I 17 

think that would suffice.  I do think there is evidence 18 

in the case that supports carrying that charge over to 19 

the jury, as well. 20 

 Your argument earlier about whether or not he had 21 

left the -- whether or not -- I guess you were talking 22 

about he hadn’t left the door yet and the officer didn’t 23 

know whether or not there was going to be sort of success 24 

on that underlying defrauding the restaurant charge.  I 25 
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don’t find that the officer is really required to go 1 

through the entire mental process to determine whether or 2 

not there’s a -- that charge would ultimately be 3 

successful, if you want to call it that.  I think that, 4 

you know, based on his testimony, whether or not -- and 5 

once again, you know, if he had the probable cause to 6 

make the arrest is going to be within the purview of the 7 

jury.   8 

So we’ll incorporate the charge you requested and go 9 

from there.  But, respectfully, your motion is denied.  10 

On top of those reasons, I wanted to set forth a little 11 

bit more specifically the facts upon which I was making 12 

that decision for the record. 13 

 MR. WEHRMAN:  Thank you.  Thank you, Your Honor. 14 

 THE COURT:  Yeah.  All right.  Anything else? 15 

 MR. HEGGELKE:  Nothing. 16 

 MR. WEHRMAN:  Nothing from the defense. 17 

 THE COURT:  All right.  Do y'all need a break or are 18 

you ready?  I know we just took a break. 19 

 MR. HEGGELKE:  I’m ready, Your Honor. 20 

 THE COURT:  You’re ready to go forward? 21 

 MR. WEHRMAN:  I’m ready, Your Honor. 22 

 THE COURT:  You’re all set?  Okay.   23 

 All right.  We can bring the jury back in, then.  24 

Thank you very much.25 
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CLOSING ARGUMENT 1 

BY MR. HEGGELKE:  2 

 All right.  So it wasn’t too long of a trial.  3 

Briefly, I’d like to start off just to go over the law 4 

with you again.  And once again, you know; if I say 5 

anything that’s anything different from what the judge 6 

says, listen to the judge, not me. 7 

 So he’s charged with resisting arrest.  And once 8 

again, there’s three elements: that the defendant 9 

knowingly and willfully resisted an arrest by a person 10 

that the defendant knows or should know was a law 11 

enforcement officer.   12 

Now, you saw his actions on the body-worn camera 13 

footage.  You heard testimony from Leanne, the bartender, 14 

Garland, the bouncer, and the arresting officer, Officer 15 

Fusco.  And you saw that they were wearing bright yellow 16 

uniforms.  And there were glass windows immediately at 17 

the door.  Now, you don’t have to believe my words, 18 

because this defendant says it in his own words. 19 

 [Whereupon, a video clip plays] 20 

 MR. HEGGELKE:  You’re going to go to jail; no, I’m 21 

not.  If that’s not resisting, then I’m not real sure 22 

what is. 23 

 Now to go back to unlawful carrying of a pistol.  24 

Like I said in my opening, I have to prove that there was 25 
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a gun.  The State doesn’t have to show that it falls 1 

under the exception.  There has been no evidence that 2 

he’s fallen within any exception that is applicable to 3 

the statute.  And I submit to you that I did prove that 4 

he had a gun.   5 

You heard Leanne, who was out there as soon as he 6 

was exited out of the bar, who testified that she saw him 7 

reaching for his waistband and she saw the gun fall.  8 

Then you have the officer who stated that they received a 9 

firearm off the ground that was on his person.  He 10 

recorded the serial number and placed it in his police 11 

report.  We also heard that there was no one in that 12 

immediate capacity other than police officers and this 13 

defendant. 14 

 Now, the evidence presented: you have three pieces 15 

of evidence.  You have the bar receipt, which you guys 16 

will later look at, and the drinks that he ordered.  You 17 

will have the body-worn camera footage.  That will have 18 

to remain in the courtroom for technology purposes but if 19 

you want to re-watch it, just let the bailiff know so 20 

that -- and you can re-watch it as many times as you 21 

want.  And then the firearm which, for obvious reasons, 22 

won’t be sent back.  But, you know, if there’s any 23 

questions about that, just tell the bailiff and we will 24 

address them. 25 
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 Now, as far as who you heard today:  Officer Fusco, 1 

he testified that the defendant was combative, not 2 

compliant.  You watched the body cam footage that 3 

depicted this.  He was forced out of the club by the 4 

bouncers and immediately became more combative once he 5 

saw the police.   6 

He then refused to even stand, to the point where 7 

more officers had to stop what they were doing to escort 8 

him over to a vehicle.  And while they were escorting him 9 

over to the vehicle, what happens?  A gun comes out.  It 10 

makes sense why he’s combative.  It makes sense why he 11 

doesn’t want to go in the back of the police car.   12 

He knew he was going to jail for the drinks once he 13 

showed up -- when he got outside and saw the police.  14 

That’s why he resisted, because he knew they were going 15 

to find that gun, whether it was going to be before he 16 

went to the car or when he got to the jail. 17 

 Now, lastly, you heard from -- or you heard from 18 

Garland Jackson.  He stated that when it first was 19 

unfolding, you know, he was kind of walking towards the 20 

door, he really wasn’t cooperating but wasn’t being 21 

aggressive until he got to the other side and saw the 22 

police, once again.  And he couldn’t even just escort him 23 

out.  You saw that he had to be physically removed.  24 

These are big guys.  Obviously, I’m not a big guy.  25 
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Garland’s a big guy.  So imagine a packed bar where you 1 

have people his size trying to remove someone, people are 2 

trying to dance and enjoy their night.  And he also 3 

stated, in various ways, that the defendant would not 4 

cooperate. 5 

 And then you heard from Leanne.  She was the manager 6 

on duty and acting bartender.  She said the defendant 7 

ordered drinks; he drank the drinks, was confronted with 8 

his bill, and refused to pay.  You have the bar tab in 9 

evidence that’ll list out that he had two shots of Fire 10 

Ball and a Budweiser.  She further testified that she saw 11 

him reach for his waistband continuously during the 12 

struggle until he got onto the car. 13 

 I’m now going back to the body-worn camera.  Now, 14 

it’s in evidence and you can watch it in the courtroom if 15 

you need to again.  And while it’s not the best quality 16 

and it doesn’t depict every single action, it still gives 17 

you what you need.  You see the struggle.  You hear him 18 

say, I’m not going to jail or, no, I’m not.   19 

And you’ve just got to keep in mind you have an 20 

officer who is trying to make an arrest, with several 21 

other officers.  And that’s -- this is where it’s 22 

strapped.  So while it doesn’t capture everything, it 23 

captures everything that you need to know. 24 

 And now I’m going to talk to you about reasonable 25 
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doubt.  Reasonable doubt is proof that leaves you firmly 1 

convinced of the defendant’s guilt.   2 

 Now, sometimes you’ll hear reasonable doubt is the 3 

kind of doubt that would cause you to hesitate to act.  4 

Don’t let that make you think that you can’t go over it.  5 

I’ve heard some defense attorneys say that if you haven’t 6 

made up your mind as soon as you get into the 7 

deliberation room that you hesitated.  That is not true.  8 

You should deliberate.  This is important.  This is 9 

someone’s right.  Talk about the case.  Deliberation is 10 

not hesitation.   11 

 And reasonable doubt is a high burden, as it should 12 

be, and it’s a burden that we welcome.  Now, if -- don’t 13 

believe that it’s an impossible burden.  The burden is 14 

proof beyond a reasonable doubt, not all doubt.  And if 15 

you knew for one hundred percent sure that he had a gun 16 

and he was resisting arrest, I would have called you to 17 

that stand. 18 

 I’m asking that you hold this defendant accountable 19 

for his actions and find him guilty on both charges.  20 

Thank you. 21 

 THE COURT:  Yes, sir? 22 

 MR. WEHRMAN:  Thank you, Your Honor. 23 

 24 

 25 
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CLOSING ARGUMENT 1 

BY MR. WEHRMAN:  2 

 When we first spoke this morning, we talked about 3 

the importance of not rushing to conclusions.  Now that 4 

we’ve seen everything that the State has chosen to show 5 

you, and we see everything they’ve presented, there is no 6 

way that Mr. Davis can be found guilty of these charges.   7 

 I’ll take it one by one, just as Mr. Heggelke did.  8 

He did a little summary of the law, but as we both told 9 

you, the law that you are to use in this case is going to 10 

be what the Judge tells you at the end of this process.  11 

She’s going to instruct you, I believe, that there is a 12 

right to resist an unlawful arrest and that if an arrest 13 

is not supported by probable cause, then that arrest is 14 

unlawful.   15 

 We’ve talked about what probable cause means, but I 16 

think you’re going to hear that probable cause is defined 17 

as a good-faith belief that a person is guilty of a crime 18 

when that belief rests on facts that would induce an 19 

ordinarily prudent and cautious person, under the 20 

circumstances, to believe the person is guilty of a 21 

crime.   22 

And in determining that, you can only look at the 23 

facts and circumstances that were known or should have 24 

been known to the officers at the time of the arrest.  So 25 
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that’s a lot of legal jargon, but what it basically means 1 

is that considering all the circumstances that they knew 2 

at the time of the arrest, an ordinarily cautious, 3 

ordinarily reasonable, person would not be convinced that 4 

Mr. Davis had committed some sort of crime.   5 

 Again, we’ve got to focus on the time of the arrest.  6 

As I said, this is not a country where we can arrest 7 

first and ask questions later.  Let’s see exactly what 8 

happened in this case.  You know, we heard from Officer 9 

Fusco what he knew at the time of the arrest.  He knew 10 

basically that Mr. Davis hadn’t paid his tab.  That was 11 

about it.  I asked him about the details.   12 

I asked him if he knew anything about details, you 13 

know, did he know how this came to occur, did he know had 14 

Mr. Davis tried to evade, had he tried to leave the 15 

premises beforehand.  I mean, it’s suspicious enough that 16 

he’s found inside the bar supposedly trying to get out of 17 

a bar tab.  But we didn’t hear anything about that. 18 

 Now, first of all, a reasonable person is going to 19 

understand that there’s multiple sides to every story.  20 

You haven’t even really heard the full side of the story 21 

today.  I mean, Ms. Benware wasn’t even the one who took 22 

the drink order.  So we really don’t fully know even 23 

today.  But certainly at the time the officers were 24 

investigating this, they didn’t know then.  They hadn’t 25 
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talked to Ms. Benware.  This tab that’s in evidence is 1 

clearly something she stated she printed out after all 2 

this occurred.  So they didn’t know any of that. 3 

 And, you know, there’s -- he’s charged with 4 

defrauding a business.  Now, there are many ways in which 5 

someone can be disputing a bar tab without committing 6 

fraud.  We have -- we have no real information.  And no 7 

information was certainly provided to the officers at the 8 

time as to whether the order was wrong, whether, you 9 

know, they refused him some sort of service, whether 10 

there was something on the tab that he didn’t order.  11 

Even an honest mistake wouldn’t be fraud.  An honest 12 

mistake like leaving your credit card at home wouldn’t be 13 

fraud.   14 

 There’s dozens of ways, which probably play out on a 15 

regular basis every weekend on King Street, in which a 16 

bar tab can come into dispute, which don’t amount to 17 

fraud.  Fraud is entirely dependent on the circumstances 18 

that led to that dispute.  It’s entirely dependent on 19 

what led up to it and what Mr. Davis’ intentions were at 20 

that time.   21 

We don’t have really evidence of that now, and the 22 

officers certainly didn’t have evidence of that then. 23 

And yet, as you heard Officer Fusco say, he was in arrest 24 

mode.  He said they indicated this is the guy with the 25 
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tab dispute, and the cuffs went on.  Now, again, that was 1 

not probable cause.  If that was not enough to convince a 2 

reasonable person that he was guilty of a crime, then 3 

that’s an unlawful and illegal arrest.   4 

And Mr. Davis’ resistance or not isn’t exercising 5 

any rights that you and I and Mr. Davis all have, that 6 

right to resist an unlawful arrest.  Now, even if you get 7 

past that issue, the issue of the unlawful arrest, you 8 

still have to be convinced that Mr. Davis was actually 9 

resisting, resisting beyond a reasonable doubt.   10 

 Now, you know, we all saw the video.  We heard Mr. 11 

Davis crying out.  We heard him saying that he can’t 12 

stand up.  We heard him saying that he’s trying to roll 13 

over.  We heard him saying that he’s not resisting.  We 14 

heard a lot about how many officers were involved, but 15 

we’ve only heard from one officer.  We haven’t seen the 16 

body cam of these other officers.  We haven’t been able 17 

to explore their perspective on the issue.  We haven’t 18 

heard from any of the other people in the crowd as to 19 

what is their perspective on the issue.   20 

The State could have presented some of that evidence 21 

but they chose not to.  So when you consider the thin 22 

slice of information we’ve been given, consider what we 23 

saw on that video, there’s reasonable doubt as to whether 24 

Mr. Davis was resisting at all. 25 
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 Now, turning on to the gun charge here.  You know, 1 

again, it’s a simple -- it’s a nice little story that 2 

they’ve laid out here and when you focus in and zoom in 3 

on their facts, that’s the way that they want you to be 4 

convinced that, you know, it was found two feet away from 5 

him, Ms. Benware says she saw it, case closed.   6 

But when you zoom out, when you take into account 7 

some of the other things that were said today, when you 8 

take into account some of the things that weren’t said 9 

today, there is reason to doubt that account.  There’s 10 

reason to doubt the simple story that the State has 11 

presented. 12 

 You know, one thing you can take a look at, and I 13 

would invite you, just as the State has is to watch the 14 

video.  You know, the theory here is obviously that it’s 15 

in the waistband.  I don’t know how it gets out the 16 

bottom of his pants if it’s in a pocket or something.  17 

There are some pretty great shots of his waistband on 18 

that video.   19 

When he’s coming out of the bar, you can see a 20 

pretty good shot of his waistband.  When they’ve got him 21 

on the ground, you can see a pretty good shot of his 22 

waistband.  But notice that his waistband is very low at 23 

that point, which, you know, his pants are practically 24 

falling off at that point, which might explain why he’s 25 
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reaching for the waistband or why there was testimony at 1 

least that he was reaching for his waistband.  So you’re 2 

free to explore that and I would encourage you to do so.   3 

 I would also suggest to you that if the gun was on 4 

him this entire time, it’s very difficult to understand 5 

how, with the amount of people in the bar, with the 6 

crowd, and especially with the officers, where you can 7 

see on that video are right up on him for a long period 8 

of time, they never had any hint of this gun being in his 9 

waistband.   10 

The only -- the only time it ever came up was when 11 

someone from outside the crowd indicated, supposedly that 12 

they had seen it drop.  Swoop -- and in swoops another 13 

officer, that wasn’t even involved in the situation, and 14 

pulls out this gun. 15 

 Now, you know, Officer Fusco even noted that in 16 

searching him said there’s nothing on his left side.  And 17 

I -- he kind of went back on that and said, well, we 18 

hadn’t fully completed it.  Well, he had completed it 19 

enough to conclude that there was nothing on his left 20 

side, I’ll tell you that.   21 

You can hear some discussion about his right side, 22 

as well.  Nevertheless, none of those officers are the 23 

ones that find the gun.  The real source of the gun idea 24 

in this case appears to be Ms. Benware, who says that she 25 

121



State v Frankie Lee Davis, III 

Closing Arguments-Remarks by Mr. Wehrman  

March 7, 2019 

193 

 

saw it drop and notified an officer.  Now, keep in mind 1 

there’s apparently a huge crowd out here, yet it’s Ms. 2 

Benware, the same person who was getting him kicked out 3 

in the first place, the same person who had started this 4 

whole process of him getting arrested in the first place, 5 

is the one who sees it drop and sees the gun and notified 6 

the officers.   7 

You know, interestingly enough, she apparently 8 

notified an officer.  We haven’t heard from that officer.  9 

Presumably, they have body cam video.  Presumably, it was 10 

available.  And yet we haven’t heard it.   11 

 Now, we did hear testimony from Mr. Jackson and he 12 

kind of said he saw the gun.  I think he -- we determined 13 

that there were about three conversations that we need to 14 

take into account:  his initial conversation with Officer 15 

Fusco, which between hearing from Office Fusco describe 16 

what he stated in that conversation and between hearing 17 

Mr. Jackson say what he said in that conversation, we 18 

know now that Officer Fusco stated that guy had a gun. 19 

   Officer Fusco stated that it fell out of his -- it 20 

fell out while we were searching him and kicked it under 21 

our car.  Now, it’s a time period later when we actually 22 

get the statement from Mr. Jackson.  Mr. Jackson says he 23 

knew it all along.  But then he tells the officer, oh, 24 

yeah, I saw him, I saw him when they were struggling with 25 
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it and I saw it drop and hit the ground.  Now, even that 1 

he can’t remember today but says, well, I saw it on the 2 

ground, I can’t say that I necessarily saw it drop.   3 

So Mr. Jackson, for as much as he tried, can’t 4 

really get the story straight.  So I’m not sure how we 5 

can -- how much we can even take from Mr. Jackson.  And, 6 

again, I would highlight that Mr. Jackson works for the 7 

Silver Dollar.  This is the establishment that is trying 8 

to get Mr. Davis taken away and arrested in the first 9 

place. 10 

 So those are the problems with the State’s evidence.  11 

But there’s also problems with the evidence that they 12 

didn’t highlight, the evidence that wasn’t presented to 13 

us.  I believe we heard that the Silver Dollar has 14 

surveillance cameras.  Those haven’t been presented.  15 

It’s not clear that they were even ever retrieved.   16 

 I’ve noted the number of the officers on the scene.  17 

We heard there are CPD, Charleston Police Department, 18 

policies about body cameras.  We haven’t seen any body 19 

cameras from the other officers on the scene.  And we 20 

know there’s about a half a dozen of them.  We haven’t 21 

heard from those officers.   22 

 We’ve heard about the crowd.  Again, we haven’t -- 23 

we haven’t been able to have any conversation with other 24 

folks from the crowd, maybe those who weren’t involved 25 
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with the Silver Dollar Club.  We heard a little bit about 1 

forensic evidence.  We found out the forensic evidence 2 

doesn’t tie Mr. Davis to this -- to this gun at all.  3 

Fingerprints were done and apparently they came back 4 

without any match to Mr. Davis.   5 

I don’t know that Officer Fusco was even terribly 6 

clear on whether they even tried to do a DNA check or if 7 

they tried to trace the gun using the serial number.  But 8 

I would suggest to you that if they did, they must not 9 

have liked the evidence because it’s not here before us 10 

today. 11 

 There’s also an odd issue with this liquor bottle.  12 

You know, it’s curious to me why Mr. Davis would tell 13 

them about the liquor bottle.  He tells them about the 14 

liquor bottle well in advance of anyone finding the gun.  15 

So, I mean, maybe he was telling them about the liquor 16 

bottle after he ditched the gun.  That doesn’t make any 17 

sense, because I believe he says that at first when we’re 18 

on the ground, and certainly when they’re beginning to 19 

search him.   20 

I would encourage you to look for that on the video, 21 

as well.  But he tells them about a liquor bottle in his 22 

pocket, so he’s basically giving them a reason to search 23 

him.  Now, I don’t -- I don’t know why someone who 24 

supposedly knows from the get-go once he sees through the 25 
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windows that these officers are going to find this gun is 1 

then so inclined to indicate, oh, yeah, there’s a liquor 2 

bottle on me.  But he says it. 3 

 So when we zoom back, when we look at all of the 4 

evidence the State has provided, when we look at -- when 5 

we consider the evidence that the State hasn’t provided 6 

you, and consider everything in context, one thing is 7 

clear, and that is that this case is not so simple at 8 

all.  It’s not as simple as we first thought.  9 

 When we consider everything, there is reasonable 10 

doubt in this case.  You know, reasonable doubt is a 11 

strong standard.  It’s a high standard.  And reasonable 12 

doubt means that even if you’re willing to overlook all 13 

the problems I discussed with the State’s case, all the 14 

problems with what they did and didn’t present, and you 15 

may be thoroughly convinced that probably it was -- it 16 

was Mr. Davis’ gun, although I don’t know how you can be.  17 

  But even if you think that, probably is not enough.  18 

You have to be firmly convinced.  You will hear that in 19 

the jury charge from the Court shortly.  You have to be 20 

firmly convinced to be convinced beyond a reasonable 21 

doubt.  Ladies and gentlemen, if you cannot be firmly 22 

convinced on either of the charges in this case and I ask 23 

that you return a verdict of not guilty on both charges.  24 

Thank you.25 
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JURY CHARGE 1 

 THE COURT:  All right.  Ladies and gentlemen, it now 2 

becomes my duty as trial Judge, under the Constitution of 3 

this state, to charge and instruct you on the law 4 

applicable to this case.  It’s your duty as jurors to 5 

accept and apply the law as the Court will now state it 6 

to you, and your exclusive duty to determine the effect  7 

-- the effect, the value, the weight, and the credibility 8 

of the evidence.   9 

Both the State and Mr. Davis have a right to expect 10 

that you will conscientiously consider and evaluate the 11 

evidence and apply the law of the case thereto, and to 12 

that end both parties will receive and obtain a fair and 13 

impartial trial in this case.   14 

 When I use the word defendant, I refer to Mr. Davis.  15 

The defendant here has been accused in what we call 16 

indictments.  Each indictment is a piece of paper on 17 

which accusations against defendants are placed.  They 18 

are not exhibits.  They are not evidence in the case. 19 

 The indictments in this case allege two separate 20 

offenses against the defendant.  The charges are, number 21 

one, resisting arrest, number two, unlawful carrying of a 22 

pistol.  Each indictment contains a separate and distinct 23 

offense.  You must decide each indictment separately on 24 

the evidence and the law applicable to it, uninfluenced 25 
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by your decision as to any other indictment.  The 1 

defendant may be convicted or acquitted on any or all of 2 

the offenses charged.  You will be asked to write a 3 

separate verdict of guilty or not guilty for each 4 

indictment. 5 

 Now, to these indictments the defendant has rendered 6 

a plea of not guilty, which then places upon the State 7 

the burden of proving beyond a reasonable doubt that the 8 

defendant is guilty.  In this state and in this country, 9 

a person who is accused with the commission of a criminal 10 

offense is never required to come in and prove himself or 11 

herself innocent.   12 

This principle of law is called the presumption of 13 

innocence.  Each of you is required under our law and by 14 

your oath to actively presume that the defendant is not 15 

guilty.  The presumption of innocence is maintained at 16 

all times throughout the trial of this case and is only 17 

removed when and if the State brings in enough evidence 18 

to persuade you beyond all reasonable doubt that the 19 

defendant is guilty.   20 

 So what is reasonable doubt?  A reasonable doubt is 21 

a doubt which makes an honest, sincere, conscientious 22 

juror hesitate to act.  Proof beyond a reasonable doubt 23 

is proof that leaves you firmly convinced of the 24 

defendant’s guilt.  There are very few things in this 25 
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world that we know with absolute certainty, and in 1 

criminal cases the law does not require proof that 2 

overcomes every possible doubt.  If based on your 3 

consideration of the evidence you are firmly convinced 4 

that the defendant is guilty of the crime charged, you 5 

must find him guilty.   6 

If, on the other hand, you think there is a real 7 

possibility that he is not guilty, you must give him the 8 

benefit of the doubt and find him not guilty.  Reasonable 9 

doubt may arise from evidence which is in the case or 10 

from the lack or absence of evidence in the case.  It’s 11 

up to you, ladies and gentlemen, to determine whether a 12 

reasonable doubt exists as to the guilt of this 13 

defendant.   14 

 I charge you that the defendant is entitled to every 15 

reasonable doubt arising in the whole case.  If upon any 16 

issue of fact essential to conviction and a verdict of 17 

guilty you have a reasonable doubt as to how that issue 18 

should be resolved, it would be your duty to resolve that 19 

reasonable doubt in favor of the defendant.   20 

 As the sole fact finders, you should have listened 21 

closely to the evidence presented.  Weighing the evidence 22 

is entirely a mental process.  You must weigh the 23 

evidence using your good judgment and your common sense. 24 

 Ladies and gentlemen, cases can be presented or 25 
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evidence can be presented in one of two ways:  direct 1 

evidence or indirect evidence, which is also known as 2 

circumstantial evidence.  Direct evidence is when someone 3 

comes in and testifies to the commission of a crime that 4 

they have perceived through their own senses.   5 

For example, if a witness saw someone commit a 6 

crime.  Indirect evidence or circumstantial is when 7 

someone testifies as to different events that occur and 8 

when you link all of them, they point to the commission 9 

of a crime.  One or both methods can be used to present a 10 

case.   11 

Crimes may be proven by circumstantial evidence.  12 

The law makes absolutely no distinction between the 13 

weight or value to be given to either direct or 14 

circumstantial evidence, nor is a greater degree of 15 

certainty required of circumstantial evidence than of 16 

direct evidence.   17 

 You should weigh all the evidence in the case.  To 18 

the extent the State relies on circumstantial evidence, 19 

the law says it has to meet a certain test.  First, the 20 

State has to prove each event or circumstance it relies 21 

on beyond a reasonable doubt.  Additionally, the facts 22 

must point conclusively to the guilt of the accused 23 

beyond a reasonable doubt and they must be wholly, 24 

perfectly consistent with each other in every particular 25 
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respect.  The mere fact that circumstances brought out in 1 

a case are strongly suspicious of guilt or the 2 

circumstances are such that a defendant’s guilt is 3 

probable is not enough.   4 

If these circumstances merely portray a defendant’s 5 

behavior as suspicious, the proof has failed.  That is 6 

not sufficient to sustain a conviction because the proof 7 

offered by the State has to be more than suspicion.  It 8 

has to be more than someone being probably guilty.  It 9 

has to be proof that satisfies you beyond a reasonable 10 

doubt.   11 

 The State has the burden of proving the defendant 12 

guilty beyond a reasonable doubt.  This burden rests with 13 

the State regardless of whether the State relies on 14 

direct evidence, circumstantial evidence, or some 15 

combination of the two. 16 

 The evidence you are to consider consists of the 17 

testimony of the witnesses and the exhibits that have 18 

been offered and received during the trial.  Any rulings 19 

or matters that may have been excluded from the record 20 

are not to be considered by you in any fashion.   21 

If it appears to you that I have commented, either 22 

during the trial or the giving of these instructions, you 23 

must disregard any comment entirely.  Also, the remarks 24 

of the attorneys are not evidence.  Their statements and 25 
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their arguments are intended to help you understand the 1 

evidence and apply the law.  You should disregard any 2 

remark, statement, or argument which is not supported by 3 

the evidence or the law as given to you by the Court. 4 

 So how do you decide the facts of the case?  You do 5 

it through your exercise of your good judgment and your 6 

common sense, your sense of logic and reasoning, and your 7 

experiences in everyday life.  Each day in your lives you 8 

judge credibility.  You make decisions with regard to 9 

whether people are believable, persuasive, convincing or 10 

not.   11 

You do the same thing as a juror.  In deciding 12 

believability, you might consider what was the manner and 13 

appearance of the witness who testified.  Was he or she 14 

straightforward or hesitant in answering?  Was the 15 

testimony of a witness consistent or inconsistent?  How 16 

did the witness come to know the facts that he or she 17 

testified to, or what was his or her ability to know 18 

these facts?  Is there some reason a witness would want 19 

to give testimony which would help or hurt one side or 20 

the other?   21 

In other words, was the witness biased or 22 

prejudiced?  In making this determination, you may 23 

consider whether a particular witness has a motive to 24 

testify favorably for one party versus the other.  Thus, 25 

131



State v Frankie Lee Davis, III 

Jury Charge 

March 7, 2019 

203 

 

you may consider whether a particular witness may gain 1 

some other reward, a payment, a personal advantage, or a 2 

vindication through testimony.   3 

 In determining the question of credibility or 4 

believability of a witness, you may believe one witness 5 

as against several or several witnesses as against one.  6 

You might believe a part of the testimony of a witness 7 

and reject another part of the testimony of that same 8 

witness.   9 

You might believe the testimony of a witness in its 10 

entirety or reject the testimony of a witness in its 11 

entirety.  You are to consider all the evidence in this 12 

case and determine -- and determine what you believe to 13 

be the facts in this dispute. 14 

 If you believe there has been evidence presented 15 

that witnesses have made prior statements which are not 16 

consistent with the witnesses’ present testimony, you may 17 

use this evidence to decide whether to believe the 18 

witness.  You may also use this evidence of the earlier 19 

contradictory statements to determine the truth of those 20 

statements.   21 

It is up to you to decide whether to believe the 22 

earlier statement or the testimony given at trial.  If a 23 

witness is shown to have knowingly testified untruthfully 24 

concerning any material matter, you may consider this in 25 
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determining whether or not you trust the witness’ 1 

testimony as to other matters.  You may reject all 2 

testimony of a witness or give all or part of the 3 

testimony the weight that you think it deserves.   4 

 I instruct you and emphasize that the fact that the 5 

defendant did not testify is not a factor to be 6 

considered by you in any way in your deliberations and in 7 

your consideration on the question of the guilt or 8 

innocence of the defendant.  It must not be considered by 9 

you in any manner whatsoever.  A defendant has a 10 

constitutional right to remain silent and the assertion 11 

of this right must not be considered by you in your 12 

deliberations.   13 

I repeat, you are to draw no conclusion whatsoever 14 

from the fact that the defendant in this case did not 15 

testify.  The fact that this defendant did not testify 16 

should not even be discussed in the jury room.  The 17 

burden of proof, as I have stated to you, is on the 18 

State.  The defendant is not required to prove his 19 

innocence.  The burden of proof remains on the State to 20 

prove guilt beyond a reasonable doubt. 21 

 Now, I have the additional duty to charge you on the 22 

law applicable to this case.  As the presiding Judge, I 23 

am the sole judge of the law on this case and it is your 24 

duty as jurors to accept and apply the law as I now state 25 
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it to you.  As I’ve already told you, you are given a 1 

wide latitude in regard to determining believability and 2 

determining the facts in the case.   3 

When it comes to the law, however, you have to 4 

accept the following legal principles as I now give them 5 

to you.  You obviously can’t change the law.  You must 6 

take the law as I give it to you.  You find the facts as 7 

you see them and then you apply the law to those facts, 8 

and that’s the way you reach your verdict. 9 

 The defendant is charged with resisting arrest.  The 10 

State must prove beyond a reasonable doubt that the 11 

defendant resisted a lawful arrest being made by a person 12 

the defendant knew, or reasonably should have known, was 13 

a law enforcement officer.   14 

Knowingly means with knowledge, or consciously done.  15 

Willfully means done intentionally and not done by 16 

accident.  Resist means to oppose, strive against, or 17 

obstruct.  Obstruct means to impede, hinder, or interfere 18 

with.  Even peaceful, nonviolent, indirect obstruction of 19 

an arrest or the service or execution of process is 20 

considered resisting arrest.   21 

If the means used are sufficient to prevent the 22 

officer from making an arrest, the defendant is guilty of 23 

resisting arrest.  A person has a right to resist an 24 

unlawful arrest.  An arrest is unlawful if it is not 25 
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supported by probable cause.  Probable cause is defined 1 

as a good faith belief that a person is guilty of a crime 2 

when this belief rests on facts that would induce an 3 

ordinarily prudent and cautious person under the same 4 

circumstances to believe the person is guilty of a crime.  5 

In determining probable cause, only those facts and 6 

circumstances that were or should have been known to the 7 

officer at the time of the arrest should be considered.   8 

 The defendant is also charged with unlawful carrying 9 

of a pistol.  The State must prove beyond a reasonable 10 

doubt that the defendant carried a pistol about his 11 

person, whether concealed or not.  A weapon is about the 12 

defendant’s person if it is readily accessible and 13 

convenient for immediate use.  The pistol need not be 14 

actually touching the defendant. 15 

 Ladies and gentlemen, you are not partisans or 16 

advocates for the State of South Carolina or this 17 

defendant.  You don’t serve as jurors to reward friends, 18 

punish enemies -- or punish enemies; excuse me.  You have 19 

been selected by both the State and this defendant as 20 

fair and impartial jurors.   21 

It is your duty, then, by your joint deliberations, 22 

to determine the facts in this case, giving to this 23 

defendant the benefit of every reasonable doubt.  Then, 24 

to the facts which you determine, you take and apply the 25 
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law which has been given to you by me and thus arrive at 1 

a verdict.  When you have accomplished this and written 2 

your verdict, you will have satisfied your oath you took 3 

as jurors and you will have discharged your duty to the 4 

State, to Mr. Davis, and to the Court. 5 

 There are several possible verdicts which you may 6 

find in this case.  And there’s no significance 7 

whatsoever in the order in which I state the possible 8 

verdicts.  It’s simply that one must be stated first.  9 

You’ll receive two verdict forms, one for each charge, as 10 

I stated earlier.   11 

The first verdict form states we, the jury, by 12 

unanimous consent, find the defendant, Frankie Lee Davis, 13 

III, on the charge of unlawful carrying of a pistol, 14 

either guilty or not guilty, and then the foreperson 15 

would sign and date the form.  You go to the next verdict 16 

form.  This states we, the jury, by unanimous consent, 17 

find the defendant, Frankie Lee Davis, III, on the charge 18 

of resisting arrest, once again, guilty or not guilty, 19 

and then once again the foreperson would sign and date 20 

the form. 21 

 Ladies and gentlemen, your verdict must be a 22 

unanimous one, meaning all twelve of you must agree.   23 

Madam Foreperson, when the jury agrees on the verdicts, 24 

you will indicate by checking the line next to the 25 
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verdicts and signing your name as foreperson, then knock 1 

on the jury room door and tell the bailiff that you have 2 

reached a verdict.  At that time, we will receive you 3 

back into the courtroom. 4 

 I ask now that you return to your jury room but do 5 

not begin deliberations yet until you are told to do so 6 

by the Clerk or bailiff.  There are some additional 7 

matters which must be discussed with these attorneys 8 

before you begin your deliberations. 9 

 Thank you very much. 10 

 [Whereupon, the jury exits at 2:02 p.m.] 11 

 THE COURT:  Make sure you pull the two alternates 12 

aside. 13 

 All right.  Any exceptions or objections from the 14 

charges read from the Court.  From the State? 15 

 MR. HEGGELKE:  No, Your Honor. 16 

 THE COURT:  Any from the defense? 17 

 MR. WEHRMAN:  No, Your Honor. 18 

 THE COURT:  Okay.  All right.  I’ll allow y'all now 19 

to review the evidence that’s going to go back to the 20 

jury and make sure you have both seen what will be sent 21 

back.   22 

 I will also give the bailiff the verdict forms at 23 

this time.  And if you can bring the alternates in here? 24 

Any objection to me releasing the alternates at this 25 
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VERDICT 1 

 [Whereupon, a verdict is reached at 4:25 p.m.]  2 

THE COURT:  Okay.  I understand that the jury has 3 

reached a verdict, so if you’ll bring the jury back in, 4 

that would be great. 5 

 [Whereupon, the jury enters at 4:31 p.m.] 6 

 THE BAILIFF:  All present, Your Honor. 7 

 THE COURT:  Thank you very much.  Madam Foreperson, 8 

have you reached a verdict? 9 

 THE FOREPERSON:  Yes, we have. 10 

 THE COURT:  Okay.  If you can hand those forms to 11 

the bailiff, he will then hand them to me and I will hand 12 

them to the Clerk for publication. 13 

 [Whereupon, the foreperson proffers documents to the 14 

bailiff] 15 

 [Whereupon, the bailiff proffers documents to the 16 

Court] 17 

 THE COURT:  Thank you. 18 

 [Whereupon, the Court reviews documents] 19 

 [Whereupon, the Court proffers documents to the 20 

Clerk of Court] 21 

 THE COURT:  If the defendant will please rise. 22 

 [Whereupon, the defendant complies] 23 

 CLERK OF COURT:  On indictment number 2018-GS-10-24 

06275, we, the jury, by unanimous consent, find the 25 
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defendant, Frankie Lee Davis, III, on the charge of 1 

resisting arrest, guilty.  Signed by the Foreperson on 2 

March the 7th, 2019.   3 

 On indictment number 2018-GS-10-06274, we, the jury, 4 

by unanimous consent, find the defendant, Frankie Lee 5 

Davis, III, on the charge of the unlawful carrying of a 6 

pistol, not guilty.  Signed by the Foreperson on March 7 

the 7th, 2019. 8 

 THE COURT:  Thank you very much.  Madam Foreperson, 9 

is that your verdict? 10 

 THE FOREPERSON:  Yes, it is, Your Honor. 11 

 THE COURT:  All right.  Any post-verdict motion from 12 

the State? 13 

 MR. HEGGELKE:  No, Your Honor. 14 

 THE COURT:  Any from the defense? 15 

 MR. WEHRMAN:  Your Honor, we’d like to poll the 16 

jury. 17 

 THE COURT:  As to the resisting arrest charge? 18 

 MR. WEHRMAN:  As to the resisting arrest charge. 19 

 THE COURT:  Okay.  All right.  Go ahead. 20 

 21 

 22 

 23 

 24 

 25 
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POLLING OF THE JURY 1 

 CLERK OF COURT:  Ladies and gentlemen, I’m going to 2 

ask you each two questions:  is this your verdict; and is 3 

this still your verdict.  Please answer each question 4 

appropriately.  Also, please stand when I call your juror 5 

number. 6 

 Juror Number 341, is this your verdict on the -- on 7 

the one guilty charge? 8 

 JUROR NUMBER 341:  Yes. 9 

 CLERK OF COURT:  Is it still your verdict? 10 

 JUROR NUMBER 341:  Yes. 11 

 CLERK OF COURT:  Thank you.  Juror Number 119, is 12 

this your verdict? 13 

 JUROR NUMBER 119:  Yes. 14 

 CLERK OF COURT:  Is this still your verdict? 15 

 JUROR NUMBER 119:  Yes. 16 

 CLERK OF COURT:  Thank you, sir.  Juror Number 289, 17 

is this your verdict? 18 

 JUROR NUMBER 289:  Yes. 19 

 CLERK OF COURT:  Is this still your verdict? 20 

 JUROR NUMBER 289:  Yes. 21 

 CLERK OF COURT:  Thank you.  Juror Number 50, is 22 

this your verdict? 23 

 JUROR NUMBER 50:  Yes. 24 

 CLERK OF COURT:  Is this still your verdict? 25 
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 JUROR NUMBER 50:  Yes. 1 

 CLERK OF COURT:  Thank you.  Juror Number 44, is 2 

this your verdict? 3 

 JUROR NUMBER 44:  Yes. 4 

 CLERK OF COURT:  Is this still your verdict? 5 

 JUROR NUMBER 44:  Yes. 6 

 CLERK OF COURT:  Thank you.  Juror Number 102, is 7 

this your verdict? 8 

 JUROR NUMBER 102:  Yes. 9 

 CLERK OF COURT:  Is this still your verdict? 10 

 JUROR NUMBER 102:  Yes. 11 

 CLERK OF COURT:  Thank you.  Juror number 146, is 12 

this your verdict? 13 

 JUROR NUMBER 146:  Yes, ma'am. 14 

 CLERK OF COURT:  Is this still your verdict? 15 

 JUROR NUMBER 146:  Yes, ma'am. 16 

 CLERK OF COURT:  Thank you.  Juror Number 156, is 17 

this your verdict? 18 

 JUROR NUMBER 156:  Yes. 19 

 CLERK OF COURT:  Is this still your verdict? 20 

 JUROR NUMBER 156:  Yes. 21 

 CLERK OF COURT:  Thank you.  Juror Number 256, is 22 

this your verdict? 23 

 JUROR NUMBER 256:  Yes. 24 

 CLERK OF COURT:  Is this still your verdict? 25 
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 JUROR NUMBER 256:  Yes. 1 

 CLERK OF COURT:  Thank you.  Juror Number 238, is 2 

this your verdict? 3 

 JUROR NUMBER 238:  Yes. 4 

 CLERK OF COURT:  Is this still your verdict? 5 

 JUROR NUMBER 238:  Yes. 6 

 CLERK OF COURT:  Thank you.  Juror Number 347, is 7 

this your verdict? 8 

 JUROR NUMBER 347:  Yes, ma'am. 9 

 CLERK OF COURT:  Is this still your verdict? 10 

 JUROR NUMBER 347:  Yes. 11 

 CLERK OF COURT:  Thank you.  Juror Number 57, is 12 

this your verdict? 13 

 JUROR NUMBER 57:  Yes. 14 

 CLERK OF COURT:  Is this still your verdict? 15 

 JUROR NUMBER 57:  Yes. 16 

 CLERK OF COURT:  Your Honor, the jury has been 17 

polled and the verdict stands. 18 

 THE COURT:  Thank you very much.  Any further 19 

motions from the defense? 20 

 21 

 22 

 23 

 24 

 25 
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MOTION FOR A NEW TRIAL 1 

 MR. WEHRMAN:  Your Honor, I would move for a new 2 

trial on the resisting arrest charge based on all my 3 

prior pretrial motions, motions during the trial, as well 4 

as the -- including the motion that was heard by Judge 5 

Dennis, and all objections, as well, Your Honor. 6 

 THE COURT:  Thank you very much.  Your motion is 7 

noted for the record and denied for all the previous 8 

reasons set forth during the course of the trial that we 9 

have put on the record. 10 

 All right.  Thank you very much.  Appreciate it. 11 

 The defendant may be seated at this point in time. 12 

 [Whereupon, the defendant complies] 13 

 THE COURT:  Ladies and gentlemen, at this point in 14 

time I’m going to move to the sentencing phase of the 15 

trial, which is the next phase, and you absolutely don’t 16 

have to stay for this part.  But you can if you want to 17 

but you’re not held hostage in here by any means.   18 

 On behalf of the State of South Carolina and the 19 

defendant, we appreciate your time and consideration in 20 

serving on a jury this week but your jury service has now 21 

been rendered and you are free to leave.  Thank you very 22 

much. 23 

 [Whereupon, the jurors exit at 4:36 p.m.] 24 

 25 
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SENTENCING 1 

THE COURT:  All right.  Does the Solicitor’s Office 2 

have a sentencing sheet on the resisting arrest? 3 

 MR. HEGGELKE:  I do, Your Honor.   4 

 THE COURT:  All right.   5 

 MR. HEGGELKE:  If I may approach? 6 

 THE COURT:  Yes. 7 

 [Whereupon, Mr. Heggelke proffers documents to the 8 

Court] 9 

 [Whereupon, the Court reviews documents] 10 

 THE COURT:  All right.  Anything from the State?  11 

Obviously, I’ve heard the facts during the course of the 12 

trial.  Is there anything else you would like to present 13 

by way of sentence for the sentencing phase of the trial, 14 

such as a record or anything of that nature? 15 

 MR. HEGGELKE:  Yes, Your Honor, his prior record.  16 

In 2004 he has a B&E motor vehicle, two counts of simple 17 

assault; 2006 he has a possession of cocaine, failure to 18 

stop for a blue light, grand larceny, and burglary third, 19 

he also has a receiving stolen goods of more than 1,000; 20 

in 2008 he had a parole revocation; 2013 he had unlawful 21 

carrying of a weapon and a DUS; in 2014 he had a 22 

shoplifting enhancement and a strong-arm robbery; and in 23 

2015 a probation violation.  And he’s on probation right 24 

now. 25 
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 THE COURT:  Was he on probation at the time of this 1 

offense? 2 

 MR. HEGGELKE:  Yes. 3 

 THE COURT:  Okay.  What was the sentence on the 4 

strong-arm robbery and shoplifting in 2014? 5 

 MR. HEGGELKE:  I believe it was ten years suspended 6 

on the service of five years’ probation. 7 

 THE COURT:  All right.  Anything else you want to 8 

tell me before I switch it over? 9 

 MR. HEGGELKE:  No, Your Honor. 10 

 [Whereupon, Probation proffers documents to the 11 

Court] 12 

 THE COURT:  All right.  I’m being handed a probation 13 

violation report.   All right.  Mr. Wehrman, was your 14 

client aware this would constitute a violation of his 15 

probation? 16 

 MR. WEHRMAN:  He is, Your Honor. 17 

 THE COURT:  Okay.  What would you like to tell me at 18 

this time? 19 

 MR. WEHRMAN:  Your Honor, well, obviously sentencing 20 

after a trial is a little bit awkward because we do 21 

maintain innocence here.  But what I can tell you ---  22 

 THE COURT:  --- certainly --- 23 

 MR. WEHRMAN:  --- obviously is that he has served 24 

some time on this charge.  He served 201 days on this 25 
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charge, and we would ask that that be taken into account.  1 

You know, by my calculations, that nearly, you know, 2 

maxes out what he would be getting with the credit from 3 

SCDC. 4 

 On the probation revocation, I can tell you that 5 

he’s also served a very considerable amount -- 6 

considerable amount of time on that.  By my calculation, 7 

he would have 1,566 days of pretrial and he was also 8 

revoked one year, so it’s really a nine-year sentence at 9 

this point, not a ten-year sentence.   10 

 THE COURT:  Uh-huh. 11 

 MR. WEHRMAN:  So taking all that into account, I did 12 

a little bit of math.  Basically, if he had just done 13 

straight ten years when he was sentenced on the strong-14 

arm robbery, my calculation -- which really, SCDC 15 

calculator’s calculation, then he would have been out 16 

possibly as early as 2017.  You know, I think at this 17 

point he might have actually served more time by having 18 

gone through the probation route.   19 

 You know, I can tell you that his girlfriend, who 20 

I’ve been in pretty constant contact with throughout this 21 

case, lives in Austin, Texas, with several children and I 22 

know that the family would really love for him to be able 23 

to get out there whenever he is allowed to be released. 24 

I would suggest that the probation issue just be 25 
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terminated.  The theory behind that is that, you know, he 1 

can do in-state, he can be on probation, after whatever 2 

sentence you give on the unlawful carry charge is, you 3 

know...  4 

 THE COURT:  Resisting arrest. 5 

 MR. WEHRMAN:  Sorry; resisting arrest charge.  I 6 

mixed our charges here. 7 

 On the resisting arrest charge, it’s just going to 8 

further complicate matters.  I think that, you know, he 9 

has served a considerable amount of time on that sentence 10 

already and I think that the best thing for him is to 11 

have a fresh start as quickly as possible. 12 

 So we would certainly ask for his 201 days to be 13 

factored into his sentence on the resisting arrest 14 

charge.  We would ask that Your Honor take in 15 

consideration the possibility really just that letting 16 

him press the reset button when he serves out his 17 

sentence on that charge and really just doing away with 18 

his probation, which has had obviously sort of a 19 

complicated history. 20 

 THE COURT:  Okay.  Let me hear from the probation 21 

agent on this probation issue. 22 

 AGENT HOLMES:   Yes, Your Honor.  Good afternoon. 23 

 Mr. Frankie Lee Davis, he’s on probation for strong-24 

armed robbery in which he was sentenced on May 8th of 25 
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2014.  The end date would be November the 6th of 2019.  1 

He was sentenced by The Honorable Judge Dennis to ten 2 

years suspended with five years’ probation. 3 

 As the defense stated, he was previously revoked and 4 

his probation was tolled at that time by Judge Dennis on 5 

3/3 of 2015.   6 

 He did have an administrative hearing in front of 7 

Hearing Officer Gedalia [phonetic] in which she 8 

recommends a revocation in full. 9 

 THE COURT:  When was that? 10 

 AGENT HOLMES:  That hearing took place on August 11 

24th of 2018 and it was based off of the pending charges. 12 

 THE COURT:  Okay.  All right.  Anything else?  I’ll 13 

let you respond to the probation agent. 14 

 MR. WEHRMAN:  Your Honor, I would just note that 15 

obviously the hearing officer’s recommendation would have 16 

been based on both charges he was just acquitted for and 17 

I would ask that the Court take that into account. 18 

 THE COURT:  All right.  Officer not around anymore?  19 

The victim statement for the resisting arrest charge ever 20 

taken? 21 

 MR. HEGGELKE:  He’s taking a class, Your Honor. 22 

 THE COURT:  Okay.  He didn’t provide you a statement 23 

or anything like that? 24 

 MR. HEGGELKE:  No, he did not. 25 
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 THE COURT:  Okay.  Just wanted to make sure. 1 

 He served, on the probation; you said a thousand and 2 

something days at this point is your calculation? 3 

 MR. WEHRMAN:  Well over, Your Honor.  He ---  4 

 THE COURT:  --- 1,566 days? 5 

 MR. WEHRMAN:  Yes.  Yes.  That is my calculation.  6 

And I will say that it is, as I said, complicated.  I’ve 7 

done my best to make that accurate.  I had some 8 

conversations with the folks from SCDC about that as to 9 

how that would be calculated.  But that’s my best 10 

estimate. 11 

 THE COURT:  Is that almost five years?  I mean, I 12 

don’t have a calculator in front of me.  How is that, if 13 

he’s only been revoked for one year? 14 

 MR. WEHRMAN:  Most of it is -- well, a lot of it is 15 

in County time.  So he came in with I believe -- I 16 

believe the initial sentence, he was given 904 days 17 

credit or something like that. 18 

 THE COURT:  Uh-huh. 19 

 MR. WEHRMAN:  On Judge Dennis’ first sentence.   20 

 THE COURT:   --- oh --- 21 

 MR. WEHRMAN:  --- so a lot of it predates it. 22 

 There were also -- there were also charges that, you 23 

know, didn’t result ---  24 

 THE COURT:  --- so at the time of sentencing he had 25 
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already served 900 of those 1500 days. 1 

 MR. WEHRMAN:  He had served 900 at the time of 2 

sentencing ---  3 

 THE COURT:  --- that explains it --- 4 

 MR. WEHRMAN:  --- and a lot of that is also County 5 

time. 6 

 THE COURT:  That explains it. 7 

 MR. WEHRMAN:  That does not factor in the one-year 8 

revocation. 9 

 THE COURT:  From some other charges I assume he’s 10 

picked up along the way, so he served County time. 11 

 MR. WEHRMAN:  They have been disposed of ---  12 

 THE COURT:  --- right --- 13 

 MR. WEHRMAN:  --- and in some cases nol prossed. 14 

 THE COURT:  Nol prossed.  Okay.  I’m just trying to 15 

figure out where he got to that number. 16 

 MR. WEHRMAN:  Yes, Your Honor. 17 

 THE COURT:  All right.  Thank you for that.  I 18 

appreciate it. 19 

 Okay.  Sentence of the Court on indictment 2018-GS-20 

10-06275, resisting arrest, of course this carries zero 21 

to one year, is that you be committed to the State 22 

Department of Corrections for a term of one year.  You’ll 23 

get credit for the 201 days you served on that charge. 24 

 Moving over to the probation violation portion, I’m 25 
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going to revoke three years.  You’ll get credit for 1,566 1 

days and terminate. 2 

 AGENT HOLMES:  Thank you, Your Honor. 3 

 THE COURT:  Okay.  All right.  Thank you.  Good 4 

luck. 5 

 [Whereupon, the jury trial concludes at 4:45 p.m.] 6 
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