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1.

STATEMENT OF ISSUES ON APPEAL

In this murder tr1al did the trial Judge err 1n refusmg to instruct the j Jury on the law of .
assault and battery of a high and aggravated nature when there was evidence from which

the jury could decide that Appellant only comm1tted an assault and battery that d1d not -
result in death‘7 : : : :

D1d the tr1al Judge err in refusmg to. d1rect a Verd1ct of acqu1ttal for consp1racy when the

* State failed to prove' that an ~agreement ex1sted between Appellant and anyone else to_. S

®

' comm1t murder? - DI . , ‘ . .

'“D1d the tr1al Judge ert 1n refusmg to grant tr1al counsel s motlon to be relleved as.
"'.counsel‘? ' : : : '



o was served on Aprll lO 2018 Thls appeal follows o

STATEMENT OF THE CASE

In June of 2015 the Greenv1lle County Grand Jury 1nd1cted Appellant Jane Katherrne'-

Hughes for murder and possessmn of a weapon dur1ng the commlss1on of a v1olent crlme Inv' R

| June of 2017 the Greenv1lle County Grand Jury 1ndlcted Appellant for consp1racy On Apl‘ll 4 |

o '2018 Appellant with her brother and co- defendant Jacob Cody Hughes proceeded to Jury trlal_.

: .,before the Honorable Perry H. Gravely 'on just’ the murder and consp1racy charges as the State S

f elected not to go forward on the weapon charge (R p 26 hnes 7 lO) Lauren M Taylor -:", : T

' "'represented Appellant at trral Brlan P Johnson represented the co- defendant L Mark Moyerzﬂ

prosecuted the case The Jury found Appellant gullty of’: both charges The Jury found the co- " i

N N.

N defendant not gullty of murder but gullty of consp1racy Judge Gravely sentenced Appellant to

"j;.'k,l“‘thlrty (30) years for murder and ﬁve (5) years concurrent for consplracy Judge Gravely._(;-,.“ R

[ sentenced the co defendant to four (4) years for consplracy A trmely not1ce of 1ntent to appeal v;,f:i"




STANDARDS OF REVIEW
ThlS Court reviews the trlal Judge s fallure to charge assault and battery of a hrgh and |

- Faggravated nature for- abuse of drscretlon “In' cr1m1nal cases, ~the appellate :court sits to review.. -

eITors of law only - State v WllSOIl 345 S:C. 1, 5; 545 S. E 2d 827, 829 (2001) “An appellate."

,hcourt w1ll ‘ot reverse the trral Judges dec1s1on regardlng Jury charges absent an abuse of.;

L \d1scret10n ? State v Sant1ago 370 S.C.. 153 159 634 S.E.2d 23, 26 (Ct App 2006) Generally,‘ '

o the tr1al court is requrred to charge only the current and correct law of South Carolma Sheppard' _

V. State, State 357 S.C.. 646 665 594 S. E 2d 462 472 (2004) A charge to ‘the Jury is correct 1f it

EH

\

e contams the correct deflnltlon of the law when read asa whole Id at 665 594 S.E. 2d at’ 472 73 4

: “In crrmmal cases appellate courts sit to review only errors of law » State v. Sams, 410

‘ ‘.SC 303; 307 764SE2d 511 513 (2014) see also Statev Baccus 367SC 41 6255E2d 216 )

: .(2006) State v Wllson 345 S C 1, 545 S E 2d 827 (2001) An appellate court is bound by a’

' tr1al court S factual ﬁndmgs unless they are clearly erroneous W1lson 345 S. C at 6 /545" S E. 2d“‘"*

- »at 829.

“The law to be charged to the Jury is determrned by the ev1dence presented at’ tr1a1 ? State S

| A H111 315 S C. 260 262 433 S E 2d 848 849 (1993) “The trlal court is requ1red to charge '

_a Jury on a lesser—mcluded offense 1f there is, ev1dence from wh1ch it. could be. 1nferred that the .

- defendant committed the lesser rather than the greater offense.” Sams 410 S.C. at 308, 764

| SE2d at 513; .see also State V.. - Drafts, 288 S.C. 30 340 SE2d 784 (1986) State V

Gourdme 322 S. C 396, 472 S.E.2d 241 ( 1996) “An appellate .court will not reverse the trlal

[court]'s decision abs"entj an abuse of disCretionf’ State v. Pittman, 373 S.C."527, 570,-647 S.E.2d
144, 166_.(2007). “An abuse of discretion occurs when the trial court's ruling is based on a'n‘error
of law or, when grounded in factual conclusions, is without evidentiary support.” Id. at 570, 647 '

3



: 1 S E.2d at 166—67 “The refusal to grant a requested jury charge thatistates a sound principle of

. law applrcable to the case at hand is an error of law 7 Id at 570, 647 S. E 2d at 167. . “In

o ‘determmmg whether the evrdence requrres a charge on a lesser 1ncluded offense the [appellate‘

. court] must v1ew the facts in the lrght most favorable to the defendant > Sams 410 S.C. at 308,

764 S E2d at 513 (c1t1ng State v. Cole 338 S C 97 525 S. E2d 511 (2000)) “The charge

' .'request 18’ properly reJected when there is no ev1dence tendlng to show the defendant was’ gullty

»lof the lesser offense > Id (crtmg State V. Tucker 324 S C 155 478 S E. 2d 260 (1996); State V.

o :Cooney, 320 S. C 107 463 S. E 2d 597 (1995) State V. Gadsden 314 S. C 229 442 S. E 2d° 594 “

| (1994))

3 ;:c

In rev1ew1ng the tr1al Judge S fallure to d1rect a verdrct of acqurttal on the consprracy-

<_'1nd1ctment th1s Court must view the evrdence and reasonable 1nferences m the hght most .

N favorable to the“.State. If:there 1s e1ther' any. d1rect evrdence‘ or any substantral crrcumstantral

' . evrdence reasonably tendmg to prove the defendants gurlt appellate courts must fmd that the'<

L tr1al Judge properly submltted the case to the Jury State V. Cherry 361 S C 588 593 94 606:_

, : SEE. 2d 475 478 (2004) Cp ‘case’ should be subrmtted to the- ]ury when the evrdence is e

K -:jcrrcumstantral 1f there is any substant1al evrdence Wthh reasonably tends to prove the gu1lt of the" L

| L accused or from whrch hrs gurlt may be falrly and logrcally deduced " State V. Bostrck 392 S. C o

'.‘134 139 708 S E 2d 774 776 (2011) (quotmg State V. Mltchell 341 S C 406 409 535 S. E 2d

A126 127 (2000)) “Evrdence must constrtute pos1t1ve proof of facts and crrcumstances whrch
reasonably tends to prove gurlt 7 Id. “Unless there is a total farlure of competent evrdence as to
.‘ 'the charges alleged refusal by the trral Judge to d1rect a verdlct of acqurttal is not error ” Id at - -

139 708 S.E.2d at 776 777 "‘On appeal of the den1a1 of a drrected Verdlct of acqurttal th1s

tCourt must look at the evrdence in the lrght most favorable to the state ? Id at 139, 708 S.E.2d



at 777; see- also State v. Hepburn, 406 S.C. 416, 429 753 S.E.2d: 402, 409 (2013). If the state

failed to present any direct evidence or an'y substantial circumstantial evidence reasonably

tendlng to prove guilt of the accused the appellate court must reverse the lower court’s denial of .

RN

the d1rected verdict motion. Hepburn 406 S.C. at 416, 429 S.E.2d at 409.

Thrs Court revrews the trial judge’s refusal to grant trral counsel s motion to be relieved

‘. for an abuse of dlscretron State V. Gregorv, 364 S. C 150 152—53 612 S E 2d 449, 450 (2005) '
[A] motion. to reheve counsel is addressed to the d1scretron of the trlal ]udge and wrll not be ‘_

' drsturbed absent an abuse of dlscretlon ” State v Graddlck 345 S C 383, 385 548 S E.2d 210

\ - 4

211 (2001) (crtatlon ormtted) An actual conﬂrct of 1nterest oceurs. where an attorney owes a duty_ :

to a party whose 1nterests are adverse to the defendants Fuller V. State 347 S C 630 557 S. E 2d

664 (2001) The mere possrbllrty defense counsel may have a conﬂrct of 1nterest is 1nsufﬁc1ent to

e ‘ ~J 1mpugn a crrmlnal conv1ct10n See Langford V. State 310 S C. 357 359, 426 SE. 2d 793 795 o

(1993) c1t1ng Cuvler V. Sulllvan 446 U S 335 350 100 S. Ct 1708 64 LEd 2d 333 (1980) N 1

'r\

However a defendant need not demonstrate prejudlce 1f there is an actual conﬂlct of interest.

Thomas V. State 346 S. C 140, 551 SE2d 254 (2001) Duncan V. State 281 S.C. 435 315 K

S E 2d 809 (1984) cmng Cuvler V. Sullrvan 446 U. S 335, 348 350 100 S Ct 1708 1718 19 64

- LEd 2d 333 (1980)

i
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STATEMENT OF F ACTS

>,H

Appellant was mdrcted for murder and consprracy 1nvolvmg the shootrng death of John

, Ferrell her estranged husband and the father of her two young chlldren Appellant and Ferrell

v Were involved in a hlghly contested custody d1spute At the trme of the shootmg, Appellant her

boyfrlend Andrew Martrn and her two chrldren were lrvrng w1th her parents John and Margaret |

Hughes (R p 306 lmes 15- l7) Martm testlﬁed at tr1al that‘on the- day of the shootrng John
Hughes Appellant S father told h1m that he was tryrng to arrange a meetmg w1th Ferrell at the

house to. work out tl}e custody 1ssue (R p 312 lmes 9 25) Martln was asked to stay out of

ey -

T srght so ‘as not to be a detrlment to the custody case (R p 313 lrnes 13 15) Accordmg to S

Martm on the nrght of the shootmg he was in the backyard when he heard a loud crash msrde the r._

house (R p- 315, llnes 4 11) Martrn testrﬁed that he went 1nsrde to- 1nvest1gate and, “[w]hen I

 entered the slrdmg glass door I saw. framed in the k1tchen entry way, Jane wrth a hammer John

s
n LT L

M1chael Hughes w1th a gun John Ferrell on his knees bleedrng, and Jacob Hughes behrnd h1m

(R p. 315 lines 21-25). i

Martln testlfred that he pulled Appellant back and took the hammer out of her hand SO she

‘ could call the polrce (R p. 318 11ne 19 P 319 lrnes 1- 12) The State entered a CD of ‘

Appellant S call to 911 State’s exhibit #94 in evrdence wrthout objectron1 (R p: 55, lmes 11—

19). The 911 call was later player for the ] ]ury (R p 448, hnes 6- 7) Accordrng to Martrn

*

- Hughes and co- defendant brother Jacob Hughes tr1ed to prevent hrm from- gorng out. the '

-1 When the call is later played. for the Jury trial counsel stated, “Subject’ o my previous
-objection.” (R. p. 448, line 4). No objection was made, owever, when the exh1b1t was entered
in evrdence

I
[N

ﬁ Ferrell tr1ed to escape through a kltchen wmdow but Appellant s mother Margaret Renee ‘- .

~



window. (R p 320, hnes 6- 22) When asked 1f Ferrell made it out of the w1ndow Martml

\ 3
answered that he belreved Ferrell made it out of the wmdow because he d1d not use the door and o

hrs body was found outs1de (R p 321; lrnes 1-9). Martm test1f1ed that he saw / John Hughes g0

| ,outs1de and then Martm heard several gunshots (R. p. 321 line 14 - p 322 hnes 1- 11) .

4 Martln stayed seated on a bench in the foyer with Appellant until they were asked to leave the

o house when the pol1ce arr1ved (R p 323 line 24 - p. 324 lrnes 1- 3) Ferrell d1cd as a result of

‘ multrple gun shot wounds (R p 371 lines 2- 3) The pathologlst also testrﬁed that Ferrell had

non- lethal injuries . cons1stent wrth bemg struck by a hammer (R p. 381 lmes 1- ll)

Martm ‘was in the back yard and could not testrfy about what happened before he walked o

i 1nto the house When asked 1f Appellant told h1m why she drd what she d1d w1th the hamrner‘ SR

3 Martrn answered “She sard she d1d it because her dad he51tated And that she d1d what she had o
: to do to protect ‘her famlly ”? (R p 324 l1nes 18- 19)
The BlShOp of the church the Hughes attended asked another church member Chrlstrne' B

-"Borsher 1f she and her husband could talk w1th the Hughes farmly about the custody srtuat1on 7

~ because Bo1sher had served asa guardran ad lrtem and had expenence w1th the famlly court (R.

o ; _‘p 415 l1ne17 - p 416 lmes I- 10) Borsher and her husband met with John and Margaret SR

| Hughes Jane Hughes and Andrew Martln (R p 417 lrnes 23 25) Borsher and her husband

also met w1th the Hughes the mght before the shootmg B01sher testrﬁed that Appellant was L

| angry about a court hearrng in a few days to address custody issues. (R p .439 line 15 - 25). "
: Borsher also testrﬁed “And she [Appellant] sald 1 wrsh he [Ferrell] was Just gone Things

| -would be SO much easier 1f he [Ferrell] was ]ust gone And everybody chuckled.” (R. p. 440

i lines. 12-14) Appellant and Ferrell lived 1n Cal1forn1a unt11 Appellant moved back to South

* Cafrolina'with the chrldren (R p- 234 l1nes9 21)



The State mtroduced evrdence that earlrer in. the evenmg Jacob Hughes and Ferrell went ' ,’ ,. -

to the Statlon Bar for two to three hours and then went to the: Wafﬂe House (R PP 450 457) o

The time- stamp of VldCO surverllance showed the two leavrng the Waffle House at approxrmately" B

‘ ‘11 20 PM. ‘(R. p. 456 11nes - 12) The 9ll call was miade at 11: 54 PM (R p. 55 hnes 5 9.

RO | The State also 1ntroduced evrdence of text messages and phone calls between John Hughes and""f‘";'""' -

5.

. "J acob Hughes prlor to the shootrng (R pp 461 464) The State d1d not 1ntroduce any ev1dence¥ =

L of text messages or phone calls between Appellant and e1ther J acob or J ohn Hughes |

At sentencmg ‘the prosecutor told the Judge' “Other than regardmg Jane Hughes Your": -

L ‘ﬁj'Honor sentenced he

. as gullty, 1f not more so;‘than her father And that thrs was- all because of her (And we would“;{l';;; 2

“‘

, :ask the Court for a srmrlar sentence as you gave her father " (R P 585 lrne 21 = P 586 hne 1)1 s

e \ o

» :" Nelther Appellant nor her brother co defendant had any prror crrmmalarecord (R p 586 lrnes‘,‘ -

“';father who .was the shooter to 40 years It is our contentron that she 1s Just‘ g,




ARGUMENTS

1. In this murder trial, the trial judge erred in refusing to instruct the jury on the law -~
of assault -and battery of a high and aggravated nature when there was evidence
from ‘which the jury could decide that Appellant only commltted an assault and
battery that did not result in death

' Durlng the trial"the judge asked for prOposed jury instructions and trial coun’s\el stated, “T

B don t have mrne typed up because I thought we were. domg that after lunch 1 _]USt have one

Iaddrtlonal I was gorng to request an ABHAN ” (R p- 393 hnes 17 l9) The Judge 1nd1cated
that he Would rev1ew the proposed 1nstructrons durmg the lunch break (R p 393 hnes 20 21)
' _‘Later the ]udge denled the requested Jury 1nstruct10n on assault and battery of a hlgh and

: aggravated nature [ABHAN] statrng, “As to the Jury charge I know that Defendant Jane Hughes,
.‘has = had requested a charge for xABHAN assault and battery of a hlgh and aggravated nature _- , A
; ‘And I th1nk that 1s a totally separate 1ssue and would not be — that Would be a separate charge | It,“.-‘
:would not be'a lesser 1ncluded offense of the charges here So I”m gorng‘ to dechne 1o char‘g‘e.’
that But at th1s tlme I ll be glad to have anybody put anythlng onl the record they need to (R
p 507 hnes 6- 15) |
Tr1al counsel responded ‘;Certarnly, Your Honor May it please the Court As I stated in
chambers and _]USt to put it on the record I do beheve that there’s been sufﬁcrent ev1dence that.
. _the State has 1ntroduced at th1s pomt that estabhshes that the Defendant - Or the victim d1ed . -
from a gunshot wound‘.' | beheve;gunshot wound number four, the pathologlst tCSItlflCd to — that"*
‘that was the rnortal would and’cause of .death.l And so that is'. the basis for me asking.,for_ t_he"
ins,truction.”? ,(R; p.’ 507 lines‘ l8'—25).~. The, trial judge ‘re'sponded ‘«‘And’f‘l understand your'
argument Again, 1 ﬁnd that, under the law, that would not be approprrate to charge ? (R p.

508, lines 1-3). The trial Judge erred



The murder 1nd1ctment alleges “That JANE KATHERINE HUGHES d1d in Greenvrlle '_

- _County, on or about the 24th day of January, 2015 unlawfully and w1th malrce aforethought krll’ | .

- JOHN MICHAEL FERRELL by means of shootmg h1m multrple tlmes w1th -a handgun and |
assaultmg h1m w1th a hammer, and that J OHN MICHAEL FERRELL dres as a proxrmate result‘-i
: thereof Thrs m vrolatron of §of the South Carolrna Code of Laws (1976) as amended The'
:;State sought to prosecute both Appellant and her brother by accomphce l1ab111ty, hand of one is

fthe hand of: all as- the ev1dence showed that the father John Hughes was the shooter The

prosecutor argued accomphce lrabrlrty, hand of one is the hand of all in closmg argument (R P

. 537 lmes lO 18) The Judge 1nstructed the jury. w1th the- law on: accomplrce lrabrlrty, hand of one, , '

s the hand of all. (R P 571 hne 8 p 572 «lrnes l 17). Thej Jury had two' specrfrc questrons" O

S about the hand of one is the hand of all charge (R p 579 lrnes 7 10 p 580 lmes 6- 8) There: B

a

41s evrdence m the record from whrch the Jury could have determmed that Appellant in strlkmg?

‘ 5':‘-Ferrell wrth the hammer' was gurlty only of assault and battery of a hrgh and aggravated nature |
. and not gurlty of:- murder by accompllce lrabrhty, hand of one is- the hand of all The Jury, .
- -‘-‘.'I‘howe.ver was not glven thrs optlon‘ ‘ e | | |

In State v Frelds 314 S. C 144 145 442 S E.2d 18l 182 (1994) the South Carolma '

Supreme Court wrote “Whether AB and ABHAN are lesser mcluded offenses of murder is a

novel questron in thls State We now hold where there is o d1spute the v1ct1m d1ed as a result of .- R

the battery alleged in. the mdlctment AB and ABHAN are not lesser mcluded offenses of

"murder ‘See Martm v.- State, 342 So 2d 501 (Fla 1977) [superceded by rule as’ stated in |

o :'.j"Daugherty v. State 211 So 3d 29 (Fla 2017) Commonwealth V. Mvers 356 Mass.’ 343 252 ¢

;_AN.E.‘2d 350 (1969).”' In F1elds the deceased d1ed as a result of the battery alleged 1in the'

: | ‘110.



, indictment '5 beating. In contrast, in the _present case, Ferrell died as a result 'of the shooting,
jalleged in the indictment but not the battery with the hammer alleged in the 1nd1ctment

In State V. Tyle 348 S. C 526 531-32, 560 S.E.2d 888, 890 (2002) the South Carohna
Supreme Court found error w1th the trial court equatlng ABHAN and »manslaughter} but found the_ :

error harmless writing: -

Accordingly, we find' any choice the’ jury had in the present case between
manslaughter and ABHAN was not premised upon malice or the absence thereof,
but upon whether it found Tyler's actions'had proximately resulted in her
‘husband's death. Given that the possibility of an ABHAN or ABIK verdict was
not premised upon malice or a lack thereof, but upon the proximate cause of the
. ‘victim's death, we find the erroneous ABHAN charge did not- contribute to the
" jury's verdict, such that any error was harmless. See State v. Jefferies,- 316 S.C.
}7.13 446 S.E.2d 427 ( 1994) (erroneous jury charge which*'does not contrlbute to
~jury's verdict is harmless) :

At trial Tyler presented ev1dence that her husband’s death may have been caused by med1cal.',fl- '

malpractlce and the tr1a1 Judge properly charged the Jury that 1f they found that Tyler S actlons

| did not proxrmately cause her husband’s death then they could cons1der the assault and battery
_charges_. Whlle_the‘present case does not mvolve’ an allegatlon of rnedrcal malpractlce; it does |
| involve a proximate cause issue. The jury could have found th'at 'Aboellant’s ac_tibnsin striking f
Ferrell v.vith"ah hammer did'not proXimately caus'e his death‘. "l"he‘jjur‘y should'have been -instructed _
© with the law on assault and battery of a hrgh and aggravated nature. | )

e

In Com v. Myers; 356 Mass. 343 349-50, 252 NE2d 350 354 (1969) the Supreme.

Judrcral Court of Massachusetts Suffolk wrote

Whether assault and battery is a lesser mcluded offence of Wthh a defendant '
may be convicted under an ‘indictment for. murder is a question which appears not
to have been discussed by this court. There is, however, an intimation in
Commonwealth v. Vanetzian, 350 Mass. 491, 215 N.E.2d 658, that assault and
battery is a lesser included offence.! Elsewhere it is generally held that assault and
‘ battery is a lesser included offence in an indictment charging unlawful homicide.
Keel v. State, 29 Ala.App. 191, 194 So. 416. State v. Myers, 59 Ariz. 200, 201,
207—208, 125 P.2d 441. Sullivan v. State, 236 Ind. 446, 452, 139 N.E.2d 893,

- 11



- Bailey v. State, 146 Miss. 588;‘593.‘ State\vv. Cochrane, 151 Ohio St.. 128, 84
N.E.2d 742. Antoscia v. Superror Court, 38 R.I. 332, 336, 95 A. 848. See State v.

" Robinson, 182 Kan. 505 509—510 322 P.2d 767 40 Am Jur.2d, ‘Homicide, s,

' 535 ' ’

o

-,There are varymg views, however ‘as to what c1rcumstances requrre an 1nstructron
that a:verdict of assault and battery may be returned. Contrast Marts v. State, 26

" .. Ohio St: 162, 169; State v. Champion, 109 Ohio St. 281, 287—288, 142 N.E. 141; -
. State v. Cochrane, 151 Ohio St. 128, 129—130 84 N.E.2d 742, and State v.

: .,Myer 59 Ariz. 201 202—208 125.P.2d 441 w1th Sullivan v. State, 236 Ind. -
- 446, 139 N.E.2d 893, and with State v. Robinson, 182 Kan. 505, 509-—510, 322
" P.2d 767. Of these views that énunciated by the Supreme Court-of Ohio seems to
-, us the most desirable, and we adopt it. Under that rule there must be an 1nstruct10n

"> on-assault and battery if, but only if, the evidence raises a reasonable doubt that

- the acts.of the defendant did not cause the victim's death. Marts v. State, 26 Ohio

. St 162, 169; State v."Champion, 109 Ohio St. 281, 287—288 142 N.E. 141 State

S V. Cochrane 151 Oth 'St. 128, 129—130 84 N E. 2d 742.

X ,.cv;" . =T w8

) In the present case there is- 0 questlon that the purported act of Appellant strlkmg Ferrell

- wrth a hammer d1d not cause h1s death Ferrell s death was caused by gunshot wounds not a’ " L

e

hammer The Jury should have been 1nstructed on ABHAN "‘In deterrmmng whether the‘, s

et 'evrdence requrres a: charge on a, lesser mcluded offense the [appellate court] must View the facts o :

: m the lrght most favorable to the defendant - Sams 410 S C at 308 764 SE2d at 513A.. ST

(citing State v. Cole 338 S.C. 97, 525 SE2d sil (2000)). "“The refusal to grant 4

i

‘ requested Jury charge that states a sound prmcrple of’ law apphcable to the case at hand is an' ;_

_error of law " P1ttman 373 S C. at 570 647 S E 2d at 167 The trral Judge S refusal to mstruct "

the Jury wrth the law of assault and battery of a h1gh and aggravated nature constrtutes an error of -

3
o law. The error is not harmless.‘

12



2. The trial _]udgeerred in refusing to direct a verdlct of acquittal for conspiracy when
‘the State failed to prove that an agreement ex1sted between Appellant and anyone
A else to commlt murder

At the close of the State s case Appellant moved for a dlrected verdlct of acqulttal for the"

| eonsplracy charge argumg,' “Your Honor at th1s pomt I Would make a mot1on to have the Court 4
} | rule on the consplracy charge I don t beheve the State hasnet the burden even in the hght most

favorable to them at thlS pomt ” (R 2 499 llnes 6- 9) The Judge denied the motron statlng,'

- “All r1ght I thmk there is enough for this matter to go to the j Jjury on the consp1racy charge So- '
I m go1ng to deny your motron ” (R p 499 lines 10< 12) The tr1al Judge erred o

Thev. consp1racy rzlndrctment alleges. “That JANE KATHERINE HUGHES d1d mr,." :

Greenvrlle County, on or about the 24 day of J anuary, 2015 wrllfully and unlawfully comb1ned

.wrth Margaret Hughes and/or Jacob Hughes and/or John Hughes for ‘the’ purpose of

o , accompllshmg an unlawful obJect ora lawful obJect by unlawful means to w1t Murder This is |
in v1olat1on of §16 17 0410 of the South Carohna Code of Laws (1976) as amended ue

* S C. Code §16 17- 410 prov1des “The common law cr1me known as consp1racy 1s
deﬁned as' a comblnatron between two .or more .persons for the purpose of accomphshmg ‘an

unlawful ob]ect or lawful object by unlawful means ? In State \A Buckmon 347 S. C 316 323 L

555 S. E 2d 402 405 (2001) the South Carolma Supreme Court wrote '

A consplracy 'is a combination or agreement between two or more persons for the» o
purpose of. accomphshlng a criminal or unlawful object, or achlevmg by criminal
- or unlawful means an object that i$ neither criminal nor unlawful. State v. Wilson, E
. 315 S.C.- 289, 433 S.E.2d 864 (1993). The essence -of a conspiracy is the -~
- agreement. Id. It may be proven by the-specific overt acts done in furtherance of -
~ the conspiracy but the crime is the agreement. Id. To establish the existence of a
' ~ conspiracy, proof of an express agreement is not necessary, and direct evidence is
_ not essential, but the conspiracy may be sufficiently shown by circumstantial
evidence and the conduct of the part1es State V. Kelsev 331 S. C 50, 502 S E.2d
63 (1998) - . Co .

13



“The State failed to j proye a'n- agreement between,Appellantf" and anyone else.to commit
mu'rtder In denymg the- directed verdlct motion made by the brother co- defendant the Judge
) stated “And I k1nd of kept a tally Just because I knew 1t would be an 1mportant issue at thrs

v

pomt And I believe that based on the - all of the ev1dence when we look at the phone calls the

.;;e'vidence- of‘the»testim_ony; evidence of Martin - again, I'm not to 'determme 'whe(ther its cred1b1e~ e

" or not = andall th“e evidence ‘thére"'I believe th'a’t'this is..enoughﬁ“fOr this fnattér'to “gd to the jury':’;’

(R p. 500 lines 4 11) The text messages and telephone calls between the co- defendant brother |

6
P

Jacob Hughes and the shooter father John Hughes did not mclude Appellant The State failed ‘ .

. } .
to establish that Appellant knew that her co defendant brother was: meetmg w1th Ferrell on the'v

"'E‘

evenmg prior to the shootmg or that the father was trymg to arrange a meetmg wrth Ferrell at the .

lines 9- 25) Wishmg Ferrell was JUSt gone and anger about,custody 1ssues 1s not ev1dence of o

ian agreement (R P 440 hnes 12 14) Appellant s purported comment that she h1t Ferrell w1th",',"5f

the hammer’*because her father hesrtated 1s not ev1dence of an agreement (R 324 lines 18-“ ; ‘

Fagp . ;,.«»‘v . . PR . o A . . : . . . ('
- & . .
¥

‘ ;19).‘ The' fa'ther’s discussiOn..about the “Castle D0ctrine’3 and:' self-defense',f_ as- teStlﬁed _to by

Martin (R p 329 lines 5 14) 1s not evrdence of an. agreement Circumstantial evidehce and .

the conduct of the parties does not establish that Appellant unlawfully combmed wrth Margaret :

e Hughes and/or J acob Hughes and/or John Hughes for the purpose of accomplishmg an unlawful'
o Ob_]CCt oralawful object by unlawful means, to wrt Murder as alleged m the 1nd1ctment Tl

',r‘:‘.

, V1ew1ng the evrdence 1n the light most favorable to the State the State failed to present, .
o ‘any diréct -eyidence or any s‘ubstantlal 01rcumstant1al evrdence-reasonably tendmg to prove.,guilt »,'.f.-‘. ‘
- of the accused: - The trial judge erred in refusing to direct a verdict of acquittal on the conspiracy

E

charge. This Court should reverse the conspiracy conviction.



~ 3. The trial _]udge erred in refusmg to grant trlal counsel’s motion to be relleved as.
counsel. :
InJ anuary of 2015, prlor to the April trlal date the Honorable Let1t1a H. Verdmﬂ heard a |
motion for a contlnuance and motion to be reheved as counsel both f1led by counsel forv
:'Appellant Lauren M. Taylor (R. pp. 1- l7) Judge Verdln granted the contmuance mot1on to
. allow tr1al counsel to obtam a transcrlpt from a prev1ous tr1al presumably the father s tr1al (R.
P 4, line 13‘— p- 3, lines 1-7).. .Judge vVerdin‘_, however, .denied the:‘:motion to be. relieved as
-eoUnsel.' Thejudge erred. - T | . |
Durlng the hearmg on the nrotlon ‘to be reheved counsel cla1rned that Appellant or-a
_membe”r of her famlly eneouraged other detamees who vvere cllents of' counsel to ﬁle grlevanees‘"i ' .N
‘".agamst counsel W1th the Offrce of D1s01p11nary Counsel (R p- 5 l1ne 22 P 6 p-7;p. 8 hnes :

J

. 1-6): Tr1al counsel told ‘the Judge “Thls is very concernmg to me, as: far as the conﬂlct of the "‘V-;f -

'relatlonshlp that th1s has created I thmk any amount of trust that exrsted between us that has o

: you know ‘occurred over the last two years is srmply evaporated by. th1s. It'shows-me that th1s is. o

an 1ntent1onal act, on-either, you know her farmly s part or hers to publlcly defarne me and youﬁ‘,"

' know 1ntent10nally hurt my career.” (R p 7 llnes ll 20) Appellant demed the allegat1on and' o
'asked the Judge to rel1eve counsel (R p 8 lines 7- 20) S
. In«denylng the motion to be reheved the judge stated: | L

"Here’s what 't go1ng to do, it puts Ms. Taylor in a homble posmon = and Ms.
‘Taylor, I understand the position that youare in — but Ms. Hughes; I am not going
‘to relieve Ms. Taylor. She’s an outstanding attorney. I'm not going to reliéve her -

" as your attorney because I.want you to have the benefit of her experience. 1 want:
_you to have the beneﬁt of her know- how: on your case and knowledge of your
case. What I do want you to do, Ms. Hughes, is [. want you to figure out ways to
work with Ms. Taylor, to work out this problem that you ve got with Ms Taylor
and d1scuss it W1th her. : :

15



(R.p. 13, lines_6v—19'). Thejudge also stated, “Bhthere’s'»vlzhat I'm going to say, to the_eXtent that S
. you did anything to harm Ms. Tajrlor ~if you di_d, I - then my apologies to Ms. Taylorin asking o

_ her to continue as.your attorney. :This"js p_robablj) the worse [sic] sitation I've put an attorney in.

N ab()ut this, but my".u'nderstanding from our brief,talk about this case is it is nearly three years

'old ” (R p 14, lmes 12 20) The'-ﬁage of the case' is not justificat~ion 'to""refu:se to‘-,r'elie{/e an

attomey Who has accused her chent or her client’s s famﬂy of defammg her and 1ntent10nally
hurting h_er career.r The 'jud_ge abu_s_ed_ her drscretron-rn refusmg to relleve counsel. o

. The Sixth Amendme'nt right to effective assistance of'-co'unsel encompasses the right to -~

) representatron by .an attorney who does not owe conﬂlctlng dutles to other defendants Hollowayv," o

L '," v. Arkansas 435 UsS: 475 98 S. Ct 1173 55 L Ed. 2d 426 (1978) Where counsel is guaranteed\"

‘;’jthe cllent has the rrght to conﬂrct free representatron Cuvler v Sullrvan 446 U. S 335 100 S Ct'

,“:.:izl708 64 L Ed 2d 333 (1980) Vlolatron of thrs prmcrple is grounds for reversal Id A defendant_ .

‘need not demonstrate prejudrce 1f there 1s an actual COl’lﬂlCt of 1nterest State V. Gregorv, 364 L

: S C 150 153 612 S E 2d 449 450 (2005) The trlal ]udge 'S refusal to relreve counsel v1olated

. Pet1t10ner s Slxth Amendment rrght to conﬂlct free representatlon and ‘the vrolatron requrres' R

S reversal The conﬂrct in the present case d1d not 1nvolve dual representatron Instead the{-‘ J

T conﬂlct ex1sted drrectly between Appellant and counsel based on counsel s belref that Appellant

' -and or famrly had encouraged other clrents to flle grrevances

The present case 18’ dlstmgurshed from Richardsonv. State 377 S C. 103 659 SE2d .

: _493 (2008), Where the South Carollna Supreme Court found that the PCR judge properly demed.
. .the motlon to be relleved as counsel In Rlchardson the Court noted that a-mere drsagreementv -

about strategy‘ is not suffrcrent to relreve,counsel Add1t1onally, the Court noted w1th regard to -

, complamts ﬁled with the Offrce of Drscrphnary Counsel the Court wrote, “We caution the bench. » B



s
“that the filing of a disciplinary vcorr‘iplai‘nt should nof result in automatic removal of appointed -
counsel. If this‘weré not the case, applicants could obvt‘ain substitute counsel by thé simple
) éxpediept of filing an et_hiéal comblaint evian if that ncorvnplaint is without aﬁy factual or legal
bgsis. Insteéd', thé basi.‘s. for the éémpléj#t shéulq "be explored and the PCR judge should exercise
, :»_' discretion m deterrni’ﬁing whether the basisif(Sr the comi)laint_ constitutes s‘ufﬁ.cier'it’ cause to
‘r.eli.eveh ééunsel.’? : Riéh&r’dson, 377SC at 107, 659 S.E.2d at 495 ‘The pﬁésent"éasé ihVolveS‘
| ;m;)re‘ thaﬁ é méré diségre_efnen}‘in-‘rég'-a'r'dl té)f Sfratpgy anvd involves moré tha;1 Appel.lanf ﬁling é :
. ‘_‘g:riéilanée. In th’é présent case:the atto*l}rr;ey_ >ac‘cubsed ‘t»h‘e, éliénti(’)r.:her family of ‘deflam;t_ior}l aﬁd;
e - intentionally hlil'tiﬂg her career. -Both-the attorney 'énd the rclient'aék:ed' the jl.fdge- to relieve .
} B co\lilg‘r:lsél-..’ The ?judge‘.v had already :'agravr;ted"éflif'cé_ﬁtiﬁﬁaﬁég‘,whic_'li :‘;x?_.oi']ld “have’ p:r'ovidved ﬁév&ly o
appomted cémns_el time (0 prepare Tt‘le'- jl.ldi‘gev vf-:.r'redxiﬁ 'refus..ing‘g-t'o felié\}e counsel Theerror isf

© .. not-harmless and requires reversal. -

e
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. "réverse both convictions and remand for a'new trial. "

CONCLUSION , |

A

R : - o ’ o . . ) S
~ convictien and remand for a new trial. Based on the argument p\resented is issue two, this Court -

o

" should réversg the conspi'rabcywcqnyict»ion and remand the case to the tpialf court to direct a verdict

of acq'u‘itvté_l‘. ,Alternati\}ely,: based on the argiment- presented in iséue‘ three, this Court should
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