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APPELLANT’S STATEMENT OF THE ISSUES ON APPEAL

s . . ‘\-'
v T & . In thls murder tr1al d1d the trial Judge err in. reﬁJsmg to 1nstruct the Jury onthe law. . ¢ ,
Do e Tof assault and- battéry of a high and aggravated nature when ‘thefe was evidence " T . i
PR Afrom which ‘the: jury- could: decide’ that Appellant only commrtted an assault and’ . " S
S battery that d1d not result in death? S -z . , : L :

@I ‘Dld the trlal Judge etr.in: refusrng to d1rect d verdlct of acqulttal for consplracy when B
R "the State failed to prove that an agreement exrsted between Appellant and anyone S
R "felse to. commrt murder? T T R

- ;;‘IfI_I.” '~D1d the tr1al Judge err in refusrng to grant tr1al counsel’s motlon to be reheved as.
S counsel‘7 : 2 . A :

“ RESPONDENT’S !COUNTERSTATEMENT; OF THE ISSUES ON. APPEAL

Did the trial court properly deny Appellant’s request Tfor ajury instruction on’ assault SR
d battery of -a high and aggravated nature -whet¢ Appellant was tr1ed under an -, -

‘accompllce 11ab111ty theory and where the batterles alleged. in” “the 1nd1ctment;;"" T
: ' 1nd1sputably 1nvolved Appellant as a pnncrpal actor and led to the’ Vrctrm s death‘7 B P

I ‘, Dld the tr1al court properly deny Appellant S’ motlon for drrected verdlcttas to. thel'i"' ; | -
«j;ff -~ corispiracy charge. where testimony established Appellant dcted with: her farnrly s
o f plannmg and carrylng out a murderous attack upon her estranged husband? S

o HI - Dld the tr1a1 court properly deny defense counsel s, m ,tron to be rel1eved where,:‘»'”

Appellant and- counsel failed to establish the ex1stence of any actual - conﬂlct and Sl
B where Appellant S ﬁllng of d15c1p11nary complamts and d1sagreement w1th counsel TR e
Lo T are 1nsufﬁc1ent reasons. for appomtment of new counsel‘7 SRR ST
\; ‘ 5
"
\ . \ :



STATEMENT OF THE CASE

In June 2015 the Greenv1lle County Grand Jury indicted Appellant Jane Katherlne.
: Hughes for the January 2015 murder of her estranged husband John Mlchael Ferrell and for
-possess1on of a weapon durlng the comm1ssmn of a violent crime. (R pp. 595- 596) In June

- 2017 the Greenvrlle County Grand Jury issued an addmonal 1nd1ctment for conspiracy, alleging

vAppellant combmed w1th one or .more. of Margaret Jacob and/or John" Hughes in the

» commlss1on of Ferrell’s murder. (R pp 597 598)

o

Lauren Taylor Esqulre represented Appellant on the charges On January 5 2018'

v "Taylor moved to be relleved counsel before the Honorable Let1t1a H. Verdm Judge Verdm o

-‘demed Taylor s motron and set the matter for tr1al—at the end of March (R pp 1 16) A551stant‘= .
: Thlrteenth C1rcu1t Sohcltor Mark Moyer prosecuted the case. (R p. 18)

Appellant and her brother Jacob Hughes a co defendant 1ndlcted for the same charges .

U proceeded to a Jury tr1al for murder and consplracy begmnlng Aprll 2, 2018 (R p 18). The State ‘

j wdld not go forward on the weapons charge at trlal (R p. 26 l1nes 7- 10) The Honorable Perry H..
| Gravely pres1ded (R p l) The _]ury conv1cted Appellant of murder and consp1racy (R p 582 |
11nes lO 13) Immedlately followmg the tr1al Judge Gravely sentenced Appellant to 30 years for
murder and a concurrent five years for consp1racy (R p: 593, lines 10- 16)

This appeal follows wlth notlce ‘being served Apnl 9, 20.1 8. (R. pf 601)."



E S-'fA’l‘EMENT OF.FA(IJTS. "

| Appellant Jane Hughes was.. gomg through a heated custody battle w1th her estrangeng _

'-lhusband John Ferrell (R p 215 l1ne 21 p 246 l1ne 20) Jane and her two young ch1ldren from'iju B
- .‘ her 1 mamage w1th Ferrell llVCd w1th Jane ] parents John and Margarekt (Renee) Hughes Jane s 2 )

’-new boyfrlend Andrew Martln also hved w1th the Hughes famlly, and J ane’ s adult brother Jacob ) .

.. Y.would stay at the fam1ly home on occa51on as well (R p 306 11nes 15 24) At thls tlme Jane"‘

" a d‘ Martm had been datmg for nearly two years and had been l1v1ng w1th the Hughes fam1ly for' -
lmes ll 23 R p 309 11nes2 12) j.; R P A

R months (R p».~305

b

;Martm descr1bed the custody dlspute as causmg the whole Hughes fam11y to be Very "

he'?Saturday b or’ the”famlly‘ court hearmg,. Jane §- father John asked Martm.to stayi

: ~out of 51ght” wh1le Ferrell came over to the Hughes s house “to meet w1th them about the:f‘ T

;-'_custody case to work 1t out outsrde of court ” (R p 3l2 llne 9 p 313 11ne 15) So that mght

; ) '"“:;?'January 24 Martm stayed outs1de 1n the Hughes s backyard w1th headphones in. wh11e Ferrell G |

Ty

. was e

pected to v1s1t the famlly 1n51de (R p 313 hne 22 p 314 l1ne 18)

B Martln stlll s1tt1ng outs1de after an 1ndeterm1nate perlod of t1me “heard a loud crash” and‘.'fl-,_v _ : I
t opened the door 1o 1nvest1gate > (R p 315 llnes 7 lO) Martm entered the home through thef . o
; 'slldmg glass door in the hvmg room to 1nvest1gate and “saw framed in, the krtchen entryway,‘i ’

L Jane w1th a hammer J ohn Mlchael Hughes w1th a gun John Ferrell on hrs knees bleedmg, and “ ”



Jaco.b Hughesbehind l%im.f’ (R. p. 3.15, lines 9-24). “The kltchen tablev was upside down..” (R. p. .
316, line 4) “Ferrell had his hands ~around his face and seemed to be bleeding from the head.”
R. p 317 lmes 20 21) Jane wielded a hammer R. p 317 line 22 p. 318 hne 2) John
Hughes’ “was ina crouched posmon w1th a plstol pomted rlght at Ferrell ” who was sayrng “that
| ~ +'he was prepared to d1e go ahead and shoot ” (R - 318, lmes 3 13 R p. 319 hnes 22- 25) ‘

- Martm acted approachrng Jane and- “pulhng her back from that 1mmed1ate scene 1n an :‘
/‘l‘attempt to get her to get on the phone with the pohce ” (R p 318 hnes 19 23) Martln pulled" .
-] ane a few steps mto the “hallway foyer area” and “snatched” the hammer from her hand, tossmg_

B ‘.1t “on. the ﬂoor $0 that [he] d1dn t get hit, and SO she could call the pohce ? (R p ‘319, hnes 6-8). .
o

15 21) Wrth J ane’ S call to 9 1 l ongomg 1n the background and Jacob attemptmg to ‘tase hrm'

S '_Ferrell “Struggled o’ stand and bolted” and tried: o escape through the wrndow in: the adjacent R

,\

LS ‘ "krtchen (R p 320 lmes 3 ll) ln response “John Hughes ran outs1de the house through the:-’

Durmg thrs t1mei “Jacob began trymg 'to tase Ferrell there m-theroom-” (R p 319 lrnesir L

front door And Jacob and [Margaret] Renee Hughes trred to keep Ferrell from gorng out'the BT

' i-‘wmdow w1th both hands (R p 320 llnes 14 25) :7,.'-' -' " s N

Martln beheved Ferrell made it out the wrndow the one over the kltchen srnk “because

‘he didn’t go out the front door. And they found him out51de on the 31de of the house ? (R p 321 B j'-; |

. lines’ 1 -13). Next Martm “heard John Ferrell beg for his hfe And [he] heard h1m get shot to '_

- death” with several gunshots (R p 322, hnes 3 15)
. Before the pohce arrrved Martrn recalled Jacob gomg outsrde He recalled Margaret ¥

Hughes going outsrde at the trme the pohce arrlved (R p 321 11nes 21- 24) Insrde the house :

' Margaret cleaned up “[s]he had cleanmg supphes in"her’ hand and a rag, “or’ a sponge or

. something, kind of puttermg around the kitchen,” (R. p. 323, l—mes; 1-9)., Jacob went outside and
) . 3_



then came'back in, ~,spending “a little bit of time in the kitchen helping to clean” before he went to
the back of the house, Martin thought “to the bathroom ” (R. p. 323, lines 10-23). Martin seated
| . Ahimself in the foyer untll pohce arrived and they were told to exit the house (R P 323 line 25 -
“‘p 324, lrne l) - .: P : \ ." : | |

o John Hughes reported to EMS as drrected by law Yenforcement but he refused transport "
said he d1d not require any medical attention, and did not look to be in any dlstress or pam (R p
v134 lines é-zo). 'Jan'e 'however‘ c_omplamed ‘of a hurt wrist and requested transport t0' the

, _hospital Mamn and law enforcement accompanied her there (R P 70, lmes 9 23 R. p 324 _

o ,.lrnes 20 24) Prior to transport EMS spllnted Jane 'S wrrst There were 1o obv1ous srgns of 1nJury

.iand she was able to move her hand wrist and ﬁngers (R p 132 hne 13 - p 133 11ne 23)

Martin testiﬁed her hurt arm was- the same arm she used to w1eld the hammer (R p 325 hnes 2-

Martin recognlzed the hammer too because Martin himself had prevrously pulled 1t from :

'. h1s and Jane s bedroom toolbox to hang p1ctures (R p 327 lines 9- 19) Martln also knew that'

John Hughes kept a p1stol in a gun bag (R p 326 hnes 6 18) And he recogmzed the stun gun . :
Jacob had used from when he once saw John Hughes “showmg it off as a new’ acquisitron ” (R
. .p 325 line 20 = p’ 326 line L).' Martrn later overheard'Jacob:say he_had broken‘the taser up and
.rt.,i».ﬂushed 1t downatorlet (R p 326 llne 19— p 327 hne 8) S

| After several hours in an observatron room at the’ hospltal Martinand Jane were taken :
back to the Hughes residence and tothe police station. (R. p. 325, lmes 11-19). Later, they were
brought back to- the re51dence Wrth law enforcement gone from the home, Martln heard “John
“Hughes emphasrzmg that the authorlties couldn t know what went on 1n51de the house And if

'they didn t know what went on 1nsrde the house then nobody would be in trouble » (R p. 328 |

4 :



| A‘ ‘lmes 1 25) Prror to hlS arrest the followrng Wednesday, Martrn returned to the Hughes s house

e Where “John Hughes rerterated a couple of trmes that the pollce in h1s op1n10n can’t know or o

- didn’ t know what went on 1nsrde the house ” (R p 329, 11ne 15 p 330 hne 25) Martrn took

o “.these statements to be “a Verled threat ? (R p 331 lrnes l 5)

PR N

','t -

R Two nelghbors heard some of the events Martln descrrbed transprre outsrde of therv,

B .‘“Hughes S home The ﬁrst one hved one hou'se and rone street “over from the Hughes fam1ly (R e

S

t

then Went back 1ns1de” and spoke w1th “some people” 1n the doorway (R p 99 l1nes 16 21 R. s

' v;‘w.respondrng ofﬁcer approached hrm and asked h1m 1o return home He later provrded a statement

“:..(R p 100 lrne 22 p 102 hne 22 R p 114 11nes19 23)

Another nelghbor sat. on hrs porch “rrght around the corner” from the Hughes s house (R

E f‘ [

. p 106 lmes 4 8) He also d1d not know anyone 1n the Hughes fam1ly R. p 106 lmes 9- 24)

‘ That mght at about m1dn1ght he was 51tt1ng on hrs front porch on. h1s phone when he heard a. e

| gunshot go off close to hrs home He thought someone shot a ne1ghborhood fox (R p 107 llnes

e another person They were talkmg, [he] shrned hlS flashhght on ;he per_ n on the ground andi; "

s

"'5."':} p 97 lmes '20-,24) He d1d not personally know the famlly but recognrzed them (R p 98 hnes'?'f' e

Yo ':“«"‘:)'2 16) That mght the nerghbor who was 1nsrde watchmg TV heard a norse that he 1n1t1ally:i,:‘v' :

& p 100 l1nes 3 5) The nerghbor had hrs houseguest call 911 and walked towards the Hughes s

,.»-!f_;,:"’-home observrng a bloodred body lylng on the ground and John Hughes holdlng a gun The ﬁrst;'y*-‘u’w o

SN



" thetime ,the sh00trng occurred. (R. p. 109, 1111? 16 -p. 1;1’0, 11ne,14)-.

3-19). The he “heard somebody start screamrng for help ”(R. p. 107 hnes 21 22) Processmg the
- connectlon between the gunshot and the screamlng, the nerghbor heard the screamrng gettmg
more and more 1ntense [ ]please God help me, somebody, God, help me [ ] you know » (R p.
j‘ 107 lme 23 - p -108 11ne 2). Next after what seemed to the nelghbor to be two mmutes he }
“heard a bunch of shots ” and then “never heard another word ? (R p. 108 hnes 3- 5) He was
. frozen wrth frlght and w1th hlS w1fe he watched the pohce amve (R p. 109 hnes 3- 9) He did

not share his account unt11 sometlme later because he had an outstandmg warrant for his arrest at

. Srmpsonvﬂle pohce amved four mrnutes after 'Jane s call to 9 l 1. (R p- 55 11ne 9 R p E
: ‘60 hnes 8 10) It was 11:58-P.M. (R D 60 hnes 9- 10) John Hughes approached the respondmg‘ '
ofﬁcer from the nght sxde of the home (R p 61 lrne 14 - p. 62, hne 17) John Hughes nearly_' :

' }mmedrately dlrected the ofﬁcer towards the v1ct1m (R P 63 11nes 10 15) Us1ng hrs ﬂashhght' .

" Athe ofﬁcer caught a: ghmpse of a body lyrng face down between John Hughes and the 51de of the '

. house (R p 63 11ne 17 p 64 hne 4) Takrng stock of the srtuatron the ofﬁcer notlced matted'- 2

harr and blood on the v1ct1m s head and steam emanatlng from the body (R p 66 hnes 5- 10) a

i .At that pomt John Hughes adv1sed the ofﬁcer he had a gun Wthh the ofﬁcer notlced in hxs right

hand The ofﬁcer ordered John' Hughes to drop the - weapon and he comphed (R p 64 hnes 5-

i

25) The handgun was a .45 caliber Glock 21 w1th a 14- round capac1ty (R p 67 hnes 2- 18)

The ofﬁcer placed John Hughes in 1nvest1gat1ve detentlon (R P 65 hnes 16- 18)

o Margaret Hughes came outsrde and “Just k1nd of stood there next to her husband John Hughes

(R. p 68, hnes 1- 11) Jane her brother Jacob her ‘boyfriend Andrew Martrn and her two .

children were all inside the house and stayed there until the police ordere_d their exit. (R. p. 69,

6.". '.



lines 12-25).
Another ofﬁcer approached the v1ct1m checked for'a pulse to no. avail. (R p. 87, lines
14 18). He observed the v1ct1m was face down w1th his left hand by his s1de and his right hand
j’«up near his head (R P 87, 11nes 22 25) He observed trauma to the backtof the victim’s head and 3
a pool of blood below h1s face (R p. 88 lmes 6- 11) There were no weapons around the v1ct1m
o R. p. 89 lines 3 5) A trall of blood stretched from the v1ct1m s feet back to the wmdow near the
"standard allr condrtlonmg ‘unit. (R p 90 lmes 22 25) Another wmdow fan un1t had been
. knocked away from the w1ndow and was lylng on the ground (R p. 91 lines 8- 12)

’ Exammmg the scene for 1tems of p0551b1e ev1dent1ary value the ofﬁcer observed and

) 35'"{marked two shell cas1ngs located an- estlmated ten feet from the v1ct1m s head (R p 89 lmes’i:.

s 25) Another ofﬁcer located and marked a total of ﬁve 45 automatlc cartrldge casmgs in the '

. Hughes S front yard (R p 152 11ne 24 P 153 hne 12) ‘A set, of keys found on. the ground -

. outsrde near the kltchen w1ndow and the v1ct1m s body were photographed then removed SO that

i

h the v1ct1m s vehlcle to Wthh the keys belonged could be towed (R p 75 lmes 5- 16) Law

- enforcement also observed “some specks of blood around the exter1or of the kltchen wmdow :

. '.frame and at the bottom of the k1tchen wmdow bl1nds ” (R. p 155 hnes 2- 4) More suspected‘ ! h

: blood was observed” on the top of the extenor trash can. (R p 162 hnes 1- 2)

Investlgators found that the v1ct1m indeed came through the kltchen w1ndow to-the‘
' ground below (R p. 77; llnes 16- 18) Law enforcement measured the kltchen w1ndow and other. '
related dlstances in order to assess the fe351b111ty of a break-m (R p. 484 llnes 16 25) They
determmed the kltchen w1ndow was just shy of six feet from the ground (R p. 484 hnes 2- 4) g
The w1ndow 1tself measured 30. 75 1nches wrde and 15, 25 1nches hrgh when fully opened (R. p.

484 lmes 5-8). There was another w1ndow near 1t on the s1de of the house however that was

~

,



' ‘only three. feet and eleven inches from the ground‘ (R p. 484, hnes 18- 21)

In51de an ofﬁcer observed suspected blood on a wooden utensil in the k1tchen sink, on

- the area above the under sxnk cablnet doors on both 51des of the head of a hammer on the

o kltchen ﬂoor and ona patterned blanket near the d1n1ng table (R p 166 hnes 11 20 R p. 178

' Alme 21 p 182 hne 2) Law enforcement observed a pouch for a handgun s1tt1ng on the sofa in (

—

" the l1v1ng room (R p. 166, llne 25 - p 167 11ne l) Law enforcement also noted ‘a. large .

B assortment of documents and paperwork located on a table in the k1tchen that were all spread out

o and placed in manlla envelopes ? (R p 485 l1nes 5- 7) They contamed orgamzed documents
' produced in relatlon to the famlly court act1on (R p. 485 llnes 12 15)

' "As they '-worked the 1nter1or scene, rthe ofﬁcers notrced the k1tchen:floor f.‘“kind of had-<a-

st1cky texture to it” and that “everybody that walked in the k1tchen “was leav1ng boot ‘

: 1mpressmns on the ﬂoor (R p 174, hnes 12 15) Thrs led the ofﬁcer processmg the scene to |

oE jut1112e a presumptlve test for blood by spray1ng var1ous surfaces w1th leuco crystal v1olet (LCV)

| '(R p 172, hne 10 p 174 11ne 16) The presumpttve test 1nd1cated the presence of blood on the . L

_‘-‘edges of the k1tchen ﬂoor on the k1tchen table on the foyer wall where one ofﬁcer not1ced- o E

suspected blood and on the hallway bathroom smk (R p 174 11ne 20 p 175 lrne 6). Ofﬁcers i

- collected a damp rag from the 1nter10r kltchen trash can that also reacted posmvely to an on-: :
_.scene presumptwe test for the presence of blood (R p 175 lmes 9 12; R p. 183 lines 12 25) o

.They also SCIZCd an empty bleach bottle from the exterior trashcan (R p. 484, line 25 — p 485 |

 line 2). | B o

| A serologlst W1th Greenville County Department of Public Safety recorded a number of

1tems from the Hughes re31dence swabbed and sampled for DNA analys1s due to the presence of

' suspected blood k1tchen window- blinds; a blanket a hammer ‘a blue hand towel from the

8



kitchen trash can; pants collected from Jane Hughes" a :shirt:collected from Jane HugheSf the gri‘p
‘ and trrgger of a Glock 45 cahber gun; a pair of pants collected from the v1ct1m a pair of boxers ‘
collected from the v1ct1m a shrrt w1th a torn hem collected from the v1ct1m ﬁngernarl chppmgs
" -vcollected from the v1ct1m a reference sarnphng taken from a spot -of the v1ct1m s blood and.' o
. freferen‘ce samphngs taken from buccal swabs of Andrew Martm Tz ane Hughes Margaret‘

‘Hughes Jacob Hughes and Appellant John Hughes Upon each of the non—reference samples_ '

~ the- serologlst examrned reddrsh brown starns and conducted a presumpt1ve test w1th' ¥

e . phenolphthalern to see if they returned posmve results for the presence: of blood. Most of them )

' '-"f'drd (R P 259 hne9 p 269 hnel R p 274 llnes2 10)

LR

A series of results obtamed from DNA analysrs conducted on the serologlst s samphngs' R

vcohﬁr’med that the .v1ct1m s blood appeared on the 'swabs sampled from the krtchen bhnds the

i ,'av"qu1lt the hammer the blue towel from the k1tchen trash can, Jane Hughes s pants and T shrrt

e ‘.and the clothmg and b1010g1ca1 mater1a1 collected from hrs person (R p- 283 hne 12 p. 292 s

] hne 25) Jane Hughes was a mmor contrlbutor to DNA sampled from the hammer handle (R p N - o

e

, _';'T"';p 286 hnes 2 11) Though ne1ther were a deﬁmtlve match Jane Hughes and Jacob Hughes" ' :

fj‘could not be excluded as possrble trace contnbutors to the samples from J ane Hughes S pants and e ‘

( Fa

T ‘~.‘4‘“:"T sh1rt (R P. 288 l1ne 15 p. 290 hne 9) The serolog1st oplned it was probably both of them e

. 'vbased upon | the apphcable scrence (R p 295 lrne 10 p. 296 hne 4)
At the scene the*uictim had no weapon' on"his person .only a cell phone ssome cash and -

’credrt cards, and other personal papers (R. p: 368 hne 25 — p. 369, lme 4). The vrctlm was |

'dressed in a jacket, jeans, boxer shorts socks and shoes (R p. 368 lines 8-12). The v1ct1m was

»wearmg the Jacket but “[t]he pants and his underwear were, actually, below his buttocks” at hlS



" ankles. (R. p. 88, lines 15-18; R. p. 332, lines 10-12). The b‘lac’k leather jacket andshirt had

bullet holes. (R. p: 141, lines l4-"15);‘ The shirt also had bullet holes and the hemline of the, shirt

o had been rrpped off" at least halfway around (R p 141, lines 2l -23; R. p. 143, hnes 5-22; R p o

’ ’449 lrnes 3 5) The bullet holes corresponded w1th the gunshot wounds the vrctrm sustalned to

L ‘hrs upper body (R. p. l4l lrnes 14 18) But “1nterest1ng1y, there were no holes in the pants. E

“despite the fact that the decedent had been shot in the leg ” (R.p. 368 lrnes 16 20). In fact the
. v1ct1m S boxers were only around the rrght leg, yet h1s pants were around both legs, w1th both‘

artrcles of clothmg pulled down to hlS ankles and a\vrsrble gunshot wound to the upper part of hlS

o ‘rrght thlgh (R p. 160, lines 7- 25 R p 371 lrne 11)

RS At autopsy, the forensrc pathologrst noted several pomts regardrng the v1ct1m ] health{»-

prror to the shootrng, 1nclud1ng obe51ty, emphysema an enlarged heart an enlarged lrver w1th
fatty deposrtron and coronary artery drsease each of whlch caused the v1ct1m to be in “farrly

":poor health” w1th a 31gn1ﬁcantly reduced ab111ty to exercrse (R p 369 line 9 p 370 lme 21)

IR A tox1cology report showed that the v1ct1m s blood alcohol content was ll6 and that he had no: S

"-“':.'_’f.?f_other 1lhc1t substances 1n hrs system (R p 383 lmes 6 10 R p 384 lmes lO 23)

¥

Separate and apart from these observatlons the pathologrst recorded that the vrctrm dred' |

T from multrple gunshot wounds to the torso » (R p 37l hnes 2 3) There were’ s1x total wounds

= “four in the torso, one in the head and one 1n the r1ght thlgh » (R p 371 lrnes 10- ll) One shot

struck the vrctlm through his right eye another stralght down through the left side of hlS neck
another clear through the shoulder and back through the front of his rlght thigh, still another :
through the other front shoulder through to the pulmonary artery, and yet another to the back
rlght shoulder Each shot was ﬁred from at least several feet away and ata downward trajectory. .

\
(R p. 372 lme 5 - p. 379 line 6). The pathologlst opmed that one bullet probably passed

-1 0'



through' the chest and re-entered ‘the leg, meaning that the victim sustained ‘ﬁve separate
gunshots (R. p. 374 line 21 -p. 375 line 11). He oplned that the most fatal of the shots was the

_one that entered the shoulder above the, clav1cle and proceeded stra1ght through the victim’s

/

heart (R p. 378 lines 22- 25)

\

The victim sustarned add1t10nal blunt force trauma to the head (R p 371 hne 7) The,:

- 'multrple contusmns and laceratlons ex1sted in two drstlnct pattems semi- c1rcular and evenly -

spaced rect111near These contu51ons and lacerat1ons Wthh srgmﬁcantly overlapped atop the. B

e v1ct1m 'S head Were each consrstent with a hammer (R p 380 hne 14 p 382 l1ne 19) Chrps‘. -

.1

:'.};?H‘,had been taken from the v1ct1m s skull (R p- 381 llnes 2- 7) The forensw pathologlst also'-j. -

recorded a fractured Jawbone assoc1ated wrth trauma from a hammer claw (R p 381'4 . hne 25 - .

ip_.‘ 382, lrne 5.

T As 0] events occurrlng prlor to January 24 2015 the famrly court had appornted a | B

guardlan ad 11tem to the Chlld custody case pendlng between the v1ct1m and Jane Hughes The s
v1ct1m‘ had for a. time, llved in Callfornla w1th the7two ch11dren and was granted full custody of
.-the eldest Chlld in that State. He sought enforcement of that order in South Carohna as well as
_full custody of the younger ch11d (R p- 233 line 20 — p 234, hne 25) Shortly prlor to this
1nc1dent the appomted guard1an had completed ‘her report on  the case and had notlced an.
'expedxted hearlng regardmg a missed visitation wh1ch the family court set for January 2’J | 2015.
(R. p. 235, line 8 — p. 238, line 22)_. The guard1an ad litem sent not1ce of the'h_earmg on January
A 20 2(')1'5 (R. p. 238 lines 19-20). Jane was proc.eeding in the matter pro se. (R p. 235 lines 3- ‘-

. /R
6). The guardian ad lltem as51gned to the case opined that both the parents and the grandparents

J

the Hughes, “had some issue with boundarles as-it related to the ongoing vrsltatlons and court

11



RER ; contlnued to brrng up problems they had w1th the v1ct1m (R p 418 lrnes 10 12) Jane Hughes, :

| proceedlngs (R p. 236, lrnes 12 15) . \ B L
" The guardlan s report and notlce of the expedlted hearrng caused the Hughes famrly to
: seek gurdance from a member of therr church Chr1st1ne Borsher was a guardran ad lrtem w1th no .
B vrnvolve\ment or attachment to the pendrng famrly court matter and she made tlme to meet w1th_;
the Hughes at therr home about a month prlor to the 1nc1dent (R p 415 l1ne 12 p 417 /lrne“- ;

21) She and her husband vrslted wrth John Margaret Jane and Jane S boyfrrend Martrn (R p .

417 hnes 23 25) Borsher v1ewed her role as one offerlng comfort to the famrly, who was gorng -

o through an; experrencei’v_’,‘lth wh1ch she had her own famlharlty (R p 418 hnes 6 lO) Yet theyj -

g "-I'Borsher returned to the Hughes s house the nrght before the v1ct1m S death (R p""‘438 -

v;_;_élrne 24' P '439 lrne 2) Borsher arrrved around 7 00 P M and drd not depart untll about 2 OOV Lot

A M that Frlday nrght (R p 439 llnes 3- 11) The meetlng 1ncluded B01sher and her husband o
John Margaret Jane and Mart1n (R p 439 lrnes 13 14) Thrs trme Jane ‘was more angry and
: “more vocal” and Borsher was 1nformed “they were gettmg ready to go to court on Tuesday ”? (R R
p 439 hnes 16 23) Jane was adamant that Mr Ferrell not get these chrldren Imean she reallyf‘

dldn t grve any good sohd reasons why She Just dldn t want h1m to have the krds ” (R p 440 "

o 11nes 4 6) Srttrng besrde Jane B01sher heard Jane w1sh the vrctrm gone‘ “Thrngs)would be so‘

much eas1er if he was Just gone ”? Jane sard “[a]nd everybody chuckled” 1n response (R p 440','-'



Martln »r‘ecalled similar talk from the Jane and John Hughes Prior to the actions that
' nrght Mart1n had heard J ohn Hughes ° regularly” talk about self- defense and the Castle Doctrlne
" (R.p. 329 lines 5 14) He also heard Jane Hughes speak negatlvely about Ferrell He gathered
' ,that she felt her l1fe and the chrldren s lives would be better and easier 1f he werent in the

~ picture.” (R. p. 331, lines 6.22). |

! Additionally on the‘nigh_t before thls _inci_dent; someone in the Hughes family called _law |

' _enforcernent"toﬂth'eir Vresidence for -a'security-'checkl Joh-n-' Hughes approached theresponding '

: 'ofﬁcer ‘who parked her blacked out patrol car at the end of the cul de -sac. to observe as.

o requested to ask 1f she had seen anythlng The ofﬁcer had not John Hughes thanked the ofﬁcer 2

"_"'for standlng by (R p 122 lrne 19 p 124 llne 17)

& onERas eoete N . B R o DN

: it

: ,._‘J. gé* R
'John‘tekte'd Jacob two Tdays' bet;o.re ’th‘el kllling that ‘they “need id’ di:scuss‘lvdessert |

o revolutlon is the solutlo‘n » (R P. 461 l1nes 18 25) The n1ght of the klllmg, J_ohn and Jacob

"_Hughes commumcated throughout the evemng (R p- 460 hnes 18 20; R. p 461 hnes 3 23)
thacob texted John at 10 03 P. M on: January 24 tell1ng John to call h1m when he was “ready for

' p1e ” (R p- 462 l1nes l 9). John confirmed at lO 04 P M with a w1ll do” text (R P 462 llnes

1 1-»15). Thirtyas_even minutes- later John texted.Jac‘ob. “almost.” (R; p. 462, l1nes 17522); Fourteen

minutes later fromJohn to JacOb:_ :“just a fewmore “m'inutes,”" andthen another at v'l' 1:03 PM
asking for J ac'ob to call him. Each of .the'se.’ last four tekts 'also -concluded with “gre‘en' dragons and
' elm trees »l (R p 462 l1ne 24 p. 463 l1ne 10) Frnally, Jacob and John exchanged a series of
)

four brief phone calls between 9 47 and ll 27PM. (R p 463 l1ne 14 - p 464, hne 7)

That nlght Jacob met the v1ct1m at a S1mpsonvrlle bar where they chatted for almost

- Presumably mdrcatrng the repetitive use of 1dent1cal emojis.
13 -



J

three hours. (R p 456 lme 23 — p 457, line 24) Jacob and the victim were fr1endly, sometimes

workmg together and sometrmes hanglng out together (R. p. 362, lines 8- 17) They left the bar

- together and went to the Wafﬂe House about two mrles from the Hughes s house (R p. 450, lme

6 p. 451 hne 24) “They seemed cordlal » (R p 452 lme 7) They left the Wafﬂe House
’together in the Vrctrm s car. at ll 20 P M. (R p. 456‘ lrnes lO 12) Jane called 9-1-1 at ll 54'

PM (R p 55 l1ne9)

In Jane s call to 9- l l she announces to the dlspatcher that her husband’s trymg to kil - ~

o 'her (State S Exh1b1t 94 ﬁle “(l) 01 24 2015 23 54 04 911 3 wav,” at 0 22 to 0 25 and 0 57 to -

. 1 00) Before anyone prcks up the phone she asks “where s my hammer‘7” (Id at 0 10 to 0 14) vl

: ;Awaltlng transfer to another drspatcher Jane can be heard askrng, “where 1s he‘7” She 1nstructs_

: _‘others to “get to h1m repeatmg we gotta get h1m ” (Id at 0: 42 to 0: 47) She tells the second‘

"d1spatcher her husband John Ferrell had broken 1nto the house and trred to’ klll her (Id at 2: 04 : -

| ..to 3: 05) B R f-; B ; ST
Then rncongruently, Jane answers thet drspatcher that “he escaped out the”lﬂtchen‘ .
| ':. -wmdow K (Id at 3 20 to 3 25) /When the dlspatcher asks whether he had a gun (because she had B
also recerved reports of gunshots) Jane answered “he dldn t have anythlng that 1'saw” even
-_ though she had earlrer reported he was trying to kill her and she had blood on her (Id at 3 35 to
4 04) She sa1d she had been asleep with the kldS (Id at 4: 04 to 4:15). She sa1d he hit her and
: ‘:pushed the dlnrng room table on her. (/d. at 4: 45 to 4 54)

Two days later at a hotel in Greenvrlle where Jane and Martrn were put up by famrly .
- frrends Jane told Martm “she did it because her dad. hesrtated And that she d1d what she had to

k4

do to protect her famrly ? (R p. 324, lmes 14 19)..
14
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STANDARD OF REVIEW FOR ISSUE 1

“The law to be charged must be determrned from the evrdence presented at trlal ? State V.

N Brayboy, 387 S.C. 174,179, 691 SE2d 482 485 (Ct. App 2010) This Court reviews a _]ury‘ N

charge ‘as a whole in lrght of the evrdence and issues presented at trral ” State V. Brandt 393 '

,‘: ,S C 526 549 713 S E 2d- 591 603 (2011) and “1n a lrght most favorable to the defendant ko

L 387, 389 (Ct App 2000) (emphasrs 1n orrgrnal)

1 State 12 Brayboy, 387 S C at 180 691 S E 2d at 485 ; “A trial court commrts reversrble error -

.when it falls to grve a requested charge on an. 1ssue rarsed by the evrdence presented > State v

L

szth 391 S.C. 408 412 706 S E 2d 12 14 (2011) However a requested charge is properly

- -‘refused when‘ “there is no. ev1dence that the defendant commrtted the lesser offense rather than L

. v',ﬂ‘_’:- the greater offense ” State V. Brayboy, 387 S C at 180 691 S E. 2d at 485 Further “[1]t is not Tas

3*:“ error to refuse to charge the lesser 1ncluded offense unless there is evrdence tendrng to- show the.v o

i defendant was gurlty only of the lesser offense » State v, Coleman 342 S C 172, 175 536 S. E 2d “

"t

oL .

“:Q 'I;j .The trral court properly refused to charge the _|ury on the lesser offense of )

';_—ABHAN because there is no evidence tendmg to show Appellant was guilty only -
. of ABHAN and because ABHAN i is not an approprlate lesser—mcluded offense of o

't'nf B

i murder grven the facts C

' Appellant requested a Jury instruction on assault and battery of a h1gh and aggravated;_. .

nature (ABHAN) as a- lesser 1ncluded offense of murder (R p- 393 hnes 19 24) Appellant -

\ argued that the State produced sufﬁc1ent evrdence to establrsh that the cause of the v1ct1m s death;; .’
- wasa partrcular gunshot wound 1nfl1cted John Hughes rather than Appellant (R P 507 lrnes 18- |
f" .25) The court denied the request to- charge evaluatlng ABHAN as “a totally separate issue and
.a separate charge Tt would not be a lesser 1ncluded offense of the charges here ” (R p. 507 .

lrnes 6 15 R p.. 508 llnesl 3)



| Accordlng to the testimony presented at trlal John Hughes shot the victim after Appellant
| w1elded a hammer and struck h1m several times in the head. (R. p. 317 line 22— p. 318 line 2;
. ‘R p 320, 11ne 14 —p. 322 l1ne 15) Between the hammer blows and the gunshots the vrctlm. _
, 'escaped out the kltchen w1ndow and Appellant could be heard on the 9 1 1 recordmg mstructrnga a

: another person “we gotta get to him.” (R p. 319 lme 6 p 322 lme 15 State s Exh1b1t 94 ﬁle

!

____“(l) Ol -24- 2015 23 54 .04 911 3 ‘wav at O 42 to 0: 47) The forensrc pathologrst testified that the‘ .

v1ct1m sustalned srx gunshot wounds (R p 371 llnes 8 11) He 1dent1f1ed one gunshot wound as -
“the most mortal” of the six because 1t punctured the v1ct1m S pulmonary artery and aorta. (R p

j .376 llnes 1- 17) The forensic pathologrst also testrﬁed that the v1ct1m sustamed several head

"~contus1ons a chlpped skull and a br 'ken Jaw all caused by belng struck by both ends of a

e "’,’“’"“‘N"‘" e

ztl».'_hammer head (R p 380 lme l4 p 382 l1ne ll) 7
. / Murder is the krlhng of another with mallce aforethought S C. Code Ann § 16 3- 10

= -Appellant ] requested ABHAN charge requlres an unlawful act of v1olent 1nJury accompamedi | b'

- t by crrcumstances of aggravatlon such as “the use. of a deadly weapon the 1nﬂ1ct10n of serious - -

- ‘bodrly 1nJury, the 1ntent to commlt a felony, great dlsparlty between the ages and physrcalt _
’ cond1t1ons of the part1es 1nvolved and the d1fference in the sexes.” State v. Coleman 342 S C.at .

5176 536 S E 2d at 389 S. C Code Ann § 16- 3- 600(A) (B) Appellant argues that she d1d not

S strrke the fatal blow and was entltled to the ABHAN 1nstruct1on because she could be found '

culpable of ABHAN rather than murder (Br. of App ‘at lO) But Appellant cannot prevail by.

focusrng on one mortal wound to. the exclus1on of the remainder of the ev1dence

v

B “The mere contentlon that the Jury m1ght accept the State S ev1dence in part and rej ect: it
in part 1s 1nsufﬁc1ent to sat1sfy the requ1rement that some ev1dence tend to show the defendant_‘

-was gu1lty only of the lesser offense ? State V. Gezger 370 S.C. 600, 608 635 S.E. 2d 669, 674
. 6 o , , y



’(Ct.' App. 2006) (collecting cases ﬁnding same). “It is not error to-refuse to charge the -les'ser

mcluded offense unless there is evidence tendlng to show the defendant was guilty only of the

lesser offense ” Stare v. Coleman 342 S.C. at 175 536 S.E. 2d at 389 (emphas1s in original)
Here the ev1dence cannot support a conclusron that Appellant was guilty only of ABHAN rather '

than murder Appellant was prosecuted for murder under an accomplice liabihty theory (E g R

p. 571 ‘hne 8 — p 572 line 17). ‘“Where two persons com‘bme to commrtan unlawful act and in

its execution a homiclde is committed as a probable or natural consequence thereof all present-

: _and part1c1pat1ng in the unlawful act are- as guilty as the one who comm1tted the fatal act » State" ‘

'

v.. Harry, 413 S.C. 534 540 776 SE2d 387, 391 (Ct. App 2015) ajf’d 420 sc 290, 803

~‘SE2d 272 (2017) (quotlng State v. erlds 31 SC 144 146 nrl 442 SE2d 181 182 nlf» o

J-yr e

"‘,,(1994)) State v. Condrey, 349 S C 184 194 562 S. E 2d 320 324 (Ct App 2002) (srmllarly

‘.'deﬁnmg‘ “hand of one, hand of all” theory) The person charged as the accomphce must'

' personally commit the crime or be present at the scene of the crime and 1ntentionally, or through

R

‘ a common desrgn a1d abet or assrst 1n the comm1ss1on of that crime through some overt act 7

; :State v. Langley, 334 S.C. 643 648 49 515 S.E2d 98 lOl (1999)

The record asa whole contains no ev1dence tendrng to show Appellant did not act as an

3

‘5‘;"accomplice.w1th the rema_rnder o,f* the‘ Hughes .family-" 1n“ the killing and covering up-of the,__ _

) , furder. The record also fai‘ls"toVd'ernons'tra'te’"Appellantflacked the malice ’r'equi'siteto murder

rather than-ABHAN. See State v. Fennell, 340 S.C. 266; 275, 531 S.E2d 512, 517 (2000)

(“[T]he circumstances that give rise to ‘ABHAN may also giye rise to an inference of malice

B Thus a defendant may be convrcted of ABHAN regardless of whether mahce is present ”) The |

record 1nstead shows that Appellant took part w1th another to accomplish the kllhng when she_

' assault_ed the victim with the hamrner. in the manner descrrbed by the forensrc pathologist and

‘. 17



the_n‘ told another to “get to him” when he escaped out the kitchen window. The hammer blows . -
inﬂicted by Appellant more ‘than portend the gunshots to come. At theAtime Appellant levied the
- . blows the shooter John Hughes, was “ina cro'uched posltion with his pistol pointed right at” the'
v1ct1m (R p. 318 lines 6-7). Appellant told her boyfnend two days later that ¢ she d1d it because'
her dad hes1tated ? 1ndlcat1ng the plan was’ for her father to shoot and krll the victim but he
wavered and Appellant stepped in w1th the hammer (R p 324 l1nes 14 19) Conversely, there is .
' no. evrdence Appellant stepped mto the srtuatlon alone hit the v1ct1m on the head a few t1mes "
‘ ‘and then removed herself from the remalnder Therefore the trtal court d1d not err whenu 1t‘

.\

- 'refused to charge ABHAN asa lesser-rncluded of murder Eg. State V. Gezger supra.

The tnal Judge s refusal to charge also comports w1th the holdlng 1n State v. F telds in, a o

t‘manner contrary to that presented by Appellant F telds held that where there is no dlspute the- I

h vrctlm dled as a result of the battery alleged in the 1nd1ctment AB and ABHAN are not lesser "
: 1ncluded offenses of murder ? 'State v, Ftelds 314 S C at 145, 442 S E 2d at. 182 (1994) accord :

'State v Holmes 320 S C 259 267 464 S E2d 334 338 (1995) F1elds was charged w1th"'

;murder for hlS alleged partlc1pat10n in the v1ct1m s beat1ng and there was “no- dlspute that the;r

| _v1ct1m dled as a result of the beatlng alleged in the- 1nd1ctment ” Id The F zelds court declmed to
ﬁnd that ABHAN was a lesser 1ncluded offense of murder in that scenario. Id

:Her'e, the recordl leaves no dispute as to Appellant’s involvement _1n the aégregate '_Chain A‘ ‘
- of vactions: ‘that as “indicted» ‘caused: the. vi*ctirn’sdeathv-Both the assault wlth the hammer .and the 8
shootlng are alleged in Appellant s -indictment. (R pp- 595 -596). The hammer assault was
concurrent to John Hughes s bearlng down on the victim with a plstol (R p- 315 line 21 — p.

B 318 lme 7l The assault caused the victim to escape from the scene and John Hughes and the K

' Appellan_t in turn‘ reacted as accompl_rces in fatal‘s_hootmg: Martin urged «Appellant to call 9-1-1 . '



wherein she can be heard instructing others to “get’;- the victim, and John Hughes ran out the
front d00r with hls handgun and shot the victim who begged for his life. (R. p. 3'18,‘1ine 19 ~p.
322, line 20). | I o

Appellant was 1nd1cted and trled under the theory of the hand of one is the hand of all, -
was not merely present at ‘the scene and by al] accounts took part w1th the confederate 1rl the
e_\‘/ents causmg the vrctrm S, death.‘ The fac_t that Appe__llant w1eld_ed~the harnmer and not the prstol' B
"dOes no't dlssolve ‘her dulpability as ‘an‘accornpliceito :the .unjdisputed batteries alleged: in the
. ilndlctment State V. Harry, supra State V. erlds 31 S Ct at 146 n. 1, 442 S.E. 2d at 182 n. 1 see’ :

.-State V. chkman 341 S. C 293 295 534 S E. 2d 268, 269 (2000) (“It is well settled that a L'..

_- chargmg h1m only w1th the pr1nc1pal offense 7). To focus as Appellant does on a sole: gunshoti_ 3
: wound is to remaln bllnd to the remalnder of Appellant S .actlons as‘an accomphce 1n the end‘ .'
'result l{ather the s1tuat10n 1s analogous to F zela’s -and. the ABHAN 1nstruct10n was not. '
_ 'w‘arranted Moreover srnce the record also farls to reflect thatAppellant was gu1lty oaly of the'
lesser -offense _of A_BHAN,_ 1t was ,not error t_ov refuse .the requested, rnstructlon. State v.; Gezgeri,

. . N
_supra. '

- \» 19‘ ‘ : "

-fdefendant may be conv1cted -on- a theory of accomphce 11ab111ty pursuant to an - 1nd1ctment e



| STANDARD OF REVIEW FOR ISSUENl

“On appeal from ~the denial of a ‘directe’d yerdict this Court Vievys the evidence and all

4 reasonable 1nferences in the light most favorable to the State ” State V. Butler 407 S.C. 376, 381
| 755 S E 2d 457 460 (2014) The trlal court should deny a motlon for d1rected verdlct as to any
| charge when “there is any substantxal ev1dence wh1ch reasonably tends to prove the gurlt of the
accused or from Wthh hlS gullt may be falrly and loglcally deduced B State v. thllzps 416,.
N S C 184 193 785 S. E2d 448 452 (2016) (quotmg State v. thtlejohn 228 S, .C. 324, 329 89
. S.E. 2d 924 926 (1955)) “In rev1ewmg a mot1on for d1rected verdlct the trlal court is’ concerned

. w1th the ex1stence of ev1dence not w1th its welght ? Id at 192 785 S.E. 2d at 452 Whrle “the“

. ,; jury must con51der altematlve hypotheses the court must concern 1tself solely w1th_the ex1stence:; el

3

~or non-ex1stence of ev1dence from wh1ch a Jury could reasonably infer gurlt » State v. Bennett

, "-<415 S C 232 237 781 S E 2d 352 354 (2016) (empha31s m orlgmal) e 'f»"

g II : The trlal court correctly demed Appellant’s dlrected verdlct motlon as to the

e ,consplracy ‘charge ‘because: testimony established Appellant acted ‘with at least': e
<17 one otheér family member i in. plannmg and carrymg out a murderous attack uponf e

’ _ the v1ct1m

Appellant moved for a d1rected verdlct on the basrs that the State farled to present'%: 7' “ -

| ev1dence that Appellant engaged ina consplracy w1th famlly members pI'lOI' to. the shootlng (R

‘_.p 499 hnes 6- 9) Con51der1ng the ev1dence in the hght most favorable to the State, the tr1a1 court |

' denled the motlon (R p 499 llnes 10 12 R D 500 lmes 4 11) Th1s ruhng ﬁnds support 1n the-.“
')‘record la1d by’ the State ’ R | |
| “A consprracy is a combrnatron or agreement between two or more persons for the.
purpose of accomphshmg a cr1m1nal or unlawful object or of achlevmg by cr1m1nal or unlawful

means an Ob_]CCt that is ne1ther cr1m1na1 nor. unlawful ? State v Szms 377 S C 598 606 661

B S E. 2d 122 126 (Ct App. 2008), aﬁ'd 387 S C. 557, 694 S E2d 9 (2010) (mternal quotatrons
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~ and citations om1tted) “The essence of a consplracy is the agreement ? State V. Buckmon 347
‘S C. 316 323 555 S E. 2d 402 405 (2001) It must be shown that the defendant is connected to:

~7the consplracy and “mtended to act together [w1th at least one other] for the1r shared mutual _ -

‘ beneﬁt w1th1n the scope of the consplracy charged ” State V. Szms 377 S C.at 607 66l S E 2d at

r ‘:7126 (1ntemal quotat1ons and crtatlons omltted) An overt act is not requrred Id at 606 661 "

\

S. E 2d at 126 Nelther is proof of an express agreement State V. Buckmon supra Also “dlrect ‘ ;

'.ev1dence is not essentlal but the consplracy may be sufﬁc1ently shown by c1rcumstant1al. “

_ ev1dence and the conduct of the partles d. Consplracy may be proven by the specrﬁc overt U

' acts done in furtherance of the consp1racy but the crime is the agreement > Id

LI PR S e e rsimm s - At L. i

ot ‘Hughes famlly to do away w1th the v1ct1m and thus unlawfully procure custody of Jane s,

ch ch1ldren ] ohn Hughes told Martln that he was arrangmg for the v1ct1m to come to the1r house o

T resolve the chrld custody case out of court ” (R p 312 hnes 19 25) Martm was mstructed to 51t

"'ﬁ outsrde “so as not to be a detrlment to the custody case ? (R p 313 hnes 1 25) Jacob and John _.'?.:_; '

5

y ";:-?I_Hughes exchanged calls and. text messages to coordlnate the V1ct1m S arr1val at the Hughes s
.home (R p 460 llne 18 p 464 lme 7) The messages mcluded repet1t1ve usage of green
' ..dragons and elm trees” whlch may be 1nterpreted as code for the plan agamst the V1ct1m In what'g- =
: rnay be c1rcumstant1ally d1scemed as more coded commun1cat1on the Hughes men referenced ‘-
"“dessert ? and Jacob asked John to 51gnal when he was “ready for p1e . (R p. 461 hnes 18 25

\'R P 462, llnesl 9)

Here»}the scope of the consplracy was an agreement among one or more members of thef-f; RS

2 To the extent Appellant s argument rehes upon the evrdence c1ted by the. trlal court when it
"~ tuled on her co- -defendant’s d1rected verdlct motlon a crlmlnal defendant cannot utlhze aco-

defendant’s objection at trial to raise an issue on appeal. See State'v. Carriker, 269 S.C. 553 238
S.E.2d 678 (1977) (while appellant s codefendant did object the appellant may not utlhze the
obJectlon of another defendant to gam revrew) - B . ,



. Then Martin walked in, uninvited to witness Jane, Jacob, and John each engage ina role N

in the attack upon the victim. (R p. 315, lines 9- 24) Jane repeatedly and vxolently assaulted the
. ¢ :
v1ct1m over the head w1th a hammer whlch was corroborated by the forensw pathologrst S.

| ‘-autopsy exammatlon (R p 317 hne 22 p 318 hne 2; R p 380, 11ne 14 p. 382 hne 19)4
A [ t
John held a gun to the v1ct1m 1nsrde the home (R p. 318 hnes 3- 13) Jacob armed a taser at the

o v1ct1m (R p. 319 hnes 15- 21)
Accordlng to Martln the attack caused the v1ct1m to attempt escape out the krtchen

"window Jacob and Margaret tried to keep h1m from "dorng SO, and John ran outslde W1th his

_handgun and shot and krlled the vrctrm who could be heard beggmg for hlS hfe (R p 107 hne:: o

| -23 = p 108 hne 2 R p 320 hne 14 p 322 11ne 15) The way the V1ct1m was found at the.'

L scene’ w1th hlS pants around hlS ankles corroborates Martln s account (R p 160 11nes 7 25 R. p - '
371 11nell) S : | | |
| After the shootrng Margaret the matrrarch of the famlly, cleaned up 1nsrde the home (R . : -
p. 323 11nes 1 9)‘ The foren51c ev1dence corroborates that the scene* “was’ bloodled w1th the

v1ct1m s blood and then wrped (R p 174 11ne 20 p 175 hne 6 R p 175 11nes 9 12 R p -

183 lmes 12 25; R p- 259 11ne9 p 269 11ne1 R p 274, 11nes2 10)..

Yet glven thls evrdence Jane s. contemporaneous call to 911 stated that her husband had. ] s

(

trred to kill her and “escaped” out the krtchen w1ndow (State s Exhlbrt 94 ﬁle “(1) 01 24 2015 ," 4

- 23.54.04 911 -3. wav”) Jane made the call at Martln s 1ntervent10n and behest. (R p. 319 hnes 6-

7

8). However before the dlspatcher chrmed in on the call Jane can be heard 1nstruct1ng others 1ng

. the house to “gethrm ” (Id. at042 to 0:47). . o S I
- After the 1nc1dent Jane verbally 1ndlcated to Martln that she agreed to act m a certarn

way when she told Martin that “she did it because her dad hes1tated And that she d1d what she
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had to do to protect her famlly ” (R p. 324 lines 14- 19)

)

. Jane also took part ina famlly meetlng w1th church member Christme Boisher the mght ‘
before the ?killmg, whereln Jane angrlly stated that life ¢ would be so much easier” if thev1ct1m
was - gone because she d1d not ‘want him with the chlldren Bmsher recalled that everybody

' chuckled” in’ response to Jane’s statement (R p. 439 hne 16 - p 440 line 14). This was the

second such meeting J ane and her famlly had w1th Borsher in whlch J ane expressed dlstress over

o

the possrbihty of losmg her chlldren to the v1ct1m (R. p. 438, hnes 10-18). Moreover Jane spoke S

freely to Martm in a manner 1nd1cat1ng she d1d not want the v1ct1m in her and her chlldren S
2 hves (R p. 331 hnesé 22)
Also by Martm s account John Hughes “regularly” drscussed the concept of self defense

and the Castle Doctrine (R p. 329 hnes 5 14) John also 1ssued at least two “velled threat[s]” to

Martm telhng him prior to anyone s arrest that “the pohce can t know or don t know what went |

o on 1n31de the house 'S0 that “nobody would be in trouble ” (R p 328 lmes 1. 26 R p 329 hnes o

 1s-p 330, lne 25).

: .»4 : '-‘ The record contams substantlal lcncumstantral evrdence that members of the Hughes
family agreed to act together to get r1d of the v1ct1m in order to ensure’ he could not w1n .the Chlld:—
custody battle The c1rcumstant1al ev1dence fulﬁlls the elements of the consp1racy charge Strzte.

v, Buckmon, supra. lévidenced by text messagesa surverl_lance v1deos t‘ro_m the nearby bar: and
Wafﬂe lJouse, and_Mar_tin’.s 'eyewi_tness .account, Jacob lured Ferrell to the Hughe_s’s home_ to
, discuss the upco‘rning‘-custody _hearing. R. p.'_4_56,. line _1:0;- p 457, line 24)..As described herein,
Martin witnessed Jane, 'John and‘ Jacob act in concert'to attack and ultimately kill the victim. It

“can addltlonally be adduced from the totallty of thls evrdence that Jane and her family agreed to

: m1srepresent what actually occurred 1n the home that nlght in an effort to clalm 1mmun1ty from

23



S)

prosecution. Accordingly, -the trial court co'rrectly. denied Appellan’t’s' motion for a 'directe_d

verdict as to conspiracy.
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STAND'ARD OF REVIEW FOR ISSUE III
“[A] motlon to reheve counsel is addressed to the discretion of the tr1a1 Judge and will not -
be dlsturbed absent an abuse of d1scret10n ”? State v. Graddzck 345 S.C. 383 385 548 S. E 2d
: 210 211 (2001) (01tatlon omitted). “An abuse of discretion occurs when the conclusrons of the
trial court either lack ev1dent1ary support or are controlled by an error of law.” State v Pagan :
'_ 369 S.C. 201 208, 631 S.E. 2d 262, 265 (2006) “The movant bears the burden to show :

satlsfactory cause for removal State V. Chzlders 373 S C. 367, 372 645 S.E.2d 233 235

.0

(2007) The motion is properly demed where the movant falls to demonstrate “his counsel had o

- any d1v1ded loyaltles or an actual conﬂlct of i mterest > Id

B : _; 'ITI: The trial court correctly demed Appellant’s motlon to reheve counsel because’_' . f o
77" Appellant failed to establish the existence of any actual conflict .and because *

s ‘Appellant’ s filing of dlsclplmary complamts and dlsagreement w1th counsel do a
- not give cause to requlre ‘the removal of counsel : ’

A
N

}‘ Three months prror to trlal defense counsel- moved for a cont1nuance and also to be
) relleved The presrdlng Judge granted a contrnuance because trlal counsel was awaltmg recelpt of
~ ‘the transcnpt she had ordered from a co- defendant s earher trlal (R p 4 lme 13 p: 5 hne 6). .
'Movrng to the motlon to be reheved defense counsel c1ted a conﬂlct of 1nterest wh1ch sheﬂ;'
. attributed to complaints made by Appellant and othersi tolthe Ofﬁce'of D1sc1plmary .Counsel
';(ODC) Counsel was.. 1nformed by a grouplng of chents that “erther Ms Hughes or a d1rect -

‘member of her famrly” coerced the ﬁhng of “mult1ple bar complalnts concermng counsel’ -

'representatlon (R p. 5, 11ne ll = p 6 hne 14) She enumerated that four complamts had- been ‘

o ﬁled in a two month perlod (R p. 6 lines 23 25). Crucrally, by the t1me of the mot1on heanng,_

each of the d1501p11nary complamts had been ruled upon by ODC and as represented by counsel .

ODC 1ssued “absolutely no ﬁndmg whatsoever agalnst” her. (R. p. 6, lines 15-20).
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Appellant however denred encouragmg other clients tor ‘file grlevances (R p 8, lines 7-
| 13) Appellant asked that counsel be reheved on the basrs that th(ey had a dlfference of oplnlon
. over the calllng of w1tnesses and their preparedness to proceed to tr1al (R p 8 line 14 p 10
llne24) - | '- T : ‘ '

The court denled the motlon but not untrl dlscussmg (€3] counsel s experrence and so'rne N

.

measure of notorrety throughout the bar” asa successful crrmrnal defense attorney, (2) that the . .

court had contmued the tr1al for a b1t longer than 60 days $o that counsel had t1me to receive and a

-1

_'examme Appellant s co- defendant s tr1al transcrlpt (3) that Appellant s dlfference of oprmonﬂ

- over trral strategy 1s not in any way unethlcal behavror or deﬁcrent performance by trial

e counsel (4) that would be a “horrrble detrlment” to Appellant to change trral counsel at thrs

: Juncture (5) that a change n counsel would also put off trral for another per1od of time when the o

| case was already three years old and (6) and that further contmumg the case “to allow new,ﬁ"fe, B

) counsel to get up to speed was contrary to Appellant 5 statement she was ready for thls to come' o v'

to closure i (R p. 11, hne 3 p- 15, line 21) The court 3150 apOlOglzed to counsel for puttrng her? L

o in th1s posrtron if. Appellant 1ndeed caused her harm (R P 14 lmes 12 20)

— Appellant d1d not protest the court’ $ rullng and appeared to agree to counsel S contmued o

representatlon grven the court S tlmelme of the 1mpend1ng tr1al the court s, recltatlon of‘ '

' .conﬁdence m current counsel’s performance and abrhty to prepare for trlal and the court s

| 1nstruct10n that Appellant “ﬁgure out ways to work wrth” and better communlcate w1th current L

e

’ .counsel (R.. p 11 hne 3= 15 line 21) L1kewrse counsel drd not protest the rulmg, nor drd' -
counsel any more succrnctly deﬁne how the percerved conﬂlct prohlblted ‘her from contlnulng to -
ethrcally and ardently represent Appellant Instead counsel asked for a tr1al date (R p 15 hnes“

3-10). )
s



Sl ?ex1sts 1f “the representat1on of one' cllent w1ll be: dx' ctly adverse to another chent”)

= a.sﬂ.w - " poen A Jg:-; v

Vo

.actual conﬂrct of 1nterest occurs where an attorney owes'a duty to a party whose 1nterests are

' -'_adverse to the defendant’s ” State v. Gregory, 364 S C 150 152 612 S. E 2d 449 450 (2005) o
) “The mere poss1b1lrty defense counsel may have a conﬂlct of 1nterest is 1nsufﬁc1ent to 1mpugn a. '

‘ '_.;—_c\rlmmal conv1ct1on ” 1d, (c1t1ng Langford 12 State 310 S. C 357 359 426 S. E2d 793 795_ |
(1993) Cuyler V. Sulllvan 446 U S 335 100 S. Ct 1708 (1980) (r1ght to conﬂlct free assrstance .

S .of counsel)- An actual conﬂlct occurs ' when a defense attorney places h1mself in a situation

!

R g_mherently conduc1ve to: drvrded loyaltles among two or more chents Duncan v. State, 281 S C

“-'1_2_‘-_;;_;435 438 315 S.E2d 809, 811 (1984) ‘Rule 17(a)(1) Rule 407, SCACR (concurrent conﬂlct |

Au concurrent cOnﬂ1ct- may also exist 1f there isa 51gn1ﬁcant r1sk that the representatron

/ R

o of one or more cllents_" w1ll be materrally 11m1ted by .a p,ersonal» 1nterest ,ofthe lawyer.’,’. Rule |

¢ notwrthstandmg the ex1stence of a concurrent conﬂlct of 1nterest so long as the lawyer

| to each affected cl1ent LD Rule l 7(b) Rule 407 SCACR

TR ,In deciding wheth‘er to relleve counsel due:to.an actual-conﬂ'ict' of interest

. the trlal dourt must balance the’ need for the orderly admmrstrauon of
, Justrce with the fact that an irreconcilable conflict exists between counsel and the -
" accused. The court should consider the t1m1ng of the motion, the inconvenience to”
* the:witnesses, the perrod of time elapsed between the date of the alleged offense .~
" and the trial, and the poss1b111ty that any new ‘counsel will be confronted w1th the
~ same conﬂlct ' '

~

Lucas V. State 352 S C. 1,7, 572 S.E. 2d 274 277 (2002) (drscussrng conﬂrct when counsel

} bel1eves cl1ent 1ntends perjury) (quotrng Matter of Goodwzn 279 S C. 274 27677, 305 S E 2d

27 -

- Appellant’s cited cauises for rem('>val of counsel do not" form a‘basis for reversal. “An

o ; "‘::7(a)(2) RPC 'Ru e-f'407 SCACR However ‘a laW}’er may contmue represen at1on‘_~i.fl'.

o ‘}f"?"-::reasonably beheves that the lawyer w1ll be able 10 prov1de competent and drllgent representatron L



578 579 (1983))
Appellant crtes no actual conﬂrct demonstratmg counsel should have been relieved. The
stated conﬂlct does not mvolve d1v1ded loyalt1es between a number of chents Duncan 12 State
:supra Rather Appellant argues that the court should not have demed the motron based upon the
' :age of the case- when trlal- counsel s r’epresentatron was straddled' between an' argumentatrve
",clrent and cl1ent attrlbuted complamts to ODC. (Br of - App at 16). Yet to the extent trlal |

‘ 'counsel s representatron may have faced a materral lrmrtatron due to the purported stram the'

- x

IR x’ : R
L ODC complamts had on.her career the record contradrctsany content1on that Applrcant d1d not

._-retam the beneﬁt of sufﬁcrent pre trral representatron durmg this: perrod “The lawyer s.own
. . “ ‘3 . i K .

1nterests should not be permrtted to- have an adverse effect on representat1on of a clrent

.J:: . — a

Comment 10 to Rule 1. 7 RPC Rule 407 SCACR The record reﬂects that counsel contrnued to'

o act as requrred even when faced w1th adversrty

Counsel plalnly stated that she had “done everythrng w1thm her power to a1d and | L

< ‘ ',commumcate w1th Appellant “and provrde her the same level of representatron that [she] would :

e any other client. » (R p 7 hnes 6-11). Counsel twrce stated she worked fo contlnue to represent.'

‘. Appellant even though 1t “werghed heavrly” on her that’ she felt Appellant had 1ntentronally '

‘1n1t1ated these complalnts to ODC and the trust between attorney and chent had evaporated (R

~

_»p 7 11ne 11 - p 8 lme 6) Counsel’s addltlonal responses to the court 1nd1cated that she had‘
‘analyzed and strateglzed as to how best to try Appellant S case, demonstratlng that she was ’
- capable and engaged in pre- trral preparat1ons (R p. 9, lme 8 — p 10, lme 3) “Thus, the record
supports the trral court’s refusal to relleve counsel. Counsel d1d not denounce her ability to
._provide competent and diligent representationto the 'affected client'. Rule ,177(b)? Rule 4(_)7,,
ISCACR;ﬂ see Comment‘ 8 to Rule 14"7, RPC '('“‘lé_ven’ where there is no direct ad'viersene‘ss, a
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conﬂlct of 1nterest ex1sts 1f there is a 31gn1ﬁcant risk that a lawyer S ab111ty to con51der

recommend or carry out an approprlate course of action for the chent w111 be materlally llmlted

. A
. .s,). B

, | 4 (

| Moreover‘ ;‘rnere ‘disagreement ’betwee'nf an applicant and 'hi‘s counsel' as to' how') to 'ﬂ “ :
proceed w1.th the [case] 1nc1ud1ng the allegatlons to-be ralsed is not sufﬁclent cause, in 1tself to
requrre the’ [court] to replace or to offer to replace court appomted counsel w1th another_

A' attomey > chhardson V. State 377 S.C- 103 106 659 S E. 2d 493 495 (2008) (post convrctlon
reheﬁ ~.'a:Ct10n 'C0n§ld'erlng ‘analogous 1ssue). _f‘Counsel should not be reheyed, and‘ the process
denlayed‘ because an applicant" ;is dissatisﬁed'v With counsel’s l'eg‘i,tirnate refusal to Apursue

- allegatlons that are mentless and/or not proper 1n [the actlon] ” Id

PP R ED AU SR R e Tl A;,».r.:r-. OV HEOY S S A
= &g N PR o : - A T 7 w - k

The chhardson court deﬁned a’ common tactlc émployed by those appomted counsel'

tthat is: analogous to the case at bar Id at 107 659 S.E. 2d at 495 “On most occasmns motlons to
57 , ,

be reheved as counsel “even: 1f not made at the behest of the apphcant are based on the

o apphcant s 1n51stence on ra1s1ng allegatlons that are w1thout ‘merit and/or 1mproper for PCR

f

: _counsel’s refusal to pursue such allegatlons and the apphcant s resultrng dlssatlsfactlon w1th' "

o counsel » Id at 105 n. 2, 659 S E. 2d at 494 n. 2 The court therem cautloned the bench

‘ [T]he ﬁhng of a- drscrphnary complamt should not: result in automatlc .
. removal of appointed counsel. If this.were not the case, apphcants could obtain = |
substitute counsel by the simple expedlent of filing ‘an ethical complaint even if
that complaint is w1thout any factual or legal basis. Instead, the basis for the
‘ complamt should be explored and’ the [court] should exercise discretion in
determining whether the basis for the complalnt constltutes sufﬁc1ent cause to
-relieve counsel ‘ :

The ‘Richardson ‘court found, as haye' others,"that the rnotion to relieve was properly
deniedi when the basis for the motion was the client’s dissatisfaction with counsel due to

- 29



o

counsel’s failur’e to acquiesce to the meritless allegations and strategies the cllent ysrished to

pursue Id;; State v. Graddick, supra (trial Judge d1d not err in denylng defendant’s motron to -'

reheve counsel where defendant alleged counsel was not representmg ‘his interests, was not fully

prepared for thls case and the defendant asserted he d1d not feel comfortable gomg to court w1th -

counsel as hlS lawyer) State 2 Hyman 276 S.C. 559, 281 S. E 2d 209 (1981) (tr1al Judge d1d not

' abuse his dlscretlon in denyrng defendant S motron to reheve counsel based on defendant s. |

' .’"allegatlon that counsel' was not up to date on the law), overruled on other grotmds Srate v, o

.‘ Torrence 305 S. C 45, 406 S. E 2d 315 (1991) |
»- Here the trral court had before 1t thls same common tactrc ‘pro se ODC complamts B

e wh1ch had each been resolved in favor of tr1al counsel by the t1me th1s mot1on was’ heard (Jan 5 (35

'2018 R p 6, lrnes 15 20) Appellant and trlal counsel otherw1se fa1led to develop facts”i’ " |

support1ve of elther an’ actual conﬂlct of 1nterest requrrlng that counsel be relleved or of actual ’

e ;prejudlce to the pre trlal representatron See State V. Gregory, 364 S C. at 153, 612 S E 2d at 450 .

(“a defendant need not demonstrate prejudrce 1f here is an actual conﬂ1ct of 1nterest”) When the.

arguments 1n favor of the motlon to be rel1eved are only most conclusory, it 1s not an abuse of A

. drscretlon to deny a request for new counsel State v. Graddzck 345 S C. at 386 549 S E. 2d at - .

' 211 Wlth counsel and Appellant both farhng tocitea basrs requmng the removal of counsel or .-
' 'prejudlce from ,coun_sel s contr_nued represent_atlon, the'-trral court cannot be found to ha_ve abusedc ‘
" its discretion in denying the motion. -

- CONCLUSION
For al‘l{of the 'foregoi-ng reasons, Respondent _submits that this Court affirm Appellant’s

. ‘convictions and sentence for murder and conspiracy.
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