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STATE OF SOUTH CAROLINA G IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON \3& ,
. b L_ 2007-CP-32-00907

Randall S. Tyler, :
103 M r}ﬂ 28 A ll:Ub |

Applicant,
] ""u CZ:A:HIUG
VS. co :iw\ ;O% U,'?T ORDER
TON, SC
State of South Carolina, [:5\ NG

. )

Respondent. )

)

This matter comes before the Court by way of Applicant's Motion to Alter 6r Amend
Judgment pursuant to Rule 59, SCRCP. The Final Order of Dismissal in this matter was ;igned by
me on May 4, 2012. A hearing into the matter was convened on August 15, 2012 at the Iiexington
County Courthouse. Applicant was present at the hearing and was represented by Adﬁanne L.
Tumer, Esquire. Respondent was represented by Kaelon E. May, Esquire, of the South; Carolina
Attorney General's Office.

Based upon careful reconsideration of all of the evidence in this case and upon full
consideration of Applicant's motion and subsequent hearing on the matter, this Court is not
persuaded to alter or amend the judgment. The previous order fully comports with the requirements
of Rule 52(a) SCRCP.

IT IS THEREFORE ORDERED:

1. That the Applicant's motion is denied and dismissed.

AND IT IS SO ORDERED this /3 day of ﬁwwl\zow ;

W. JEFFREY,
Presiding J
Eleventh Judicial 1rcujt

2) W;CZ _South Carolina
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON CASE NUMBER 2007CP3200907
IN THE COURT OF COMMON PLEAS 4
Randall S Tyler , , : State Of South Carolina Henry McMaster
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [_] Plaintiff [ ] Defendant
or
Submitted by: [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.

ACTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP; (] Rule 41(a), SCRCP (Vol. Nonsuit):
(] Rule 43(k), SCRCP (Settled); (] Other:

ACTION STRICKEN (CHECK REASON):  [] Rule 40(j) SCRCP; (] Bankruptcy:

[ Binding arbitration, subject to right to restore to confirm, vacate or [] Other:

modify arbitration award,
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[J Affirmed; [ Reversed:; (] Remanded: (] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order; (formal order to follow) [] Statement of.:ludgmcm by the Coun:

ORDER INFORMATION

This order [ ] ends [] does not end the case. Additional Information for the Clerk:

CPFORM4M
SCRCP Form 4C (Revised 12/2011)
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ormation; indicate “N/AL in'onie of the boxes,
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Judgment in Favor of Judgment Against Judgment Amount To be Enrolled

(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

Jjudgment details.

2156 3/29/2013

Circuit Court Judge ’ Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on n/a, and a copy mailed first class or placed in the appropriate attorney’s box on 29th day of March
2013. to attorneys of record or to parties (when appearing pro se) as follows:

Adrianne LaVonne Turner PO Box 11844 Columbia, SC John Walter Whitmire 1301 Heidt St. Cplumbia. SC 29204
29211 . :
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Beth A. Carrigg/wh

Beth A. Carrigg - Clerk of Court

Court Reporter
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS‘%

COUNTY OF LEXINGTON )
2007-CP-32-907

~—

Randall S. Tyler. # 294029.

Applicant, ORDER OF DISMISSAL
V.

State of South Carolina,

Respondent.

— AN f— AN ,

n

This matter comes before the Court pursuant to an application for post:tonvictio

o

(PCR) filed March 16, 2007. Respondent made its Return on or about June 14, 2007. An evidemilary
hearing into the rﬁaner was convened on February 1. 2012 at the Lexington County Courthouse. ﬁle
Applicant was present at the hearing and was represented by Adrianne L. Turner, Esquire. The
Respondent was represented by Kaelon E. May of the South Carolina Attorney General's Ofﬁ;e.
At the hearing, the Applicant testified on his own behalf. Additionally, Applicant offered the
testimony of Vickie Hallman (Ms. Hallman) and August Swarat, Esquire (Mr. Swarat). The State
offered the testimony of Dennis bolt. Esquire (Mr. Bolt) Applicant’s trial counsel. This Court also
had before it the records of the Lexington County Clerk of Court, the transcript of the proceedir?‘xgs

against the Applicant, the Applicant’s records from the South Carolina Department of Corrections.

and the records from Applicant’s prior appeal proceedings.
I. PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant 1o
orders of commitment of the Lexington County Clerk ofCan. Applicant was indicted at the June

2003 term of the Lexington County Grand Jury for criminal conspiracy (03-GS-32-2264), burglary-
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1" degree (03-GS-32-2265) and murder (03-GS-32-226). Dennis Bolt, Esquire. represented him: On
June 12, 2003. Applicant underwent trial. pursuant to which he was found guily. He was sentenced
by the Honorable Marc H. Westbrook to confinement for life for murder, life for burglary and ;fi\fe
(3) vears for criminal conspiracy. |

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. :'Fhe
South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Tvler, Op.

No. 05-UP-274 (S.C. Ct. App. filed April 19. 2005). Applicant subsequently filed a Petition for

Rehearing on July 6. 2005. The South Carolina Court of Appeals denied Applicant’s motidn by
order dated August 29, 2005. Applicant subsequently filed a Petition for Writ of Certiorari in the

original jurisdiction of the South Carolina Supreme Court. which was denied by order dated January

4. 2007.

In his current application, Applicant alleges that he ts being held in custody unlawfully for the

following reasons:

1. Ineffective Assistance of Counsel
a. failure to object to the highly prejudicial opinion testimony from a state’s

witness, who had not been qualified as an expert by the trial court;

b. failure to object to the prosecution soliciting highly prejudicial opinion
testimony from a state’s witness who had not been quahf'ed as an expert by

the tnal court;

c. failure to object to the prosecution impeaching Applicant’s exculpatory
version of events that were told for the first time at trial that resulted in the
prosecution crossing the Dovle-Ohio line that resulted in a denial of due
process that denied Applicant his right to a fair trial;

d. failure to object to the prosecutions improper closing that resulted in
misquotes of law, lying to the jury about rules, and deliberately placing highly
prejudicial remarks of misquoted evidence that resulted in proseculorlal
misconduct and denied Applicant his right to a fair trial;
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e. failure to object to the solicitor’s improper closing comments on malice
that  bolstered the state’s case:

f. failure to object to the trial court’s malice instructions that in effect shifted
the burden of proof;

o Cos g. tailure to impeach state’s witness. Donna Hutio, with her three prior
inconsistent statements that contradicted her testimony given during trial and
as a result denied Applicant his right to effective cross-examination;

h. failure to introduce Donna Hutto's three prior inconsistent statements into
evidence that contradicted her testimony given during trial;

1. failure to object to prosecution pitting Applicant against alleged co-
defendant who was not present during the trial, and thus the alleged
statements of Travis Harsey could not be challenged: '

j. failure to do any pretrial investigation. including. but not limited to SLED
reports; “

k. failure to introduce a non-testifying co-defendant Travis Harsey's written
and complete oral statements into evidence when the state elicited only
portions of Harsey’s oral statements made to Detective Frier. '

2. Denial of Due Process
3. Prosecutorial Misconduct

I1. SUMMARY OF TESTIMONY AND EVIDENCE PRESENTED AT THE PCR
EVIDENTIARY HEARING

Ms. Hallman's Testimony

At the PCR hearing Ms. Hallman testified that at the uime she testified at the Applicant’s mal
she was emploved by the Lexington County Sheriff's Office as a Senior Investigator. Ms. Hallnflan
testified that she took pictures of the Applicant’s hands, that the photographs she took were emefred

into evidence at the Applicant’s trial, and that the photographs entered at trial were colored. She
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testified that she took the photographs labeled State’s exhibit 18, 19. and 20. Ms. Hallman testiﬁed
that she photographed the Applicant’s hands only one time. Ms. Hallman testified that she was not
qualified as an expert at the Applicant’s rial. Ms. Hallman testified that it appeared the form in the
gunshot residue kit for the subject John Marshall Hutto was not fully completed and that the form is

folded into the kit for the trace department at SLED.

Mr. Swarat’s Testimony

Atthe PCR hearing Mr. Swarat testified that he was the lead prosecutor for Applicant’s case
and that Mr. Marion Moses assisted him in prosecuting the Applicant. Mr. Swarat testified that the
prosecution used the photographs taken at the scene and the blood left at the scene in trying to
determine the source of the blood. He testified that the pictures taken of the Applicant's hands \jvere
taken nine to ten days after the homicide. Mr. Swarat testified that another exhibit that went with the
color photographs labeled exhibits 3 and 5 were the ceiling tiles that had knuckle marks. Mr. Swarat
testified that exhibits 1 and 2 showed the same abrasions on the Applicant’s hands but that t};ese
photographs were not the same as the other photographs taken of Applicant’s hands.

Mr. Swarat testified that Donna Hutto may have given statements to the police but that he
could not recall. He testified that Donna Hutto was questioned about what tobk place the night of the
incident. that he could not recall why Donna Hutto gave a second statement. and that Donna Hutto
heard the argument between the victim and Applicant. that she ran to her brother’s house and that
Hutto's brother returned with her to the scene with a gun. Mr. Swarat testified that Donna Hutto :had

an issue with telling the police that her brother brought a firearm back to the scene but that this was
|

not an issue with the facts of the case.
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Mr. Swarat testified that with regard to the statement made by the state in closing that, “rules
prevented the state from having the co-defendants tried together.” (Tr. p.332. lines 3-10) he may
have been referring to an evidentiary issue; that the two co-defendants were not tried together
because they both gave statements pointing the finger at each other and that this was a Bruton issue.
He testified that trying the two co-defendants together would have prevented the prosecution from
going into the statements made by each co-defendant and that it was a strategic decision not to try the
codefendant together. Mr. Swarat testitied that Applicant’s co-defendant gave two statements to

police.

Applicant’s Testimony

Atthe PCR hearing Applicant testified that with regard to the black and white photographls of
his hands, that Applicant remembered when these photographs were taken. that they were not taken
ten days after the homicide, but that they were taken on the day Applicant was arrested referrinlg o
Applicant’s exhibit 3 Applicant testified that trial counsel should have objected to these photographs
at trial. Applicant testified that trial counsel failed to object to Ms. Hallman's testimony at trial based
on that she was not qualified as an expert. Applicant testified that Ms. Hallman's testimony at trial
contained forty-eight references to “blood,” and that this testimony was prejudicial.

Applicant testified that trial counsel failed to object based on Doyle v. Ohio and that
Applicant has invoked his right to remain silent. Applicant testified that his co-defendant’s eniire
statement given to police was not entered into evidence at trial and that only an excerpt of the
statement was entered into evidence. Appiicant testified that the state made improper comments
concerning “malice” in the closing arguments (Tr. p.329), and that due to the fact that the jury was

aware that Applicant either dealt drugs or engaged in drug use that the jury could conclude there was
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an unlawful act; and that Applicant was not trial for any drug charges. Applicant testified that trial

t

counsel failed to object to the state’s improper comments on malice during closing arguments.

- Applicant testified that trial counsel in his opening statement to the jury referenced the witnesses as

having given multiple statements; that Donna Hutto was one of these witnesses; that trial counsel
promised the jury these statements and then did not deliver; and .lhat trial counsel did not créss-
examine Donna Hutto and impeach her using her own statement. Applicant testified that Hur}o's
third statement lays out a timeline that does not match one of her previous statements and this wo]fuld
have been critical for the jury to hear. |
Applicant testificd that he met with trial counsel three to four times prior to trial. thatcouhsel
said Applicant’s co-defendant would be at the trial but the co-defendant was not present at
Applicant’s trial. Applicant testified that he wrote letters to the South Carolina Bar Association and
the presiding Judge prior to trial concerning counsel’s performance, that Applicant never received a
preliminary hearing. and that counsel did not prepare a defense. Applicant testified that SLED
documents were not entered at trial, that the ballistics reports were inconsistent with each other, Z;nd
that counsel failed to inform the jury that Hutto’s brother had a gun. Applicant testified that coun%sel
should have interviewed Hutto's brother. that Hutto's brother gave two inconsistent statements. and
that counsel should have contacted Debra Harsey. who was the mother of Applicant’s co-defendant.
Applicant testified that his co-defendant’s wife and brother all gave the police multiple statements

and that counsel failed to interview these people. Applicant testified that counsel failed to interview

James Williams. that counsel failed to obtain and/or review James Williams® statement and the tape

of James Williams™ statement.
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Applicant testified that counsel failed to introduce his co-defendant's entire statement into
evidence at trial. Applicant testified that trial counsel objected to the hearsay testimony. .~\pplicant
testified that his co-defendant never said, *hid,” as reflected in his statement, and that the jury needed
Harsey’s entire statement 1o see that Harsey never hid the car at Applicant’s direction. Applicant
testified that Harsey’s/statemenl includes information about his brother and how the gun ;was
disposed of that the statement would have refuted the state’s theory. and that in his statement Ha’rse_x‘f
denied the conspiracy.

Mr. Bolt’s Testimony

At the PCR hearing trial counsel testified that he has practiced law for thirty-eight years,.that

he started out practicing law as a prosecutor, and that sixty percent of his practice was in the area of
t

criminal law. Counsel testified that he was-the second attorney on the Applicant’s case and that he
was retained to represent Applicant. Counsel testified that he met with Applicant at least eight td ten

times if not more; that counsel discussed with Applicant the indictments, the charges, the elements of

the offenses Applicant was charged with: the possible punishments for the charges; and ithe
Applicant’s version of the events. Counsel testified that the problem with Applicant’s ini‘tial

statement to the police. in which Applicant told the police to look at his brother. was that Applicant

{
t

made this statement on his own volition as he was leaving and being escorted by the police.
Counsel testified that Applicant’s blood and DNA was found at the murder scene, 't'hat

Applicant informed counsel the police planted said blood evidence, and that counsel cxplainecj to

Applicant the planting of evidence could not be used as a defense for Applicant. Counsel testified
{

that Applicant was offered a plea to manslaughter but could not recall the term of year's' otfcréd.

Counsel testified that he explained to Applicant, Applicant’s right to testify at trial and not testify,

\x\.
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that they could argue mere presence at trial. and that ultimately counsel decided upon the best
defense which was presented at trial. Counsel testified that he reviewed the SLED documents, that
three shell casings were found and traced to the pistol. that the bullets were fragmented. and ‘[hat
counsel fecei\fed all the discovery materials {rom the state. Counsel testified that he reviewed all the
discovery materials with Applicant, that Applicant provided counsel with potential witnesses. but
that there were no witnesses who could vouch for the Applicant’s whereabouts when the victim was
killed.

Counsel testified that he did speak with James Williams, that the defense presented was rrfwre
presence and that there was a discrepancy in the time frame. Counsel testified that he spoke with the
Applicant’s family in preparation for trial, that counsel reviewed the ballistics report, but that couhsel
could not recall whether he reviewed the ballistics report with Applicant. Counsel testiﬂed that he

had sufficient time to prepare for Applicant’s trial.

III. APPLICABLE LAW
In a post-conviction relief action, Applicant bears the burden of proving the allegations in
|
their application. Butler v, State, 286 S.C. 441, 534 S.E.2d 813 (1983). Where the application

alleges ineffective assistance of counsel as a ground for relief. Applicant must prove that "counsel's

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result.” Strickland v. Washington. 466 U.S. 668, 104 S.Ct.
2032. 2064, 80 L.Ed.2d 674. 692 (1984); Butler. Id.
The proper measure of performance is whether the attorney provided representation within

the range of competence required in criminal cases. The courts presume that counsel rendered
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adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment. Strickland, [d. Applicant must overcome this presumption in order to receive relief,
Cherrv v. State, 300 S.C. 113,386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, Applicant must prove that counsel's performance was deﬁci]ent.
Under this prong, the court measures an attorney’s performance by its "reasonableness uﬁder
professional norms.” Cherrv. 300 S.C. at 117, 386 S.E.2d at 623, citing Strickland. Secénd,
counsel's deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that. but for counsel's unprofessional errors. the result of the proceeding would have téeen
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

[V. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed;the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court reviewed the Clerk of Court records regarding the subject
convictions, the Applicant’s records from the South Carolina Department of Corrcctions,ithe
application for post-conviction relief, the transcripts and documents from the prior proceedings,;lhe
exhibits introduced at the PCR hearing, and the legal arguments of counsel. Pursuant to S.C. Code
Ann. §17-27-80 (2003); this Court makes the following findings of fact based upon all of the
probative evidence presented. | |
1. Ineffective Assistance of Counsel

a. & b. Failure to object to prejudicial opinion testimony from a state’s witness who had

not been qualified as an expert by the trial court
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Applicant asserts that trial counsel was ineffective for failing to object to the state‘§
solicitation of blood testimc-my by Vickie Hallman, who was not allowed to give expert witness
testimony without having been qualified as an expert by the trial court. At the PCR heariing,
Applicant testified that Ms. Hallman’s trial testimony included testimony concerning blood spa:ner_.
transferred blood, and ninety-degree angled blood spatter. Mr. Bolt testified that he did not objeét 1o
Ms. Hallman's trial testimony concerning blood spatter because Ms. Hallman was a forensic scientist
and testimony concerning blood spatter was proper from a forensic scientist. Our courts are
understandably wary of second-guessing defense counsel’s trial tactics. Where counsel articulates
valid reasons for emploving a certain strategy, counsel’s choice of tactics will not be deemed

ineffective assistance. Whitehead v. State, 308 S.C. 119,417 S.E.2d 530 (1992). See also Dempl‘ sey

v, State, 363 S.C. 365,610 S.E.2d 812 (2005) und McLaughlin v. State, 352 S.C. 476. 575 S.E.Qd

841 (2003). This Court finds that Mr. Bolt articulated valid strategic reasons for not objecting to Ms.
Hallman’s trial testimony concerning blood spatter. This Court accepts Mr. Bolt’s reasoning as to
why he did not object. Furthermore. there has been no showing by the Applicant that the outcome of
his trial would have been different if this objection had been made based upon his cross-examination
and evidence adduced at trial. This Court finds that Applicant has failed to how that he was
prejudiced by tnal counsel’s failure to object. Therefore, this allegation is denied and dismisse:d.

c. Failure to object based on Doyle v. Ohio

Applicant asserts that trial counsel was ineffective for failing to object to the prosecufion
impeaching Applicant’s exculpatory version of events that were told for the first time at trial that

resulted in the prosecution crossing the Doyle-Ohio line that resulted in a denial of due process that

denied Applicant his right to a fair trial. Applicant directs this Court’s attention to pages 299-300 of

N /,/
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the trial transcript. In Dovle v. Ohio. 426 U.S. 610 (1976). the Supreme Court held that the
prosecution could not attempt to impeach a defendant’s exculpatory story, told for the time at trial.
by cross-examining him about his failure to the story after recciving Miranda warnings. However, the
Court also reasoned that this prohibition did not apply in situations where the defendant’s post-ahest

silence was not the result of Miranda warmings. Miranda v. Arizona, 384 U.S. 436 (1966). The

Constitution does not prohibit the use for impeachment purposes a defendant s silence prior to arrest
or after arrest if no Miranda warning were given. Such silence is probative and does not rest in any
implied assurances by law enforcement authorities that it will carry no penalty. Brecht v.
Abrahamson. 507 U.S. 619 (1993). Mr. Bolt testified that he did not object because Appli:cant
invoked his right to remain silent. but that Applicant then waived his right to remain silent by way of
Applicant’s self-initiated comment about his brother. Mr. Bolt also testified that Applicant waived

Miranda with attorney Simmons present.

Where counsel articulates valid reasons for employing a certain strategy. counsel*s choice of

tactics will not be deemed ineffective assistance. Whitehead v, State. 308 S.C. 119.417S.E.2d 530

(1992). See also Dempsev v. State, 363 S.C. 365. 610 S.E.2d 812 (2003) and McLaughlin v. State,

352 S.C. 476, 575 S.E.2d 841 (2003). This Court finds that Mr. Bolt articulated valid strategic
reasons for not objecting based on a violation of Doyle v. Ohig. This Court accepts Mr. Bolt’s
reasoning as 1o why he did not object. Furthermore. there has been no showing by the Applicant fhat
the outcome of his trial would have been different if this objection had been made based upon;his
cross-examination and evidence adduced at trial. This Court finds that Applicant has failed to how

that he was prejudiced by trial counsel’s failure to object. Therefore, this allegation is denied and

dismissed.
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d. & e. Failure to object to solicitor’s improper closing comments

Applicant asserts that trial counsel was ineffective for failing 10 object to the prosecution’s
improper closing that resulted in misquotes of law, lying to the jury about rules, and making highly
prciudicial»remarks of misquoted evidence. Applicant directs this Court’s attention to pages 353-365
of the trial transcript. Mr. Bolt testified that in regards to Applicant’s allegation that the solicitor
encouraged the jury violate the “Golden rule,” that he did not recall objecting to the state’s closing,
that he usually objects to any improper closing arguments, and that he probably did not object
because he did not find the statement objectionable. Mr. Bolt testified that he did not object to the
‘rules’ comment by the solicitor (Tr. p.333. lines5-135) because Applicant’s defense was tojput
Applicant's absent co-defendant. Travis Harsey. on trial; to establish the gun was Harsey’s: and frely
on the fact that the state would have to explain why Harsey was not at the Applicant’s trial. Mr. Bolt
testified that he did not object to the solicitor’s statement that “finding Applicant innocent would be
an insult to common sense” (Tr. p.356. lines14-20). because he did not find the slatc@ent
objectionable and that there was no ground on which to base an objection. Additionally. Mr. Bolt
testified that he did not object to what Apblicam alleged to be a misquotc of the law wh'en;the
solicitor told the jury they have would have to believe everything that Applicant said to ﬁnd
Applicant not guilty, because Mr. Bolt did not find the comment objectionable. Mr. Bolt testiﬁed that
sometimes whether to object during closing arguments is a matter of tral stra‘legy and that he c%oes
not typically shy a\\;a}f from objecting during closing arguments when it is proper. Counsel furiher
testified that he did not object to the solicitor’s closing argument concerning “malice”™ (Tr p.329)
because there was no basis on which to object. Counsel testified that the statement did not shiﬁk the

burden of proof. that the intention to commit an illegal act had nothing to do with drugs as Applicant

\
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was not on trial for any drug charges, and that Applicant was mistaken as to what the law on m‘alice
actually means. Counsel testified explaining that the solicitor never specified the ‘unlawful® or
"intentional” act in his comments on malice and that the state is not required to specify the unla;wful
act they are referring to.

This Court finds that the solicitor’s closing arguments must be viewed in the context dfthe

entire record. McLaughlin v. State, 352 S.C. 476. 575 S.E.2d 841 (2003). While the State’s closing

arguments must be confined to evidence in the record and the rcasonable inferences that ma‘y‘ be
drawn from the evidence, Copeland, 321 S.C. 318, 468 S.E.2d 620 (1996): to be entitled to amnew
trial for improper closing arguments Applicant must show “the Solicitor’s comments so infected the

trial with unfairness as to make the resulting conviction a denial of due process.” State v. Hamilton,

344 S.C.344. 362,543 S.E.2d 386, 596 (2001). After revie\\"ing the entire record. this Court doe$ not
find any comments by the solicitor so infected the trial that a new trial is warranted. The solicitior’s
arguments were proper comments on the facts but, even if improper, the arguments did not **so iﬁfect
the trial with unfaimess as to make thc; resulting conviction a denial of due process.” See Hamifton.
344 S.C. 344, 362, 543 S.E.2d 386. 596 (2001). This Court is not convinced that the solicit;or’s
arguments even reach the level of being improper, but certainly there is no evidence that Applicant
was prejudiced. Additionally, this Court does not find that Mr. Bolt was ineffective for failing to
object. He provided a rational explanation was to why he did not object and this Court accepts Mr.
Bolt’s reasoning as to why he did not object. Therefore, these allegations are denied and dismissed.
f. Failure to object to the trial cqurt’s malice instruction

Applicant asserts that trial counsel was ineffective for failing to object to the trial court’s

malice instruction that in effect shifted the burden of proof. Applicant directs this Court’s attention to

, &
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pages 374-375 of the trial transcript. Counsel testified that he did not object to the court’s malice
instruction because there was nothing objectionable about the instruction. Counsel testified tjhat
criminal intenf was charged. 10 the extent malice incorporates intent. The South Carolina Court of
Appeals held that evidence that Applicant told James Williams Applicant was mad at the victim zlmd
that Applicant and Harsey conversed in low tones in the back room with a gun pointed to ‘the
presence of malice. State v. Tyler, Op. No. 03-UP-274 (S.C. Ct. App. filed April 19. 20035). The
Court of Appeals further held that the evidence that Applicant wore a mask and ordered the victim
into the house, and that Applicant’s blood was found on the ceiling tiles tended to show motive and a
preconceived plan. Id. The Court of Appeals found that there was over\\-'hclming-cvidence‘ of
Applicant’s guilt as to all three charges. Id.

“In reviewing jury charges for error. we must consider the court’s jury charge as a wholé in

light of the evidence and issues presented at trial.” State v. Adkins, 353 S.C. 312.318. 577 S.E.2d
460, 463 (Ct.App.2003). “A jury charge 1s correct if, when the charge is read as whole, it conta:ins
the correct definition and adequately covers the law.” Id. at 318. 577 S.E.2d at 464. A jury charge
which is substantially correct and covers the law does not require reversal. State v. Foust, 325 S;.C.
12,479 S.E.2d 50 (1996). “[T]he trial court is required to charge only the current and correct lavsjf of

South Carolina.” Sheppard v. State, 357 S.C. 646, 665, 394 S.E.2d 462, 472 (2004). *“The law td be

charged must be determined from the evidence presented at trial.” State v. Knoten. 347 S.C. 2:96.
302.335S.E.2d 391, 394 (2001). “The substance of the law is what must be charged to the jury, not
any particular verbiage.” Adkins. 353 S.C. at 318-19, 577 S.E.2d at 464. Ifrajur_v charge given at
trial is a correct statement of law. trial counsel is not ineffective for tailing to object. Toomef v,

State, 339 S.C. 434, 529 S.E.2d 719 (2000). This Court finds that trial counsel articulated valid
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reasons for not objecting to the trial court’s instruction on malice. This Court agrees with trial
counsel and finds that the trial court’s instruction on malice contained the correct definition and
adequately covered the law. This Court finds that trial counsel was not ineffective for failing: to
object to the trial court’s instruction on malice; therefore, this allegation is denied and dismissed.

g. & h. Failure to utilize Donna Hutto’s statements at trial

A_pplicant asserts that trial counsel was ineffective for failure 1o impeach a state’s wimgss,
Donna Hutto, with her three prior inconsistent statements that contradicted her testimony given
during trial and as a result denied Applicant his right to effective cross-examination. Applicant a.lso
asserts trial counsel was ineffective for failing to introduce Hutto’s statements into evidence.
Counsel testified that Donna Hutto's statements were very incriminating to Applicant and contained
a lot of incriminating information concerning Applicant. and that counsel did not want to enter
Hutto’s statements into evidence because they did not have a high impeachment value. Couﬁscl
testified that he could not introduce Hutto’s statements until she testified and that Hutto was a very
compelling witness for the state. Counsel testified that he discussed the feasibility of What Hutto
could see through the. house with Applicant, that Applicant claimed Hutto could not see what $he
claimed to sce from where she claimed to have stood, and that counsel did not visit the victim’s
house to stand in the same place as Hutto did. Counsel testified that Hutto's testimony was that ;she
was looking out the kitchen window when she saw Applicant walking into the garage, that Hutto
identified Applicant’s voice, and that Applicant had a friendly ongoing relationship with Hutto and
the victim. Counsel testified that Applicant claimed he was in the garage. so it would have been hard
to incorporate Applicant’s defense with trying to establish that Applicant was not in the garage. and

that this strategy would have given Applicant no credibility with the jury. Additionally, counsel
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testified that with regards 1o his opening statement (Tr. p.57. lines1-9). this was not a promise made
by counsel to the jury that the defense would introduce statements from the witnesses.

Strickland requires that trial counsel be given leeway to make reasonable strategic decisions.
No particular set of detailed rules for counsel’s conduct can satisfactorily take account of the variety
of circumstances faced by defense counsel or the range of legitimate decisions regarding how be‘st to
represent a criminal defendant. Id. 466 U.S. 668. Where counsel articulates valid reasons for
employing a certain strategy. counsel’s choice of tactics will not be deemed ineffective assistahce.

Whitchead v. State, 308 S.C. 119,417 S.E.2d 330 (1992). See also Dempsey v. State, 363 S.C. 365,

610 S.E.2d 812 (2005) und McLaughlin v. State, 352 S.C. 476. 575 S.E.2d 841 (2003). This Court
finds that trial counsel articulated valid strategic reasons for not introducing Hutto's statements ;nto
evidence. This court accepts counsel's reasoning and finds that there has been no showing by the
Applicant that the outcome of his trial would have been different if counsel had introduced the
statements into evidence. This Court finds that Applicant has failed to show counsel’s 'performahce
in this respect was deficient and any resulting prejudice; therefore, this allegation is denied and
dismissed.

As to Applicant’s assertion that counsel was ineffective for failing to impeach Hutto withher
statements, this Court finds that Applicant failed to meet his burden of proof. The nature and scope

of cross-examination is inherentlv a matter of trial tactics. United States v. Nersesian, 824 F.2d

1294, 1321 (2™ Cir. 1987). Trial counsel testified that he was not going to beat up on Hutto (the
victim’s widow) in front of the jury and that Hutto's statements did not have a high impeachment
value. This Court finds that Applicant has not shown that trial counsel was deficient in that choice of

tactics or any resulting prejudice. Accordingly. the Applicant has not shown that a different approach
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" to cross-examination would have been beneficial to the defense; therefore. this allegation is denied

and dismissed.

i. Failure to object to prosecution pitting Applicant against co-defendant

Applicant asserts that trial counsel was ineffective for failing to object to the prosecution’s
pitting of Applicant against his élleged co-defendant. who was not present during the trial, and thus
the alleged statements of Travis Harsey could not be challenged. Applicant directs this Court’s
attention to page 303. lines24-25 of the transcript. Counsel testified that “pitting’ has to do \‘\'ith
witnesses commenting on the veracity of another witness. a witness versus a witness, and ’[hal
‘pitting” is not applicable to co-defendants against each other. Counsel testified that he did not ob}ect
based on improper pitting of co-defendants, one of whom was not present. because that was not a

proper objection. It is improper to cross-examine in a way that requires a witness to attack another

witness's credibiliry. Burgess v. State, 329 S.C. 88. 495 S.E.2d 445 (1998) (“No matter hofw a
question is worded, anytime a solicitor asks a defendant to comment on the truthfulness or explain
the testimony of an adverse witness, the defendant is in effect being pitted against the adverse
witness. This kind of argumentative questioning is improper.™)

Where counsel articulates valid reasons for employing a certain strategy, counsel s choice of

tactics will not be deemed ineffective assistance."Whitehead v. State. 308 S.C. 119,417 S.E.2d 530

(1992). See also Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005) and McLaughlin v. State.

332'S.C. 476. 575 S.E.2d 841 (2003). This Court finds that trial counsel articulated valid strategic
reasons for not objecting to the solicitor’s cross-examination of Applicant on the grounds of
improper pitting of witnesses. The record reflects that Travis Harsey was not a witness at Applicant’s

trial. This Court accepts counsel’s reasoning and finds that there has been no showing by the
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Applicant that the outcome of his trial would have been different if counsel had made such an
objection. This Court finds that Applicant has failed to show counsel’ performance was deficient and
any resulting prejudice; therefore, this allegation is denied and dismissed.

j- Failure to conduct pre-trial investigation

Applicant asserts that trial counsel was ineffective for failing to do any pre-trial investigation.
including but not limited to SLED reports. At the PCR hearing Applicant alleged that counsel did:nol
prepare a defense and that the SLED documents were not entered into evidence at trial. Applicant
also alleged that counsel failed to contact and interview the following individuals: Johnny Hutto,
Travis Harsey's wife, Sammy Harsey, James Williams, and Travis Harsey's mother. Counsel
testified that he met with Applicant eight to ten times prior to trial and that counsel discussed with
Applicant the charges, discovery materials, and possible defenses. Counsel testified thaf he recei}vcd
and reviewed the SLED documents prior to trial. Additionally, Counsel testified that hé received and
reviewed all the statements made by Travis Harsey’s wife, Sammy Harsey (Travis Harséy's brother)
and James Williams, and that these individuals were represented by attorneys. Counsel testified that
he did not interview Hutto's brother. but that he did review his statement. Counsel testificd that none
of the Harsey's statements were beneficial to Applicant’s defense. Counsel testified that Applicant
never asked counsel about matching Applicant’s hands to the knuckle impressions found in the
ceiling tiles. Counsel testified that he interviewed the Detectives who investigated Applicant’s case
and learned that someone had discovered money at the victim's house in the ceiling, that someone
tried to get the ceiling tiles loose to obtain the money, and that this resulted in the knuckle marks in
the ceiling tiles. Counsel testified that he asked Applicant about the blood found on the ceilihg tiles,

that Applicant to.ld counsel the police must have planted his blood, and that Applicant denied trying
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to steal the money from the ceiling.

“Failure to conduct an independent investigation does not constitute ineffective assistance of
counsel when the allegation is supported only by mere speculation as to the result.” Moorehead v.

State, 329 S.C. 329, 496 S.E.2d 415 (1998). To establish counsel failed to adequately prepare: for

trial. Applicant must present evidence of what counsel could have discovered or what other defenses

could have been pursued had counsel more fully prepared. Jackson v. State, 329 S.C. 345, 495

S.E.2d 768 (1998). Here. the Applicant could not point to any specific matters or evidence that
counsel failed to discover that would have been likely to have any outcome more favorable to‘fthe
Applicant.

The Applicant did not produce any witnesses or offer any other evidence from which Fhis
Court could conclude that the outcome of the case would lik'ely have been different, had that
evidence been developed. Prejudice from trial counsel's failure to interview or call witnesses cannot

be shown where the witnesses do not testify at post conviction relief. Underwood v. State, 309 S.C.

560, 425 S.E.2d 20 (1992); Bassette v. Thompson, 915 F.2d 932 (4th Cir. 1990), cert. denied, ;199

U.S.982(1991). An Applicant must produce the testimony of a favorable witness or otherwise offer

the testimony in accordance with the rules of evidence at the PCR hearing in order to establish

prejudice from the witness' failure to testify at trial. Bannister v, State, 333 S.C.298. 3509 S.E.2d 807
(1998). The Applicant presented no such witness at the PCR hearing. This Court finds that Applicant

has failed to show counsel’s performance was deficient and any resulting prejudice: therefore. this

allegation is denied and dismissed.

k. Failure to introduce Applicant’s co-defendant’s full statement into evidence

Applicant asserts that trial counsel was ineffective for failing to introduce a non-testifving co-
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defendant’s. Travis Harsey’s. complete written and oral statements into evidence when the state
elicited only portions of Harsey’s oral statements made to Detective Frier. Counsel testified that he
did not introduce Travis Harsey’s entire statement into evidence because it reflected that Applicant
was mad at the victim, that Applicant had paranoia regarding the victim's relationship with
Applicant’s wife. and that Applicant had the gun. Counsel also testified that Travis Harsey stated in
his second statements that “he lied” and that while it is disparaging to lie counsel could not imagine
anything more incriminating to Applicant than Travis Harsey’s statement. Counsel testified that he
did object to the state’s “cherry-picking’ of lines from Harsey's statement; however the trial court
overruled his objection. Counsel testified that with regard to Harsey’s initial statement dated July 16,
2002, in which Harsey said “told Applicant come over if he wanted $2,000." that if the state's theory
was that Applicant needed money then the statement would have been somewhat relevant; however
counsel testified that this was not the state’s theory. Counsel testified that he explored the feasibility
of calling Applicant’s co-defendant, Travis Harsey to testify, but that counsel believed Harsey was
going to stick to his statement and that Harsey's testimony was going to be consistent with his
statement.

Our courts are understandably wary of second-guessing defense counsel's trial tactics. Where
counsel articulates valid reasons for employing a certain strategy. counsel's choice of tactics will not

be deemed ineffective assistance. Whitehead v. State, 308 S.C. 119,417 S.E.2d 330 (1992). See

also Dempsey _v. State, 363 S.C. 365, 610 S.E.2d 812 (2005) and McLaughlin v. State. 352 S.C.

476.375 S.E.2d 841 (2003). This Court has reviewed the statements of Travis Harsey presented by
Applicant at the PCR hearing. This Court agrees with counsel in that Travis Harsey's statements

were very damaging and incriminating to Applicant. Trial counsel articulated valid strategic reasons
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for not entering the statements into evidence at trial. The Applicant has not shown that counsel was
deficient in that choice of tactics. This Court finds that there has been no showing b_\_'" the Appliczint
that the outcome of his trial would have been different if counsel had introduced the statements ir!1t0
evidence. This Court finds that Applicant has failed to show any resulting prejudice; therefore, this
allegation is denied and dismissed.

2. Prosecutorial Misconduct

The Applicant has alleged prosecutorial misconductin the following instances: by taking part
of the investigatory apparatus; by making improper comments during closing arguments; and Brady

violations. It is Applicant’s burden to prove actual prosecutorial misconduct. Alabama v. Smith, 490

U.S. 794,109 S. Ct. 2201 (1989). This Court has already found that the solicitor’s comments during

closing argument were not improper and certainly did not so infect the trial with unfaimess as to

make the resulting conviction a denial of due process.” State v. Hamilton, 344 S.C. 344, 362. 543
S.E.2d 386, 596 (2001). As to Applicant’s allegation of a Brady violation, this Court finds this
allegation is without merit. Trial counsel testified that he did not have any issues or problems
obtaining all the discovery materials from the state. The Applicant provided no evidence or
testimony showing that the state withheld any evidence from the defense in this case at the PCR

hearing. In evaluating post-trial Bradv claims. the Applicant must show that (1) the prosecution

suppressed evidence. (2) the evidence would have been favorable to the accused, and (3) the

suppressed evidence is material. United States v. Wolf, 839 F.2d 1387 (10th Cir. 1988). A Brady
violation does not warrant reversal if the evidence is merely cumulative or impeaching. Clark v.

State, 315S.C. 385,434 S.E.2d 266 (1 993). “"Impeachment or exculpatory evidence is material only

if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of
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the procecding would have been different.” [d., 434 S.E.2d at 268. Accordingly, the Applicant has

failed to meet his burden of proof, therefore this allegation is denied and dismissed.

All Other Claims

Except as discussed above, this Court finds that the Applicant affirmatively waived the

remaining allegations set forth in his application at the hearing. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairwav Qaks Villas

Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or

implied. "Animplied waiver results from acts and conduct of the party against whom the doctrine is

invoked from which an intentional relinquishment of a right is reasonably inferable.” Lyles v. B:Ml.

issues at the hearing indicates a voluntary and intentional relinquishment of his right to do so.

Therefore, any and all remaining allegations are denied and dismissed.

V. CONCLUSION EIV

Based on all the forgoing, this Court finds and concludes that the Apphcﬂant hasinot

established any constitutional violations or deprivations that would require this Court to gra;-t‘his

application for post conviction relief. Therefore. this application for post conviction relief must be
denied and dismissed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within thirty

(30) days from receipt of this Order to secure the appropriate appellate review. See Rule 203,

SCACR. Rule 71.1(g). SCRCP: Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2003). for the
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obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is also

directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice has been

timely filed.

IT IS THEREFORE ORDERED:

l.

That the Application for Post-Conviction Relief must be denied and dismissed with
prejudice; and

Applicant must be remanded to the custody of Respondent

AND IT IS SO ORDERED this & day of /7///‘*\

Z

[

, 2012,

W. Jeffz{ z{o’ng /J
Presidig Judge

[

/;\,wf

. South Carolina

Cimiid
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
)
) 2007-CP-32-907
)
RANDALL S. TYLER. £294029 )
)
Applicant. )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an emplovee ot the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance ot service by mail.

3. [ have this day served a copy of the Order of Dismissal in the above-captioned matter on the
tfollowing person by depositing same in the United States mail. postage prepaid:

Adrianne L. Turner, Esquire
Post Office Box 11844
Columbia, SC 29211

DATED this 16" day of May. 2012.

AR o ,
v {Uieako
Lena Pelishenko. Legal Assistant
For Respondent
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