STATE OF SOUTH CAROLINA 0CT 04 2021

IN THE COURT OF APPEALS SC Court of Appeals

Appeal From Anderson County Court of Common Pleas
J. Corcell Maqdox. Jr. Chief ACministrative Judge
Tenth Judicial Circuit

Appellate Case NO. 2023 -001023

Billy S. TUCker---------.-.q-..o...o.o-.-.-.o--p..-..-o-o--Appe.llant
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State ot South Carolin@ecscecrescecsecraccnancaecanesqsq-Respondent

EXPLANATION PURSUANT TO RULE 203(d)(1)(B)(vi)., SCACR

This Cause is before this Court pursuant to Rule 240, SCACR, for
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an explanation pursuant to Rule 203(d)(1)(B)(Vi),“BCACR, 'as to
th'Petitloner could not presented his case under post=-convicticn
releif act. The petitioner would like to show unto this Court the
following.

+he Petitioner filed a Pro-se Johnson Brief after March 13,

2012, and then former Appellate Defender Dayne C. Phillips filed

a Petition for writ of Certiorari and motion to be relieved as



counsel pursuant to Johnson v. State, 2294 S.C. 310, 364 S.E.Zd

201 (1988) arguing the PCR court erced in tinaing that :trial
counse. provided effective assistance of counsel because trial
counsel failed to «call a witness that was critical to
Petitioner's defense when it was not objectively reasonable given
the defense theory of the case. On February 24, 2014, this Court
issued an order denying the motion to be relieved as counsel and
directing the parties 'td address the foldowing -issue -.and any
other ﬁuestionéﬂof arguable merit. "In light of Petitioner's lite
sentence for murder, was trial counsel effective for failinyg to
object to -Petiticner's five-years wmontence for possession of a
weapan during the commission of the violent crime. Appellate
counsel Phillips did not brief the court on the issue of lack of
jurisdiction of the trial court ian vieclation of 14-5-750 (1). In
addition, Judge Maddox decided ®Petitioner's post conviction
relief application on September 1, 2011 and then ne is callea to
decided Petitioner's habeas corpus 1in Apkil, 7, 2021. On July

22, 2021, J. Cordell Madaox, Jr. issued on oraer that uvenied and

_dismissed Petitioner's habeas petition. See Floyd v State, 400

S.E.2d 145 (S8.C. 1991). 4duogge who presicded at petitioner's trial
may not preside over subseguent post conviction proceeding. Ana
so the Judge who presidea over Petitioner's PCR, shoula not

preside over Petitioner's stace nabeas corpus. Trial courts



cannot sit in judyment of their own ruling and proceedinygs. State
v. Bruce 772 S.E.2d 753 (quoting Floyd 400 at 146. A court of
appeals cannot celinguish its responsibility to make this .
fundamental determination in reviewing an appeal from a criminal

conviction.

At . common law, the writ of habeas corpus was aVallable atter
conviction only to attack the jurisdiction of the couct that haa
imposed sentence. Simpson v. State 495 S.E.2d 429 (s.Cc. 1998). It
is only when a judgment or conviction or sentence iuposed is void
and not .merely- voidable-that. relief may be haga by nhabeas.

Tne Great writ 1s directed to the person aetaining anothec,
commanding him to produce the body of the prisoner at a
designated time and place, and to there and thereafter qo and
received what the court shall consider. It 1s reownea as: a
precious safeguard of personal liberty and there 1is no higyher

duty than to maintain it animpaired..Bowen v. Johason 306 U.S.

19, 59 s.Ct 442, 83 L.Ed 455, Darc v Bacfora 35% U.S. 200, 70

S.Ct. 587. It has been saiad it was a measure born of necessity to
.atford a accused a remedy against unjustice wnece no other avenue

of judicial relief is, or ever was available. These remeay spring
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from common law. Ex-parte Yerger & wall, (7> U.S5.) 85, 95, 19

L.Ed 332.
l. Has the court jurisdaiction, in a case like the present, to

inquire into the cause of detention, alleyea to be unlawful, and



to give relief, if detention be founa to infact unlawful, by writ

of habeas corpus under the judgiciary Act of 178%.

Where 1is the post conviction relief act at common law.
§§17-27-10 to 100 (law. Co-op. 1976 % West Supp. 1999. The writ
of coramm nobia initiated a post conviction challenye to the
-oriyinal Judgmeht} resting -upon error. of. fact.. However, whereas
habeas corpus directly attacks the convictions ana Qentence in
the court that presently has jurisdiction over the inmate, corcaim
nobis collaterally challenged facts ana effects outside the case
recurd betore the court of origyinal judyment. The Unitea States
Supreme Court warned thét in the .abscence of MWmeaningful state
procedures for inmates feqeral claims, feaeral courts would hear
applications for the federal wrcit of habeas corpus See Case v
Nebraska 381 U.S5. 336, 337 (1965)(encouraging states to provide a
clear alternative method of post-conviction relief} It'appeurs we
have lost the common law effects in.PCR action but we haven't

lost the jJjurisdictional effects. Simg.son Supra. Petitioner
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objects that a person is proceaurally bacrea ftrom petitioning the
circuit court for writ of habeas cocpus where the matter allegeda
is one which could have been raised in a PCR application, citiny

keeler v Mauney 500 S.E.2a 123, 124 (Ct. App. 1998),; See Simpson

v _State, 495 S.E.2d 429 (1998), because as the Petitioner plea

before The jurisdiction of a court or of a particular judye over



subject matter of a proceediny depenas upon the authority graﬁtea
by the Constitution and laws of the State ana is fundamental.
Lack of jurisaiction of the subject mattdr cannot be walvea and
therefore such lack can ana shoulu be taken notice of by th;s

court or ex mero note. Amercian Agyr. Cnemical Co. v.Thomas, 34

S.E.2d 5%9%2, McCulloyh v. McCulloyh, 130 S.E.2a 77, Gipbbs v. Young

¢+ citiny State v. Gorie, 163 S.E. 2a 334 (S.C. 1971).

The Petitioner object to Juaye J. Coraell Magaox, JcL. iynoring
the truth about lack of jurisaiction and beiny 1mpartial in this
matter ana it shows the huctle PCR can bringy. The PCR defenaant
wust walt Cwo years berore a heariny, 1n viclaction of ics
Statute, and the most ne or she can yet 1is a new trial. The State
habeas brings the Defengant to couct and test the legyality or Lue
Petitione;'s aetention. Gibbs 495 S.E.2a at 4Z%. Since, the
jurisdiction can't be walved at anytime, wny 1s it impoctant to
show it coula have been raisea at.any particuler time?
1Tne extraocralnary ceasons ben%na this writ ot habeas corpus 1is
that Petitioner has been incarceratea toc Siateen years and
sentence by Anaerson County "Colrt auring d -CTilne wiea 1t lack
jurisdiction to try a case, ano the State knows this to be true.

CONCLUSION

The Petitioner prays this Court grant habeas corpus relier.

Date 9
Septembeng 2021 o>

Billy'S. Tucker
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State of South Caro;ina...........u..............Respondent

PROOF OF SERVICE

The undersigned hereby certify that he mail a written explanatiou
pursuant to Rule 203(d)(1)(5){vi). SCACR and proof of filing this
notice of Appeal with the Clerk of the lower court to Jenny A.
Kitchings, Clerk of S.C. Court of Appeals, Columbia, SC 29211 and
the Office of the Attorney General, Lillian L. Meadows, Esquire,
P.-O. Box 11549 Columbia, SC 29211 this 29O day of September 2021
by depositing same in the U.S. mail.

Sworn To And Subscribed Before MNMe
Thi M aay of Ssa?%mbe(’ 2021
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SC Court of Appeals

Office of the Attorhey General
Lillian {. Meadows. Esquire

£.;0. Box 11549 '
Columbia, SC 2921.

RE: Billy S. Tucker v State

Appellate Case No. 2021-001023

Déar Ms Meadows:

Enclosed please £find explanation pursuant to Rule
203(d)(1)(B){vi), SCACR and affidavit showinyg the lower court has
been served notice of appeal.
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Sincevrely,
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South Carolina Court of Appeals
Jenny A. kitchings, Clerk

p.0O. Box 11629

Columbia, SC 29211

RE: Billy §. Tucker v State

Appellate case No. 2021-001023

Dear Ms gitchings

Enclosed please find explanation pursuant to Rule
203(d)(1)(B)(vi) and affidavit show1ng the lower court has been
served notlce of appeal.

Sincerely.
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