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THE STATE OF SOUTH CAROLINA u
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

| ' RFORIVE])

Carmen Tevis Mullen, Circuit Court Judge )
MAR 11 2013

SU Gourt ot Appeals

Case No. 2011-CP-07-2654

Appeal No. 2011-199666

Janet Sue Scheerle.................o Respondent,
V.
Brookdale Senior Living, Inc. and Southern Assisted Living, LLC.............. Appellants,
and
Sonia S. King......ccoovveiiiiiiiiii Defendant.

RESPON‘LDENT’S MOTION TO DISMISS APPELLANTS’ NOTICE OF APPEAL
DATED FEBRUARY 19, 2013 AND REQUEST FOR SANCTIONS

Janet Sue Scheerle (“Respondent”) moves this court for an order dismissing the February
19, 2013 Notlice of Appeal of Brookdale Senior Living, Inc., and Southern Assisted Living,
LLC’s (“Appellants”) concerning a discovery order. An appeal cannot be taken from a
discovery order, the Notice of Appeal is procedurally improper and the Notice of Appeal is

untimely. Respondent requests that sanctions be awarded because the Notice of Appeal is

frivolous on itis face, is contrary to the Rules, and appears to be interposed for improper purposes
|
of further dele{y and harassment.

This case arises from the severe physical and verbal abuse Respondent suffered while a

resident at /i\ppellants’ assisted living facility on Hilton Head Island, South Carolina.
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Respondent subsequently died on February 13, 2013, during the pendency of this case.
Appellants first filed an appeal on September 7, 2012 from an order denying Appellants’ Motion
to Reconsidel the circuit court’s order denying Defendants’ Motion to Dismiss and Motion to
Compel Arbi'iration. On January 16, 2013, this Court issued an order consolidating that appeal
with those ofI two other victims of abuse at Appellants’ facility, Elizabeth O’Meara, Yvonne
Carrie Pruetté and Janet Sue Scheerle v. Brookdale Senior Living, Inc., Southern Assisted Living,
LLC, and Solnia S. King, Appellate Case No. 2011-199666. .Appellants now attempt to file
another appeal within the same consolidated case on an interlocutory order which is clearly not
immediately appealable, is procedurally improper, and is untimely. This appeal should be
dismissed and sanctions awarded.

A. The Disc()very Order is Interlocu‘tory and Thus Not Immediately Appealable.

The first sentence of Appellants’ February 19, 2013 Notice of Appeal evidences the fact
that the order appealed from is not immediately appealable because it is a discovery order.
Appellants state: “This is an appeal to a discovery order . ...” It is a well established rule that an
order compelling discovery is not immediately appealable. See Ex parte Wilson, 367 S.C. 7, 13,
625 S.E.2d 2(1)5, 208 (2005) (“We have previously held an order denying or compelling pretrial
discovery is not directly appealable since it is an intermediate or interlocutory decision.”); Hamm
v. S.C. Pub. Serv. Comm’n, 312 S.C. 238, 241, 439 S.E.2d 852, 853 (1994) (“Discovery orders,

however, arelinterlocutory and are not immediately appealable.”). The order Appellants now

attempt to appeal from is an interlocutory order of the circuit court compelling Appellants to
produce documents. At a hearing on Respondent’s motion for sanctions for Appellants’ failure

to comply with the order, Appellants’ counsel admitted to the circuit court that its discovery
|
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order was not immediately appealable, without a contempt finding, and it is undisputed that the
circuit court did not hold Appellants in contempt.

'The Court: So this has to do with my in-camera review of the

.documents of the internal investigation. Let me ask you: Can you

just not directly appeal my decision to turn it over? I guess I'm

ljust questioning. I don’t think you can.

!Mr. Manos [Appellants’ couﬁsel]: That’s correct, Your Honor. We

ldon’t believe we can either. And unfortunately the common route

‘for doing this is to be held in contempt on a Rule 37 motion.

|
(Transcript dafted January 23, 2003, 2:22-3:5, attached as Exhibit A). By Appellants’ own
admission, the’ discovery order is not immediately appealable. Nevertheless, Appellants now file
a Notice of A;‘)peal. Respondent requests this Court dismiss Appellants’ Notice of Appeal dated
February 19, 2'013 and award sanctions for a frivolous appeal.
B. The Notic"e of Appeal is Procedurally Improper.

Appelllants’ February 19, 2013 Notice of Appeal is also procedurally improper. The
Notice of Appeal purports to add this interlocutory discovery issue to a pending appeal by
captioning th? Notice of Appeal under “Appeal 2011-199666,” the consolidated appellate case
number for the three appeals from the circuit court’s orders denying Appellants’ motions to
dismiss and compel arbitration. Rule 201, SCACR, specifies that an “[a]ppeal may be taken, as
provided by|law, from any final judgment, appealable order or decision.” The words

¢

“judgment,” {order,” and “decision” are singular. Appellants cannot appeal two orders issued at

two different times on two different matters in the same appeal. An appeal is taken from a single

order. Appelllants have not sought to amend their original Notice of Appeal, rather, Appellants

have simply filed an additional Notice of Appeal, attempting to add a new interlocutory order to

|
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an existing appeal taken from a different order. This tactic is clearly not allowed under the
Rules. This appeal should be dismissed and sanctions awarded.'

C. ThezNotice of Appeal is Untimely.

Appellapts admit in their Notice of Appeal dated February 19, 2013, that on January 17,
2013, they rece!ived a copy of the circuit court’s written order denying their motion to reconsider.
Under Rule 203(b)(1), SCACR, Appellants did not serve the Notice of Appeal on Respondent
within thirty days. Therefore, the Notice of Appeal is untimely and must be dismissed.

In addit,:ion, Appellants attempt to appeal the circuit court’s discovery order requiring the
production of!{ documents in addition to internal investigation documents is even more
egregiously untimely. The September 19, 2012 order required Appellants to produce numerous

documents in addition to the internal investigation documents. After the circuit court undertook

an in camera|review of the internal investigation documents and ordered their production,

Appellants filed a motion “to reconsider or alter or amend its Order compelling Defendants to

produce the infternal investigation files.” (emphasis added). Appellants did not file a motion to
!

reconsider as ito any other documents and Appellants did not serve a Notice of Appeal on

Respondent wIithin 30 days of the September 19, 2012 order. Therefore, the February 19, 2013

Notice of Appeal as to those documents violates the Rules by more than four months and must

be dismissed.

D. Request for Sanctions

Respondent moves this Court for an order imposing sanctions against Appellants due to

the frivolous nature of this February 19, 2013 Notice of Appeal. Pursuant to Rule 269, SCACR:

" To clarify tlhe record, Respondent moves this Court for an order striking any matter in the
Record on Appeal or Appellants’ Brief in the consolidated casés, under Appellate Case number
2011- 199666 that references or relates to this Notice of Appeal dated February 19, 2013 and the
circuit court’ § Order of September 19, 2012 compelling Appellants’ to respond to discovery.

|
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Where an appeal . . . is frivolous or taken solely for the purpose of

delay, or is not in compliance with these Rules, the appellate court

may upon its own motion or that of a party, after ten (10) days

notice, impose upon offending attorneys or parties such sanctions

as the circumstances of the case and discouragement of like

conduct in the future may require.
The February 19, 2013 Notice of Appeal is blatantly not in compliance with the Rules and
appears to be filed in an attempt to delay resolution on the merits of this case and to harass
Respondent. Appellants have admitted to the circuit court that the discovery order was not
immediately appealable yet they nevertheless filed this Notice of Appeal. The Notice of Appeal

I
1s also untimely and not procedurally permitted under the Rules. As a result of this frivolous

appeal, Respondent has been forced to expend attorney’s fees and costs in response. Respondent

respectfully requests that sanctions be awarded and the Notice of Appeal be dismissed forthwith.

McNair Law Firm, P.A.
i Post Office Box 1431
’ Charleston, South Carolina 29402

| Kelly M. Jolley
‘ Kathleen G. Chewning
McNair Law Firm, P.A.
! Post Office Drawer 3
i Hilton Head Island, South Carolina 29938
1

Attorneys for Respondent Janet Sue Scheerle

March 12013
l

Charleston, S:outh Carolina
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STATE OF SOUTH CAROLINA :
© CIRCUIT COURT
COUNTY OF BEAUFORT 2011-CP-07-02654

JANET SUE SCHEERLE,
PPaint1ff,

-vs- | TRANSCRIPT OF RECORD
|

BROOKDALE SENIOR LIVING, INC,

SOUTHERN ASSISTED LIVING, LLC,

and SONIA S. KING,
DFfendant.

|

l
Heard on Wednesday, January 23, 2013

Beaufort, South Carolina

BEFORE:

THE HONORABLE CARMEN TEVIS MULLEN

APPEARANCES:

counsel on Behalf of the Plaintiff:
&E]1¥ M. Jolley, Esq.
kathleen Chewning, Esq.

counsel on Behalf of the pefendant:
Marcus A. Manos, Esg.
Manton M. Grier, Jr., Esq.

Cheri L. Young, RPR
Circuit Court Reporter
P 0 Box 5232
Aiken, SC 29803-5232-1154

i
ON WEDNESDAY, JANUARY 23, 2013 AT 10:13 A.M.:

THE COURT: Janet Scheerle versus Brookdale Senior
. 1 .
Living. I see y'all up there. Come on down. I think

y'all are it for our ten o'clock. we don't have a whole

Page 1
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but we'll be close. Y'all, what

motion are we hearing on this?

i
MS. JOLLEY:

Plaintiff.

Your Honor, two motions of the

Petition for rule to show cause and a motion

for sanctions under Rule 37.

THE COURT: Okay.

MS. JOLLEY: Sure.

THE COURT:

I'm looking. I apologize.

No, no, no, that's fine.

I do not see, actually, the motion filed

in the file, but it doesn't mean it's not buried

somewhere.

MS. JOLLEY:

THE COURT:

It may not have hit the file yet.

Do you want me to hand it up?

If you don't mind, that would be great.

MS. JO%LEY: Manton, have you given Judge Mullen a
|

copy?
MR. GRIER:
THE COURT: Please.

No, Judge Mullen, may I approach?

(Documents handed to the Judge.)

THE COURT:

So this has to do with my in-camera review

of the docyments of the internal investigation. Let me

ask you: %an you just not directly appeal my decision to

. |
turn it over?

i

think you Ean.

MR. MANOS:

believe we
for doing

motion.

can either.

THE COURT: Okay.

I guess I'm just questioning. I don't

That's correct, Your Honor. We don't

And unfortunately the common route

this is to be held in contempt on a Rule 37

MR. MAﬂos: Much as I'm not Tooking forward to that,

but it's a;difficu1t decision for my client. Being a

national aésisted 1iving chain, they are faced with

|
|
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10 1investigations in anticipation of litigation on a regular

11 basis. They have a way they copduct them that, up till
12 this point, has generally found that what they don't turn
13 over to the regulators 1is privileged.

14 And now| they've got a holding going the other way. And
15 they're str&gg1ing, with what will the sanction be, how
16 severe. You know, if we give it up we've waived it

17 haven't we, oh boy. And honestly that's the struggle.

18 That's what's happening.

19 THE COURT: I understand and I appreciate that.

20 MS. JOLLéY: Thank you, Your Honor. He's exactly

21 right. 1It's the in-camera documents. You actually still
22 have them in camera because we asked that you please

23 retain a copy!.

24 we would of course be happy to drop both motions if

25 they, the defense would consent to handing us the

\ 4
1 documents or té having you release them to us. However in
2 this case 1t's\c1ear they're willfully not obeying the
3 Court's order.
4 They have -% in fact, they did file a motion for
5 reconsideration which of course the Court denied and it
6 was filed, I beljieve you denied it on the 14th and it was
7 filed with clerk{s office on the 17th.
8 At this poin{ I am not in any way accusing any of the
9 counsel of bad faith but it's clear their client is
10 intentionally refusing to hand over these documents that
11 the Court has ord$red -- ruled they're not privileged.
12 It's also c1e%r because these are internal
13 investigation documents about the very matters in our
14 case, that they are crucial to our casé and that we should
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have them.

I'm sure ibased on the memo that we've just received
this morning (that they're going to argue that this matter
should be stayed, however you may recall our motion to
compel was heard the same day as their second motion to

dismiss this |case or motion to stay.

You denied their motion to stay the same time you
granted our motion to compel and in that motion
granting -- or that order granting our motion to compel
you required |them giving documents for an in-camera

review. So ghat order was already in place before théy
!
appealed thi% case. That appeal does not stay this

1
i

motion.
THE COURT: oOkay.
MS. JOLLEY: 1In fact, an appeal in any case only ever

stays the matter on appeal and the issues on appeal are

whether or n?t this case should have been compelled to go
to arbitration or dismissed. It doesn't have anything to
do with discovery.

Like Mr. |Manos just said, unfortunately for them an
interlocutory appeal as to discovery order is not directly

appealable. iFrankly I understand that we'll get an order

for sanctions, we'll get an order for contempt and they're
going to appeal it. And it's just going to be delayed
further. I mean, the case has already been going on for
over a year.i

However,’I would just respectfully request that the
Court make tﬁat delay worth our while given that we have
asked for these documents. They should come to the
Plaintiff an& they're just, frankly, the corporate

Page 4
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defendant ;refusing to hand over documents regarding their

investigation of abuse into a woman who they know their
employee qbused.

THE CéURT: okay.

MS. J&LLEY: The standard, Your Honor, I'm sure you

know this, is just a show of bad faith, willful

'l
i
disobedien&e or gross indifference. And I think all of
those are present in a corporate defendant refusing to
hand over aocuments that have been ruled by the Court to
be not priYi1eged.

THE CO¢RT: what are you asking for as far as
sanctions?%

MS. JOQLEY: we proposed three in our motion. One was
an order r%ndering a default judgment against the
Defendantsi]eaving only the issue of damages.

Another was an order deeming all the Plaintiff's

a11egations=1n the complaint admitted. we can't --
normally I Wou]d request that you strike the answer, but '
they never ?nswered because they tried to dismiss it. And
an order refusing to allow the Defendants to oppose
P]aintiff'shneg1igence claims. I know which one I would
prefer, howgver.

THE COU?T: which one would you prefer obviously?

MS. JOL%EY: 1'd prefer a default judgment against the
Defendants ieaving only the issue of damages, or an
order -- well, actually, it might just be simpler for an
order deemidg all of the Plaintiff's allegations against
these two c&rporate Defendants to be admitted.

There 1; a third pefendant in the case who was their

employee who's never appeared and is in default, but...

Page 5
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THE COURT: Okay. Let me ask you this: Ms. Jolley,

would you all be comfortable with me just speaking with
them private?y?

MS. JOLLEY: Certainly.

THE COURf: Are you okay with that? And I'm not going
to talk abouﬁ anything. The only reason why I don't want
you necessari]y in their presence is that obviously I know
what's in documents as do they. And you don't know at
this point.

And if you're comfortable with that, I do want to
speak with them. If you're fine with that. 1If you're
not, I tota1iy understand and if you would prefer me not

'

to, I am --

MS. JOLLéY: I trust you, Your Honor.

THE COURT: Okay. I just want to -- obviously I know
it's not 1aw%ers and I understand. I understand the
position the%'re taking and what they're doing.
Certainly. So if you're comfortable with that.

MS. JOLL%Y: Yes, Your Honor.

THE COURT: Are you sure?

MS. JOLLéY: I am.

THE COUR%: A1l right. we're kind of close quarters,
do you mind {—

MS. JOLL%Y: Do you want me to leave?

THE COURﬁ: Do you mind? Yeah. That way we won't be

traipsing evéryone through, if that's okay with you.

MS. JOLLQY: Your Honor, is this conversation off the
record?

THE COURT.: Yes. Absolutely.
Page 6
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(PTaintiff's attorneys exit courtroom. Off-the-record

discussion fiom 10:21 a.m., until 10:28 a.m., when the

Plaintiff's attorneys returned to the courtroom and the

hearing resumed as follows:)

THE COURT: A1l right.

Ms.

Jolley, I just need one of

the two of you just to give me where my authority is for

|
doing these three different sanctions. And what is the

standard for}what I can choose as far as the sanction is

concerned?

MS. JOLLEY: Sure. The standard, Your Honor, comes

from Karppi versus Greenville Terrazzo Company. 1It's 327

.
South carolina 538 and I can hand these cases up to you.

THE COURT: Okay.

[ e . .
MS. JOLLEY: And then Griffin Grading and Clearing.

Let me just dgo ahead and do that.

|
THE COURT: Okay.

MS. JOLLéY: well, actually, they're both cited in the
|

|
more recent §ases, a Court of Appeals case QzOo, Inc.,

which involves a corporate defendant.

And, YouT Honor, the standard's kind of articulated

on, it starts on page three.

of course the decision

| . . . c
whether or n?t to impose sanctions is within your

. . ! . .
discretion as the trial judge. It can only be overturned

if there's a@showing of an abuse of discretion using the

| . .
general abuse of discretion standard.

The general thing is when you come down here, I'm

Tooking at h?adnote number 14 on page four. when a party

fails to obey an order relating to discovery, the trial

court may strike that party's pleadings and enter a

default judgment.

Page 7
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That'i Rule 37(b)(2)(c) which has been cited in those

cases, Grﬂffin and Karppi that I just mentioned. And

frankly tﬁat rule expressly grants the trial court the
power to %rder a judgment by default for either the
vio]ation!of a court order or upon motion for a party's
failure td respond to certain discovery requests.

THE CdURT: Can I ask you?

MS. JOLLEY: Sure.

THE CdURT: what are your damages in this case? And
you have éo remind me. And I apologize, I just don't
remember Qhat the specific issue was as to Ms. Scheerle.

MS. JdLLEY: Mrs. Scheerle was abused by an employee
of carolina House on December, I believe, 31st. And so --
she was a woman with Alzheimer's. Her damages thus stem
from actual damages from the abuse but ongoing emotional
damages to the fact that Ms. Scheerle can no longer be
touched add has really had a hard time dealing with care

|
t
givers whﬂch she will always need.

she has been moved to another facility and her health
has fallen down considerably.

THE COURT: And do you have an expert that is going to
testify aé to she no longer trusts or --

MS. J&LLEY: Yes, Your Honor. Wwe have fact witnesses
and an ex%ert that will testify in regards to that.

THE COURT: oOkay.

MS. JqLLEY: Granted, we haven't gotten very far in
the --

THE COURT: Right, because you haven't done discovery
yet. I uAderstand that. I just wanted to know just what
you were going to put up were I to grant, you know,

5 page 8
{
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obviously and give you a default, okay.

And th%t's obviously your preference is what you
said. That''s what you're asking for; correct?

MS. JOLLEY: Your Honor, either one or two. 1I'd be
happy, fran%1y, if you'd just deem our allegations in our
complaint ag to these two corporate defendants admitted.
It's actually our amended complaint.

THE cduaT: amended complaint. okay. Anything else
you need to tell me?

MS. JOLLEY: I don't believe so, Your Honor.

THE COU%T: okay. Thank you.

i
MS. JOLLEY: Thank you.

11

MR. MANOS: May it please the Court, Your Honor.

THE COURT: Yes, sir.

MR. MANOS: First of all, to inform the Court of where
the scope of the issue is now. Part of the motion to
compel related to the reports actually made to the
regu]ators,ithe ombudsman, DHEC. Those have been produced
now at thislpoint on November 19th.

In consulting with my client over the last week, the
other thing we talked about is the scope of the notes that
Your Honor reviewed. And as we discussed it, it -- I
believe the]regu1ators would have had a right to demand
the notes of the interview with the eyewifness in which
case the anﬁicipation of litigation preparation privilege
doesn't exist. And after discussing that with my client,
they are w1111ng to produce Deshondra (phonetically) Young
interview n&tes. ‘

THE COURT: She is the witness to the incident?

MR. MANOS: She actually saw Ms. Scheerle; that's
. Page 9
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correct.

THE COURT: oOkay.

MR. MANOS: And we really only resolved that last
night. I've not made that offer to the other side. I

don't know| if that would be sufficient to resolve the
issue, I doubt it but...

MS. JOLLEY: (Shakes head.)

MR. MANOS: But my client is willing to do that, will
do that. I've actually got an extra copy that I'1ll turn
over today.

THE COURT: Okay.

MR. MANOS: And that kind of leads us to an overview
of this motion. South Carolina Rule 37 is substantially
identical jto the federal rule. And as we looked over the
years at the sanction law from federal and state courts,
one of the things was the severity of the sanctions.

Certailnly discovery orders get disobeyed. -The
ultimate sanction is a default judgment or the rendering
of an admilssion of the pleadings. It's normally reserved

for a scofif law, someone who's absolutely not cooperated

in discovery.

The case that was just handed up to you by the
P1aintiff%, not only did the individual not turn over the
hard drivé when ordered to do so but after they turned. it
over the Gourt found out they'd scrubbed it. They
actually hid the information.

That'é not what my client's done. My client's put
these docdments on a privilege log, has a justifiable, one
the Court's disagreed with, but a justifiable argument

about privilege that reasonable parties could disagree
Page 10
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ut that forward and we are in the unfortunate

what the law does to the claim of privilege if

13
ompels that the order of privilege is waived.
my client either has to oppose the order,

t this Court send a conditional appeal up,
w our courts don't 1like to do and our appellate
t like you to do, or wait for a sanction order
it and then appeal.
those circumstances, Your Honor, particularly
s no real prejudice to the Plaintiff and
t's being said in this argument, this case is
trial. They don't have to make a decision
t witnesses tomorrow where this information
solutely, you know, arguably vital to what
e to do.
se is on appeal to the Court of Appeals and the
actually disagree with the Plaintiff's

ation of whether discovery is part of that

eement to arbitrate in this case provides for
discovery to what the rules normally provide.

court of Appeals find that the arbitration

s indeed binding, there will be a different
arameter and a different discovery rule in

s this order actually is affected by the

er Rule 205 of the appellate rules, this Court

14

loses the power, it's not a subject matter jurisdiction

Page 11
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issue, ourjcourts have said, but lToses the actual power to

conduct activities in this case that touch on the appeal.

And I think two of the best examples of that in our
current case law is the Arnal versus Fraser case. It's
641 SE 2d 419. A family court order was involved in that
appeal.

The child support portion of the order was not
appealed but the family court then got a motion to modify
child support, was going to modify it and the Court of
Appeals said, no, you can't change what's in the order to
touch on the appeal even though that particular issue's
not on appeal because what we do may affect what you're
able to do.

And, likewise, in wilson v walker, 532 SE 2nd 19, a
Court of Appeals' decision, there was contempt for
violating an order that was affected by the order on
appeal. And the Court of appeals said, no, you can't do
that again |because what we do with this other order may
affect what your power is here. So don't put a contempt
sanction on a party while this appeal is pending.

And while we have no South Carolina cases on point
about what (happens when you're on appeal for arbitration,
there are a series of federal cases under the FAA, two

unreported |ones we've attached to our memo, Clupper and

road Builders, as well as Merrill which is 357 F Supp 2d

1277. And |what the federal courts have generally said is,

we're not going to do discovery while the question of
arbitratioﬁ is on appeal because your arbitration
agreement,‘either you don't have discovery or you have
Timited ané designed your discovery to fit your

Page 12
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arbitration. And so we're not going to give you the full

rights under the rules and proceed with those issues while
there's anjappeal about whether or not this should be an
arbitration.

And the Defendants believe that is the better position
for the Court to be 1in in this situation.

Secondly, when you look at when the motion to sanction
was filed, [it was six days after Your Honor entered your
order and immediately prior to us entering a motion to

reconsider Now time has moved. Motion to reconsider has

been denied on the 17th and we still have not produced the
documents except for the Timited production done and the
one we just agreed to do. That's true.

But if|you look at the time when the motion was filed,
the order didn't set a specific deadline. It didn't tell
my client, [do it by this date or else, which frankly would
be very useful for my client. One thing it lets in-house
counsel dolis weigh. we have this issue of privilege. we

are concerned about as a corporation, we're concerned

i
i

about these other interviews of people who didn't witness
this specific incident. And, you know, what are our
choices. what are we facing if we don't, and what happens

if we do.

And then the corporation can make an intelligent
decision as to, all right, are we going to buck up and
face that in an appeal or not.

THE COURT: Okay.

MR. MANOS: And I think if you look at Kemp V Harris,
it's a federal case we cited, 263 Federal Rule Decisions
293, one of the things the Court says there is when

Page 13
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12 deciding whether to sanction or the severity of the
13 sanctions, |it's the reasonableness and justifiable-ness of
14 the conduct even if the Court disagrees with it of the
15 party.
16 And ultimately I think -- did I miss anything?
17 MR. GRIER: (Shakes head.)
18 MR. MANOS: Thank you very much, Your Honor.
19 THE COURT: Do you want to respond?
20 MS. JOULEY: Yes, Your Honor, just couple of points.
21 First, I appreciate their willingness to hand over some of
22 the notes.
23 when you Tlook at the privilege log though, most of
24 what is there involves notes. And many of those were
25 notes taken by the then-administrator of the facility who
1 has since been fired.
2 And paTt of the issue we have, they're right,
3 discovery is to some extent not happening because the case
4 ds on appeq1. But shortly after the abuse they took this
5 1nvestigatﬁon and then they fired several of the employees
6 who have now moved away, making it much more difficult for
7 us to locate and even know if we should because we don't
8 know what they knew. And they do.
9 The other issue is there was some discussion about the
10 arbitration agreement in this case. The arbitration

11 agreement, |and you may remember this, you ruled that it
12 was unconscionable in addition to limiting because it

13 strictly limited depositions to experts and it Timited the

14 damages.

15 Nothiné in the arbitration agreement limited the

16 documents the Plaintiffs could request or receive. And
i

Page 14
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there said, oh, by the way, if you get abused

our facility you can't request our internal
on documents or our internal records. That's
arbitration agreement. Even if arbitration was

the Court of Appeals, it's not going to change

the fact that the Plaintiff should receive non-privileged

documents 1

THE COURT:

n this case.

The arbitration provision, remind me, was

it accordiTg to anything specific? I know it wasn't under

Triple A because they're not doing nursing homes but was
it any specific arbitration rules?

MS. JOLLEY: No, it was their own.

THE COURT: It was their own?

MS. JOULEY: Yes, Your Honor.

THE COURT: So it didn't limit it. And it wasn't
specific.

MS. JOLLEY: I have a copy, I think, in my bag if you
want it.

THE COURT: That's okay. You told me what I needed to
know.

MS. JOLLEY: Uh.

THE COURT: Okay.

MS. JOULEY: I mean, that's my thing. I'm not prepared
unfortunately to answer the federal cases cited in their
memo today.! Of course, we're happy to submit proposed
orders for |your consideration.

THE COURT:
have not had an opportunity.

They weren

Let me do this. I am going to tell you, I
I didn't have the memos.

t in the file and they weren't e-mailed to me.

so let me read both of them and let me go through the case

page 15
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I understand your client is making these
ot to turn them over. I mean, this 1is many,

ncial, and everything else and I understand and

that so let me go through and let me look at

it.
documents a
to reconsid
Took at the
I can do.
The pra
judgment, w
mean, what
I'm just tr
prefer to d
MS. JoL

on damages,

THE COURT:

MS. JOL

I'm going to go ahead and I'm going to review the

gain just for a third time, not that I'm going
er my motion to reconsider but I'm going to

m again. Let me go through and figure out what
ctical purpose is so we grant a default

e go to a damages hearihg. Non-jury? Jury? I
would you want to do with a damages hearing?
ying to figure out what it is that you would

0.
LEY: I think I would still want a jury trial
Your Honor.

I assume you would.

LEY: You know, and I'11 be

Yes, Your Honor.

honest, those were our suggestions for remedies.

THE COL

MS. JOL

RT: Right.

LEY: I recognize that you may have had better

success with different remedies.

saying we would refuse anything else.

And we're certainly not

That's up to the

trial court.

THE COURT: Okay. I'm just trying to figure out what

would be the most effective. Truthfully one of the things
I asked them was, you know, obviously much of what they do
is a finan§1a1 decision and so based on, you know, what we

Page 16
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do and thejdamages in this case. Okay.

MR. MANOS: And I will say, Your Honor, that 37(b)

|

does give you a broad range of discretion from those most

severe sanctions to daily fines, paying of attorney's

fees, et cetera.

THE COVRT: So part of my problem, too, is that I

don't want

going to ye

again, --

MS. JOL

request it

to be fining people when it could be money

our client. That doesn't make sense to me. So,

LEY: Yes, Your Honor. That's why we didn't

however, having been on that side before I

know that sometimes that's effective.

THE Cou

do to give

JRT: Right. oOkay. And you want anything I do

you an amount of time to let your in-house

counsel reconsider, either turn them over or the sanction

goes into effect?

MR. MANOS: Your Honor, that would be ideal from the

Defendant's perspective, if you issue the order and say

you got ten days or the following happens to you or

something along those lines.

it all into perspective as to what the heck you're going

to do.

| . .
THE COURT: and you say your in-house counsel is from

wisconsin;

is that correct?

MR. MANOS: Yes, Your Honor,.

THE COURT: Just make them come argue the appeal.

MR. MANOS: I was going to say years ago in Aiken

| . . . ,
County Judge Peeples asked me in a similar situation, he

said, you &o have your toothbrush, he said, I'm sorry 1'd

send your lawyer and your corporate lawyer to jail, but if

!
l
|
|
|
|
1
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I have to éend somebody it's going to be you since you're
here.

(Laughter.)

THE COURT: No, definitely not that harsh. Let me
Took at it! Let me read it.

Ms. Jolley, if you feel Tike you need to respond to
his federal cases don't brief it. If you just want to

just shoot{an e-mail or whatever, that's fine, just make

sure you copy them. I don't need anything formal other
!

than, you know, this case is distinguishable because, you

know, justi{like I said. And just, you know, informal
memo, whatever, is fine by me but don't feel compelled to
do it if you don't feel it's necessary. I probably will
ask someone for a proposed order and I plan on getting
this done by the weekend, so let me go through it.

And when I say I'm going to ask somebody for an order

by probably sunday is what I'm going to do. oOkay? And in

all 1ike1iTood of course it's going to you, but again, I'm

just not sure what I'm going to do with it yet.

]

MS. JO%LEY: Yes, Your Honor.

THE CO&RT: But we'll go from there. Anything else
you guys need to tell me? Anything else you need to put
on the record?

MR. MANOS: Nothing further from the Defendants.
Thank you very much, Your Honor.

THE COURT: A1l right.

END OF CASElE: 10:43 A.M.
; CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA )

COUNTY OF AIKEN )
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I, Che#i L. Young, Registered Professional Reporter
and official Court Reporter for the State of South
Carolina, Second Circuit-At Large, do hereby certify that
the foregojng is a true, accurate and complete transcript
of record éf the proceedihgs had and evidence introduced
in the hearing of the captioned case, relative to appeal,
in the court of Common Pleas for Beaufort County, on the
23rd day of January, 2013.

I do f?rther certify that I am neither of kin,
counsel, nér interest to any party hereto.

I have|hereunder set my hand this 5th day of March,
2013.

1 Cheri L. Young, RPR
§ official Court Reporter
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Very truly yours,

McN LAW FI

McNair Law Firm, P, A,
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