The Supreme Court of South Carolina

Charles X. Mixon, Petitioner,

State of South Carolina, Respondent.

The Honorable James R. Barber
Richland County
Trial Court Case No. 2009-CP-40-03437

ORDER

ZOI%

For good cause shown, the request for an extension until April 2, 2089 to
serve and file the Petition for Writ of Certiorari and Appendix in this matter
is granted. Pursuant to this Court's order dated March 18, 2009, any further
extension request must show the existence of extraordinary circumstances,
state what measures are being taken to insure that no further extension will be
required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

2 RV =S —

Clerk

Columbia, South Carolina .

April 2,2012

cc:  Appellate Defender LaNelle C. DuRant
Assistant Attorney General Robert L. Corney
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT WAR 3 0 2012

S.C. Supreme Court
Appeal from Richland County
James R. Barber, II1., Circuit Court Judge

CHARLES MIXON,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
MOTION FOR AN EXTENSION OF TIME 7)

IN WHICH TO FILE THE PETITION FOR
WRIT OF CERTIORARI AND APPENDIX

Counsel for Charles Mixon respectfully requests a final extension of thirty (30) days
until April 30, 2012 in which to file the petition for writ of certiorari and appendix in this case.
This motion is made pursuant to the Order of the South Carolina Supreme Court dated March 18,
2009. This is a final request for an extension. In support of this request, counsel shows:

(H The petition for writ of certiorari and appendix are due to be served and filed

today.

2 Counsel for Mr. Mixon respectfully submits that extraordinary circumstances exist

which warrant the granting of an additional extension of time. Given the number of
extensions previously granted aﬁd the order in which counsel attempts to manage

her caseload, counsel hopes that no further extension requests will be required.




3)

On March 28, 2012, counsel filed the petition for writ of certiorari and appendix in

the case of Donald Hulon v. State and the initial brief of appellant and designation of

matter in the case of State v. Eric Spratt. On March 22, 2012, counsel filed the

petition for rehearing in the case of State v. Shane Epting. On March 19, 2012,

counsel filed the initial brief of appellant and designation of matter in the case of

State v. Clarence Logan and the petition for writ of certiorari and appendix in the

case of Jerry Galbreath v. State. On March 14, 2012, counsel had an oral argument

in the case of State v. Cameron Hammonds in the Court of Appeals. On March 13,

2012, counsel had an oral argument in the case of State v. Bennie Golston in the

Court of Appeals. On March 8, 2012, counsel filed the petition for rehearing in the

cases of State v. Andre Massey and State v. Jake Wilson. On March 7, 2012, counsel

had an oral argument in the case of In the Matter of the Care and Treatment of

Bobby Manigo in this Court..On March 6, 2012, counsel had an oral argument in the

case of State v. Patrick Herb in this Court. On February 23, 2012, counsel filed the

petition for rehearing in the case of State v. James Nash. On February 21, 2012,

counsel filed the initial reply brief of appellant in the case of State v. Brian Phillips

and the return to petition for rehearing in the case of In the Matter of the Care and

Treatment of Orlando Williams. On February 15, 2012, counsel filed the initial brief

of appellant and designation of matter in the case of State v. Daniel Rogers. On

February 14, 2012, counsel had an oral argument in the case of State v. Jaymes

Wood in the Court of Appeals and filed the initial brief of appellant and designation

of matter in the case of State v. Alonza Dennis. On February 13, 2012, counsel had

an oral argument in the case of State v. Kevin Epting in the Court of Appeals. On




February 10, 2012, counsel filed the petition for writ of certiorari and appendix in

the case of Mario Hunter v. State and the return to petition for writ of certiorari to

the Court of Appeals in the case of State v. Phillip Sawyer.

@) Counsel makes this request in good faith and not for purpose of delay. Counsel
intends to continue to work on the cases with more than three extensions first so that
" the caseload will hopefully become more manageable in the near future, and less
extensions will need to be requested.
3) Counsel for the Attorney General’s office consents to this request as shown by
signature below.

WHEREFORE, the undersigned counsel would respectfully request a final
extension of thirty (30) days until April 30, 2012 in which to file the petition for writ of
certiorari and appendix in this case based upon the above exigent circumstances.

Respectfully submitted,

Soflape

aNellet Durant
Appellate Defender

Attorney for Petitioner

W/MZ/

Robert M. Dudek
Chief Appellate Defender

This 30" day of March, 2012

I Consent:

Wk S

Rob Corney, Esqulre




The Supreme Court of South Carolina

Charles X. Mixon, . Petitioner,

State of South Carolina, Respondent.

The Honorable James R. Barber
Richland County
Trial Court Case No. 2009-CP-40-03437

ORDER

For good cause shown, the request for an extension until March 30, 2012
to serve and file the Petition for Writ of Certiorari and Appendix is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause and must be signed by the
appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY  Spouta S @fﬁ&/a
dl? . 13 Clerk
Columbia, South CarOlina%

March 1, 2012

cc:  Appellate Defender LaNelle C. DuRant
Assistant Attorney General Robert L. Corney
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James R. Barber, Il1., Circuit Court Judge
CHARLES MIXON,
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STATE OF SOUTH CAROLINA,
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MOTION FOR AN EXTENSION OF TIME
IN WHICH TO FILE THE PETITION FOR
WRIT OF CERTIORARI AND APPENDIX

Counsel for Charles Mixon respectfully requests an extension of thirty (30) days in which
to file the petition for writ of certiorari and appendix in this case. This motion is made pursuant
to the Order of the South Carolina Supreme Court dated March 18, 2009. This is a second
request for an extension. In support of this request, counsel shows:

(D The petition for writ of certiorari and appendix are due to be served and filed

today.

@) Counsel for Mr. Mixon respectfully submits that extraordinary circumstances exist

which warrant the granting of an additional extension of time. Given the number of



€)

extensions previously granted and the order in which counsel attempts to manage
her caseload, counsel hopes that no further extension requests will be required.

On February 23, 2012, counsel filed the petition for rehearing in the case of State v.
James Nash. On February 21, 2012, counsel filed the initial reply brief of appellant

in the case of State v. Brian Phillips and the return to petition for rehearing in the

case of In the Matter of the Care and Treatment of Orlando Williams. On February

15, 2012, counsel filed the initial brief of appellant and designation of matter in the

case of State v. Daniel Rogers. On February 14, 2012, counsel had an oral argument

in the case of State v. Jaymes Wood in the Court of Appeals and filed the initial brief

of appellant and designation of matter in the case of State v. Alonza Dennis. On

February 13, 2012, counsel had an oral argument in the case of State v. Kevin Epting

in the Court of Appeals. On February 10, 2012, counsel filed the petition for writ of

certiorari and appendix in the case of Mario Hunter v. State and the return to petition

for writ of certiorari to the Court of Appeals in the case of State v. Phillip Sawyer.

On January 27, 2012, counsel filed the initial brief of appellant and designation of

matter in the case of State v. Anthony Tilmon. On January 25, 2012, counsel filed

the return to petition for writ of certiorari to the Court of Appeals in the case of [n

the Matter of the Care and Treatment of Vincent Way and the petition for writ of

certiorari and appendix in the case of Andre Methelus v. State. On January 19, 2012,

counsel filed the initial brief of appellant and designation of matter in the case of

State v. Shawn Reaves and the petition for rehearing in the case of In the Matter of

the Care and Treatment of Gilbert Gonzalez. On January 17, 2012, counsel filed the

initial brief of appellant and designation of matter in the case of State v. Bobby




Barton. On January 3, 2012, counsel filed the petition for writ of certiorari, the brief

of appellant pursuant to White v. State and appendix in the case of Clarence

Robinson v. State.

4) Counsel makes this request in good faith and not for purpose of delay. Counsel
intends to continue to work on the cases with more than three extensions first so that
the caseload will hopefully become more manageable in the near future, and less
extensions will need to be requested.

(5) Counsel for the Attorney General’s office has been informed of this request
WHEREFORE, the undersigned counsel would respectfully request an additional

extension of thirty (30) days in which to file the petition for writ of certiorari and

appendix in this case based upon the above exigent circumstances.

Respectfully submitted,

wa(\( il QA

LaNelle 0. Durant
Appellate Defender

Attorney for Petitioner
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CHARLES MIXON,

PETITIONER,

V.

STATE OF SOUTH CAROLINA,

RESPONDENT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of motion for an extension of time in
which to file the petition for writ of certiorari and appendix in the above referenced case has been served

upon Robert Corney, Esquire, at Rembert Dennis Building, Room 519, 1000 Assembly Street, Columbia,

SC 29201, this 29th day of February, 2012. @ @X
Lottt PR 2

LaNell'e Cantey DuRant
Appellate Defender

ATTORNEY FOR PETITIONER

SUBSCRIBED ANIp SWORN TO before me
this 29th day gf Re %ry,2012.

My Jommission Expires: _December 4, 2017 .




The Supreme Court of South Carolina

Charles X. Mixon, Petitioner,

State of South Carolina, Respondent.

The Honorable James R. Barber
Richland County |
Trial Court Case No. 2009-CP-40-03437

ORDER

The request for an extension until Febfuary 29, 2012 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

[T IS SO ORDERED.
JEAN H. TOAL, CHIEF JU STICE

BY Kvute S Aho /A
; Clerk
Columbia, South Carolin% % %

January 31, 2012

cc:  Appellate Defender LaNelle C. DuRant .
Assistant Attorney General Robert L. Corney



SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589

Telephone: (803)734-1330
Facsimile: (803) 734-1397

January 30, 2012 RECEIVED
JAN 3 0 2012

The Honorable Daniel E. Shearouse
Clerk of Court, S.C. Supreme Court S.C. Supreme Court

Post Office Box 11330
Columbia, South Carolina 29211 Q
Re: Charles Mixon v. The State
Dear Mr. Shearouse:
The petition for writ of certiorari and appendix in this case are due to be served and filed
with the Court today, January 30, 2012. However, because of my heavy workload at this time, [

am requesting an extension for 30 days, in which to serve and file the petition.

By copy of this letter, [ am informing Brian Petrano, of the Attémey General's Office, of my

request.
Sincerely,
SF o M}k C. @M @v&\
LaNelle C. Durant
Appellate Defender
LCD/pds

cc: Brian Petrano, Esquire
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589
Columbia, South Carolina 29211-1589

Telephone: (803) 734-1343
Facsimile: (803) 734-1397

RECEKVE

November 29, 2011 NOV 2 9 201

The Honorable Daniel E. Shearouse COUﬂ-
Clerk, S.C. Supreme Court S.C. Supreme
Post Office Box 11330

Columbia, SC 29211

Dear Mr. Shearouse:

The following case falls under the 60 day rule for appeals, and the date we received the
transcript is listed to the side.

Charles X. Mixon v. State of South Carolina 11/29/2011

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

Lhoum ol Srolloar

Sharon A. Graham
Administrative Coordinator
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SOUTH CAROLINA COMMISSION ON INDIGENT DETENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appeliate Defender
Columbia, South Carolina 29201-3332 )

Post Office Box 11589

Columbia, South Carolina 29211-1589

Telephone: (803) 734-1330
Facsimile: (803) 734-1397

RECEIVE])
November 9, 2011 NOV 10 2011

S.C. Supreme Court-
Ms. Daphne D. Helms
Circuit Court Reporter

556 Heron Glen Drive
Columbia, SC 29229

Dear Ms. Helms:

Please provide us with the following transcript:

Charles X. Mixon v. State of South Carolina Case #: 09-CP-40-03437
County: Richland Date of Trial: June 8, 2011

Presiding Judge: James R. Barber, 11

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

If you are aware of any co-defendants or if the Attorney General's Office has already

requested a transcript, please let us know.
Si ely, ;

Sharon A. Graham
Administrative Coordinator

cc: S.C. Supnreme Court
Attorney General's Office
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IN THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
APPEAL FROM RICHLAND COUNTY
COURT OF COMMON PLEAS
JAMES R. BARBER, CIRCUIT COURT JUDGE

2009-CP-40-03437

Charles X. IMIXOD, . ...ttt ettt e eee et et et et e e ettt et e et Petitioner.
\B
The State of South Caroling,..........ooeeieiiiiiii e Respondent.

EXPLANATION AS TO WHY DETERMINATION BY TRIAL COURT THAT THE
POST-CONVICTION RELIEF APPLICATION SHOULD BE DISMISSED DUE TO
THE STATUTE OF LIMITATIONS IS IMPROPER

PURSUANT TO SCACR RULE 227(C)

Under Section 17-27-45 of the South Carolina Code of Laws, “an application for relief
filed pursuant to this chapter must be filed within one year after the entry of judgment of
conviction.” Section 17-27-45(a), South Carolina Code Annotated (1976). In addition, “if the
applicant contends that there is evidence of material facts not previously presented and heard that
requires vacation of the conviction or sentence, the application must be filed under this chapter
within one year after the date of actual discovery of the facts by the applicant.” Section 17-27-
45(c), South Carolina Code Annotated (1976).

Mr. Mixon pled guilty to Murder, Armed Robbery, and Possession with Intent to
Distribute Crack Second Offense on November 15, 2005, after being advised by his attorney.
After Mr. Mixon’s plea, he asked his attorney, Ms. Rachael Dain, for a copy of his discovery
materials. After numerous letters and attempts to get his discovery, Ms. Dain finally sent it to
Mr. Mixon, and he received it in January of 2009. Upon receiving his discovery, Mr. Mixon
learned that Ms. Dain had not reviewed allof his discovery with him, including the victim’s
statement regarding the description of the alleged suspect, a photo lineup where the victim
selected two people, and witness statements he had never seen that did not indicate him as a
suspect. If Mr. Mixon had had this information at the time of his plea, he would not have pled
guilty due to the discrepancy and credibility of the witnesses and identification of suspects.



)

Under the laws set forth upon above in the South Carolina Code, the post-conviction
relief application can be filed within one year after the date of actual discovery of the facts by the
applicant, in this case, Mr. Mixon. He did not find out about this information until J anuary 2009.
Upon learning this information, Mr. Mixon filed his application in May 2009, within one year of
him ascertaining this information. Therefore, the Petitioner argues that the dismissal of his post-
conviction relief application is improper.

Respectfully submitted,

Anna R. Good

Law Office of Anna Good, LLC
1720 Main Street, Suite 303
Columbia, South Carolina 29201
Telephone: (803) 429-9107
Fax: (803) 799-4059

Attorney for the Petitioner.
September 16, 2011.

OTHER COUNSEL OF RECORD:

Brian Petrano

South Carolina Attorney General’s Office
Post Office Box 11549

Columbia, SC 29211-1549



LAW OFFICE OF ANNA GOOD
1720 MAIN STREET, SUITE 303
COLUMBIA, SC 29201
(803) 429-9107
FAX: (803) 799-4059

September 16, 2011

RECEIVED

South Carolina Commission on Indigent Defense

Division of Appellate Defense | ' SEP 20 201
P.O. Box 11589

Columbia, SC29211-1589 §.C. SUPREME COURT

Re:  Charles X. Mixon v. The State of South Carolina
Docket No.: 2009-CP-40-3437

To Whom It May Concern:
. 'Er.lﬂcllgosed please find-a copy of the following:

1. Notice of Appeal; =
2. Proof of Service; and
3. Order of Dismissal signed by Judge James R.-Barber on August 17,2011.

Mr. Mixon filed for post-conviction relief. which was denied after a hearing by Judge Barber.
By copy of this letter I am notifying the Supreme Court that ] am requesting that Appellate
Defense assume the responsibility of this Appeal pursuant to Rule 602(e)(4), SCACR, since Mr.
Mixon is indigent. I was appointed for his post-conviction relief case; however, have no
experience with appeals. '

Please advise if you need anything further from me, and I will be happy to comply. With
warm personal regards, [ am

Very truly yours,

Anna R. Good .
Enc . ,
cc: Brian Petrano, SC Attorney General’s Office
Charles Mixon, Petitioner .
The Honorable Daniel E. Shearouse, Clerk of the Supreme Court
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IN THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT Q
APPEAL FROM RICHLAND COUNTY ECEE VE_@
COURT OF COMMON PLEAS P 1g 20

JAMES R BARBER, CIRCUIT COURT JUDGE C: Stprepe -
u

2009-CP-40-03437

Charles X. Mixon,.............ccooevene. TR OR PPN Petitioner.

Vs

The State of South Carolina,............ccoiiiiii e Respondent.
NOTICE OF APPEAL

Charles Mixon appeals the Honorable James R. Barber’s August 17, 2011, order denying
post-conviction relief to the Petitioner. Undersigned counsel received notice of entry of the
~order on August 24, 2011. A copy of the order on appeal is attached to this notice.

Respectfully submitted,

Oonna Al

Anna R. Good

Law Office of Anna Good, LLC
1720 Main Street, Suite 303
Columbia, South Carolina 29201
Telephone: (803) 429-9107
Fax: (803) 799-4059

Attorney for the Petitioner.
September 16, 2011.

OTHER COUNSEL OF RECORD:

Brian Petrano

South Carolina Attorney General’s Office
Post Office Box 11549

Columbia, SC 29211-1549
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IN THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
APPEAL FROM RICHLAND COUNTY
COURT OF COMMON PLEAS
JAMES R. BARBER, CIRCUIT COURT JUDGE

2009-CP-40-03437

Charles X, MIXOI, . .. ottt et e e e e e e e e Petitioner.

Vs

The State of South Carolina,.................. PN Respondent.
PROOF OF SERVICE

I, Anna Good, certify that I have today served the within notice of appeal upon the
Respondent by depositing a copy of it in the United States Mail, postage prepaid, addressed to
the attorney of record, Brian Petrano, P.O. Box 11549, Columbia, South Carolina 29211-1549. 1
further certify that all parties required by Rule to be served have been served this 16" day of
September, 2011. '

Respectfully submitted,

Oimne 4280

Anna R. Good

Law Office of Anna Good, LLC
1720 Main Street, Suite 303
Columbia, South Carolina 29201



JURY VERDIC-T. . This action came before the court for a trial by _|ury The lssues have
: rendered e

[C] DECISION BY THE COURT. This action came t¢ mal or hearmg before the com’t The 1ssué§ %ve been tne"-‘--f‘ eard
‘ ' and a decision rendered. o GO
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[J  ACTION DISMISSED (CHECK REASON): [] Rule 12(b) SCRCP . Eﬂ @gle 41%’3), —:\(
o -0 =

SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); O Other: . - o °
_ =)
[0 AcTION STRICKEN( HECKREASOM : EI Rule 40() SCRCP S I:] Bankruptcy

.[] Binding arbitration, subJ ect to right to restore to confirm, vacate or modify arbrtratlon award
] Other:

[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
L] Affirmed,; [] Reversed; [] Remanded; [ ] Other '
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR"
" ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS{ORDER'ED AND ADJUDGED: [ See attached order; [ Statement of Judgment by the Court: V
Dated at Columbia, South Carolina, this day of ,2011.
PRESIDING JUDGE

ThJS Judgment was -entered on the dayof B 2011 and a copy marled ﬁrst class this 22
August 2011, to attorneys of record or to parties (when appearing pro se) as follows:

Anna Good .
Charles X #312475 Mixon Brian T Petrano

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

SCRCP APP-24/FORM 4 Cl ! of Court




' STATE OF SOUTH CAROLINA

::-'A.

03

- ) JIN.THE COURT.OF COMMON PLEAS :
)
) 2009-CP-40.03437.
)
) N
)
e )
R ) A=
State of South Carohna g : (:)or’d NS
PR, : : s - Qﬁﬁ .
Respondent. ) g =
. > B -
PROCEDURAL HISTORY =N

ThlS matter comes before the Court by way of an Application for Post- Conviction Relief

filed May 11 2009 An amended Application for Post-Conviction Relief was flled June 12,

2009. The Respondent m_adejrts Return on March 23, 2010. An evidentiary hearing into the

matter was convened on June 8; 2011 at the Richland County Courthouse. The Applicant was

present at the hearing and was represented by’ Anna Good, Esquire. Brian T. Petrano of the
South Carolina Attorney General’s Office represented the Respondent

At the outset, the State made a motion to dismiss based on the defense of statute of

limitations.. In response the Applicant made some generic ineffective assistance of counsel
clarms Thrs Court had before rt the records of the Richland County Clerk of Court the

transcrrpt of the proceedrngs agarnst the Apphcant and the Applicant's records from the South

Carolina Department of Corrections.

The Applicant is presently incarcerated at the South Carolina Department of Corrections

(“SCDC”) pursuant to order of commitment of the Clerk of Court for Richland County. He was
- Mixon, Charles X., Order of Dismissal (2009-CP-40-03437)
Page 1 of 10
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robbery, a_nd forty five (45) years for the murder. Thesc sentences are to run concurrent each

with one another. There was no appeal.

In the amended PCR application 2009-CP-40-‘03437 the applicant élleges:

' Mixon, Charles X., Order of Dismissal (2009—CP-40—034.37)
Page 2 of 10
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At the évidéﬁtié{ry hearing, in reply to the State’s motion to dismiss, the Applicant proceeded on

o ?“t’!“‘f

G.

the allegations that his plea counsel did not go through his entire discovery with him, that he
would not have pled if he knew his entire discovery, and that he didn’t knowingly plea because

* discovery was not known. None of those claims defeat the statute of limitations.

order of Dismissal (2009-CP-40-03437)
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“FINDINGS OF FACT AND CONCLUSIONS OF LAW

T: - Respondent made a motron to dlsmrss based on the defense of statute of lrm1tat10ns

Ina post convrctron relief action, the Applicant has the burden of proving the allegatrons

in the applrcatron Rule 71 l(e) SCRCP Butler v. State, 286 S.C. 441 334 S.E.2d 813 (1985)

Where 1neffect1ve assrstance of counsel is alleged as a ground for relref the Applrcant must
prove that -"counsels conduct so undermined the proper functromng of the adversarlal process'

that the tr1al cannot be relied upon as havrng produced a just result." " Strlckland \A Washrngton -

466 U.S. 668 104 S. Ct 2052 2064 80 L.Ed.2d 674, 692 (1984) Butler 286 S.C. 441, 334
S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

-~ overcome this presumptron to recerve relief. Cherrv v. State, 300 S.C. 115 386 S E2d 624

| (1989). When there has been a gurlty plea the applicant must prove that counsel s representatron

was below the standard of reasonableness and that, but for counsel’s unprofessronal errors, there

is a reasonable probability that he would not have pled guilty and would have insisted on going

. Mixon, Charles X., Order of Dismissal (2009-CP-40-03437)

Page 6 of 10
1.




(6 trial.” Hill v. Lockhart, 474 U.S. 52, 58-59 (1985); Alexander v. Stai,

S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year
after the entry of a judgment of conviction or within one year after the sending of the
‘remittitur to the lower court from an appeal or the filing of the final decision upon an
appeal, whichever is later. -

The Sou_th CarolmaSupr_eme Court has_,held that the statute of limitatiohs shall apply to |

all applicati.oqs"f.i}fed after July 1:,._' 1996. Peloquin v. Sﬁate, 321 S.C. 468, 469 S.E.2d 606 (1996).
The Applicariti)ledag.ﬁ-ilf‘y tvc;:tﬁe_vdffense(s) he ch_ailenges in this Appligation'on ,Novembér 15,

2005. The Applicant was therefore required to file his application before November 16, 2006."

The o;iginal Application was filed-on May 11, 2009 which was well beyond the time that the

statutéry filing period had expired.

. A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated Schobl District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994), 1n additon, S.C, Code, Ann. § 1727-70(e) (1985) authorzes the Court o “gran &
motion by either partyfor summary Adivsb»ositi-_oyn of [an] application when it appears from the

pleadings ... that there is no genuine issue of material fact and the moving party is entitled to

1 SCRCP, Rule 6 () — In computing any period of time prescribed or allowed by these rules, by order of court, or by
any applicable statute, the day of the act, event, or default after which the designated period of time begins to run is
not included.

Mixon, Charles X., Order of Dismissal (2009-CP-40-03437)
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 CONCLUSION

apphcatron ~Counsel was ‘not deficient in any manner, nor was Applicant' prejndiced by .-

Except as discussed above this Court finds that the Applicant farled to raise - the

remaining allegations set forth in hrs apphcatron at the hearrng and has, thereby, warved them

As to any. and all allegations that were or could have been raised in the apphcatron or at the
hearing in this matter but were not specrfrcally addressed in this Order, this Court fmds
Applicant failed to present any probative evidence regarding such allegations.' Accordingly, thrs- .
Court _finds that Applicant waived such allegations and failed to meet his burden of proof
| regarding thern. Accordingly, they are dismiséed with prejudice. A waiyer is a voluntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas

Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or.

implied. "An implied waiver results from acts and conduct of the party against whom the
doctrine is invoked from which an intentional relinquishment of a right is reasonably inferable."

Lyles v. BMI, Inc., 292 S:C. 153, 158-59, 355'S.E.2d 282 (Ct. App. 1987). The Applicant's

‘ farlure to address these issue at the hearrng 1ndrcates a Voluntary and 1ntentronal rehnqurshment
of his rrght to do so. Therefore any and all remarnrng allegatrons are denied and dismissed.

This Court advises Applicant that he must file and serve a notice of appeal_within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the

Mixon, Charles X., Order of Dismissal (2009-CP-40-03437)
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timely filed. -

ITIS THEREFORE ORDERED

_1. ~ That the Appl1cat10n for Post-Conviction Relief must be demed :
77 and dlSInISSCd with pre]udlce and '

2. The Apphcant must be remanded to the custody of the Respondent

AND IT IS SO ORDERED this _/7_day of ,41,;“,7‘ 2011

]

Ve SV

THe Honorable James R. Barber
Presiding Judge
Fifth Judicial Circuit

744//‘/u 7 South Carolina.
7 o :
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