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Trmc

the Regional Medical Center

Subject: intravenous Therapy TJC Function: PC
[Peripheral Access]
Page: 1of§ * Manual; Nursing
PURPOSE: To effectively initiate, maintain, monitor and discontinue
intravenous access for continuous or intermittent fluids and/for
medications.

To contro! the rate of fluid administration.

To prevent infection or other complications during intravenous
acecess maintenance.

POLICY; The Registered Nurse and the specifically trained Licensed
Practical Nurse or Licensed Radiology technologist are to initiate,
maintain, monitor and discontinue intravenous access/therapy as
prescribed by a physician's order.

NOTE: Qualified ED RNs may insert external jugular peripheral
IVs in adult patients.

SUPPLIES: IV Start Kit
Saline flush kit
IV catheter or Butterfly [appropriate size]
Prescribed 1V solution and tubing
. Buretrol —~ if patient 12 years of age and under
Appropriate needleless devices
Infusion Control Device
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Subject; Intravenous Therapy TJC Function: PC

Page:

[Peripheral Access]

20f8 Manual: Nursing

PROCEDURE

1.

Prior to initiating IV access:

° Check physician's order;

° Wash hands;

° Assemble supplies;

° Identify patient noting name and date of birth;
° Explain the procedure to the patient;

s Utilize standard precautions.

Considerations for site selection include:

0 Start distally and work up extremity;

° Avoid areas of flexion and lower extremities to minimize complications;

° Select vein and appropriately sized catheter on the basis of the intended
purpose and duration of use, known complications [e.g., phlebitis and
infiltration], and experience of individual catheter operators.

° Apply a tourniquet 2-6 inches above the proposed site to impede venous
flow without arterial occlusion. [A radial pulse should be felt.]

Tips to dilate vein include:

0 Apply digital pressure just above selected insertion site;
° Ask the patient to open and close fist repeatedly;

. Warm compresses may be used for difficult access;

° Lower site below level of heart.

For children 2 months of age and under the site is to be prepared per protocol:

s Cleanse with povidone iodine In a circular motion applying friction,
starting friction from the center [insertion site] moving outward to the
periphery until a 2" diameter has been cleansed.

° Allow the povidone lodine to alr dry. :
s Remove the povidone iodine with alcohol using the same circular motion
applying friction.

° Allow to air dry. _
NOTE: If the patient is allergic to lodine, prep with alcohol only using
two alcohol preps or alternative method ordered by physician.
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Subject:

Page:.

Intravenous Therapy TJC Function: PC
[Peripheral Access]

30f9 Manual: Nursing

%]

For patients over 2 months of age, the site is to be prepared per protocol:

L
L]

Before skin prep, clip hair as needed [do not shave],

Cleanse with Chlorhexidine by pinching the wings on the applicator to
break the ampule and release the antiseptic. Do not touch the sponge.
Wet the sponge by repeatedly pressing and releasing the sponge against
the treatment area until liquid is visible on the skin.

Use repeated back and forth strokes of the sponge for approximately 30
seconds. Completely wet the treatment area with antiseptic. Allow the
area to air dry for approximately 30 seconds. Do not blot or wipe dry.

NOTE: If the patient is allergic to Chlorhexidine or isopropyl alcohol, prep with

Betadine or alternative method ordered by the physician.

The IV protective catheter is to be inserted using sterile technique: -

Ensure catheter hub and primary push-off tab are fully seated to the
needle housing assembly,

Hold catheter by ribbed needle housing with the thumb and fingers on
opposite sides. The needle bevel and push-off tab should be in the up
position;

Stabilize dilated vein by anchoring vein with thumb and gently stretching
the skin downward;

Insert the needle into the skin and vein at an appropriate angle usually

- 20-35 degrees; .-

Blood flashback may occur before the catheter tlp is fully in the vein, since
the catheter is shorter than the needle. Slight advancement of the
catheter and needle together will assure full catheter entry into the vein.
Hold needle housing stable, thread the desired length of the catheter
forward into vein by pushing tab forward. As the catheter is threaded, the
needle guard will cover the needle.

Do not force if resistance is met.
Do not re-insert needle into the catheter at any time as needle could cut

catheter causing a catheter embolus,
Stabilize device at push-off tab and withdraw needle into needle guard by
retracting the ribbed needle housing until securely locked into place. The

needle will “click” when locked.
Apply digital pressure to the vein just above the tip of the catheter and

secure catheter hub.
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Subject:

Page;

Intravenous Therapy TJC Function; PC
[Peripheral Access)

40f9 Manual: Nursing

L

Remove needle guard by twisting slightly and pulling it out of the catheter
hub.

Collect blood sample, if applicable, [Withdraw blood prior to flushing
catheter with normal saline.]

Release tourniquet.

Connect primed INT/IV set and luer lock in place, ensuring a secure
connection.

Dispose of secured needle in proper sharps container.

7. A butterfly needle is to be inserted utilizing sterile technique:

L4

Pinch wings together maintaining sterility of needle.

Insert butterfly needle into the skin with bevel upward at a 45 degree
angle. Decrease the angle of the needle until almost level with the skin
surface, and direct it toward the vein.

Proceed carefully until the vein is punctured indicated by the presence
of “flash” directly behind or below the button.

Continue to advance [exerting a gentle lifting pressure to avoid piercing
the opposite wall of the vein] until the needle is well within the vein.
Release tourniquet; '

Collect blood sample, if applicable. [Withdraw blood prior to flushing
catheter with normal saline.]

Corinect prifned INT/IV set and lder Jock-in'place, éhsuring a sécure
connection,

Insertion attempts are to be documented:

All pertinent data to include date, time, site of insertion, catheter gauge,
number of sticks, and staff member initiating IV access is to be
documented. , :

If more than 2 attempts to start intravenous access are necessary,
assistance is to be obtained from a nurse experienced in starting IV's.
After four attempts at Initiating IV access, the physician may be notified for
further instructions.
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Subject; Intravenous Therapy TJC Function: PC

Page:

[Peripheral Access]

50f8 Manual: Nursing

10.

11.

12. -

IV site dressing is to be applied over the IV insertion site to securely anchor the
catheter/needle, avoid irritating motion and te avoid transport of cutaneous
bacteria to the venipuncture site:

° Skin prep may be used to secure dressing.

° Tape is not to be applied under the transparent dressing.

o Transparent dressing is to be applied over [V site to cover hub only, not
junction of tubing and hub, to allow for easier tubing changes;

® The date, catheter/needle gauge, and initials of staff member initiating
access are to be noted and securely attached to the dressing;

° Transparent dressing does not need to be changed unless integrity of the

dressing is disturbed.

Protocol for collecting blood sample from IV site:

s If blood is drawn when 1V initiated, blood is to be collected prior to flushing
of catheter with normal saline.
o If blood is drawn from an established IV site, 3 mls of blood is to be

discarded prior to collecting blood sample.

INT Protocol for Flushing:

° Swab injection cap with Site Scrub.

o - Instill the saline flush via endcap to flush access: maintaining-pesitive
pressufe-on-plunger-while-ipfusing-last-¥%-ml-ef-saline-flush-as-t re-clamp-s

elesed:

Protocols for INT flushes to minimize clot formation: [See attached]

° Adolescents [13 - 18 years] and adults are to have INT flushed with 3 mis
of saline on insertion, after administration of each medication, or a
minimum of every 8 hours/PRN; -

o The pediatric [12 years of age and younger and younger] is to have INT

flushed with 1 m! of saline [preservation free] on insertion, after
administration of each medication, or a minimum of every 4 hours/PRN;

. Flushing the INT with saline is to be documented on the eMAR.
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Subject: Intravenous Therapy TJC Function: PC
[Peripheral Access])

Page: 6of9 ' Manual:- Nursing

13. IV Related Monitoring/Care:

14.

]

A buretrol is to be utilized for all patients 12 years of age and under. Fluid
volume of buretrol is to be limited to hourly infusion rate.

[Exception : NBN — volume of buretrol is to equal IV rate for 4 hours]

IV site is to be checked hourly and PRN with appropriate documentation.
Phlebitis/Infiltration scale [attached] is to be utilized to address IV site
condition a minimum of once per shift, unless complications warrant
additional evaluations.

An Event Record is to be completed when IV complications are identified.
IV intake is to be recorded per policy or as ordered with appropriate
documentation in CERNER [right click on IVF on eMAR to enter
volume or enter amount manually based on [V pump primary volume.
IV site is to be changed every 3 days unless a physician order is obtained
to use for a longer time frame.

IV access initiated outside RMC or with poor asepsis is to be restarted
within 24 hours.

IV tubing is to be changed every 3 days. Exception :

° EMS tubing —~ change on admission ;

° Propofol tubing — change every 12 hours ;

° TPN/PPN tubingffilter — change every 24 hours.

A change sticker is to be applled to the IV tubing to indicate the day tubing
is to be changed. |

With intermittent therapy, cap off end of IV tubmg thh Dual Luer Lock Cap
[blue-dead end cap]. Use a new cap each time [do not leave tubing open
to air].

Note-—-an-emergency;-iH-EMS-tubing-has-lo-be-used-priorte-changing:-a

-needle-lock-device-is-to-be-attashed- He-theY-por-for-Gleadink-ascess.

KVO Rate: [Keep Vein Open])

[}

Utilize appropriate size bag to total 24 hours volume [i.e. 500 m! bag of
IVF's for adults, 250 ml.bag for all others).

The KVO rate for an adult patient is not to exceed 25 mls/hour unless
specifically ordered otherwise by the physician.

The KVO rate for a renal patient is not to exceed 10 mis/hr unless
specifically ordered otherwise by the physician.

The KVO rate for a pediatric patient is not to exceed 5 mis/hr unless
specifically ordered otherwise by the physician.
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Subject: Intravenous Therapy TJC Function: PC

[Peripheral Access]

Page: 7of9 Manual: Nursing
15.  Infusion Control Devices:
o An infusion control device is to be utillzed for all IV infusions.
Exceptions:
° Infusion control device may not be warranted when transporting a
patient between nursing units unless the IV solution is medicated.
° Non-medicated IVF at KVO rate may be regulated by roller clamp.
° When IVF bolus is required.
16. IV Access Removal:
° Carefully remove the transparent dressing with alcohol, taking care not to
disturb the catheter/needle.
e A 2 x 2 sterile pad er-alcohiel-swab is to be placed just above the [V site.
° Without pressure, the device is to be quickly withdrawn pulling straight

back to avoid tearing the vein.
o If butterfly used:

° Place a gauze pad over the vempuncture site, covering the
body of the device;

o While needle still inside vein, grasp body of device with thumb
and middle finger and activate button with tip of index finger
[without impeding retraction of the needle at the end of the
sef].

© : w;ﬁwdraw—by—gra&pmg-the44anslueenl-ye”ew&afetya&m#d—grm area
with-the-thumb-and-index-fingerwith-opposite-hand-grasp-lubing
belween-thumb-and-index-fingerpush-yellow-shield-fopvard-until
safely-shield-ielecked-in-place:

6 Confirm that needle is shielded and dispose of device in approved
sharps container.
° Immediately apply pressure and maintain the pressure to the site with the

gauze until bieeding is stopped to prevent hematoma formation orfand
blood oozing out of the vein.

° A band-aid of pressure dressing Is to be applled as indicated.
o . For removal of external jugular [EJ] catheters:
o Apply direct pressure with gauze for at least 5 minutes;
o Apply pressure dressing;
o Instruct patient to continue manual pressure to site for an

additional ten minutes to minimize hematoma formation.
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intravenous Therapy TJC Function: PC

Subject:
[Peripheral Access]
Page: 80of9 ‘ Manual: Nursing

° The venipuncture site is to be assessed for redness, swel!mg, or fomation
of a hematoma.

o The intravenous access device is to be assessed for integrity. The
physician is fo be notified if the Integrity of the catheter has been
compromised.

° Document the discontinuation of the IV access, site, and access device
integrity. ‘

17.  Cultures:

Cultures of IV catheter and/or fluid may be required if either is the
suspected cause of infection in a patient.

Each specimen is to be labeled with patient information, notmg the type of
specimen, date and time of collection, and the CERNER logon aame of
staff member collecting the specimen.

If IV fluids is the suspected sourcs of infection:

¢ Aseptically withdraw 20 mis of fluid into syringe and place In sterile
specimen container.

° The lot number of IV fluid container is to be recorded on the
specimen container label'and comment section of computer
generated order.

° Send to lab immediately.

If IV cannula is the suspected source of infection:

°  Prep insertion site,

° Aseptically remove the cannula.

° Clip cannula tip with sterile scissors and drop tip into a sterile
container.

° Label and send to lab immediately.
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Subject: Intravenous Therapy TJC Function: PC
[Peripheral Access]
Page: 90of9 Manual: Nursing
Vice Preéident, Patient Care Services/Date
Chairman of lnfectioh Control Comm./Date
References:
N s INS Guidelines
CDC Standards for Intravenous Therapy
Written: 1/00, 5/00, 2/03, 3/04, 3/06, 4/13

{IVAccess.Doc}
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idesle

the Regional Medical Center

Subject: Medication Management: TJC Function: MM

Parenteral Medications .
Page: 10of4 \ Manual: Nursing & Pharmacy
PURPQSE: To define a process for parenteral administration of medications.
POLICY: _ The licensed nursing staff [after completion of appropriate

education] is to administer parenteral medications.as prescribed by
the physician. The RN must administer [V push [bolus] medication
and perform IV admixtures per the Nurse Practice Act when
permitted per policy. :

Only the pharmacy staff compounds or admixes sterile
medications, including intravenous admixtures, except In
emergencies, when the drug.is to be used immediately, when not
feasible [i.e. when the product is compounded, it has fimited
stability} or in ED, OR or other settings whete a licensed
independent practitioner cantrols the preparalion of the medication.

PROCEDURE:
1. Refer to Medicalion Administration table [attached] for techniques for
intradermal, sulicutaneous, intramuscular and Z-track injections.
2. Injection site is to be documented using appropriate abbreviations:
RD - right deltoid
LD - feft deltoid
RG - right gluteal
LG - left gluteal
RT - right lateral (lower) thigh
LT - left lateral (lower) thigh
LA - left aim
RA - right arm
ABD - abdomen
3. When allowed per policy, the licensed nurse is to prepare the parenteral {IM,

subcutaneous, intradermal, etc.] medication immediately prior to administration.
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Subject:

Page:

Medication Management; TJC Function: MM
Parenteral Medications

20f4 Manual: Nursing & Pharmacy

4. The process for reconstituting of powdered medications when allowed per policy:

[}

]
9

Inject the amount of diluent required per manufacturer into the vial of
medication [preservative free sterile water, normal saline or other suitable
preservative free diluent is to be utilized for newborns and pediatric
patients up to 3 months of age];

Mix the solution by shaking gently;

Label multidose vial with:

o time and date of reconstitution

o amount and type of diluent added

e} equivalent dosage per m!

o) initials of staff reconstituting the medication.

Refrigerate when indicated.

Discard per policy.

5. To administer IV medications to pediatric patients/newboms:

¢

Obtain prepared medication from Pharmacy; .

o Medications for pediatric patients [12 years of age or younger] are
to be in a syringe rather than a minibag.

For IVF rates greater than 15 mi‘hour, add medication to burette and fill

with fluid volume to equal hourly infusion rate [medication volume plus

fluid volume to equal hourly IV rate]; then infuse at prescribed rate.

When monitoring drug levels [i.e. Theophylline, Gentamicin, etc.}], the

medication s to be administered via a medfusion syringe pump.

For IVF rates less than 15 ml/hour ahd medication voliimes less than 2

mis, use syringe pump. If not available:

close roller clamp;

pinch tubing below lower “y" port;

inject medication slowly into lower “y” port;

release tubing:

restart IV at prescribed rate,

O0O0O0O0

To administer IV push medications, the RN is to:

Dilute appropriate medications with normal saline or sterile water to -
promote ease of calculation and accuracy of dosage or obtain premixed

diluted medication, if available,

Ex. [Morphine 10 mg/ml diluted with 9 mis NS = 1 mg/mi]

The syringe of diluted medication Is to be labeled with dosage of

medication, amount of diluent, resultant concentration, dateftime and

initials of person preparing medication.
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Subject:

Page:

Medication Management: TJC Function: MM
Parenteral Medications

Jof4 Manual: Nursing & Pharmacy

Check compatibility of IV medication and IV solution; if incompatibility
noted, flush line with NS before and after medication administration.

Close roller clamp or pinch IV tubing, wipe lower “y" port injection cap with
an alcohol swipe, inject small amount of medication slowly. Open roller
clamp and re-adjust flow rate or release IV tubing to flush line.

If medication requires further dilution, medication may be administered via

~infusing IV fluids using upper “y" port to administer medication.

Document medication and dosage administered, duratlon of administration
and drug effect/adverse reactions.

When an [V additive is not available in a premixed solution and when permitted

per policy, the RN is to compound the admixture:

L

4

¢

Obtain the required medication dose and type/famount of diluent;

Wipe the injection port of the diluent container and add the prescribed
dose of medication utilizing aseptic technique

Mix the solution thoroughly;

Label the solution using a red "medication added" sticker [refer to policy
“Medication Management: Labeling"].

Refer to policy “Medication Management Compounding” for additional
information. ,

To administer a continuous {V medicated infusion:

Utilize the standardized premixed solution or pharmacy staff {or RN in
emergency situation] is to prepare the medicated infusion according to the
“Red Medication Booklet”.

Utilize IV pump to deliver the prescribed dose via the specific drug dosing
parameters,

Document the infusion admixture, to include the type and amount of
medication and diluent and the prescribed dose with equivalent mi/hour
rate. Also document when the infusion was inlfiated and ended.

Refer to the "Red Medication Booklet” for protocols to titrate or taper the

medicated IV infusions.
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Subject: Medication Management: TJC Function: MM
Parenteral Medications

Page: 4 of 4 Manual: Nursing & Pharmacy

/\/\/\ (@ﬁ‘%‘f’ﬂ e

Chairperson P&T Committee/Date

«(&’4/’7 44/«/(? 74’%/12

Phari 1/1a€y DirecigriDate  *

Qﬂxﬂc& 1 Ypsrn s 5 Qo e

ﬁ’ - Patien{ Services/Datd )

References

E . RMC P&T Commitlee

N o 2012 Hospital Accreditation Standards

Written: 6/78, 5/81, 11/83, 1/86, 9/86, 11/87, 10/89, 10/93, 2/37, 8189, 10/02 2/03, 8/05,
6/12
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Technigues for administration of medication by injeclions:

Reminders for all injections:

» Cleanse site with alcohol prep, wiping from center out to the periphery;

+ Express the air bubbles from the syringe leaving 0.1 ml at the tip so that all
medication will be expelled;

» After medication is administered, activate safety device and discard in the sharps

container.

Type injection:
Site of Injection:
Needle:

Fluid Amount:
Administration:

Type injection:
Site of injection:

Needle:
Filuid Amount:
Administration;

Type injection:
Site of injection:
Needle:

Fiuid Amount:
Administration:

Subcutaneous

Upper lateral aspect of arm, anterior portion of thigh, abdomen

25 — 26 gauge, 3/8 - 5/8 inch needle

Usually 2 mls or less

* Insert needle at a 45 or 90 degree angle depending on patient
size;

* Inject medication slowly;

» Withdraw needle quickly and apply pressure unless

contralndicated.

Intramuscular

Larger muscle masses as deltoid muscle, gluteal muscles and

vastus lateralis

Appropriate size gauge and length for patient [gauges 22 or 23]

Usually 2 mis or less

» Insert needle at a 90 degree angle

= Pull back on plunger {if blood return noted, discard and prepare
another dose of medication]

* Inject medication slowly;

= Withdraw needle at same angle as Inserted;

» Apply pressure andfor massage injection site unless

. contraindicated.

Intradermal

Medial forearm [back surfaces for allergy testing]
26 gaugs, 3/8 inch needle

Usually 0.5 mls or less

* Pull the patient’s skin taut;
« Insert needle at 10 — 15 degree angle with bevel of needle facing

up;
» Inject medication slowly, observing for wheals and blanching

[normal];
« Withdraw needle, wiping are gently if necessary
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Type injection:
Site of injection:
Needle:

Fiuid Amount;
Administration:

Z-track [for administration of irritating medications]

IM site [preferably in a larger, deeper muscle]

* Appropriate size gauge and length for patient

* Apply new needle to syringe after preparing medication so no

solution remalns on outside of needle shaft

Usually 2 mls or less

* Pull overlying skin and subcutaneous tissue approximately 1 - 1

Y2 inches laterally to the side

Insert needle at a 90 degree angle

Pull back on plunger [if blood return noted, discard and prepare

another dose of medication]

inject medication slowly;

« Leave needle inserted for 10 seconds to allow the medication to
disperse evenly; )

* Release the skin after withdrawing the needle [leaves zigzag path
that
seals the needle tract].
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ITEMIZED BILL PAGE 1

DATE 08/09/2015 REGIONAL MEDICAL CENTER ! CONTROL NUMBER
TIME 01:10:01 PM 3000 ST. MATTHEWS ROAD
ORPNGEBURG  SC 251181442

PEGINNING DATE OF SERVICE ENDING DATE 0F SERVICE
110314 112814 ,
REV HORCH / CHARGE NC CHARGE
CODE { PROCEDURE DESCRIPTION  HaTRS TATE | UNLES AMOUNT © AMOUNT
0272 [WND KLING GAUZE 110514 1 78.00
0272 [WiE: XKLING GAUZE 110614 1 78.00
0272 1D KLING GAUZE 111114 3 234.00
0272 iDRESSING, MEDIHONEY 2X2 #5196 111114 i 18.00
0272 9 KLING GAUZE ' 111314 1 78.00
0272 |DRESSING, MEDIHONEY 2X%2 |i6196 111814 1 18.00
0272 |DRESSING, MEDIHONEY 2X2 [6196 112814 b 18.00
‘0420 (WD PT DEBRIDEMENT/SKIN 275%8759¢6p 1111914 1 18%.00
0940 |WND LOW FREQUENCY ULTRAS 17610 110314 1 225.G0
03940 |WND LOW FREQUENCY ULTRAS (#7610 110514 1 225.00
0940 |WND> LOW FREQUENCY ULTRAS }J7610 110614 1 225.00
0940 lWND LOW FREQUENCY ULTRAS B7610 111114 45 225,00
0940 [WND LOW FREQUENCY ULTRAS PB7610 111314 1, 225.00
0340 [WND LOW FREQUENCY ULTRAS P7610 111414 i 225.00
0940 WND LOW FREQUENCY ULTRAS P74610 111814 1, 225.00
0940 |WND LOW FREQUENCY ULTRAS BT610%59 1119124 ul 225.00
0940 {WwND LOW FREQUENCY ULTRAS (7610 112114 1 225.00
0940 |WND LOW FPREQUENCY ULTRAS 7610 112414 1 225,00
0840 (W LOW FPREQUENCY ULTRAS B7610 112614 1 225,00
000l {pAagE 1 OF 1 : . 21 3196.00
21 3196.00

0001 |TOTAL
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DATE 06/09/2015

TIME 10:18:53 AM

. PATIENT NAME

ITEMIZED BILL

REGIONAL MEDICAL CENTER

3000 5T7. MATTHEWS ROAD

ORANGERURG

SC 251181442

PAGE

1

PATITENT CONTROL NUMBER

BHICAL RECORD NUMBER

BEGINNING DATE OF SERVICE

ENDING DATE OF SERVICE

111114 112814
REV [HCPCS/ CHARGE NC CHARGE
CODE | PROCEDURE DESCRIPTION WATES paeE | UNITS AMOUNT AMOUNT
0510 |[WND OP FACILITY FEE LEVE 39213 111114 if 237.00
0510 |WND OP FACILITY FEE LEVE P921325 111914 1 237.00
0510 (WND OP FACILITY FEE LEVE P921325 112114 1 237.00
0510 {WwiD OP FACILITY FEE LEVE P9213 112814 1 237.00
0001 {PAGE 1 OF 1 4 948.00
TOTAL 4 948.00

0001
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Statement of Account Fage
From 10/01/14 T 06/08/15
TRMC HOSPITRALIST WOUND CEWTER
3000 3T MATTHEWS RD Account
ORANGEBURG 8C 291168-1442

Bueginess Fhicne B03-3385-4566
Registration Phone

BC 10 TIKAYAH JEWEL HAMILTON
FC
we ~ - Misc Remarks - -
Date Patient Code PL Mods Description Units Doctor Amount

11/15/1a ROBERT 98213 22 OFFICE/OUTPATIE 1.0600 Gehling, Ma
89.060

VISIT EBT
LL/26/14 ROBERY h . SR ; Gehling, Ma
28,35~ ‘
11/26/14 ROBERT 988132 Gehling, Ma
B5.65-
12706714 ROBERT 99212 22 OFFICE/OUTFATIR 1.000 Gehling,Ma
65.00

VISIT BST
0:/08/15 ROBERY 2 R Gehling, ¥a
314,93~
QL/08/28 RORBERT 99912 Gehling,Ma
SQ.07~
20/31/14 ROBERY 89214 22 OFFICE/OUTPATIE 1.000 Gehling,Ma
lap, 0@

' VISIT EST

UR/25/71% rOoBERY 12 ¢ GRS Gehling,Ma
§5.39-
U2/25/15 ROBETRY 89912 Gehling,Ma
94§ .61~
11/21/%y ROUERT 99213 22 OFFICE/OUTPATIE 1.000 Gehling,Ma
£9.00

VISIT EBT
03/18/1% ROBERT 12 = 3 Gehling, Ma
58.70-
02/38/15 ROBERT 99512 Gehling ¥a
119,30~
13/28/14 ROBERT 98213 22 ORFICE/OUTPATIE 1.000 Gehling, Ma
8%.00

VISIT EST
03/02/15 ROBERT 98212 22 OFFICE/OUTPATIE 1.000 Gehling,Ma
€5.00
04/06/15 ROBERT 12 Gehling,Ma
14.93-
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04/06/15 ROBERT 99912 Gebhling, Ma
50.07-
Total Listed: .00
Total Not Lisgted: .00
Balanoce Dus: .00
PN Y ¥

I
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FER-1-281S  12:33 FROM: . TO:5774179 P.474

Peter €. de Uito, M.D.

PLASTIC AND RECONSTRUCTIVE SURGERY
1050 ST. ANDREWS BLVD.
CHARLESTON, SOUTH CAROLINA 28407

TELEPHONE (843) 571-2350
02/08/18
Jonathan Krsll, Esquire

P O Box 399,
~Charleston SC, 29401

Dear Mr. Krell

Thla letter ls regarding the future madical froatmont required 1o agelst Robert Middiston; these
are & diract resull of the accldent which oceurred on Ostober 2014, when my patlent austalned
Injuries. The following trealments and fees would be recommended:

Intralaslonal Injections with cortico-sterolds el a fes of $85:00 per injection.
The patlent will need these treatments at monthly Intarvals for an Indsfinite
psriod, to cbialn the desirad softening.

The surgical {ee for scar revision with posalble skin grafs of the right hand
would be-$2,500.00. The hospilal, operating room, and anesthesle fees could
range from $4,000.00 10 $12,000.00 or more depending upon the length of
slay, elc,

It should be understood, however, that whils these praocedures will imprave the scarring, the patient
will still be left with noticeable sears dus to the nelure of tho Injury,

If further information s needed to asslst my patlent, piease da not hogltate o contact my ollice.

Vary truly yours,

(oo © . Cls Vi, g, &

Pater C. de Vito, MD., F.A.C.S.
DBNR

PCDipdv
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fPR-24-2218 B89:14 FROM: Y0:8435774179 F.2-3

Paeter C. dgVito, M.D.
1050 €1. Andrews Boulavard
Charlgston, SC 28407

TR0 1 A RTATTARSY 07 YE0M ASUTRAND (s Yoof 151 Ony BATE Ipee CRAROL B
AN AFTCR Toi ORILANLE APRCHR (04 1A 4T MEBANE BTATL N

SER .

4/23/18

(843)571-2350

TR R ORY opat R SRR
- i I b

st ndfet e 550 AT LR Y - 0298 8 SO Pt O

208 kdug dahy QU A dttgare P2 1Al et GO0 o Dol Ve

ro itron Grants 6 w0 Ay e F DIV AL CHaviY

DAYTE PROGEDURE I PATIENT NAME DOCTOR CHARQES CAEDITE BALANCE

1726115 |Any J Kl ) §00.00 -600.00
2:2/115 Consull, Examy & Evelyation Pater C. deVito 500.00 0.00
3:2/18 ‘Ealab Patienm foliow up (15} patar C daVito 30.00 30.00
4123/18 |Eswed Patlent foliow up (15) |Poter C: devio 75.00 105.00
i
; Ploass
. Currom 75.00 30 Days 0.00 60 Days .00 o 105.00
{ 90 Doys  0.00 120 Days 0.00 150+Days  30.00 ~
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FEB-1-201S 12:38 FROM: TO: 5774172 p.a2s4

Peter C. deVilo, M.D, G T L
1050 81, Andrews Boulevard S BB RE RS ARSI A
Charleston, SC 28407

(843)571-23%0

212115

.

i e
il o ehind 5 O LORIR SN

L e i S biod
ee vl h‘bn‘u‘- \£=nlvs! AL esimd Q{!::e«udnu SRS 3s Badad e

U Pontaim o kg e KW ICE VAHURL

| pave PROCEOURE | PATIENT NAME DOCTOR CHARGES |- cneois | BALANCE
1726/15 |Ally J Kralig i $00.00 -500.00
2/2/18 Consult, Exam & Evaluation Peter C. deVilc 600.00 0.00
— [ Pieass
Curront 0.00 30 Days 0.00 60 Days 0.00 Fﬁri
806 Daye 0.00 120 Dayo 0,00 150+Days 0.00 et
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f&‘\}' PAS PARENT AND GUARDIAN AD
_’}‘p M FOR ROBERT LEE M., JR.
AMINOR CHILD UNDER T}:i\r AGE

OF Bl GH.&B}\Y

TEKAY m* HAMILTON, iRBIVIVUALLY
A

‘33(& I!slvr\

REGIONAL MEDICAL CENTER AND
JAMIE DOWNING, RN,
Pre f{‘mnii:i‘

A-;/\.w/\w«/\../\/k‘,r'\‘d\/\«'&-l\_,r

FERSONALLY, appeered befors me, the undersigned, who being duly sworm, under the
penaities of perjury, says as follows:

AN e

I Tem alicensed registered nurse in the state of South Caroling.,

2. My education, training and sxpez{ence are set forth in the atfached curriculum vitze
(attached hereto as Exhibit 1),

3. My educstion, training end experience qualify me to render expert opinions regarding the
care rendered ta Robert Lee M, Ir.

4. Tam familisr with the standard of care for Wba; 1 redsonable, pmdcmt nurse would do or
not do in adininistering IV medication, including bxji not Ichd to the intravengus
administration of antibiotics inchuding similar sitvations o that of Robert Lee M., I,

e B T O

3. I reviewed the mnedieal records of Robert Tes ML Ix, WHieh Consist, Tn pad) 6T rocords

from Regional Medical Cenfer located at 3000 St. Matthews Rd,, Qrangeburg, SC 29118,

These are the types of records and documents which I normally consider in rendering ap

1

expert medical opinion.




.

]

Adter review of the afore mentioned medical records, it is my opinion (o Tea50sk e

et
ot s
wi
et

the course wid scope of its employraent & Regionzl Medical Center committed negligent

acts or orussions in its care of Robert Lee M. Ir.

On October 25, 2014 Robent -Lre{: M, I, was admitted to Regional Medical Center for
the treatment of neo-natal fever, During the cowse of trestment at Regional Medieal
Center, the nursing staff edministered intravenous antbiote medication to Robert Lee

A

M., Jr. Without intending to limit fhe scope of my opinions, below zrs some of {he

¥

breaches of the stendard of care for the adminisiration of 1V medication to Robert Lee

M., I

& Yailing and negleoting 10 properly inspect fhe TV sito on October 98, 2014 of
approximately 4:27 wm. prior to tbe administration of antibiotic medication.
b, Feiling and neglecting to properly monitor the IV site afer the ediinisration of
the antibintic medication.
Further, it is my opinicn, to & reasoneble degree of medical certainty that the aotions or
inactions of the defendants most probably caused and/or contributed to the njuies and
damages suffered by Robert Lee M., Ir.
This Affidavit is given in compliznce with the South Carolina Code of Laws which do

1o Tequire me to state sll negligent acts or omissions by any defendant. Additionally, 1

reserve-the ripght-to supplenient BF e e AR or any Testiviony by me after

receiving additional medical records, docurnents, depositions and/or inform ation.

Stgnature Page to Foliow
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Monica Stobbs, RN, BSN
164 Market St:eoi! Suite 283
Clhiarleston, SC 29401
TEL:(857) 3345310 EMAIL: monicastobbs@gmail.com

PROFESSIONAL BACKGROUND

1986 - 1999

1989 - 1990

1586 - 1989

1588 - 1989

MEDICAL UNIVERSITY OF SQUTIL GAROLINA, Charleston, SC

1.»! 3 i > " ». - (:\Q. 7
Eor Rignm Nuvse at this Leved One Teaune Center ,u;v—-

¢ Clinical meas nfnr wtiee inelude Adult Geners] Mads iring:

MASSACHUSETTS GENERAT HOSTITAL, e

Por Yiiew Nuise at this Marvard nfGlisted hospitd

¢+ Chitical arcas of expertise inelude Travma Surgeny
Neurdsurgery, Gendral Surgery, Agure Medical & L 'miu,r Uity

¢ Interface duilywith nationally secopnized physic ins in coll: Nmmim patient
care

¢ Provide advanged in-patient car¢ wsing state of the arthmpmcut ( mcludmg
ventilator-& cardiac monitoring)-- - . . - s . «

¢ Certified IV Therepy Instructor; BCLS: EKG inferpretation

MA DEPARTMENT OF PUBILIC HEALTH, Boston, MA
Nurse Consultant

+  Monitored seven (7) Long-Tenm Health Care facilitics in MA for Quality
Assirance, Regulatory Compliance and Standards of Clinical Practice

+ ldentified substandard areas of healib care delivery

¢+ Assisted facilities in developing plans of correction for substandard areas of

practice
Reported directly to MA’s tap three (3) Health Care officials
+ One (1) of two (2) nurses in the country to perform this role

NEW YORK HOSPITAL-CORNELL MEDICAL CENTER,
New York, NY

Acting Head Nurse on an Open Heart Surgery Critical Care Unit
Semol Staff Nurse in thxs ] OOO Bcd Melropohtan Hosp:tal i

WASHINGTON UNIVERSITY MEDICAL CENTER, St. Louis, MO

Per Diem Nurse (Gener 2l Medical/Surgical Units Orgsn Transplant & Crmcal

are Units) .
+  Performed basic & sdvanced nursing skills in a variety of scttings including

Crifical Care & Orpan Transplant Units

Slé
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PAGE 2 0f2

WL Stob

1983 - 168

EDUCATION: BEN - May 1983,
el

bs, RN, BSN

585 ST. LOUIS UNIVERSITY HOSPITAL, St. Louis, MO

Charge Nurse/Staff Nurse (Cardiology & Head/Neck Surgicai

Unit) , -

¢ Provided dhect patient care incleding BRG recognition, respiratory
& intrivenous therapy, advanced physival assessimints

Creignton University School of Nursing
e Stute of SC

Current License in

Presentations:

Raleigh, NC; Nov 2011, CLE credited.

Evaluating Spine Injury Cleims; NCAJ & APITLA Medical- Malpractice Seminar;

Evaluating: Spine Injury Claims; South Caralinu Bar Association; Columbie, SC; October

2012, CLE eredited. . o
Evaluating Spine Injury Claims: United States Attomn
lilinojs; October 2013. CLE eredited.

Evaluating $pine Injury Claiins; Uniited States Attorney Office, Southern District of

Flovida; February 2014, CLE eredied.

ey Office, Southern District of

Publications:

L4

IXC. Frind Lawvers Association (DCTLA) Quarterly Joumal; “Evaluating Spine Injury
Claims®. January'2012
The Nurse’s Note
“Spine Arthritis & Back Injury Cleims; Jan 2010
“Spine Suigery: Complications of Spins! Fusion Surgery”; Feb 2010
“Evaluiting Breast Cancer Cases”; Mareh 2010
“Orthopaedic Emergencies: Acute Compartment Syndrome”; Apri] 2010
“Case Report: Plaintiff Wins 1.1 Million in ACS Case®; May 2010
“Medical Chronology A Critica] Tost for Winniog ?m,x,r Case™ June 2010
Vivaluating Brain Infury Coses July 2010 __..... SRR
\‘Z‘Sie.éb'fe};riﬂvaﬁon"; August 2010
“Spinal Dise Replacement Surgery”; Sept 2010
“Evaluating Cancer Claims™; Oct 2010
“Emergency Room Practice: Lmaging Protocols for Abdominal Pain™ Nov 2010,

200000005 ¢ ¢ g



Monics Slobbs, KN, BSN ’
Humilton v. The Regional Medical Center, ot al. ) 162018

vepe e

1

(o8]

10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

Q.

A

Was that certification thru the institution or to

the state?

Through, through Massachusetts General Hospital .
So that was a facility certification?
Yes.

How long was that program?

It was s0 many yaaré ago. Maybe it was, 1t wag
maybe over a week.

And again, since you haven't had any clinical
pediatric nursing experience I presume you've nevex
started a pediatric IV?

No.

Never cared for a pediatric patient wiﬁh a
peripheral IV?

Taking care of an IV is an IV whether it's a baby
or an adult. Tt's the same principle in terms of
management of the actual IV and giving
administration of medication through it.

All right. I appreciate the answer, but if you can
say yes or no and then you're free to say whatever
you want., 8o, my question was, I presume that you
have not taken care of a patient with a peripheral
IV that's pediatric?

I have not.

Thank you. What is your hourly rate for your

www.southernreporting.net

803.749.8100

Southern Reporting, Inc.
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R ot TR
s v The Regioual Medical Center, ot al. 16/2018

1 Q. When we're talking about Ms. Hamilteon and her

2 child, the medication thal was administered was

3 what?

4 A, Ampicillin,

5 Q. All right. 1s ampicillin a vesicant or

6 non-vesicant?

7 A. It's a vesicant.

8 Q. Okay. 8o for the purposes of your deposition in,

3 in, in the broad sense, when I ask you questions do
10 you want me to use‘extravasation or infiltration to
11 describe those events that occurred?

12 A. Either would work for this.
13 G. Okay. So you think they are synonymous?
14 A, Yes.
15 Q. Have you done any literature research to conme to
16 any of your thoughts in this case?
17 A. No, this is basically Nursing 101. - There are many
18 articles that talk about policies and procedures
19 for giving IV medication or managing an IV site,
120 it's basic nursing 101 as well.
21 Q. So you are not relying on any literature in coming
22 to any of your thoughts; is that fair?
23 A. That's fair. There will be literature that
24 supports my opinions.
25 Q. But you haven't done a search, any sort of research
803.749.810¢ Southern ﬁeporling, Inc = www.southernreporting.net
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IVEGHICE DI0HIE, WN, BN Bapn e
Hamilton v, The Regional Medical Center, ot al, 31672018

1 that there was any redness to the IV site?

2 A. No.

3 Q. Did you see at 4:04 Lhat there was any

4 docunentation of any signs and symptoms of
5 Phiebitis?

<] A. No.

7 Q. Did you see at 4:04 that there's any documentation
8 | of any signs and symptoms of swelling?
9 A. No. I didn't see the 4:27 either.
10 Q. All right. How many times have you given a
11 peripheral IV to, with a 24 gauge needle to a
12 pediatric patient?
13 A. I've administered no medications IV to a pediatric
14 patient. I've administered thousands to adults.
15 Q. So the answer then would be none?
16 A. None to pediatric patients. Thousands to adult
17 patients. ’
18 Q. So, as you sit here today you can't tell me that
19 you could get blood return on an IV administered to
20 a éediatric patient with & 24 gauge needle --
21 A. A vein is --
22 Q. Let me finish. Because you have no experience in
23 doing that?
24 A. No. I'm not saying that period of vein is a vein.
25 You should get blood return from a vein whether

803,749.8100 Southeru Reporting, Inc. www.southernreporting.net
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HIOHCA 310005, KX, DN
Hamilton v. The Reglonal Medical Corter, et sl ) e L o DIO0IE
1 it's a baby or whether it's an adult. A vein is a
2 vein.
3 @. BAre you familiar with articles in the literature
4 that say it is difficult to impossible to get bloed
5 return on the 24 gauge needle?
& A. No. 1I have managed 24 gauge needles in adults and
7 you can get a blood return. | ‘
8 Q. Well you wcould agree with me to the care, the
9 management of an adult patient is different from a
10 pediatric patient wouldn't you?
11 A. The manage%ent of a vein is the management of the
12 vein whether it's an adult or whether it's a baby,
13 it's the same. The management of a vein is a vein.
14 Q. What is your definition of a vesicant?
15 A, It would be a medication or fluid that can cause a
16 burn like injury to the skin.
17 Q. Would you agree with me that signs and symptoms of
18 infiltration or extravasation, however you want to,
15 and for this guestion I'm using those terms
20 synonymeusly, often do not occur and are not always
21 cbvious until a few houxs after the patients IV
22 device has failed?
23 A. I disagree.
24 Q. All rxight. Tell wme why?
25 A. DBecause when theres an infiltration of the vein and
8037;98100 » ‘”"" — boutl':;n;R’ep;rhné,«Inc — — www.southernreporting.net
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STATH O SOUTI CAROLINA ) INCTHE e ROV COLI

) FIRST HICTAL CIRCUYT
COUNEY  OF ORANGEBURG )
Tekayah Hamilon, individuaily and ) C/A Noo 2015-CP-38-01234
as parent and guardian ad litem for )
Robert Lee M., Jr.. a minor child )
under the age of eighteen, )
)
Plaintiff, )
)
-y ) NOTICE OF MOTION AND
) MOTION IN LIMINE TO EXCLUDE
) MONICA STOBBS TESTIMONY
) .
Regional Medical Center )
)
Dcfendant. )

Defendant, The Regional Medical Center, (hereinafter TRMC), by and through the

undersigned, herchy states the following for TRMC’s Motion in Limine:

1. The Plaintiff commenced this action alleging Medical Malpractice against the
Defendant, TRMC. The matter is scheduled for a date certain trial on May 7, 2018. Defendant
TRMCis moving pursuan{ to this Motion in Limine to exclude Monica Stobbs, RN from

testifying as a medical expert in administering/managing pediatric [V therapy.

2, Monica Stobbs is not qualified to testify as to IV Therapy for pediatric patients.
There is a clear distinction between treatment of adults and pediatric patients, particularly
neonates and infants. Monica Stobbs testified to the fact she never cared for and managed any
pediatric patient with a peripheral IV and did not research any treatics or other journals regarding

the treatment of pediatric peripheral IV treatment. Her contention that IV management for

522



pedialric paiients is the =ame for adubis is siiaply not accurate and contrary to modam medicine

and the literature. Monica Stabhs has never started an [V on a pediatric patient,

3. In order to gualify an cxpert they must have the "knowledge, slill, experience,
training or cd.uca;ion" m order to testily. SCRE 702, "To be competent 10 testify as an expert, 'a
witness must have acquired by reason of study or experience or both such knowledge and skill in
a profession or science that he is better qualiﬁed than the jury to form an opmion on the
particular subject matter." Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 253, 487 S.E.2d -
596, 598 (quoting O'Tuel v. Villani, 318 S.C. 24, 28, 455 S.E.2d 698, 701 (Ci. App. 1995); sce
also Botehlo v, Bycura, 282 S.,C. 578, 587, 320 S.E.2d 59, 65 (1984) (orthopedic surgeon was
not qualified to testify on the standard of care for podatrist where orthopedic surgeon had no

training in podiatry, was not familiar with any journals or periodicals in podiatry, and was not

familier with the surgical procedure performed).

4. Ms. Stobb's expert opinion is premised on her belicf that the standard of care for
IV management is the same for pediatric paticnts as it is for adults. Stobbs Depo. pg. 13 11, 13-1§
(Exhibit 1), There is a clear distinction between IV management in adults than pediatric
patients.' Veins in infants are "obviously smaller" and they can be "threadlike"? In Ms. Stobb's

deposition she testified to the fact she never treated a pediatric patient with IV therapy indicating

sion Therapy in Clinical Piactice, 2nd. eds Hankins J, Lonsway RA, Hedrick €
and Perdue MB. Saunders, St. Louis, MO 2001, 561 “Children present a wide variety of physical characteristics
different from those in adults. In addition, premature infants and ncwberus vary greatly from older children in theiy
anatorny and physiology. These characteristics affcet the ability of neonates and infants to cope with environmental
stress and to manage the metabolism, absorption, distribution, and excretion of medications and solutions. Although
body systems in infants and children are different from those in adults, for the purpose of this text, only those related
to infusion therapy are addressed in detail.” (Exhibit 5).

“Id ot 562 "The size of venous and arterial vessels in the infant and chitd are obviously smaller than those in the
adull. Adthough the vessels are anatomically positioned in the same locations throughout life, their sometimes-
threadlike characteristics and tendency to hide make them difficult to locate in the young patient.” (Exhibit 6).
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her lack of skill and cxperience in the subject matter. Stobbs Depo. pg. 13 11 924, She Further
testified she did not read any lierature regarding the management of 1V's in pediatric patients in
preparing for this matter showing she lacks both knowledge and education. Stobbs Depo. pg. 26
1. 15-24. (Exhibit 2). Her entire expert opinion is based on her speeulative belief that pediatric
patients are simply little adults. She stated “Ui]aking carc of an IV is an IV whether it's a baby or
an adult." Stobbs Depo. pg. 13 11 15-16. And that the standard of care is the same, it is simply
"nursing 101." Stobbs Depo. pg 26 11. 17. She is under the belief that she "should get blood return
from a vein whether it's a baby or whether i's an adult.” Stobbs Depo. pg. 32 & 33 1l. 24-7
(Exhibits 3 & 4). This is directly contrary to the literature.> Because Ms. Stobbs lacks any
experience, skill, training, knowledge, or education and her testimony is premised on her
experience managing adult patients Ms. Stobbs is not qualified to give an expert opinion on IV
therapy in pediatric patients, as she will not assist the jury as she is not qualified on the subject

matter,

5. Similar to the facts in Botehlo, 282 S.C. 578, Ms. Stobbs, while a nurse, has not
administered 1V therapy or cared for a pediauic patient with IV therapy, similar to how the
orthopedic surgeon was not familiar with the procedure pérformcd by the podiatrist. Likewise,
Ms. Stobbs has not reviewed any literature regarding IV therapy in pedialtric patients, the same as
the orthopedic surgeon not having reviewed any journals or periodicals for podiatry. /d. The only
distinction is that here Ms. Stobbs is a nurse. Ms. Stobbs has not started or managed an IV on a
pediatric patient. Using the requirements of the B()!éhi() case, Ms. Stobbs is not qualified to give

an expcert opinion on pediatric IV therapy. d

id at422 "Checking for a blood return, or backflow of blood, is not a reliable method for determining the absence
of an infiltration. A blood return may not be present when small veins are used because they may not permit blood
flow around the cannula; one may think the infusion has infiltrated when it has not." (Exhibit 7).
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WHEREFORJE, defendant the Regional Medical Center (TRMC) hereby prays this Court

issue its Order gramting its Motion in Limine excluding Monica Stobb's testimony as an expert.

MICHAEL C. TANNER, L.L.C.

5 /
W
B S U e
Michael C. Tenner
PO Box 1061
Samberg, SC 29003
(803) 245-9153
Attorney for Defendants

Bamberg, SC

May 1, 2018
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YRR ALY, KN, D
l-l;fnxv!ill‘wixh.fi.;llw Regionyd M(du‘nl Center, ot at. e e e 3/!6/2{98
0 nat GIono
3 B
4
5 A, Yes
6 Q. How long was that program?
7 A. It was so many years agoe. Maybe it was, 1t was
8 maybe over a week.
9 Q. And again, since you haven't had any clinical
10 pediatric nursing experience I presﬁme you've never
11 started a pediatric IV?
12 - A, No.
33 Q Never cared for a pediatric patient with a
14 peripheral IV?
15 A. Taking care of an IV is an IV whether it's a baby
16 or an adult. It's ﬁhe same principle in terms of
17 management ¢f the actual IV and giving
18 administration of medication through it.
19 ©. All right. I appreciate the answer, but if you can
20 say yes or no and then you'‘re free to say whatever
21 you want. So, my question was, I presume that you
22 have not taken care of a patient with a peripheral
23 IV that's pediatric?
24 A. I have not.
25 Q. Thank you. What is your hourly rate for your
sﬁ:s?sxoo‘ T Seuthern l{x;l)or;;r:;l‘::m"mmwmm”m ;i\;\\j\\'.southcrnrcporting.uc(
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W‘Mi " e e .
bing about Hamilnon and
cohiid, mhne medicalion ul EhE u?
3 whati?
4 A
S 0. All right. Is ampicillin a vesicant or
6 non-vegicant?
7 A. Jt's a vesicant.
8 Q. Ckay. So for the purpcses of your deposition in,
9 in, in the broad sense, wheon 1 ask you questions do
10 you want me Lo use extravasation or infiltration to
11 describe those events that occurred?
12 A. Either would work for this.
13 Q. Okay. &o you think they are synonymous?
14 A. Yes,
15 Q. Have you done any literature research to come toO
1lé any of your thoughts in this case?
17 A. No, this is basically Nursing 101. There are maﬁy
18 articles that talk about policies and procedures
19 for giving IV wedication or managing an IV site,
20 it's basic nursing 101 as well.
21 Q So you are not relying on any literature in coming
22 to any-of your thoughts; -is that fair?
23 A. That's fair. There wili be literature that
3
24 supports my opinions. é
25 Q. But you haven't done a search, any sort of research A
803.74‘}.81()0m o Southern Reporting, Inc, T \YWWSOU('!O:!:;I);:;II\;:HQ(
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16
17
18
19
L2O
21
22

23

AL

@)

Q.

©

No.

Vagre 32
GIZOLS

PBid you see at 4504

tocumentaltioen of

Phlebitig?

documentation

1>

o3}

ny

bid you see at 4:04 that there

symptoms of swelling?

of any signs and
No. I didn't see the 4:27 either.

How many times have you given a

All right.

peripheral IV to, with a 24 gauge needle to a

pediatric patient?

administered no wedicaticns IV Lc a pediatyic

I've

patient. I've administered thousands to adults.

So the answer then would bhe none?

None to pediatric patients. Thousands to adult

patients,

So, as you sit here today you can‘'t tell me that
an IV administered to

vou could get blecod return on

a pediatric patient with a 24 gauge needle --

A veln ig --

Let me finish. Recause you have nc experience in

doing that?

I'm not saying that period of vein 13 a vein,

24 A, No. g
b
’ 3
25 You should get blood return from a vein whether §éi%]ﬂ|b&& 3 i;
wivw.southernreporting.net

803.749.8100

Seuthiern Reporting, Inc.
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15 A,

17 Q.

23 AL
24 Q.
25 A,

803.749.6100

retuwrn on the 24 gauge needle?

and

No. I have managed 24 gauge needles in adults

you can get a blood return.
Well you would agree with we to the care, the
management of:an adult patient is different from a
pediatric patient wculdn't you?

The management of a vein is the managewment of the

vein whether it's an adult or whether it's .a baby,

manacgement of & vein i1 a vein.

it's the same. The
What 1is your definition of a vesicant?

It would be a medication or fluid that can cause a
burn iike injury to the skin.

Would you agree with me that signs and symptoms of

infiltration or extravasation, however you want to,

and for this question I'm using those terms
q C

synenymously, often do not occur and are not always

obvious until a few hours after the patients IV

device has failed?
I disagree.
All right. Tell me why?

Because when theres an infiltration of the vein and

362018
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Intravenous 1 herapy in Children

Starting and maintaining maraenous (W herapis in <hiludeen
poses e cliathages to the climioang wesponnle fop ey
care, Children are nol anly very eifterent Trown adubts, b they
ataes dlisplay warkuions anjong, i diffzient aje groups, Thee
Aiffmvenees indude physiaal, j|'shy:;inl«;;;;ic. developmwnial, copni-
pive, aned emotional vaisbles, When any type of infusion the-
spy s nged in o child, asgreat responibility s phced onorhe
pnrse. Awordingly the nurse perlonning 1V icchiiques in
childeen should he highly skilled in the hasic 1V therapy applica
piony and haowledgeable of the chilils developmental smge.
Most of the tasic principles of safe administration of TV solu.
tions snd medications arc thie same, peparitless ol thiz patient’s
age However, f-}}(tc‘ii’.ﬂ,i,‘.i’\n.“',i'k‘!'mil‘»l)s arie pecessary 10 safepird
i child nudergoing iese procedures; these measures nelwde
the nmied. o cateulate snall doses andd fow infugion fares, 1w,
chouse apprapriste venipuncture sites it egquipriient, and 1o
develop creative meases fo distract cotiouy Httle minds and
hands.

This chapter focuses on the nevds of children as they relate to
infusion therapy and on the unique aspects of caring for chil-
dren and their families. '

ANATOMIC AND PHYSIOLOG!C DIFFERENCES
IN CHILDREN

Childven present a wide variety of physical charecteristics differ-
ent from those in adults. In addition, premature infants and
newhorns vary preatly from alder childen i thely sty and
physiolopy. These characterisiics affect the ability ef seonates
es ond 1o monape

and niRS to Tope with-environaicnial stres
the metabolism, abserption, distribution, and exeretion of
madications and solufions. M\lmugh‘body systems in infants
and children are diffevent from those in adults, for the purpose
of this text, only those related 10 infusion therapy are addressed
in detzil,

The newborn's adjustment (o extrautering life is 2 eornplex
physiolugic process. The first 24 howrs of Jife are the st
critical as the newborn makes the pespivatory and ciroulaory
ransition to extrauterine life, Doy this periot, there is u
much hipher incidence of demly than in the remainder of the
permalal period. all of the hedy systems underpo change after

“Ple author and editors wish 1o acknowledge the contributions made by Corinne Wheeler,

sy anthar of this chapter in the first edition o

Practice.

{ Intravenous Niprsing: Clinical Principles and
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iy mtants, the birth weight 1o szually donbided
\\'

menths and inpled a1 yean, During infaney, o
: : A AT L

developnontal tasks that a

5 cach ehild bas 5 ﬂii(*C‘v‘(‘]*’l}"li‘n‘“" :

childresy of the sanx 2 are al the same cxa stage ol I

and mataranon.

Biclogic devdlopment @ the toddler poriod (12 ©

A6 months) 1s kess dramatic than during infancy, Bady

il

continue to mature, resoliing in many children reaching
maturacon by the end of the oddier perod. Grawth slows
during this time. Birth weight is quadrupled by 30 months, and
the height at age 3 years is generally about half the adult height,

Head civaumiorence growth slows, and chest arcamferen
exceeds the size of both the head and the abdomen. The taddier
ble 10 participate in an increased vumber of sctivities as a
result of aross and fine motor skill advancement. In woddlers, 1V
connections must be taped and secured and equipment kept

ontside of the child's reach.

Lavly emildhond (36 months to 6 yeays), also referied 1o as
the preschoal peviod, 3s a ‘e of growth swbilization. The
average annual weight gain 15 about 5 pounds (2.3 kgl the
increase in height ranges from 2.5 to 3 inches (6.4 to 7.6 cm),
Most of the height growth occurs i the legs, leading to 2 more
al appearance. The preschooler’s more mature

‘]L nder phy
ystens enables hino or her tatolerate maderate physiologic
stress. Skills mastered during the toddler period are refined
during this time and inclade a rapidly developing ability o
understand and use language. Bxpected levels of growth and
development must be attained for the child o refine these skills
n preparation for the vext stase of childhood, school age.

The school-age period (6 to 12 years of age) is a time of
gradual growth and development until the end of the penod,
sometimes referred to as prepubescence. The sch()ol-nge child will
grow an average of 2 inches (5 ¢m) and gain 4.5 (o 6.5 pounds
(2 10 3 kgl annually. Unt! prepubescence, there is Jitde dz[fcr~
cnce in size helween males and females; toward the end of this
stage, however, a growth spurt occurs. Girls first surpuss boys in
buth beight and weight. Body proportions approach aduit mea-
surements by the end of the school-age period.

Adclescence s the period of transtion from childhood to
young adulthood. This period is divided into three substages:
early adolescence (11 to 13 years), middic adolescence (1310 15
years), and late adalescence (15 years and older), The changes
occurring during adolescence are primarily puberty, growth,
and personality. The central nervous system is inundated with
hormonal activity, and dramaric and obvious growth changes
are noted Iy both boys and girls. Botl sexes develop secondary
sexual chavacteristics and grow larger. Tess chvious is rhe matu-
ration of the reproductive systen. This stage is often wrbulent

for adolescents because they are on a constant emotonal roller

coaster, wrtempting 0 master the developmental tagks fo

adulthood.
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Physiologic systern developiment
in chi!dren
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QI RS

thermis

; yopathiclis e
j”‘\ scion stinulates e breakdown af bro

renerste heal, sllowing distribution of the heated ble
through the body.

Increased snctabolisnt &5 a tesponse to hypo‘.'hc)
in igher oxypen and calovie requirements. A heaithy inf
can usually telerate increased oxygen consumption; heower
ko infant is predisposed to-cold stress and hypogh

Cold stross beging as the infant requires an increase in OXVE

i

and c;x.lmsr consuiption. The activation of norepi; ep
stimulates the metabolism, and anacrobic glycolpsis veso

‘The lactic acid produced by this process. combined with

acid cud products of brown fat metsbolisim, can jead
acidosis.!

This process of thermoregulation continues throughout
infant’s first several months of life. During infancy, the chil
ability to shiver increases. The older infant usually hag AT
the benefit of insulation by the gradual growth of adipuse tiss
By early childhood, the skin is thicker, and the body has a hig!
parceniage of fat and 1 decreased surface aresfvolime 1o

these factors enable the preschooler 1o berter cope with cavire
mental cold,

The nuise palonning such procedutes as venipunaue
an infant must miaintan a neutral thermal covivoninent foy
infant 1o prevent the possibility of cold stress. A neutral therr
environment is one that pmml(* the infant o maintain a norn
core temperature with mintmum oxygen crmmmpuon 3
calorie expenditure. The neutral thermal mvxrunm—»;,t i
smaller infants is 35.4% plus or minus 0.5% C (95.7° plus
minus 1° ) and for larger infzmts is 32.5° plus or minus 197
(90 5% plus or minus 2,59 1),

To help infants stay warm, nurses can use radiant warmi
pancls, incubators, cotion blankets, and head coverings {c.g.
picce of stockinet knotied at one end) and ensure that only+
extremity of the IV insertien site is expased. Blankets can
warined in warming units or in clean, unoccupied incubators.
warming lamp, placed at the recommended safe distance fro
the infant, can be used 1o prevent hypothermia if an infant i
be removed {rom a neutral thermal environment,

Yessel size. The size of venous and arterial vessels in &
infant and child are obviously smaller than those in the adu
Although the vessels are anatomiically positioned in the san
lacations throngheut e, their somtlinies-threadiike characte
istics and tehdency to bhide make them difficult o locate i t}
young palient. Appiying heat to the exivemity before 1,wr(m'm§!

vepipimctare factitates venouns identification and  cathet

nserhion,
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Palicni assessireit. A cones

AV AN 1 . 1 :
IV Sile, the mvalvesd exbrensy,

s determine te preacn

Phe ste ot the tp ot the cavala o

\i

e ispeetad for s ae, Blanching, s
B helpad to comparie ihe site with fhe

¢ extremity, U both extremitios

o medical st

. <
fynamic probloms, sily a8 cong

Ie ; y
> G o Bvpos

(arune, OXi €Ot

ia, and vascular tmsufheiency, we

fons, compronised kadne
one

icularly

dar edems. The innmobilived patient ot the panent w

snseatar weakuess or paralysis of an extreniry inay ox

ieal watus are inconclusive, pressure should be

he voin with @ finger or fourniquet about 2 inclies above the
insertion site (it must be shove the fip of the canmlal. 1f the
cansuta is in the vein, this pressure will slow or stop 1k infusion
rate. If the hifusion continues despite the venous obstruciian, an
infiltration has ocourred.

Checking for a blood returm, ov backfiow of bluod, is not a
reliable method for determining the absence of an infiitration. A
blood return may not be present when small veins are vsed
pecause they may not permit blood flow around the cannula;
one may think the infusion has infiltrated when it has noi. In
addition, veins that have had previous punctures ar that are very
fragile may seep fluid 2t a site above or below the vein cannola
entry poing a blood return may he present, yet an urhliration is
accurring. The movement of 2 cannula, such as in-and-owt

motions, i also canse the skin aud the vein ontyy site 10
ag an

enlarge, allowing fluid 10 seep at the vain entry SUE, €
mfiltranon,

Nursing fnterventions, fo provent or minmiz infil-
(ration-assaciated problems (Box 24-3), it is imperative that the
cannuia be discontinued once an infiltration has bees identified,
The type of solution being infused should aiso be considered. 1
the solution is jsotonic and has a novmal pit, the pa:im}! may
not feel much discomfort unless a large amount of fuid has
inflirated. 1n these cases, warm compresses, such as warm,
ist towels o1 chenical packs, may help alleviate the o
sreulation 1o

e
fort and help absorb the infilitation by increasing
the affected area. Sloughing can accur from the application of
warin compresses to an area inflitrated with certain med
i such as potagsium chloride. In these instances, the appli-
of cold compresses is preferred.” Established policies and
procedures should dictate thie use of compresses. The involved
ity should be clevated to improve circulation and to help

[ eXiist
absorb nfiltrated fluid,

If weeping of the Gssues ocvwss bocause of an oxtensive
is often present 1o the elderly,

infiltration or Ioose thin tissue. a
it may be necessary o apply a sterile dressing to the affected
as open because the

area, 1t is usually better 1o leave these
i < the use of panze aud possibly tape which

<

dressing NOCessi
crm inerease DL
il 3 St roens - Jag N S Wy ey Epren
ied loosely. Extreme care should be given 1o prevent e
i

damage. W oa dressing s used, it should be

;1171?1

tiop, The physician should be notificd and mesanes shontd be
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is needed, a cannada s

ded ont as ordered. 3 an nfusio:

e i the opposite extremily or i 2 site above and away
fron: the previons sie.
Preventive tneastires. Wot ali infilt

vented, Lut adhierence to certain meassres can minimize their

tons can be pres

coverity, Flesion areas should be avaided i posgible,

The aun-
puta shanld e taped securely, and e site should be protected
ssive movement or pressare by use of ap armboard

from
and restrainis. Resuraings must be appiicd with extreme caution
and within the gnidelines established by JOAMO! Restrains
chould be well padded and applied i a manner that will not
cause nerve daymage, constrict circulation, or cause pressure
arcas. They should be femaved at frequein intovals and range-
of-motion exercises performed. Tnadeguate o1 fmprapes nee of
aymiboards Or restraints can cause very serious complications;
policies and procedurcs should be aatablished to guide their usc.
Patient cducation can be a key fwtor i the provention and
early recognition of the sipns and symplons of an mfiliiation,
Patiem knowledye sbouat e care of U TV e and systen can
prevent activities that may causean mhinainn, soch as manipa
Tarins the eapnufa, pulling on the wabing, picking atihe dressing,

and using the exuemily excessively A patient who knows what
10 look for can alert the nusscto the carly sipns of an inhltradaon,
and hmmediate care can be sendered, thereby preventing the
possibitity of more-serious complications.

Extravasation. Pxtravasation is the madvoertent adoninis-
Leation of a vesicant solution ar medication into the surrounds
ing, Gissues. A vesicant solution is a soluuonor medication that
causes the formation of blisiers, with subsequent sloughing of
rissues occurring {rom tissue necrosis (Fip. 24-3).

Patient assessment. 1tis exsential that an extravasation
e noted carly, before extensive {luid is allowed to infiltrate the
ssment of the patient, the TV
1e infusion system should be

site, the invalved extrenity, and t
w {low rate should nevie b

interstitial tissues. A complete asse
1
1

performed at regular intervals,
increased to determine the infiltation-of a vesicant, ner shauld
2 blood retursn be used as a reliable methad 1o detestiine @n
infiltration. Fiuid can seep into the nssues froim a previous
punctore site oF around the vein insertion site and increase the
potential for rigsue necroais (refer to nfiltration for the assess
JENLPYOCeSs).

nitia) indications that tssue soughing may occur inclade
pain ar burning a the site with progression to erythema <

¢dema, Tissoe sloughing is usualiy apparenl within 1 to 4 weeks

hecause of Ussue NeLrosis. Neerosis ¢

an avolve a small or o larpe

area, mohading nndettyisn conned sucs, niusclen, winlons.

ating s gical intervention.
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STATE OF SOGUTIHT CAROLINA ) INCTHE CIRCUTIT COURT
) FIRST JUDICIAL CIRCUIT

COUNTY  OF ORANGEBURG )

Tekayah Hamilton, individually and CiA No.o 20615 CP-38-01234
as parent and guardian ad litem for
Robert Lee M., Jr., a minor child

~under the age of eighteen,

Plaintiff,
NOTICE OF MOTION AND

MOTION IN LIMINE TO
EXCLUDE PHOTOGRAPHS

~V8~

The Regional Medical Center

AN T Y S NSV N S I e N N S N N

Defendants.

Defendants, The Regional Medicél Center, (hereinafter TRMC), by and through the
undersigned, hereby states the following for TRMC’s Motion in Limine:

1. The Plaintiff commenced this action alleging Medical Negligence against the
Defendant, TRMC The matter is scheduled for a date certain trial on May 7, 2018. Defendants
are moving pursuant to this Motion in Limine to exclude photographs of the Plaintif”s injuries;

2. Rule 403 of the SCRE states, “[a]lthough relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.” “A trial court has particularly wide discretion in ruling on
Rule 403 objections.” Busillo v. City of North Charleston, 404 S.C. 604, 610, 745 S E.2d 142
(2013). “To constitute unfair prejudice, the photographs must create ‘an undue téndency 10

suggest a decision on an improper basis, commonly, though not necessarily, an emotional one,””
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| Stave v Holder, 382 S C 278, 290, 676 S T 2d, 690, 697 (2012) (quoting Stufe v. Jucksorn, 364
S.C. 329,334, 613 S.I£.2d 374 (2005).

3. At trial. Plaintiff intends to introduce photographs of injuries to the Right hand of
Plamntiff that were sustained while the plaintifl was a one-month cld infant. The images are
grotesque, close-up images of the infant’s open wounds. These close-up images will create an

undue tendency to suggest a decision on an emotional basis and are highly prejudicial {o the

defendant,

4. There is no scale in the pictures to reflect the actual size of the wound, and the close-
up nature of the photos makes the wounds appear substantially larger than they are m reality.
The images do not reflect the minor’s hand currently, as the plaintiff's hand has healed with
some scarring. Further, Plaintiff, Tckayah Hamilton is able to testify to the nature of the wound
and have an expert to testify to the injury giving the alternative forms of evidence that are less
prejudicial to the defendant, “The pﬁ}bative value of these photographs of an open flesh wound

are substantially outweighed by the prejudice defendants will face in these are introduced to the

jury.
WHEREFQORE, defendant The Regional Medical Center (TRMC) hereby prays this

Court issue its Order granting its Motion in Limine excluding photographs of the minor’s

njuries.

MICHAEL C. TANNER, LE.C.

s

VN[

N

Michael C. Tanner

PO Box 106]

Bamberg, SC 29003
(803) 245-9153
Attorney for Defendants

Bamberg, SC
May 1, 2018
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IN .THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG

TEKAYAH HAMILTON,
Individuelly and as Parent Guardian
Ad Litem fo @5 J

CASE NO.: 2015-CP-38-01234

PlaintifT,

Vs, VERDICT FORM

THE REGIONAL MEDICAL CENTER,

, R N -~ ~ < .

Defendant.

We, the jury, by unanimous corsent, have responded to the following questions:

1. Do yqu find that the Defendant was grossly negligent?
YES — Go to Question 2
NO - Stop deliberations

2. Was the defendant’s pross negligence a proximate cause of the Plaintiff's injuries?
b/ YES - Go to Question 3
NO — Stop deliberations

3. Please state the amount of damages, if any, sustained by the minor plaintiff i
ZOEHEIP [You are to determine only the total amount of the plaintiff's damages
and enter that amount below.]

$~.L\laj } 2RO ‘93 Aomsf.l Damages

Please state the amount of damages, if any, sustained by the Plaintiff Tekayah Hamilton,
Individually and as Parent Guardian Ad Litem for Robert Lee Middleton Jr. [You
are to determine only the total amount of the plaintiff’s damages and enter that amount

below.]
o .
s_ EBF | 5‘5;%"\'\ L2 Actual Damages
SIGNED: MALLA N/
. MIRY POREPERSON
DATED: £ - 10\®, , ORANGEBURG, SC.

PLEASE NOTIFY THE BAILIFF WHEN YOU HAVE COMPLETED THE VERDICT FORM.
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SEATE OF SOUTITCARGE (A b OINCTUE COURT OF COMMOM 1LY A S
» )
COUNTY OF ORANGERTIRC ) FIRST JUDICIAT, CIRCUT
TEKAYAH HAMILTON, ) Case Na, 2015-CP-38-017234
Individually and as Parent Guardian )
Ad Litem for ROBERT LEE M. JR., )
) NOTICE OF MOTION AND
Plaintiff, ) MOTION FOR JNOV OR
) IN THE ALTERNATIVE
) MOTION FOR NEW
Vs. ) TRIAL =
)
THE REGIONAL MEDICAL CENTER, ) :
)
Defendant. ) <
) )
TO: JONATHANF. KRELL, ESQUIRE, AND DAVID WILLIAMS,

ESQUIRE, ATTORNEYS FOR PLAINTIFF
YOU WILL PLEASE' TAKE NOTICE, Defendant reserves its right to assert the
statutory caps in its separate post-trial motion, that as soon as counsel may be heard, the
defendant The R.c;gional Medical Center (TRMC), by and through its undersigned
aﬁomey, pursuant to Rules 50 and 59 of the South Carolina Rules of Civil Procedure,

move the court for (1) judgment notwithstanding the verdict ("JNOV"); (2) a new trial

absolute; or (3) a new (rial nisi remittitur.
LAW
Rule 50(b) of the South Carolina Rules of Civil Procedure allows that, "a party
who has moved for a directed verdict may move to have the verdict and any judgment
entered thercon set aside and to have judgment entered in accordance with his mofion for

a directed verdict." A motion for judpment notwithat umlm; \”“ \\x nch L 1al N 1‘:::1&;1 o g
- N

'/‘\ / f,';l -
new trial may be made in the sliernative. Rule 50, SCRC l"’tl !i}\“". s .{«
I ’} ¢ w(‘“!T
eI"‘i;I*‘“ ‘‘‘‘‘‘ -
Nk YA IR -""‘

Fb A NI i‘)‘\“"\) .
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TRMU rencws dis motion for directed verdict made at the close of Plaimiif s case
m chief and rencwed at the close of a!f the evidence. There is no legally sufficient basgis
for a jury to find that TRMC is liable for damages in this case.

The trial judge may reverse a jury’s verdict when a review of the record discloses
‘no evidence which reasonably supports the factval finding necessary to sustain the

verdict. Jiorry County v. Laychur, 315 $.C. 364, 434 S.E.2d 259 (1993). While the Court
is concerned with the existence of evidence, not its weight, Curcio v. caterpillar, Inc.,
355 SC 316, 585 S.E.2d 272 (2003), and may nbi decide credibility 1ssues of to résolvc
conflicts in the testimony or the cvidence, id. At 320, 585 S.E.2d at 274, INOV s
warranted when there is no evidence to support the ruling or where the ruling is
controlled by an error of law. Hinkle v. National Cas. Ins. Co., 354 S.C. 92, 579 S.E.2d
616 (2003).

The thirteenth jurcr doctrine "entitles the trial judge fo sit, in essence, as the
thirteenth juror when he finds 'the evidence does not justify the verdict, and then to grant
a new 1rial based solely "upon the facts.""Norton v. Norfolk S. Ry. Co., 350 S.C. 473, 478,
567 S.E.2d 851, 854 (2002) (quoting Folkens v. Hunt, 300 5.C. 251, 254,387 S E.2d 265,
267 (1990)). As the thirteenth juror, the trial judge hands the jury by refusing to agree
with the jury's unanimous verdict and casting his or her vote against it, resulting in a
verdict which is no longer unanimous. Jd.

The Court may grant a new f{rial, sitting as ihe thirteenth juror, when it is
convinced that a new trial is necessary on the basis of the facts. Vinson v. Hartley, 324
S.C. 389,404,477 S.E.2d 715, 722 (CL. App. 1996). Under the thirteenth juror doctrine, g

new trial may be granted where the court merely finds that "the verdict js unsupported by
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the evidence,” that “the verdict is inconsistent and 1eilects the jury's confusion,” or thay
"ustice has not prevailed. " Jd, at 404, 477 S122d at 722-23; see also Trivelas v S
Dep't of Transp., 357 S.C. 545, 552 593 S.I.2d 504, 508 (Ct. App. 2004) (granting new
rial where "the evidence does not justify the verdicet"); Norton, 350 S.C. at 480, 567
S.E2d 855 (granting new izl when court “disapproves of the verdict on factual

grounds"); McEnfire v. Mooregard Exterminating Servs., Inc., 353 S.C. 629, 631, 578

S.E.2d 746, 747 (Ct. App. 2003) (characterizing the use of doctrine as "granting a new
tr1al upon the facts").

The Cowt’s discretion in granting or denying a new trial under the thirieenth juror
doctrine is *“funded upon the facts, the evidence, the witnesses, the trial circumstances,
the verdict and the judge’s view of them.’” Vinson, 324 S.C. at 404, 477 S.E.2d at 723
(quoting Fallon v. Rucks, 217 S.C. 180. 189, 60 S.E.2d 88, 92 (1950)). Consequently, the

Court is cntitled to “weigh the cvidence and rely on his or her view of the
crcumstances.” Sorin Equip. Co. V. The Firm, Inc., 323 S.C. 359, 364, 474 SE.2d 819,
822 (Ct. App. 1990). |

Importantly, this Court need not provide any reasons for its exercisc of this
thirteenth juror power aside from a finding that the Court disapproves and rejects the
. verdict based on the facts and evidence. Howard v. Roberson, 376 S.C. 143, 654 S.E.2d
877 (Ct. App. 2007). Further, this Court’s exercise of its thirteenth juror power wiil not
be disturbed on appeal in the absence of a misuse of the power. Trivelas, 357 S.C. 545,
593 S‘E'.Zd 504 (holding that a circuit court’s order granting a new trial upon the facts
will not be disturbed unless its decision is wholly unsupported by the evidence or the

conclusion reached was controlled by an error of law).
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Ay sl fords below i the gronnds asserted for judgment as a maiter of Tow, (he
Jury’s verdict s upsupported by the evidence as ser forth herein. First Planti
presented no evidence that defendant was prossly nepligent. Defendant asserts tha
plaintiff™s expert was not properly qualified and as such, no testimony she made should
have been offered to the jury. There is o justification for a $1,127.280.00 award of
damages in this case (o the minor child and $135,477.00 to the mother. Therefore, the
verdict should be set aside with a new trial ordered. See, e.g., Folkens v. Huni, 300 S.C.
251, 387 S.E2d 265 (19%90) (upholding fhc grant of the excise of the uial .cmm;’s
thirteenth jurer anthority because the verdict was not in accordance with the facts.)

The Defendant asscrts it is entitled 10 an order of JNQV or a new trial absolute on
these separate grounds:

I. Monica Stobbs was not qualified to give an opinion on the standard of care of

pediatric nursing and pediatric IV administration.

Monica Stobbs should not have been allowed to testify to the standard of care for
pediafric nursing I'V management. In order to qualify an expert, a witness must have the
"knowledge, skill, experience, training or education" in order to testify. SCRE 702. "To
he competent to testify as an expert, ‘a witness must have acquired by reason of study or
experience or both such knowledge and skill in a profession or science that he is hetter
qualified than the jury to form an opinion on the particular subject matter." Gooding v,
St. Francis Xavier Hosp., 326 S.C. 248, 253, 487 S.E.2d 596, 598 (quoting O'Twel v.
Viltani, 318 S.C. 24, 28, 455 S.E.2d 698, 701 (Ct. App. 1995); see also Botehlo v.
Bycura, 282 S.C. 578, 58;‘/, 320 S.E2d 59, 65 (1984) (orthopedic surgeon was not

qualified to testify on the standard of care for podiatrist where orthopedic surgeon had no
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raing in podiatry, was not familiar with any journals or periodicals in podiatry and was

not familiar with the surgicad procedure perfonmed).

Similar o the facts in Boichlo, 282 S.C.. 578, Ms. Stobbs, while a nurse, has not
adminisiered IV therapy or cared for a pediatric paiient with 1V therapy, similar to how
the orthopedic surgeon was not familiar with the procedure performed by the podiatrist.
Likewise, Ms. Stobbs had not reviewed any literature regarding.]\f therapy in pediatric
patients, the same as the orthopedic surgeon not having reviewed any journals or
Vpcriodicals for podiatry. /d. The énly distinction is that here Ms. Stobbs 1s a nurse. Ms.
Stobbs has not started or managed an [V on a pediatric paticnt. Using the requirements of
the Botehlo case, Ms. Stobbs was not qualified to give an expert opinion on pediatric TV

therapy. /d. Therefore defendants are entitled to JNOV or in the alternative a new trial.

It The Court should have directed a verdict in favor of TRMC as Plaintiff's did

not establish Gross Negligence.

Plaintiff's failed to establish the elements of Gross Negligence. The Tort Claims
Act “limits government liability regarding the supervision, protection, and control of a
patient,” and Plaintiffs were required to prove gross negligence. See Stewart v. Richland
Memorial Ho%p. 350 S.C. 589, 592, 567 S.E.2d 510, 511 (2002). "Gross negligence is the
intentional conscious failure to do something which it is incumbent upon one to do or the
doing of a thing intentionally that one ought not to do. [internal citations omitted] It 1s the
failure to exercise slight care. “Etheredge v. Richland School Dist. One, 341 §.C. 307,
311 (2007). "While gross negligence ordinarily is a mixed question of law and fact,

when the evidence supports bul one reasonable inference, the question becomes a matier

of law for the court.”" 1d.
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Plaintiif failed 1o establish Uelendant was grossly neelipent. Plaintil™s expaorg
tesiified that she had vo opinion as to whether or not Defendant intensionally harm od
Plainiill. Plaintff’s expert was not qualified to give an opinion on the standard of care of

pediatic 1V administration or monitoring, She also had no experience and did not

research the weatics and was therefore not qualificd to give an opimon. There was no
evidence that TRMC employee Jamic Downing acted with any form of intent to cause
harm. Plaintiffs failed to establish a material element of gross negligence, intent.

What the evidence did show was that Jamie Downing inspected the TV site 7
times in the twelve-hour shift, while she was only required to inspect it once a shift.
Jamie Downing testified that she flushed the site prior 1o administering the antibiotics and
Cynthia Hurly testified that Jamic Downing excceded the standard of care. This is
evidence that Defendant exercised greater than slight care, and as such, cannot be grossly
negligent. See Etheredge, 341 S.C. 307.

The evidence presented shows that Defendant exercised greater than shight care
and that Plaintiffs have failed to prove the element of intent. The only reasonable
inference is that defendant exercised slight care and should have been granted a directed
verdict. Therefore, defendants are entitled to JNOV, or to trial de novo.

HOI.  Trial Judge erred by not excluding the prejudicial photographs of Robert

Middleton, Jr.'s injuries to the Jury.

Rule 403 of the SCRE states, “[a]lthough relevant evidence may be excluded if its
probative value is substantially outweighed by the danger of wnfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence.” “T'o constitute unfair prejudice, the

photographs must create ‘an unduc tendency to suggest a decision on an improper basis,
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commonly, though not necessarily, an emotional one.” Srawe v Holder, 382 S.CL278, 290

(2012) (quoting State v. Jackson, 364 S.C. 329, 334 (2005)).

. hand should have been excluded froin

The photographs of B
the jury as the prejudicial effect substantially out-weighted the probative value. Due 1o ,
the excessive jury award, defendant is left to conclude that the photographs substantially
prejudiced the defendants. The photographs were grotesque, close-up Iimages of the
infzsntls open wound. One of the photographs was quite blurry. There was no scale in the
photographs. At uo time did defendants argue that the infiltration was not the cause of the
woﬁnd, and the fact that there was a wound was never disputed. |

Due to the excessive jury award, defendant is left to conclude that the jury
reached their decision on an emotional basis when they saw the enlarged picture of the
infant’s open flesh wound. Therefore, defendants are entitled to a new trial absolute.

IV.  Cynthia Hurley should have been permitted to testify to whether or not
Defendant was grossly negligent or negligent.

“Testimony in 1.}15 form of an opinion or inference otherwise admissible is not
objectionable because it embraces an ultimate issue 10 be decided by the trier of fact.”
Rule 704, SCRE. “We have held, however that the irial judge has the discretion to permit
expert testimony on the ultimate issue before the jury.” Redman v. Ford Motor Co., 253
S.C. 266, 278 (1969) (citing O’Kelley v. Mutual Life Insurance Co., 197 S.C. 108
(194]7}). “There is no invasion of the province of the jury, for the jury retains its power
and duty to judge both the credibility of the witness and the weight to be given to his
opinion.” Redman, 253 S.C. at 278; but see Dawkins v. Fields, 354 S.C. 58 (2003) (“In
general, expert testimouy on issues of law 1s inadmissiblé‘), “We have herctofore held

that the trial judge may in his discretion permit a gualified expert o testify as to his
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¢ the puy.” Hughes v Children’s Clinic, P A 269

opuiton on the ulimate fusue befo
S.C389.403 (1977).

Here, TRMCs expert, Ms. Hurley’s, testimony wags primanly on the standard of
care and that Nurse Downing complicd with the standard. Unlike the Dawkins, 354 ‘3(
58, there was no affidavit in the present case, and the testimony was not legal argument.
'In that case the court was concerned with an expert affidavit that read like legal
argument. Additionally. Ms. Hurley was not attempting to usurp the roll of the jury, the
proffered testimony was whefhér or not defendants were prossly neglipent. The evidence
is not objectionable just because it embraces the ultimate issue. See Rule 704, SCRE. The
trial court erred by not allowing Cynthia Hurley testify to the ultimate issue as hex
testimony would not usurp the roll of the jury as they étill determined her credibility.
Therefore, defendant is entitled to a new trial absolute.
V. The Request to Admit should not have been published to the Jury.

The Request to Admit should not have been published to the Jury and prejudiced
the Defendant. “Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of unduc delay, waste of time, or ncedless

presentation of cwmulative evidence.” Rule 403, SCRE. Rule 36 (b) of the South

Carolina Rules of Civil Procedure states,

Any matler admitted under this rule is conclusively established unless the courl on
motion permits withdrawal or amendment of the admission. Subject to the
provisions of Rue 16 governing amendment of a pre-trial order, the Court may
permit withdrawal or amendmcnt when the presentation of the merits of the action
will be sub-served thereby and thic parly who obtained the admission fails to satisfy
the court that withdrawal or amendment will prejudice him in maintaining or
defense on the merits Any admission made by a party under this rule is for the
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Purpose of ponding action only and is not an admission by T fer any othoer

Pt psse,

RULE 36, SCRCP; see wlso Commerce Center of Greenville, Inc. V. W. Powers
MeLElveen, 347 S.C. 545, 557,556 S.B.2d 718, 724 (Ct. App. 2001) (* The trial court may
allow a party to amend or withdraw its answers {o a request to admit when: (1) the
presentation of the merits is furthered by the amendment; and (2) the party who obtained

the admission cannot demonstrate prejudice because of the amendment.™). Defendant

asserts that Plaintiff was not prejudiced by withdrawal of these Requests, which was

denied by the Court.

Defendant concedes this is an unusual circumstance and the case law addresses
1ssues for withdrawal by the admitﬁng party. The Court should have pemmitted
withdrawal of the RTA because the Plaintiffs could not show that withdrawal would
prejudice them in maintaining the merits. Here the Request to Admit (RTA) was highly
prejudicial to the defendant and did nothing but confuse the issues. At all times
Defendant maintained that they were not ncgligcnt. By introducing the RTA to the jury, it
had the effect as if Defendant admitted they were negligent. At no time did the Defendant
admit negligence. The RTA had the opposite effect because Plaintiffs admitted the
amount in controversy was more than $100,000. The RTA request number 1 stated,
“Admit the value of the amount in controversy ip this action 1s less than $IO0,000.”‘The
plaintiff denjed this. This directly confuses the issues and is highlyiprcjudicial to any

probative value it may have.
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The pwpose of the request 1o admit was 1o oblain an Independent Medical
Efxaxﬁinaléon, not for Plainti{fs to represent ihat Defendant admitied the damages ware )
excess of $100,060.00.

Further, the Request to Admit was not mentioned in Plaintiff’s pretrial brief.
Plaintiffs intentionally failed to mention it to Defendant’s counse] until they were about
to publish the RTA to the Jury. This highly prejudiced the defendant, as they had no time

to prepare argument and was unable to get rebuttal evidence. Therefore, defendants are

’

entitled to a new trial.
VI.  Jury Charges
Defendant contends they are entitled to a new trial as the requested jury charges

were not charged to the jury.
“Ordinarily a trial judge has a duty to give a requested instruction that correctly
states the law applicable to the issues and evidence.”Ross v. Paddy, 340 5.C. 428,
437,532 S.E.2d 612, 617 (Ct.App.2000). “Where a request to charge 1s timely made
“and involves a controlling legal principle, a refusal by the trial judge to ?hargc the
request constitutes reversible error.” 14, “Moreover, when general instructions to the

jury are insufficient to enable the jury to understand fully the law of the case and
issues involved, a refusal to give a requested charge is reversible error.” /d.

Fairchild v. South Carolina Dept. Of Transp., 398 S.C. 90, 104, 727 S.E2d 407, 414
(2012). To warrant reversal, the requal must be both erroneous and prejudicial. B ison v.
Parts, Distributors, Inc., 302 S.C. 299, 395 S.E.2d 740 (Ct. App. 1990). Defendants
should have had the following jury charges.

“I istruct you that the practice of nursing is an art, not a science, and in providing
nursing care a nurse is not required to be all knowing and all wise.”
“While a Nurses mistake or error in judgment alone would not support a verdict

for the plaintiffs in a malpractice lawsuit, if the nurse fails to comply with a recognized
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standard of pursing care which would be excreised by a shmilay nurse under the same or

shmilar circumstances, then Habiiity would attach (o ihe nse’s mistake or error iy

Judgment if it proximately results in injurv to the patient.”
“Iinstruct you that the law does not require of a murse absolute accuracy either in
practice or in judgment. Nor does the law hold a nurse to the standard of infallibility. 1t

does not even require of a nursce the utmost degree of care and skill of which the human

[

mind is capable.” see generally Wall v. Swirs, 38 S.C. 377, 383-84 (1995) (discussing

physician).
Therefore, defendants should be granted a new trial absolute.

VII. This Court should grant a new trial absolute because the jury verdict is
shockingly disproportionate to the evidence admitted at trial.

Defendant is entitled to a new trial on the grounds that the Jury's verdict was
grossly excessive and contrary to the evidence.

In addition, a trial judge is required to grant a new trial absolute when the amount
of the verdict is “so grossly . . . excessive that it shocks the conscience of the court and
clearly indicates the amount was the result of passion, caprice, prejudice, partiality,
corruption or somc other improper motives.” Waring v. Johnson, 341 5.C. 248,257, 533
S.E.2d 906, 911 (Ct. App. 2000); Vinson v. Hartley, 324 S.C. 389, 404, 477 S E2d 715,
723 (Cl. App. 1996); Duncan v. Hampton County School Dist. No. 2,235 S.C. 535, 517
S.E.2d 449, 455 (Ct. App. 1990) (“The trial court must grant a new {rial absolute if the
verdict is so grossly excessive that it shocks the conscience of the court and clearly
ﬁuiicatcs the amount of the verdict was the result of caprice, passion, prejudice, paﬂialifyr
corruption, or other improper motive.”). The term “passion and prejudice” does not

“necessarily imply bad faith, wrongful purpose, or moral delinquency,” but rather, results
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when the award is “against the overwhelming weight of the evidence.™ Beasiev v. Faosd
Maror Co., 237 S.C. 506, 513,117 $.05.2d 863, 867.

Importantly, it is an abuse of discretion not to prant a new trial absolute when the
verdict 1s “shockingly disproportionaie” to the cvidence presented at tnal. Sullivan v,
Porter, 317 8.C. 462, 467, 454 S.E.2d 907, 912 (Ct. App. 1995). “Ordinarily the only
means of discovering the existence of passion and prejudice as influencing the verdict is
by comparing the amount of the verdict with the evidence bci_’orc the tnal court.” Id. at
362, 98 S.E.2d Ia.t §02. However, i some instances, the “size of the verdict alone may
show that it must have been the resull of passion or prejudice.” Id. (internal citation
omitted); see also Small v. Springs Indus., Inc. 292 S.C. 481, 486, 357 S.E.2d 452, 455
(1987) (“The size of the jury’s verdict alone establishes 1t is grossly excessive under the
facts of this case.”).

This case falls squarely within the holding in Su/livan. The size of the verdict
alone 1s sufficient to show that the jury must have been moved by passion or prejudice,
The evidence presented cannot support a $1,127,280.00 verdict for the claims asserted by
the Plaintiffs. The verdict in this case is “without apy rational support whatever in the
evidence and is so grossly excessive as to show that the jury was actuated by
considerations not founded on the evidence and/or the instructions of the court.” Joyner
v, St. Marthews Builders, 263 S.C. 136, 140-41, 208 S.E.2d 48, 50 (1974) (granting a new
trial due to the “actual damages being so manifestly and grossly excessive”).

Given the complete lack of any cognizable basis to support the damages award,
the $1,127,280.00 actual damages award to the minor cannot stand. See Zorn v,

Crawjord, 252 S.C. 127, 138, 165 S.12.2d 640, 646 (1969) (granting a new trial in a
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wronpiil deaith action where “a verdict of $258.000.00 for ihe actual damapes sustained
by the beneficiaries [was] not supported by the evidence and {could] only e
explained upon the basis of sympathy. passion or prejudice on the p.m‘l of the jury™).
Therefore, this Court should vacate the award or order a new tral.

The only evidence of damages was $20,854 in medical bills, some pain and a scar
while the jury returned a verdict for $1,127,280.00. The verdict is 54 times the amount of
actual damages, this is grossly excessive and shocks the conscience. It is clear that the
Jury did nof pay attention to the jury instructions. The $135,477.00 jury verdict for
Tekeyah Hamilton is further evidence of the jury failing to apply the law as charged.
Plaintiff*s mother testified she has no plans for the child to undergo any steroid injections
or scar revision surgery. Defendant is Jeft to conclude that the jury arrived at its award as
a result of passion, caprice, or other improper motives, particularly in light of the
excessive verdict compared to the evidence of actual damages. Where a jury renders a
verdict in disrcgard of the charge, it is exror for the trial judge not to grant a new frial
upon motion. See, Southeastern Mobile Homes Inc. v. Walicki, 282 SC. 298, 317 S.E.2d
773 (Ct. App. 1984). Therefore, this Court should vacate the award and order a new trial

de novo.

VIII. The Court should grant a new trial nisi remittitur because the jury rendered
an cxcessive verdict compared to the evidence offered by plaintiffs.

If the Court denies the INOV and new irial absolute motions it should next
proceed to consider and grant a new trial nisi remittitur because the damages awarded by
the jury are clearly excessive compared to the cvidence preseinted at trial. This cowrt
“may grant a new wial nisi remittitur when it finds the verdict is merely inadequate o

excessive.” Howard v. Roberson, 376 S.C. 143 {2007). “The consideiation of 2 motion
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for o new trial nisi remitiitue requires the conrt (o consider the adeguacy ol the verdiet 1y
Lpht of the evidence presented.™ Haring v. Jolmson. 341 S.C. 248 (Ct. App. 20009,

“The trial court has wide discretionary power to reduce (he amount of a verdict
which in his or her judgment is excessive.” See, ey, Rush v. Blanchard, 310 5.C. 372
(1993)(affirming trial court’s remittitur); RRR, Inc v. Toggas, 378 5.C. 174 (Ct. App.
2009 (“[T]he circuit court . . . has the power to grant a new trial nist when it finds the
amount of the verdict to be mercly inadequate or excessive™); Becker v. Walmart Stores,
Jnc. 339 S.C. 629 (Ct. App. 2000) (affirming tial court’s pranting of motion for
remittitur on grounds that amount awarded by jury was “merely excessive”).

Here the jury’s verdict was grossly excessive. The jury returned a verdict that
was 54 times the actual damages. The jury returned a verdict for $1,127,280 for the child

and another $135,477 for Tekayah Hamilton, when the actval damages were only

still has

$20,854. There is no evidence to support such a verdicts
{ull use of his hand and he has a scar that will improve with surgery. There’s no logical
conclusion as to why the jury returned such a verdict and no evidence supports the
excessiveness of the verdict. If Defendant’s are not granted JNOV or a New Trial

Absolute, defendants in the alternative ask for a new trial nisi remiltitur,

CONCLUSION
WHEREFORE, defendant TRMC based on all of the foregoing reasons,
respectfully request this Court reconsider its decisions and issue and order granting
TR.MC JNOV or in the altemative, grant Ii)efendant‘é a new trial absolute, and grant such

other and further relief as may be just and proper.
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SEATE GF SOUTH CAROEINA )
COUNTY OF BAMBERG )
[ Michael C. Tanner, aftorney for defendant, The Regional Medical Center of

Orangeburg and Calhoun Counties, in the case of Tekayah Hamillon, individually zind

Laminor child under the age of

as parent and guardian ad litem for Robed Lee M., Jr.,

have served the Notice Of Motion And Motion For JNOV Or In The Alternative Motion

For New Trial by mailing a copy of same, with postage prepaid, by United States mail to
~ the person(s) at the address(es) indicated as follows:

Honorable Edgar W. Dickson
Post Office Box 1949
Orangeburg, S.C. 29116

Jonathan F. Krell, Esquire
P.O. Box 399 : Y
Charleston, SC 28402 -

David Williams, Esquire
P.0O. Box 1084
Orangeburg, SC 29116

MICHAEL C. TANNER, L.L.C.

By: W

Michael C. Tanner
P.O. Box 1061
Bamberg, SC 29003

(803) 245-9153
Attorney for Defendant

Bamberg, S.C. |
ey - "“T"‘ o {n’% }31 C. C}‘)
May 17, 2018 _}t‘\‘ \1?.:‘(\}‘ ‘ ‘\ ? I
, o\, J
f’! [f fu,r \/ ( (m\,w,
Vs - \ (\g ¢ I
«sH it Ly, S

HEEN
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF ORANGERURG j FIRST JUDICTIAL CIRCUIT
TEKAYAH HAMILTON, ) Case No.: 2015-CP-38-01234
individually and as Parent Guardian )
Ad Litem for ROBERT LEE M. IR, )
) POST TRIAL MOTION FOR
Plaintiff, } REDUCTION TO STATUTQRY -
) CAP e Bz
vs. ) o
) Hen
ey
THE REGIONAL MEDICAL CENTER, ) e ?‘7’;‘;
| ) A ) =i
Defendant. e O
efendant ) sd “ix.m:
e ) s T

TO: JONATHAN F. KRELL, ATTORNEY F OR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE, reserving its rights to be heard in the
Separétc post-trial motions? that as soon as counsel may be heard, the defendant The
Regional Medical Center (TRMC), by and through its undersigned attorney, will move
before this Honorable Court for the following Post-Trial Relief:

1. Defendants are invoking the Statutory cap on damages pursuant {o the
South Carolina Tort Claims Act (§15-78-10, et seq.). Section § 15-78-120(a) provides as
follows:

(2) For any action or claim for damages brought under the provisions of
this chapter, the liability shall not exceed the fotlowing limits: (1) Except
as provided in Section 15-78-120(a)(3), no person shall recover in any
action or claim brought hereunder a sum exceeding three hundred
thousand dollars because of loss arising from a single occurrence
regardless of the number of agencies or political subdivisions involved.

“Provisions establishing limitations upon and exemptions from liability of a
governmental entity must be liberally construed in favor of limiting hability.” Plyfer v,

Buras, 373 S.C. 637, 651 (2007) (citing Steinke v. South Carolira Dep't of Lahor,
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Licensing and Regulation, 336 S.C.. 373 (1999)); see alse S.C. Code Agn. §15-78-26(1)
(“The provisions of (his chapter establishing limitations on and exemptions to the liability
of the Stale, its political subdivisions, and employees, while acting within the scope of
official duty, must be liberally construed in favor of limiting the liability of the State.™).

for

2. The Jury returned a verdiet for the minor@
$1,127,280.00. This amount js excessively higher than the statutory cap and as a malter
of law must be reduced to $300,000.00, pursuant to § 15-78-120 (a).

3. Defendant asseris Tekayah Hamilton's Jury verdict hmst be reduced to
$20,854.00.

4, A parent is the proper party in interest with respect to past medical
expenses and future medical expenses while the child is a minor. See, Pation v. Miller,
420 5.C. 471 (2017). Under (hé Tort Claims Act. a parent may recover medical expenses
separately from the parents claim. See, Wright v. Colleton (,'.‘(‘)umy School Dist 3‘01 S.C
282 (1990).

5. The Jury rctumed a verdict for Tekayah Hamilton for $135,477.00.
Pursuant to South Carolina law, Tekayah Hamilton's damages are limited to past and
future medical expenses only as set forth above. The only evidence presented to the jury
of medical expenscs,\ past and future, were thc amount of $20.854.00. 'I'ékayah
Hamilton’s damages musl be reduced 1o the amount of $20,854.00 for past and future
medical expenses for the minor. She is not entitied to any pain and suffering.

WHEREFORE Defendants pray that this Honorable Court reduce the Jury Verdict

to $300,000.00 for ¥ and to $20,854.00 for Tckeyah tHamiltor making
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the verdict in Compliance with the South Caroling Tert Cialms Act and grant steh other

relief as the Court deems just and proper.

MICHEL C. TANNER, L.L.C.

\/k_/

Michel C. Tanner
Joseph R. Shakibanasab
Post Office Box 1061
Bamberg, S.C., 25003
Attomeys for Defendant

Bamberg, S.C.

May 17,2018
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STATE OF SOUTH CAROCLINA )

)

COUNTY OF BAMBERG )
I, Michael C. Tanner, attorney for defendant, The Regional Medical Center of

Orangeburg and Calhoun Counties, in the case of Tekayah Hamilton, Individually and

as parent and guardian ad litem for Robert Lee M., Jr. & minor child under the age of

glghleen v, Regional Medical Center, case number 15-CP-38-1234 hereby certify that |

have served the Post Trial Motion For Reduction To Statutory Cap by mailing a copy of -

same, with postage prepaid, by United States mail to the person(s) at the address(es)

indicated as follows:

Honorable Edgar W. Dickson
Post Office Box 1949
Orangeburg, S.C. 26116

Jonathan F. Krell, Esquire - m
P.O. Box 399 o
Charleston, SC 29402 ‘.;~'17

David Williams, Esquire . 1 ‘,-'_—.,:g
P.0. Box 1084 <
QOrangeburg, SC 29116

MICHAEL C. TANNER, L.L.C.

VAN

Michael C. Tanner
P.O. Box 1061
Bamberg, SC 29003
(803) 245-9153
Attorney for Defendant

By:

Bamberg, S.C.

May 17, 2018
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NTATE (I SOUTH CAROLINA
COLNTY OF ORANGEBURG

Fekayah Hamilton, individually and as

parent and guardian ad litem for Robert Lee

M. Ir.; a minor child under the age of 18,
Plaintiff,

VS,

INTTHE COURT OF COMMON PLEAS
CIVIL ACTION NO. 2015-CP-38-01234

PLAINTIFF'S MEMORANDUM TN
OPPOSITION TO DEFENDANT'S
MOTION FOR JNOV OR IN THE

ALTERNATIVE MOTION FOR NEW
TRIAL/NEW TRIAL NISI
REMITTITUR AND IN OPPOSITION
TO DERENDANTS MOTION FOR
REDUCTION'TO MA EUTORY {‘J:w

R g NN Y N NP RN RN

Regional Medical Center =
Defindant, A
: *§ f“‘i 7 )
Plaintiff submits this Memorandum in Opposition to Delendat’s ( ‘Dﬁfk“ddm ) mahmx

a‘* ».—2

for a new trial or, alternatively, for a new trial nisi remittitur,
Plaintiff’s opposition to Defendant’s motion is based on this memorandun of law and any
exhibits filed along Mth this memorandum, the pleadings, and applicable law; all evidence and
. arguments presented during the trial of this case; as well as any other memorandum of law or
arguments that Plaintiff may submit to the Court at or prior to a hearing on the motions. The Court
should deny Defendant’s motions and withstand the jury’s award in the amount of $135,477.00
for Plaintiff Tekayah Hamilton (“Tekayah”) and modifying the amount to Plaintiff Robert Lee M.
Jr. (“RI”) to $1,065,000.00.
FACTUAL AND PROCEDURAL BACKGROUND
This case arises out of Defendant’s failure to implement policies, procedures, and
equipment to allow Defendant to properly monitor an I'V with ampicillin administered to RJ on or
about October 28, 2014, while a patient at Defendant’s facility in Orangeburg, South Carolina,

Plaintiff’s complaint alleges medical negligence, specificeally the following:

//&/M’z/w/q g/} '1‘5*;

] -
| ‘.-zm OF \JJUH
QRAN (-Lbf}u’(,:‘ UUI‘”V 3¢

ATTES tST TR ,”1 CO Py

556



sron fo the

shysician waos high fever and admi:
ywork up CBC, L0, Bieod and wrine cultures. It
f

was decided (o bepiv Avopicillin and Claforan. P10 Complaing pir il

Vhe impression of the teating

I was necessary in or

Defendant Regional, by and through its agents and/or employees, and Defendant
Downing!, owed Plainiifi a duty of care to use thet degree of care and skili which
ordinarily employed by the profession generally, under similar conditions and i

like swrrownding circumsiances. P'.°s Coemyplaint par, 33,

Defendants breached that duty of care and were negligent, grossly negligent,

careless, willful, wanton, and reckless in the following particulars:

a) In failing to use reasonable medical care in accordance with the recognized
standards of acceptable professional practice in medicine during the care,
diagnosis and treatment of Plaintiff;

b) In failing to act with ordinary and reasonable care in accordance with the
recognized standards of acceptable professional practice in medicine;

¢) In failing to follow the Infusion Nurse Society publication on Policies and
Procedures for infusion Nursing of the Pediatric Patient,

d) In failing to pursue such appropriate medical modalities and treatments which
could have avoided this type of injury and permanent damage;

¢) In failing to act and behave in the same or similar maunér that reasonably
competent doctors and healtheare facilities and staff would have behaved or
acted in the same or similar conditions;

f) In failing and neglecting to properly inspect the IV site on October 28, 2014, at
approximately 4:27 a.m. prior to the administration of antibiotic medication;

¢) In failing and neglecting to properly monitor the 1V site after the administration
of antibiotic medication;

h) In failing to adequately train and supervise its medical staff;

i) In failing to provide the safest care and treatment to Plaintiff; and

j) For such other acts and omissions that may become more apparent through the
discovery of this matter.

Pl.’s Complaint par. 34. Plaintiff attached an affidavit to her complaint by Monica Stobbs, RN,
BSN, clarifying and reiterating the breaches in the standard of care by Defendant Regional, by and
through its employees, causing harm to RJ and Tekayah. Specifically, Defendant Regional failed
to properly monitor RJ’s IV site prior to and after administering medication.

At trial Plaintiff offered Monica Stobbs, RN, BSN, as well as Dr. DeVito regarding RJ’s

future care and Plaintiff herself took the stand. Plaintiff also called murse Jamie Downing, RN,

FDefendant Downing was dismissed as & party afler the original summons and complaint was filed.
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and published Plaiatif®s answers to Defendant’s First Set of Requests to Admit to the jury. RJ’s
medicel records and bills were submitted as evidence along with several pictures of his injury and
nunerous policies and procedwes of Defendant Regional.

Defendant called Dr. Davis to dispute RI ¢ future care. Nurse Jamie Downing, and Cynthia
Hurley as their standard of care of expert. Defendant also submitted pictures of RJ's injuries,
sclect medical records and select policies and procedures. Defendant moved for a directed verdict

1

at the end of Plaintiffs case and its own. Defendant has now filed motions for a new trial, new

trial nisi remittitur, and reduction to conform to the statutory cap.

STANDARD OF REVIEW

A motion for judgment notwithstanding the verdict may only be granted if no reasonable

Jury could have reached the challengéd verdict. RFT Manapemeni Co., LLC v. Tinsley & Adams,

LLP, 399 S.C. 322, 332, 732 S.E.2d 166, 171 (2012). A jury’s verdict must be upheld unless no

evidence reasonably supports the jury’s findings. Curcio v. Caterpillar, Ine., 355 S.C.316, 320,

585 5.E.2d 272, 274 (2003). In ruling on a motion for judgment notwithstanding the verdict, the
trial cowt must view the evidence and all inferences reasonably drawn therefrom in the light most

favorable to the opposing party. Law v. 8.C. Dep't of Corr,, 368 S.C. 424, 434, 629 S.E.2d 642,

648 (2006),

The thirteenth juror doctrine is the method used by the trial court to grant a new trial upon

i

a finding that the evidence presented at trial did not support the jury's verdict. Curtis v, Blake,
392 5.C. 494, 505, 709 S.E.2d 79, 85 (Ct. App. 2011). If the amount of the verdict is grossly
Inadequate or excessive so as to be the result of passion, impulse, prejudice, or some other
influence outside the evidence, the trial court must grant anew frial absolute. Id. at 550, 709 S.E.2d

at 82. Compelling reasons must be presented to support the trial judge’s invasion of the jury’s
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provinee, merely hiphlighting that the verdict is greater than the wmount of monetary damages is
not enough as such other non-monetary factors must be considerad as well. Id. at 501, 709 5.15.24

at 83,

L. The jury’s verdict reflects the evidence presented and should only be redueed to a
total of $1.2 Million

Ample evidence was presented to the jury to sustain Ms. Hamilton’s recovery of
$135,477.00, and to sustain RI’s recovery, only reducing it to $1,065,000.00, to bring the total
recovery within the statutory cap of $1,200,000.00.

Under South Carolina common law, a parent may recover for her child’s medical expenses,
loss of services, and other economic losses as a result of incurred medical expenses. See Wright

v. Colleton County School District, 391 S.E. 2d 564 (1990) and Doc v. Greenville County Schoel

of approxirmately $20,824.00. The future expenses include potential surgeries for RJ's scars. Ms.
Hamilvton also testified to the financial burden on her to take time off of work and travel expenses
related to getting RJ to medical treatment appointments. Ms. Hamilton further testified that she
has to keep an extra close eye on RJ to prevent reinjury of his hand and to protect his hand from
over-exposure, Finally, there was testimony to support the psychological and social affect the scar
will have on RJ, which will certainly affect RJ who is currenily three years old. She will remain
his guardian at least until he is eighteen, fifteen more years. There is evidence to support the award
of $135,477.00 for Ms. Hamilton. It is not unreasonable for a jury to make this award in light of
the evidence which exists o support it.

Defendant argues RJ’s recovery should be reduced to $300,000.00 under section 15-78-
120(a). However, Defendant ignores the entirety of the Torts Claims Act and the evidence to

trigger the $1.2 Million cap.
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The South Carolina Tort Claims Act allows for a maximum recovery oul of a :singfiu
occwrrence of one million two hundred thousand dollars when the injury is caused by any licensed
physician or dentist. S.C. Code Ann. §15-78-120(a)(4). Subsection (&) reads that subsection (a)(4)

shall in no way limit or modify the liability of a licensed physiciar or dentisl, acting

within the scope of his profession, with respect to any action or claim brought

hereunder which involved services for which the physician or dentist was paid,

should hava been paid, or expected to be paid at the time of the rendering of the

services from any source other than the salary appropriated by the governmentil

entity or fees received from any practice plan.

Id. Defendant argued at trial, and the coust agreed, that Plaintiff was required to prove gross
negligence of Defendant pursuant to section 15-78-60(25) because the conduct at 1ssue concerned
Defendant’s “vesponsibility or duty inchuding but no limited to supervision, protection, control,
confinement or custody of any...patient...of any governmental entity,” S.C. Code Ann. §15-78-
60(25). Indeed, the verdict form asked the jury to find if Defendant, ;I‘hc Regional Medical Centér,
was grossly negligent? in its supervisicn, protection, etcetera of R

Additionally, under the Tort Claims Act, indi{fidual employees cannot be named. S.C.
Code Ann. §15-78-70. See also S.C. Code Ann. §15-78-20(g) (indicating the inclusion of
physicians under the Tort Claims Act and justification for the higher limits thereunder). Thus, the
totality of Defendant’s conduct is to be considered and is not limited to just the acts of Nurse
Downing, but to the entirety of the conduct surrounding the alleged gross negligence and the
resulting damages. This position is consistent with Defendant’s consistent position that it is not
subject 1o the South Carolina Medical Malpractice Act. See Exhibit A. This position is also echoed

in the verdict form, which asked for a general verdict. Because there were multiple issues,

including the conduct of Defendant’s nurses and conduct of Defendant’s physicians, the general

2 Plaintiffs position at trial was that the medical malpractice standard of care applied, not a gross negligence standard
as argued by Defendant at (rial and charged by the indpe. For purposes of Defendant’s motions and the law of the
case as it stands now, Plaintiffs present arguments based on the gross negligence standard.

5
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verdiet form (:l/nc.a;_wsulatcs all of those issucs, sustaining the $1.2 million cap applicable 1o
physicians.

Section 15-78-20(g) explains the importance of including physicians and dentists under the
Tort Claims Act stating that patients “deserve accountable and competent health care, regardless
of the public or private character of the provider” and the need to “attract qualified physicians and
dentists.” S.C. Code Ann. §15-78-20(g). In this vain, limitations still exist on what can be
recovered in lawsmts involving medloal malpractice, but they are “higher limits [as] recognition
by the General Assembly of significantly higher da;mages in cases of medical malpr actwe * Id.
The Nurse Practice Act cxplains the hierarchy of physicians over advanced practice registered
nurses, and then all nurses. S.C. Code Ann. 40-33-20 er al. This supervision is particularly
emphasized when “administering and delivering medications and treatments as prescribed by an
authorized licensed provider” and “providing for the maintenance of safe and effective nursing
care rendered directly or indirectly.” S.C. Code Ann. §40-33-20(47),

The allegations in Plaintiff’s Complaint and expert affidavit certainly address Defendant’s
conduct in its entirety by and through its hcalthc;are providers, including the conduct of physicians.
See Tactual and Procedural History swpra. Likewise, the testimony at trial indicated the
involvement of physicians. Ms. Stobbs testified proper administration of 2 saline flush prior to
administration of the ampicillin at 4:27 a.m. on October 28, 2014, would have prevented the injury
1o RJ. She explained the administration of saline is administering medicine. The medical record,
as well as Nurse Downing’s testimony, indicated that Dr. Boltin, also an employee of Defendant,
ordered the administration of the ampicillin, which would include the saline flush, for RJ. Nurse
Downing could not have administered ﬂle ampicililin and saline flush withoﬁt a doctor’s order. She

was subject to the supervision of Dr. Boltin. Through Dr. Boltin’s orders Nurse Downing was
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responsible for the supervision of RJ, again that conduct falling under section 15-78-50(25).
Because of the medical care rendered and the causal conuection between the orderg from Dr,
Boltin, being carried out by Nurse Downing, the $1.2 million cap applies to this case. Thus, after
accounting for the $135,477.00 awarded to Ms. Hamilton, RJ’s award should be reduced to
$1.,065,000.00,
Such an award to RJ is supported by the evidence. Testimony provided the basis for RI’s
past, present, and future pain and suffering, mental and emotional anguish, anxiety, and loss of
cenjoyment of life. In its closing, Pla;in"cii'f‘s counsel asked the jury to award RJ a per dicm amount
for the remainder of his life to compensate him for those damages, suggesting $25.00 or $50.00
per day. RI’s life expectancy is approximately 73.76 years under section 19-1-150, or
approximately 26,940 days. The jury’s award of $1,127.280.00 divided by 26,940 is
approximately $42.00 per day for the rest of his life. Given the severity of the permanent scar, the
apparent suffering it has caused and will cause RJ, the jury’s verdict is reasonably related to the
evidence presented and does not shock the conscience.

Additionally, evidence was produced that the medical recording system did not allow the
nurse to follow the policies and procedures. These policies and procedures were promulgated by
the MEC, which is a solely physician entity. Thercfore, the evidence is that the policies and
procedures were impleme!nted in a grossly negligent manner by the physicians. Naming The
Regional Medical Center is naming physicians.

There was also evidence presented that Dr. Boitin was in the room close by RJ with the IV

at the time the four-hour check was due and when the flush was due but did nothing to require the

flush.
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Finally, Defendant failed (o raise an objection during the trial regarding Mamtiff counsel

. e . . EaN ol St ol R A . Al
seeking (o incife the jury’s emotions, passion, or prejudice,  The jury’s verdict should be upheld
and only modified to fit within the $1.2 million statutory cap.

IT.  Monica Stobbs, RN, BSN, was qualified to testify regarding the proximate cause of
RIS injuries

“All expert testimony must satisfy the Rule 702 criteria, and that includes the trial court’s
gatekeeping function in enswring the proposed expert testimony mects a reliability threshold for
the jury’s ultimate consideration.” Austin v. Stokes-Craven Holding Corp., 387 5.C. 22,37, 691
S.E.2d 135, 143 (2010) (internal quotation marks omitted). “[O]nly after the trial court has found
that [1] expert testimony is necessary to assist the jury in resolving factual questions, [2] the expert
is qualified in the particular area, and [3] the testimony is reliable, may the trial court admit the
evidence and permit the jury to assign it such weight as it deems appropriate.” Watson v. Ford
Motor Co., 389 §.C. 434, 446-47, 699 S.E.2d 169, 175 (2010).”

Plaintiff offered Monica Stobbs as an expert in nursing, particularly regarding the nursing
standard of care in monitoring RJ’s IV site. The trial judge allowed her to be admitted as a nurse,
not a pediatric nurse, indicating Defendant would be able to question her credibility in comparison
to Defendant’s pediatric nurse expert, but that Ms. Stobbs was indeed qualified to testify regarding
the nursing standard of care.

In her testimony, Ms. Stobbs recognized the IV had been placed and medication, including
Ampicillin, was administered for over 48 hours without incident. However, leading into the third
day, October 27", Defendant Regional’s médical record indicated below standard monitoring of
the site, including untimely and incomplete assessments of the IV site, insufficient flushing, and
other below the stundard care in maintaining and monitoring the 1V site which led to the RJ’s

injuries,  She explained that assessment, flushing, and other procedwres for monitoring and
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inspecting an IV site prior to the administration of medicine and after the administration of
medication are the same regardless of the patient’s age.

Defendant submitted literature to Ms. Stobbs which conceded the similarities in monitoring
an 1V site whether the patient was a baby or an adult. Likewise, Defendant’s expert agreed and
only differentiated that placing the IV and identifying the IV site on an infant could be different
from that with an adult. The placing and identification of RJ’s site was not the proximate cause of
his injuries. Defendant’s expert also differed with Ms. St_obbs_ in that pulling back on the needle
to verify proper location of the needle would not be done with a minor. Ms. Stobbs testified that
is only one option in assessing an IV site, not the only tool and not the proximate cause of RJ’s
injuries. As such, any difference in qualifications that may exist between a pediatric nurse and an
adult nurse were of no significance in determining the proximate cause of RJ’s injurie;;.

INT.  There was ample evidence of gros.s negligence® to substantiate the jury’s verdict

Plaintiff testified that she was in the room with RJ during the carly morning hours of
October 28, 2014, when the ampicillin was administered at about 4:27 a.m. by Nurse Downing,
The order was to continuously infuse the antibiotic over 20 minutes. Shortly after the ampicillin
was started, Plaintiff noticed a visible change in RJ’s demeanor, his uncontrollable crying, and
apparent discomfort. She repeatedly buzzed for assistance, but to no avail. No one from Defendant
responded until zpproximately 4:50 a.m, when it was documented that R was fussy and that the
Hand was puffy with bruising. The jury could infer from this testimony, and rightly so, that
Plaintiff was ignored for over 20 minutes by Defendant, leaving R in wretched pain and ultimately

a permanent scar. The jury was charged that gross negligence “is the intentional, conscious failure

¥ Again, Plaintiffs position at trial was that the medical malpractice standard of care applied, not a gross negligenoce
standard as argued by Defendant ar frial and charged by the judge. For purposes of Defendant’s motions and b law
of the case as it stands now, Plaintiffs present arguinenis based on the gross negligence standard.

C}

v
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to do something which is incumbent upon ane to do or the doing of & thing intentionally that one
oughtnot to do. . the failure to exercise slight care.” Ignoring a patient’s requests for help for such
an extended period of time could certainly be interpreted by the jury as conscious failure to
respond.

Additionally, the testimony and evidence revealed that there were multiple, repeated
mistakes in the medical records. There were several failures to document the condition of the IV
site and several failures to document flushing the site before administering the medication, despite
the policies and procedures requiring the séme. The jury could have interpreted this as repeated
conscious or reckless disregard to do the task incumbent upon Defendant to do.

Finall v, Defendant’s physicians via the MEC implemem‘cd a system of policies and
procedures which go with the standard of care, but the nurses, whoin the physicians supervise and
are responsible for, were not able to fulfill and meet those expectations due to the flawed electronic
medical recording systern. Furthenmnore, Dr. Boltin and the nurses ignored the electrénic reminder
to flush every four hours, intentionally overriding the prompt and not complying with the policies
and procedures of the hospital. This conduct could certainly give rise to intentional conduct and/or
failure to exercise slight care by the physicians and nurses.

IV.  The photographs of RJ’s injuries were not prejudicial

The trial judge properly exercised his discretion in allowing the photographs of RJ’s
injuries. The relevance, materiality, and admissibility of photographs are matters within the sound
discretion of the trial court. The trial judge must balance the prejudicial effect of graphic
photographs against their probative value, Siate v. Vany, 353 S.C. 78, 87, 577 S.E.2d *250 225,
229 (Ct.App. 2003). A trial judge's decision regarding the comparative probative value and

prejudicial effect of relevant evidence should be reversed only in exceptional circumstances. Stale

10
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v imilion 344 S.C. at 357, 543 S.E.2d at 593, Adimitting photographs which serve to corroborate
testimony is not an abuse of discretion. Ntuie v, Resemond 335 S.CL 593 at 597, 518 S.E.2d 588
at 590; see State v, Vucker, 324 5.C. 155, 478 S.1.2d 260 (1996); State '*,‘-_fi_a!};lj;?}_“' 350 8.C. 90, 564
S.E.2d 362 (Ct.App. 2002). However, photographs caloulated to arouse the sympathy or prejudice

of the jury should be excluded if they are irrelevant or not necessary to substantiate material facts

or conditions. State v, Brazell, 325 S.C. 65, 78, 480 S.E.2d 64, 72 (1997). "To constitute unfair

prejudice, the photographs must create & ‘tendency to suggest a decision. on an improper basis,

commonly, though not necessarily, an emotional one.™ Stafg . Kelley, 460 S.E.2d 368 at 370-

1]

71 (quoting Si‘utc_: v. Alexander, 303 S.C. 377, 382, 401 S.E.2d 146, 149 {1991)). A trial judge is
not requi1~ed to exclude relevant evidence merely because it is unpleasant or offensive. Davis v,
Traylor, 340 S.C. 150, 530 S.E.2d 385, 387 (Ct.App.2000).

Plaintiff submitted three pictures of the wound and scar at various peints in the healing
process for ;the jurors to see from their seats in the jury panel. All three had an object to which the
si:ie of the wound and/or scar could be related to: (1) wound — adult thumb, (2) wound - RJ's head,
more particularly his ear, and (3) scar — adult thumb. Then, RJ himself presented his hand to the
jury for them to see the injury as it is today, giving further reference for the pictures as produced.
Defendant also submitted a picture of the injury which was small in size. It was so sme\lll that it
had to be passed around to the jury, held in each juror’s hand, with the ability to analyze up close.

Defendant argues the pictures should have been excluded because they were “grotesque,
up-close images of the infants open wound,” “one was quite blurry”, and “there was no scale in
the photographs.” Defendant also argues it never disputed the wound existed or that the infiltration
caused the wound. However, Defendant did dispute the amount of damages that should be

awarded to Plaintiff for that wound, necessitating Plaintiff fully presenting its evidence to that

11
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regard. Also, it is an excercise in speculation and conjecture, at best, whether a more preiudicial
cificet resulls from being able to see a picture from a distance versus being able to hold it in your
hands and examine it closely. Defendant had no scale to its picture. Plaintiff offered the most
definitive scale possible, RJ himself. If one of the pictures was blurry - how does that create a
prejudicial affect? The fact is it was a horrible injury which was ’\‘Jg]y, unpleasant, and offensive
i its nature. Plaintiff did nothing to enhance that reality, merely showed it to the jury. [t would
have been prejudicial to Plaintiff to NOT show those pictures and misrepresenting to the jary the
cxact nature of what RJ experienced. The frial jud gé properly exercised his discretion in permitting
the pictures because they accurately reflected the facts of the case.

V.  The trial judge properly exercised his discretion in not allowing Cynthia Hurley to
testify as to whether or not Defendant was grossly negligent

Defendant properly recognizes the law that it is in the trial judge’s discretion “to permit expert
testimony on the ultimaie issue before the jury.” Ruduan . Yord Motor Co,, 253 S.C. 266, 278,

The trial judge did just that in allowing Ms. Hurley to testify as to what could constitute gross

negligence, but not the term “gross negligence” itself.

“In general, expert testimony on issues of law is inadmissible.” Dawldns v, Fiulds: 354 8.C.
58 (2003). However, an expert’s otherwise admissible opinion. is not inadmissible simply because
it embraces the ultimate issue to be decided. Id. The distinction between medical‘malpmctice and
negligence claims is subtle, with no rigid analytical line separating the two causes of

action, Dawkins v. Union Hosp. Dist., 408 S.C. 171, 176, 758 S.E.2d 501, 503-04 (2014). “In

medical malpractice actions, expert testimony is required to establish both the duty owed to the
patient and the breach of that duty, unless the subject matter of the claim falls within a layman's
common knowledge. or experience.” Id. The requisite expert testimony assists the jury in making

a more accurate determination of fault regarding whether a negligence in rendering medical care

Y7
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proximetely caused the patient's injury. Id. Based on this law, the trial judge propesly zal]owe:d M.
Hurley to testify as to the appropriate standard of care, which she did. She testified that there wuas
no intentional conduct, which can be gross negligence under South Carolina, and further testified
that Nurse Downing met or exceeded the standard of care while caring for RJ. 1t was very clear
for the jury that Ms. Hurley had no critique at all of Nurse Downing’s or Defendant’s care of RJ.
Obviously, the jury chose not to believe her.

VI.  The Requests fo Admit were properly published to the Jury

The trial judpe properly exnrmsed his discretion in accordance wnh the rules in ailomng
Plaintiff to publish to the jury the requests to admit submitted by Defendant to Plaintiff. The South
Carolina Rules of Civil Procedure plainly state “any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the admission...the
Court may permit withdrawal. .. when the presentation of the merits of the action will be sub-served
thereby and the party who obtained (Defendant in this instance) fails to satisfy the court that
withdrawal or amendment wil] prejudice him in maintaining or defense of the merits.” SCRCP
Rule 36. Defendant argues publishing the requests to admit to the jury had the effect of Defendant
admitting they were not negligent, confused the jury, and Plaintiff would not be prejudiced in
withdrawing the requests.

If anything, the requests to admit suggested a potential valuc of the damages to the jury of
greater than $100,000.00. The jury’s award to Plaintiff individually exceeded that amount by
thirty-five thousand dollars and the award to RJ exceeded that amount by more than one million
dollars. To suggest the jury’s decision hinged on the requests to admit thus seems absurd.
Furthermore, for the jury to be confused by the admissions and think that Defendant was admitting

negligence, they would have had to ignore Defendant’s entire case as well as its attack on all of

13
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Plaintiff’s witnesses. [here could be no doubt that Defendant disputed liability when ifs expert
testified Nurse Downing exceeded the standard of care. There could be no doubt that Defendant
disputed damages when it accused RI’s mother of denying her child car for his scar because he
hed rickets and because it was expensive to obtain.

Finally, the rule states “the party who obtained the admission” must who that it is not
pr.ejudiced in withdrawing the admission. SCRCP Rule 36. Plaintiff did not obtain the admission
and thus has nothing to demonstrate. If the court would require Plaintiff to do so in this instance,
then the‘prejudicc is clear: although Defendant denies liability, it admits there is value to the
damages. Decfendant indeed admits in its own post-trial motion briefs that it never denied there
was an injury that resulted from the infiltration at their hospital. Allowing the admissions is
consistent with Defendant’s position, absolutely confirming the merits, Defendant’s merits, of the

case,

VIL.  The jury charges sufficicntly cnabled the jury to understand fully the law of the case
and issues involved

The trial judge properly charged the jury with the law applicable to the nursing standard of
care even while omitting the exact language requested by Defendant. “The substance of the law

is what must be instructed by the jury, not any particular verbiage.” Sty Smith, 315 5.C. 547,

554, 446 S.E.2d 411, 415 (1994); See also Keuton v. Greenville Hospital System, 334 S.C. 448
(1999). “In reviewing jury charges for error, we must consider the court’s jury charge as a whole

in light of the evidence and issues presented at trial.” Brapyg v. I—'fl'i-Raimzi:.xg Ine, 319 S.C. 531, 462

S.E.2d 321, 330 (Ct. App. 1995) (citing Mamning v, Dial, 271 §.C. 79,245 S.E.2d 120 (1978).
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I 1his case, the wial judge chareed the jury on standard of care and breuch ot sleadand of

cave, which iogether echo, if not in the exact verblage, the speciiic charge that Defondant
requesied,
Standard of care

The plaintiff must prove the standard of care the defendant owed in treating
the plaintiff.

When a nurse treats a patient, the law does not require perfection or
infallibility. The law does require that the nurse use that degree of
knowledge, care, and skill ordinarily possessed and used by nurses in good
standing in the nurse’s field of medicine, under the same or similar
circumstances and that the nurse follow the generally accepted practices and

procedures in the profession.*

A nurse is not an insurer of health and is not required to guarantee resulis.
A nurse undertakes only to meet the standard of skill possessed generally by
others practicing in the field of nursing under same or similar circumstances.

Breach of the standard of care

The plaintiff must prove that the defendant negligently departed from the
standard of care in treating the plaintiff.

Negligence is the failure to do what an ordinary careful nurse in the nurse’s
field of medicine would have done under the same or similar circumstances,
or the doing of something that an ordinary careful nurse would not have done
under the same or similar circumstances.

The mere fact that a treatment does not benefit the patient or that it even hams
the patient, is not in and of itself, negligence. A bad result, injury, death, or
failure to cure, is not enough, alone, to show that the defendant was negligent.
In considering whether the defendant made a reasonable decision, you must

 Durham v, Vinson, Op. No. 25872 (S.C. Sup. Ct. filed September 13, 2004); Bessinper v.
Deloach, 230 S.C. 1, 94 S.E.2d 3 (1956); lernipan v. King, 312 8.C. 331, 440 5.E.2d 379 (Ct.

App. 1993).

PeenA
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consider the decision in relation Lo the facts as they existed at the time, and
not in light of what hindsight may reveal.

Jury Charges (emphasis added). These charges in essence incorporate the ideas and
principles in Defendant’s requested charge including “a nurse is not required to be all
knowing and all wise” and “the law does not require of a nurse absolute accuracy either in
practice or in judgment.” Furthermore, Defendant cannot point to any incorrect statement
in the judge’s charges, only wishes to add some exact verbiage. There is no reversible
exror. The trial judge accurately stated the substance of the law and there is absolutely no
prejudice 1o Defendant in not including the exact verbiage. Indeed, to add that verbiage

‘would only seem to overemphasize and exaggerate that law to the jury, prejudicing

Plaintiff.

CONCLUSION
For the reasons stated above and based on any additional argument at a hearing on this
motion, the Court should deny Defendant’s motion for INOV, a new trial or a new trial nisi

remittitur, withstand the jury’s award in the aimonpy of $135,477.00 for Plaintiff Tekayah Hamilton

and modify the amount to Plaintiff Robert‘\%cc I\fi Jr. to $1,065,000.00.
VoM T T
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WiLLIANS & WILLIAMS
1281 f(ussc;l] Street
Post Officy Box 1084
Orangeburg, S.C. 29116-1084
Phone: (803) 534-5218
Facsimile: (803) 928-5190
davidi@williamsatiys.com

June 1 .’g, 2018 s y@wilianisstiys.com
Orangeburg, South Carolina ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA 3 INTHE COURT OF COMMON PLEAS
COUNTY OF ORANGERBURG ) FIRST JUDICIAL CIRCUIT

TEKAY A HAMILTON,
Individually and as Parent Guardian
Ad Litem for ROBERT LEE M, JR..

Case No. 2015 CP-38-0123

Defendant’s Response to Plaintiff’s

Plaintiff, Memorandunm in Opposition to
Defendant’s Motion For JNOV
Vs, New Trial Misi Remittur and in

- Opposition to Defendant's

Reduction to Statutory Cap

)
)
)
)
)
)
) or In the Altermative Motion for
)
. : )
THE REGIONAL MEDICAL CENTER, )
)
)
)

_{\/ )121: .

Defendant. i ;

x ~3

T T e T jo ':.';'2
TO: JONATHAN F. KRELL, ESQUIRE AND DAVID M‘E@AMS,
ATTORNEYS FOR PLAINTIFF S

C 3

NOW COMES DEFENDANT, and states the following in Response to Plaintiff's
Memorandum jn Opposition to Defendant’'s Motion For JNOV or in the alternative
motion for new trial/new trial Nisi Remittitur and in Opposition to Defendants Motion
For Reduction to statutory Cap:

Dcfendants reiterate and incorporate by reference herein, the arguments contained
in Delendant’s Post Trial Motion For Reduction To Statutory Cap and Defendant's
Notice of Motion And Motion For INOV or In The Alternative Motion For New Trial,

REPLY ARGUMENT
1: The Statutory Cap is $300,000,00 as this is a Nursing issue and there is no

evidence of Physician malpraciice and the Plaintiff’s never alleged any malpractice

by a I'hysician.

Plaintiffs arguc for the first time in the memorandum the $1.2 million-doliar cap

for physicians is applicable to this case. However, there were never any allegations in the
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? Complaint alleging physician malpractice. This case has always been about the pediatrie
nursing standurd of care and whether that stendard was breached in a grossly nepligent
manner. Because this is only a nwsing issuc, the statutery cap of $300,000.00 applics.

{ The statutory cap is $300,000.00 accarding to the 8. C. Tort Claims Act. Section

§ 15-78-120(a) provides as follows:
(a) For any action or claim for damages brougiht under the provisions of |
this chapter, the liability shall not exceed the following limits: (1) Except
as provided in Section 15-78-120(a)(3), no person shall recover in any
action or claim brought hercunder a sum exceeding three hundred

thousand dollars because of loss arising f{rom a single occurrence

regardless of the number of agencies or political subdivisions invelved.

SC Code Ann. § 15-78-120(a) (1). Whereas § 15-78-120(a}3), regarding
physicians and dentists, states:

(3) No person may recover in any action or claim brought hereunder

against any governmental entity and caused by the tort of any licensed

physician or dentist, cmployed by a governmental entity and acting within

the scope of his' profession, a sum exceeding one million two hundred

thousand dollars because of loss arising from a single occurrence

regardless of the number of agencies or political subdivisions invelved.

S.C. Code Ann. § 15-78-120 (a)(3). “Provisions establishing limitations upon and
exemptions from liability of a governmental entity musf be liberally construed in faver of

himiting liability." Piyler v. Burns, 373 S.C. 63 7,651 (2007) (citing Steinke v. South
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Carolina Dep't of Laber, Licensing and Regulation, 336 S$.C. 373 (1999)); see also S.C.
Code Ann. §15-78-20(f) (“The provisions ¢f this chapter cstablishing limitations on and
exemplions to the liability of the State, its political subdivisions, and employees, while
acting within the scope of official duty, must be liberally construed in favor of limiting
the hability of the State.”).

Plaintifi’s Complaint does not allege any breaches of the standard of care by a
TRMC employed physician. There was no testimony at trial that a TRMC employed
physician aliegedly violated the standard of practice in treating the child. Monica Stobbs
1s not a physician 4nd therefore did not testify as to the standard of care for a physician.
T'urther, as defendant asserts, Monica Stobbs was not qualified to testify about pediatric
nursing standard of care, it only follows she is even more unqualified to testify to the
standard of care for a pediatrician.  Plaintiff offered no testimony on physician
malpractice, which was also not plead. TRMC was not on notice of any alleged
physician malpractice.

The words "and caused by the tort of any licensed physician" in section § 15-78-
120 (a)(3) of the S. C. Code, means that the tort must have been caused by a licensed
physician or dentist in order to trigger the statutory cap of $1.2 million dollars. As such,
the words "any" and "except” in the scetion 15-78-120(a)(1) applics for all other actions
not caused by a physician or dentist. The code statcs; “For any action or claim for
damages brought under the provisions of this chapter, the liability shall not exceed the
following Hmits: (1) Excep! as pvrovidcd in Section 15-78-120(a}3)." (Emphasis added)

A plain reading of the staiule is clear. In order to trigger the $1.2 million—dollér

cap, the tort must be caused by a licensed physician, it not the $300,000.00 cap applics.
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As stated above, there has been no allepations or evidence or testimony that any TRMQC
physician breached the standard of care. It is abundantly clear the $300,000 cap applics.

In order to allepe and prove physician negligence, specifically, piu-}mif‘f must
present evidence of the generally recopnized practice and procedures that would be
excreised by competent practitioners in the defendant’s field under the same or similar
circumstances, and that the defendant departed from the recognized generally accepled
standards, practices and procedures in the manner alleged by the plaintiff. Gooding v,

s rancis Xavier Haspital, 326 5.C. 248, 487 S.E.2d 596 (1997). Plaintiff must use

expert testimony to establish both the standard of care and the deviation thereof, and that

the said deviation was the proximate cause of plaintiff’s injury. Pederson v. Goild, 288

S.C. 141, 341 S.E.2d 633, (1986); Carver v. Medical Socicty of Suuth Caroling, 286 S.C.

347,334 S.E22d 125 (S.C. App. 1985). Plaintiff must also cstablish the standard of care

and deviation therefrom f{or a nurse. McMillan v, Durant, 312 S.C, 200, 439 S.1.2d 829

(1993). Plaintiff offered no such evidence.

The Plaintiff is also requircd to establish proximate cause as well as negligence

and expert testimony is necessary to establish proximate cause. Biamlette v. Charter-

Medical Columbia, 302 S.C. 68, 393 S.E.2d 914 (1990) and Botchlo v. Bycura, 282 S.C.

578,320 S.I3.2d 59 (S.C.Apps. 1984). Proximate cause requires proof of (1) causation in
fact and (2) legal cause. Causation in fact is proved by establishing the injury would not
have occurred “but for” the defendant’s neghigence. Legal cause is proved by establishing
foreseeability. Bramleute, supra. Therefore, only the nursing liability cap of $300,000.00

applics.

i: Tckayah Hamilton's award must be reduced 1o $20.854.00.

575




- auros e vt St b

The maximum jury award for Tekayah Hamilion was only 10 allow her (o recover
the past and future medical expenses of the minor child and therefore she can only
recover $20,854.00.

A parent is the proper party in interest with respect o past medical expenses and
future mcaical expenses while the child is 2 minor. See, Patton v. Miller, 420 S.C. 471
(2017). Under the Tort Claims Act, a parent may recover medical cxpenses and loss of
services separately from the child's claim. See, Wright v. Colleton Cornty School Dist.,
301 S.C. 282 (1990). A parent may not recover loss of filial consortium in South
Carolina. See, Doc v. Greenville Caty. School Dist., 375 S.C. 63 (2007).

The jury retumed a verdict for Tekayah Hamilton for.Sl 35,477.00. Pursuax;t to
South Carolina law, Tekayah Hamilton's damages are limited to past and future medical
evidence presented to the jury of medical expenses, past and future, was the amount of
$20,854.00. Tekayah Hamilton’s damages must be reduced to the amount of $20,854.00
for past and future medical expenses for the minor. She is not cntitled to any pain and
suffering. Doe, supra. -

Plaintiif's argued in the memorandum that the financial burden of taking time off
work and travel expenses justify the award. There was no evidence presented at trial that

Tekayah Hamilton was making or would have made six-figures in the few month period
during the incident and recovery. It is even more unreasonable to suggest that travel
expenses to and from the Regional Medical Center amounted to $114,623 dollars.
Additionally, there was no evidence of travel cost or time off from work submitied to the

jury.
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'}'}.utr’:.:i is neevidence of the Joss of services presented ail wial, and pursuant (o
Sonth Carcling case law there js no loss for [ilial consortiam, Doe v, Greenville Crrny.
School Dist., 375 8.C63 (2007). The faw is clear Tekeyah's damages are Jimited to post
and future medical expenses gnly until the child is 18. The only evidence presented 1o the
Jury is that of $20 854.00. Therefore, Tekayah Hamilton®s verdict must be reduced to the
amount of $20,854.00, if defendani’s other relief is not granied.

1. The Court Should Grant a New trial absolute because the Jury verdict is
shockingly dispyoportionate to the evidence admitted at trial.

There is no evidence to uphold a jury verdict of $1,127,280 for the child or
$135,477 for the mother. The only evidence of damages was $20,854 in medical bills,
some pain and a scar. The jury verdicl is $4 times the amount of actual damages.
Defendant reiterates and realleges herein its argument made in its Motion for JINOV/New
Trial as if referenced herein.

A trial Judge is required to grant a new trial absolute when the amount of the
verdict is “so grossly . . . excessive that it shocks the conscience of the court and clearly
indicates the amount was the result of passion, caprice, prejudice, partiality, corruption or
some other improper motives.” Waring v. Johnson, 341 S.C, 248 (Ci. App. 200). The
term “passion and prejudice” does not necessarily imply bad faith, wrongful purpose, or
moral delinquency,” but rather, results when the award is “against the ove.fwhclming
weight of the evidence.” Beasley v. Ford.qur Co. 237 S.C. 506. (1961).

Here the award is sgainst the overwhelming weight of the cvidence. The jury
verdict is 54 times the actual damages, I;Jaintif'f’s ck;sing argument is not evidence. It is

obvious that the jury returned a verdict on the result of passion and prejudice when the
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verdict i 54 times the actual damages. Therefore, defendants are entitled 10 a pew iz
1 )
absalute.

1Y, The Conrt should have direeted a verdict in favor of TRC as Plaintiffy did nof
esfablish Crogs Negligenee,

Plaintiffs were requilred to prove gross negligence. See generally Stewart .
Richland Mewmorial Hosp, 350 S.C. 589 (2002). “Gross negligence is the intentional
conscious failure to do something which it is incumbent upon one to do or the doing of a
thing intentionally that one out not to do. {intemal citations omitted}. Tt is the faiture to
exercise slight care.” Etheridge v. Richland School dist. One, 341 S.C. 307, 311 (2000),

The cvidence shows that the defendam's excrcised more than slight care. Jamie
Downing inspected the 1V site 7 times in a twelve-hour shifi when the requirement was
once every 12 hours. The only pediatric nurse expert, Cynthia Hurly, testified that Jamie
Downing exceeded the standard of care. Plaintiff’s expert, which defendant derics is an
cxpert, testificd that she had no opinion that Jamie Downing intended to harm the minor.
There was no evidence of intent, which is required for gross negligence and the cvidence
shows that Jamie Downing exercised more than slight care.

Further, there were not multiple repeated mistakes in the medical records,
plaimtiff’s expert misinterpreted the records and policies, At no time did plaintiff's
present cvidence thal MEC medical recording system was flawed. Plaintiff’s expert was
not familiar with the medical recording system and had no experience in ‘Opcrating it
There was also no evidence offered at trial that Dr. Boltin ignored or intentionally
override the reminder to flush every four hours. This allegation is raised for the first time

in plaintiff's memorandum. Defendant asserts in Section [ above this is improper.
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There was no evidence of malpractice by Dr. Boltin, Plaintff®s expert tastificd
that after the infiltration she had no criticism 1o the treatment the child received, She is
again, not competent (o render opinions as to physician wealment and standard of
practice. Tliere were no allegations pled against Dr. Boltin as set forth above and she did
not testify to same. There was no evidence of any physician malpractice.

Plaintffs cannot meet the elements of gross negligence. There was no evidence of
intent, and the evidence presented reveals defendants exercised more than slight care.
Therefore, defendanis should have been granted a directed verdict, as more fully sct forth
n this Motion for INOV/New Trial.

V. Monica_Stobbs is_not gualified to_give an_opinion as_to pediatric 1V
manapcment,

In order 10 qualify an expert, a witness must have the “knowledge, skill,
experience, training or education” in order to testify. Rule 702, SCRE. *To be competent
to testify as an expert, a *witness must have acquired by reason of study or expenence or
both such knowledpe and skill in a profession or science that he is better qualified than
the jury to form an opinion on the particular subject matter.” Gooding v. St. Francis
Xavier Ho‘vp., 326 S.C. 248, 253 487 S.E.2d 596, 598 (1997) (quoting Q'Tuel v. Villani,
318 S.C. 24, 28,455 S.E.2d 698, 701 (Ct1. App. 1995)).

Monica Stobbs was not qualified (o give opinions on the standard of care thét
would have applied to Jamic Downing. She never managed, monitored, or started a
pediatric IV. Ms. Stobbs did not do any research on the literature prior to forming any
opinions.

This case is similar to the Botehlo v. Bycura, where an orthopedic surgeon was

not qualified to testify on the standard of care for podiatrist where the orthopedic surgeon
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Viad no training in podiatry, was not familiar with any journals or periodicals in podiatry
and was not familiar with the surgical procedure performed, 282 S.C. 578, 320 S.5.2d 59
(1984).

Ms. Stobbs testified that medical record indicaled insufficient monitoring of the
site, incomplete assessments and insufficient flushing. Ms. Stobbs never used the
Electronic System implemented by TRMC, and she misinterpreted the medical records.
Ms. Stobhs was not qualified 1o 1csﬁfy about any of that, because she never used the
system.

Ms. Stobbs testimony cannol be used (o establish the standard of care for
momitoring a pediatric 1V site, She simply, stated Defendants broke the rules. She had no
experience or knowledge to explain the rules that were allegedty broken. Her testimony
was prejudicial as she bad no expericnce monitoring pediatric IV sites or the medical |
records, She has never managed or maintained a pediatric IV si{e.

Monica Stobbs testimeny should have been excluded and thcrefqrc defendants are
entitled to 2 INOV or in the alternative a new trial,

VI. The Request to Admit should have not be published to the Jury

Defendants concede that this is an unusual instance. However, the Request to
Admit should not have been published to the Jury. Defendant asserls that the probative
value of the Request to Admit was substantially outweighed by the prejudicial affect.

Here, Plaintiff's Counsel inlentionally failed to even mention to Defendant’s
counsel that it intended to publish the request to the Jury. Plaintiff*s pre-trial brief was
silent on the issue. Defendants were unawar’e‘ until at the close of piaintiﬁ’s case, when

plaintiff’s counsel suddenly sprung il on defendant’s counscl stating it was a stipulation.
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There was never any discussion prior about the request to admit. Such tactics are highly
prejudicia) as defendants had not time to pather rebuttal evidence.

The Request 1o Admit did nothing but confuse the issues and was highly
prejudicial to defendant. Tt had the effect of admitting neglipence, there was no probative
value to the Request to Admit. Plaintiff could show no prejudice by the exclusion of the
cvidence. There was no probative value to the request fo admit. The purpose of the
request was to obtain an independent medical examination.

The request 10 admit should not have been published to the Jury and therefore
defendants are entitled to a new trial,

The Request to Admit should not have been published to the Jury and prejudiced
the defendant. “Although relevant, evidence may be excmded if its probative value is
substantially ou£wcighed by the danger of unfair prejudice, confusion of the issucs, or
misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.” Rule 403, SCRE. Rule 36 (b) of the South
Carolina Rules of Civil Procedure states,

Any matter admitted under this rule is conclusively established unless the court on
motion permits withdrawal or amendment of the admission. Subject to the
provisions of Rue 16 governing amendment of a pre-trial order, the Court may
permit withdrawal or amendment when the presentation of the merits of the action
will be sub-served thereby and the party who ohtained the admission fails to satisfy
the court that withdrawal or amendment will prejudice him in maintaining or

defense on the merits Any admission made by a party under this rule is for the
purpose of pending action only and is not an admission by him for any other

purpose.

RULE 36, SCRCP; see also Commerce Cenier of Greenville, Inc. V. W. Powers
McElveen, 347 S.C. 545, 557, 556 S.15.2d 718, 724 (Ct. App. 2001) (“ The trial court may

allow a party to amend or withdraw ils answers 10 a request to admit when: (1) the
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l?frcsemaﬁon. of the merits is forthered by the amendment: and {2} the party who obtained
the admission cannot demonsirate prejudice because of the amendment.”). Defendant
asserts that plaintift was not prejudiced by withdrawal of these Requests, which was
denied by the Court,

South Carolina’s case law addresses issues for withdrawal by the admitting party.
The Court should have permilted withdrawal of the RTA hecause the plaintiffs could not
show that withdrawal would prejudice them in maintaining the merits. Iere the Request
to Admit (RTA) was highly prejudicial to the defendant and did nothing but confusc the
Issues. At all times defendant maintained that they were not negligent. By introducing the
RTA to the jmj, it had the effect as if defendant admitted they were negligent. At no time
did the defendant admit negligence. The RTA had the opposite effect because plaintiffs
admitled the amount in controversy was more than $100.000. The RTA request number 1
stated, “Admit the value of the amount in controversy in Uus action is less than
$100,000." The plaintiff denied this. This directly confuses the issues and is highly
prejudicial to any probative value it may have.

The purpose of the request to admit was to obtain an Independent Medical
Examination, not for plaintiffs 1o represent thal defendant admitted the damages were in
cxcess of $100,000.00. Therefore, defendants are entitled 1o a new trial.

YII: _The probative value of the photopraphs was substantislly outweighed by
unfair prejudice.

Rule 403 of the SCRE staics, “[a]ithough relevant evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay, waste of time,

or needless presentation of cumulative cvidence.” “Ta constitute unfair prejudice, the
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phiotographs must create “an undue tendency to sugpest a decision on an improper basis,
cor-nmos‘:ly, though not necessartly, an emotional one.” Staie v. Holder, 382 S.C. 278,
290(2012) (quoting state v, Jackson, 364 S.C. 329, 334 (2005)).

The Court should have excluded the photographs from the jury. In plaintiff’s
memorandum 1t states “the fact is it was a horrible injury which was ugly, unpleasant,

and offensive in its nature.” PI. Mcmo. In Opposition pg (2. That is indicative of how

prejudicial the photographs were to defendant. As shown at trial, there was ample
cvidence to prove an injury occurred, No witness disputed the injury had occurred.
Plaintiff argues that the photograph that defendant introduced was small and had to be
passed around and further that plaintiffs did nothing to enhancc the photo. However, the
plaintiff’s photographs were enhanced, they were blown up, completely out of proportion
to 1ts relative size on top of the fact all of the photos were originally closc-ups. As to the
photograph that Defendant passed around, it was not the photograph of the open flesh
wound, it was a phatograph of the scar.

Given the cxcessive jury verdict jt is evident that the jury returned a verdict on a
result of passion and prejudice. Therefore, defendants should be granted a new trial
absolute, ,

QOT;JCI.,(_JSLQ}}{

WHEREFORE, defendant TRMC asserts that based on all of the foregoing
reasons contained in this Responsc, as well as those in the prior two filed Motions, the
defendant respectfully requests this Court reconsider its decisions and issuc and order

granting TRMC JNOV or in the a'ltérnative, grant dDefendant’s a ncw trial absolute, and
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grant such other and turther relicl as contained herein and such other relicef as may be just

and proper,

MICHEL C. TANNER, L.L.C.

Moot Sapee

Michel C. Tanner
Toseph R. Shakibanasab
Post Office Box 1061
Bambery, S.C., 29003
Attorneys for Defendant

Bamberg, S.C.

June 22, 2018
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PHESTATE OF SOUTH CAROLINA
I he Court of Appeals

APPEAL FROM ORANGEBURG COUNTY
Court of Common Pleas

Edgar W. Dickson, Circuit Court Judge

CASE NO.: 2015-CP-38-01234

Tekayah Hamilton, individually and as parent and guardian ad litem fo Xk
a minor child under the age of eighteen,

The Regional Medical Center

NOTICE OF APPEAL SC CO

Appellant, The Regional Médical Center appeals the attached Order of the Honorable
- Edgar W. Dickson dated October 25, 2019, and filed October 25, 2019.  Appellant received

written notice of entry of this Order on October 25, 2019. . —

Michael C. Tanner

Post Office Box 1061

Bamberg, SC 29003

(803) 245-9153

Attomey for The Regional Medical
Center

Other Counsel of Record:
Jonathan F. Krcll, Esquire

Post Office Box 399
Charleston, SC 29402
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David R, Williams, Bsquire
.03, Box 1084
Orangeburg, SC 29118

Attorneys for Respoundent

November 19, 2019

586



Case Caption:
Case Numiber:

Type:

g Conmon B

(wl ol “\:”S\

Telavah Hanulion
defendant, ot &

2015CP3801254

Order/Other

So Qrdered

i

sF Ldsar W Dekson 42

TR e 10 G 10

a0

wal Medieal Conder



and suardinn ad hicns for Robost Lee M e

ORDER GRANTING DEFENDANT'S
MOTION FOR REDUCTIONTO
STATUTORY CAP AND DENYING
C DEFENDANT’S MOTION FOR NGOV OR
INTHE ALTERNATIVE FOR A NEW
TRIAL

nincy clvild wnder the age of 18,

Plamt (it

Regronal Medieal Center

o
e
L N e .

Defendant

This case was {ried before a jury in this Cowrt on or about May 9, 2018  The jury

refumed a verdict finding Defendant was grossly negligent and awarded $1,127,280.00 to the

~~~~~

filed 1wo, separate post-trial motions, one 10 reduce the award to the statutory cap and a INOV or

i the alternative for a new tnal.  After review of the motions, nemoranda of counsel and
supporting documents, 1 yrant in part Defendant’s Motion for Reduction to Statutory Cap and

deny Defendant’s Motion for JNOV or 1 the Alternative for New Twal

FACTUAL AND PROCEDTIRAL BACKORO LND

This case arises out of Defendant’s alleged failure to implement policies, procedures, and
equipment fo allow Defendant to properly monitor an IV with ampicilhn adminstered o RJ on
or about October 28, 2014, while a patient at Defendant’s facility n Orangeburg, South Carolina
Plainti{f's complaint alleges medical negligence, specifically the followang:

The impression of the treating physician was high fever and admussion 1o the

hospital was necessary in order to work up CBC, LP, blood and urine cultures. I
was decided to begin Ampicillin and Claforan. 11 s Complamnt par. 11

NOV 19 2019
<C Court of Appeals
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erts Dofendants hreached Dl dotv of care and were nepligent, 2rossiy

villful, wanion, and reckiess 1 the following parhiculars:
witl the recognized

'e‘! in J\ ’n: 0 10 use :ca«onablo medical care in accordance
sdards of acceptable professional practice in wedicine du: g the care,

<{as

sfa;
dizenosis and treaiment of Plamuff;

B) in faling to act with ordinary end reasonable
recognized standards of accepiable professional practice in medicme,

¢) T fating to follow the Infusion N\ngu Society publication «n Policies and

Procedures for infusion Nursing of the Pediatric Patient;
d) In faling to pursue such appropnate medical modaliiies and treatments which

5 ‘.\,(.\ -

contd have avoided this type of injury and permanent dama
In failing to act and Lehave in the same or ssmilar mannar that reasenably

carnpetent docl’o,s and healtheare facilities and staff would have behaved or

aseted in the saroe o1 similar conditions; »
1) In failing ,md ncelecting (o properly inspect the 1V site on October 28, 2014,
addministraion of  antibitic

e care i accordance with the

al approximaiely 4:27 am. pnor 1o the
medicahon,

9) In falng and neglecung o properly
admimstration of annbiotic medication;

h) In failing fo adequately irain and supervise its mechcal taff;

In failmg 1o provide the safest care and treaiment {0 Plamnt ﬁ and

1 For such other acts and omissions that may become more 'ipp‘awn* through the

discovery of this mafter.

mormtor the 1V site afier the

P1.’s Complaint par. 34. Plaintiff attached an affidavit to her complaint by Monica Stobbs, RN,

DBEN, clarifying and reiteratmg, the hreaches in the standard of care by Defendant TRMC, by and

through 1ts employees, causing harm to R} and Tekayah, Specifically, Plamufl alleged

Defendant Regional failed to properly moutor RI's IV site prior to and after administering
medication. Plaintff did not offer any testimony at tnal as to any alleged physician maipractice,

This malter was {iled pursuant 1o South Carolina Tort Claims Act, S.C. Code Aun. §15-

78-10, et Seq 1 find that defendant TRMC 15 a governmental healthcare facility andas afforded

the protections of the South Carolina Tort Clavms Act, as defined by the Ac

Pl efendant Dowaring, a vegisterod nuse was disiissed as a party after the aripuad Summons and Complamit wag

filed

Y
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Tature cae and Plamily ha elf took the stand Plaiptii also catled nusse dmie Decammp. RN

and published Plamoffl s answers to Defendant’s st Set of Reguiests 1o Adonto he jury - RJ's
medical records and bills were submifted as evidence along with several
811 o ~ Teipe 9 s PR 1‘1) \f:«p »1:-n‘, }"(hm‘onfﬂ
and numerous policies and procedures of Deienaant legions

Nefendant called Dr. Davis to dispute R)’s future care, Nurse Janiie Downmg, iestified

, . ) . ? RIS Tyefe far N N REEEa TS
along with Cynthia Hurley as to standard of care and expert issues. Defendant also subnnted

. : weedures Defends
pictures of RJ's injunies, select medical records and select policies and procedures. Defendant
moved for a direcied verdict af the end of PlaintfTs case and its own.
both motions for directed verdict.

Defendant TRMC filed rwo scparate post trial motions  The first post trial motion was a

reduction of the damage caps to reduce the chnid’s award to $300.000 00 apd the second was o

reduce the molhers jury award o $20,854 00 pursuant io the Tor Claims Act §15-78-120(@) (1)
1 find that Defendant TRMC’s motion for JNOV/New Trnal contained the following grounds:
Defendant asseried plaintiff’s witness, Monica Stobbs, was not qualified to render pediatric
nursing opinions; Defendant TRMC asserted that Plaintiff did not establish gross negligence as
required by the Tert Claims Act; Defendant TRMC asserts it was prejudiced by photographs
submitted to the jury; Defendant TRMC asseits it was error t0 not allow its expert fo testify 1o an

opinion on gross negligence when Plamtiff’s expert was allowed 1o render such opinton;

oD

Defendant TRMC asserts it was an error 10 publish its answers to Request 10 Admit to the jury;

Defendant TRMC alleges it should be granted a new tiial as certain jury charges were not given

~ ~ N 1 3 : 1o o el Al Y e O <yl ¥ C thoee
and finally efendant’s motion stated that the verdict was excessive In ruling on all of tiese

L

motions. the court has reviewed the motions submitted by Defendan! TRMC, the memoranda of
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STANDARD QF REVIEW,
A notion for judgment notwithstanding the verdict may only be granted if no reasonable

jury could have reached the challenged verdiet  RITE Muanagenen! o LLOC v Tsley &

Adams, LLP 399 S.C. 322, 332, 732 S.L.2d 166, 17) (2012) A jury’s verdict must be upheld

unless no evidence reasonably supports the juy’s findings.  Curaig v Caterpillar,_Ine, 358

S.C.316,320, $85 S.1E.2d 272, 274 (2003). In ruling on a motion for judgment notwithstanding
the verdict the trial court must view the evidence and all inferences reasonably drawn therefrom

in the Jight most favorable to the opposing party. Lawy 5.0 Dep'tal Cam, 368 5.C. 424, 434,

629 S.J2.2d 642, 648 gz’ooé).

The thurteenth jwor doctrine 15 the method used by the trial court 1o grant a new tnal
upon a finding that the evidence presented at trial did not support the jury's verdict  Curis v,
Blake, 392 S.C. 494, 505, 709 S¥.2d 79, 85 (Cr. App. 2011). 1f the amount of the v§rdict 1S
grossly inadequate or excessive so as to be the result of passion, impulse, prejudice, or some

other influence outside the evidence, the trial court must grant a new trial absolute. Id. at 500,
709 S.F.2d at 82. Compelling reasons must be presented to support the trial judge’s mnvasion of
the jury’s province, merely highlighting that the verdict is greater than the amount of monetary
damages is not enough as such other non-monetary factors must be considered as well. 1d. at

501, 709 S.E.2d at 83.
First, this Court finds that the statutory cap on damages pursuant 16 the South Carolina

Tort Claims Act (§ 15-78-10, ef seq ) is applicable to this case This action against TRMC is
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shall recover & sum exceading ilhee hundied honsand dollars because of a Toss ansing fom 4

sinole acemrence regardless of the number of agencies o pahiucal subdivisions mvolved unless .
otheiwise provided § C Code Ann § 15-78-120(a)(1). h
In this case, the Jury retuined a vesdict for the nimos 3 (“IRI7Y, in o

the amount of $1.127.280 00 and seperately for his mother, Tekayah Hamilton, m the amount of
$135.477.00. Defendant believes that the award (o R should he reduced 1o the statutory cap of
$300,000 and further argues that the award to Tekayah Hamilton should be reduced to $20,854,

In response, Plaintiff’s posits that since this single occurrence mvolved the totahty of

Deferidant’s conduct, which encompasses the alleged conduct of Defendant’s physicians, then

the applicable recovery cap of $1,200,600.00 contained in section 15-78-120(a)(3) applies.

PlaintifT"s Complaint did not contgin any allegations of physician malpractce and 1 do :
not find that Plaintff offered any testimony that a physician breached the standaid of care and P

alleged deviation of same Plaintiff offered no expert testimony as (o this issue at tnal.

R=loete

oo

r I

—

This Court agrees that the $1,127,280 00 award to R]J should be reduced fo $300,000.00

= i
i

A3

pursuant to section 15-78-120(a)(1). As set forth above, the jury verdict for RI musf be reduced

Anoe
U

Although a doctor ardered the medication and its

el

3

pursuant fo the Tort Claums Act
administration, the crux of Plaintiff’s case and the evidence presented at trial was that a nurse
breached the applicable standard of care. I find that Plantil offered no ewidence showing a
physician was involved in any of the allegations in this matter Furthermore, Defendant is
correct that the ewidence at tiial chowed RJ’s maother incurred $20,854.00 in past medical

expenses. However, the jury was presented evidence that Ms. Hamilton would be required o

bear the financial burden 1o take ttme of F of work and travel for any future expenses Because she
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Therefare, this Court finds that the award of $1.127,280 G0 o 11 should be yeduced (o

QR84 00 10 Ms Hamiton showld remain withaw

SICC,000 00 Farther, the award o

Jamiiton's verdict 10 $20.854 00

alteration. The Ceuri denies Defendant’s motion to reduce Ms 3

pursuant (o the Ton Clanms Act.

Next(, Defendant asserts that Monica Stobbs was not gualified fo give an opmion on the
standard of care of pediatrie nursing and pediairic 1V adiiinistration Nuse Sioblbs testified
never managed, mamiained or started Pediatric IV's, nor'did she review any literatwre on these
issues. She did testify she did these tasks on adulf patients. Once qualified, she testified that the
assesspent, flushing, and other procedures for monitonng and inspecting an 1V site prior to the
administration of medicine and after the administration of medication are the same regardless of

the pattent’s age. Therefore, this Coutl sees no reason o depart from s earher raling that

Monica Stabbs was properly qualified as an expert in nwrsing, but not as a pediatne nurse. The

Court demes the Defendant’s moton raised on this ground.

Similarly, Defendant argues that this Court should have directed a verdict i its” favor
becanse Gross Negligence was not established. The determination of gross negligence 15 & mixed
question of law and fact and should be presen{ed to the jury when evidence supports it. Stuubhey
v. City of Folly Beach, 331 §.C. 192, 205, 500 S,T-E.?..dllfgio) 168 (Ct App. 1998), atf'd, 339 S.C.
406, 529 SE.2d 543 (2000). In this case, an inference that Ms Downing farled 10 flush the
child’s 1V m an inference that she failed to use slight care Further, Plainuff presented evidence

that at least 20 minutes passed between RI's reaction to the ampicillin and the time Defendant’s

employees responded to Ms, Hannlton’s requests for assistance.
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(documented), then 11 did not happen Bvidence of several failures 10 document the condition of

the IV In question was presented ai trial Because e evidence presented conld give nse (o

intentional conduct and/or a failure o exercise slight care, this Court finds that the evidence

presented supported the Jury’s finding of Gross Negligence. Defendant’s Motion on s ground

15 denied,
Defendant next aigues that the probative vaive of the photographs of RI's injuries was

]

substantially outweighed by unfaii prejudice. Photographs may be admitted corrcborating
festimony, however, photographs calculated to arouse the sympathy or prejudice of the jury
should be excluded if they are irrelevant or not necessary 10 substantiate material facts or

conditions, Stafe v luckson, 364 S.C. 329, 613 SE.2d 374 (2005). This Court reviewed the

photographs prior to their publication.

Although, given the nature of the injury and the child’s age, they are hard 1o Jook at, there
is little doubt the photographs are relevant to corroborate the mjury. The photographs were
admitted for the purpose of proving the injury and this Court sees no reason 1o depart from its

earlier ruling permitting the pictures because they accurately reflected the facts of the case.

Defendant’s Motion is denied as to this ground.

Defendant also argues that Defendant’s expert, Cynthia Hurley, should have been
permiited to testify as to whether o1 not she believed its’ employees were grossly negligent or
negligent. Defendant asserts this evidence was proper under Rule 704, SCRE. In general, an
expert’s testimony on issues of law is inadrmssible but not because it simply embraces the

ultimate issue. Dawla The Court dCC“ﬂ(‘ZS to grant the

Tefendant’s motion on this ground
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prejudiced by the publication of Request to Produce pursuant to Rule 36, SCRCP ke Caun
Laving considered dig motion, declines (o order a new frial on th1s ground
Defandant moved for a new trial as 1o carlain jury charges Sei forth m s motion of
JNOV/New Trial, which are incorporaled herein by reference, were niot charged to the jury. The
Court declines to grant Defendant’s motion on this ground, whichis denied.

The Defendant requested a new trial based upon the view that the jury verdict was

grossly excessive and contrary to the evidence. Defendant asserts in its memoranda that the
verdict was 54 i-ip-zes the amount of the actual damages and was a result of passion, capnice, or
prejudice, The Court has considered the argument of the Defendant in its memoranda as set forth
above, which is incorporated by reference. The Courf'dcnicg Defendant’s motion for a new trial
based upon thus ground.

Defendant additionally vaised that if the Count denied its INQV or new irial absolute
motions it should grant a new {rial nisi remittitur as it asserted the damages for excessive
compared 1o the evidence presented at trial. After considering this argument, the court dentes to
grant the Motion on this ground.

The Court has considered all the issues raised by the Defendant in its post trial motions
and denies the motion for INOV/New Trial as set forth above and partially grants Defendant’s
motion to reduce the verdict 1o the Tort Claims Act liability cap. Accordingly, and for these
TeASonS.

IT 1S THERFORE ORDERED, that Defendant’s Motion for post-irial relief of 1.) INQV

and 2.) a new trial absolute arec DENIED. The De endant’s motion of reduction of damages to the
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In The Cowrt of Appeals

APPEAL FROM ORANGERURG COUNTY
Court of Common Pleas

Edgar W, Dickson, Circuit Court Judge

CASE NO.: 2015-CP-38-01234

Tekayah Hamilton, individually and as parent and guardian ad fitem fin§
a minor child under the age of eighteen, ...t Respondent,

The Regional Medical Center TP TSN UUOE SURUVIRURP RPN Defendant.

PROQF OF SERVICT:

[ certify that [ have served the Notice of Appeal on Tekayah H: nmimn%? déjﬁ}lb[__
copy of it in the United States Mail, postage prepaid, on November 19, 2019, addressed to hex
attorneys of record, Jonathan F. Krell, Esquire, Post Office Box 299, Charleston, 5.C., and David

R. Williams, Esquire, Post Office Box 1084, Orangeburg, S. (w 29116 - r\,
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Moo 7

Michael .. Tanner

Post Office Box 1061
Bamberg, SC 25003

(803) 245-9153

Attorney for Appellant The
Regional Medical Center

November 19, 2019
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e GAPPEAL FROM ORANGEBURG COUNTY COURT OF COMMON PLEAS

Honorable Edgar W. Dickson, Circuit Court Judge
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| Tekayah Hamilton, individually and as parent and guardian ad litem for Robert Lee M, Jr,a
minor child under the age of 18, Respondent,
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Regional Medical Center, Appellant.

CERTIFICATE OF COUNSEL

The undersigned certifies that this Record of Appeal complies with Rule 210(g), SCACR.

Michael C. Tanner

Morgan R. Long
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