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STATE OF SOUTH CAROLINA

DISMISSAL FILED SEPTEMBER 7, 2021
State of South Carolina,
Respondent,

) IN“THE COURT OF COMMON PLEAS
)
COUNTY OF AIKEN } SECOND JUDICIAL CIRCUIT
_ )
Jerry Lee Shaeffer, ) CASE NO.:: 2019-CP-02-0516
Applicant, } '
3 ORDER DENYING APPLICANT’S MOTION
vs. ) TO ALTER OR AMEND ORDER OF
)
)
)
)

Applicant Jerry Lee Shaeffer filed an application for post-conviction relief which was ultimately
denied in an Order of Dismissal filed on September 7, 2021, Applicant filed a Motion to Alter or Amend
the-September 7, 2021 Order pursuant to Rule 59(E), SCRCP on September 17, 2021, Upon review of the
record, this Court respectfully DENTES Applicant’s Motion t¢ Alter or Aménd.

AND IT IS ORDERED.
Aiken County, South Carolina {\(\MC (ﬁf\'\ /’/ |
Dated: September %<, 2021 Jennifer. McCoy X
Presiding Judge, 9* Juydicial Circuit
STATBOF 50UTH CARDILINA
COUNTY OF AIKEN
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF AIKEN y  FOR THE SECOND JUDICIAL CIRCUIT
Jerry Lee Shaeffer, #364166, ) C.A. No. 2019-CP-02-00516
)
Applicant, ) |
) ORDER OF DISMISSAL
v, ) '
| )
State of South Carolina, ) FILED....
)
Respondent. )
)

f,k;}}'u:g lerly
This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed by Jerry Lee Shaeffer (Appiicaﬁ't_) on February 28, 2019, and amended on June 25,
2019, and July 10, 2020, Respondent made its Return on June 5, 2019, requesting the application
be dismissed as untimely pursuant to section 17-27-45 of the South Carolina Code of Laws.
Applicant requested a hearing to present evidence in support of his request for equitable tolling. A
hearing on-Respondent’s motion to dismiss and whether Applicant was entitled to equitable tolling
on the one-year statute of limitations pursuant to EW@Q' convened on June 4, 2021, via

Cisco WebEx Meetings inaccordance with the Chief Justice’s admmiégmgﬁiemmdwm Court

OF AIE . S
z}ei‘:’:}“‘ ; i af gf-ﬁmﬁm?ixi' Hleus and Onersd
e . ) ! o Bossions o wl Caroling poby worsifc
Operations, dated September 14, 2020.2 . the f S 2o heveby eceilly

oot copy of the
¥ office this

SEP 07 2001

eriginal docureng

VIO Alken Untny, 8.0 ;

1382.8,C. 615, 620, 677 S.E.2d 600, 602 (2009) (“[Tihe proper remediydad @as to whether SP '
[Applicant’s] mental incapacity prevented such an application in the one year following his... '
guilty plea. If the PCR court finds mental incompetence prevented his filing a PCR application,

the court should determine the duration of the incormpetence, and whether the application was filed

within one year of... regaining competency.”) _ | ]

2 See S.C, Sup. Ct. Memorandum dated September 14, 2020 (“Judges . . . have discretion to
determine whethet it is appropriate to conduct a hearing using remote communication technology.

Consent. of the parties or counsel is not required. Please use WebEx, the conferencing platform
supported by the Judicial Branch.” (emphasis added)). Nonetheless, this Court questioned
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D_é:'yne C. Phillips, Esquire, represented Applicant. Assistant Deputy Attorney General
Lindsey A. McCallister represented Respondent. Respondent renewed its motion to dismiss based
ot the failure to:comply with the statute .o:f limitations set forth in section 17-27-45, a.né joined.
Applicant’s request that the Court hear evidence to determine if Applicant was entitled to equitable
tolling pursuant to Ferguson.

Applicant presented Dr. Geoffrey R. McKee as an expert in forensic psychology to testify
as t’o Applicant’s :compstg:ncy‘ ‘Respondent called Applicant’s plea counsel, Michael Routzong.
At the close of all the evidence and after hearing arguments from counsel, the Court requested
prégbsed' orders from both sides.

Afier a review of the record and all evidence and testimony presented, this Court finds
Applicant has failed to meet his requisite burden of proof for equitable tolling of the statute of
limitations pursuant to section 17-27-45 and grants the State’s motion to dismiss this application
with prejudice;

Applicant is present confined in the South Carolina Department of Corrections., During its
April 2014 term, the Aiken County Grand Jury indicted Applicant for four counts of second-degree
ctiminal sexual conduct with a minor (2014-GS-02-00576, <0577, <0578, 0579). Assistant Public
Defender Michael D. Routzong of the Second Circuit Public Defender’s Office represented him.
Assistant Solicitor Ashley A. Hammack of the Second Circuit Solicitor’s Office prosecuted the

case,

Applicant at the beginning of the hearing, and Appiicént indicated his consent to the use of the
WebEx platform, _
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On May 18, 2015, Applicant appeared before the Honorable R. Knox McMahan and
pleaded guilty as indicted to all four counts, without no negotiation or recommendation as to the
sentence, Judge McMahan sentenced Applicant to imprisonment for twenty years for each offense,
with three of the sentences to be served concurrently and the final sentence for indictment 2014-
GS-02-0579 to be served consecutively.

Applicant did not appeal his conviction or his sentence.

SUMMARY OF FACTS TO SUPPORT GUILTY PLEA
During the pléa proceeding, the prosecutor gave the following factual recitation in support

of the pleas:

On New Year’s Eve of 2013 there was a family gathering. The defendant is related
to the victim and his family in this case. At that family gathering, the victim's
mother was Jooking at the defendant’s cell phone and observed several naked
pictures of het son on his cell phone, She talked to her son about it and he disclosed
that after the defendant moved down to Aiken Coumty from Ohio in May of 2013,
that he did begin molesting the victim.,

The defendant would keep the victim on the weekends and during that time, he
would perform oral sex on the victim, as well as anal intercourse. The vietim
disclosed that that would be both penile and with various-sexual devices and toys.
Law enforcement conducted a search warrant of the home. They were able to
recover the devices that the victim disclosed that had been used to include but not
limiited to handcuffs and vibrators.and things of the like,

in speakmg to the defendant, the defendant did confess to law enforcerent to
engaging in oral sex and anal intercourse with the victim over that time period. The

indictments are for each of the months that-this behavior occurred at the defendant’s
home iy Aiken County.

{Tr. p. 13-14). During his plea, Applicant admitted he was guilty of the indicted conduct and later
apologized to the victim and acknowledged his behavior was wrong.

ALLEGATIONS FOR POST-CONVICTION RELIEF

In his original application for post-conviction relief, Applicant alleges he is being held in
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custody unlawfully for the following reasons: -

1. Ineffective Assistance of Counsel

a. “Applicant did not knowingly, intelligently, or voluntarily plead guilty”

b. “Plea counsel failed to conduct a reasonable investigation and to deveiop
all available, relevant, and admissible mitigating evidence in preparation
of Apphcant’s defense. Specifically, Plea counsel failed to consult with an

~ expert witnéss to- evalyate whether Applicant was competent to stand trial
or had the requisite mental capaczty when it was reasonable and necessary
in'his defense,”

c. “Plea counsel failed to move for a Blair hearing prior to trial to deterriine

~ Applicant’s competency 1o stand trial.”

d. “Plea ¢counsel failed to present all reasonable and necessary evidence to the
Judge during the sentencing phase in mitigation of Applicant’s potential
sentence. Specifically, plea counsel failed to call and expert witness to
testify regarding Applicant; mental health background and competency to
stand trial when it was reasonable and necessary to present this critical
mitigation evidence.”

In response to question nine as to why he did not pursue a direct appeal, Applicant

indicated, “Applicant was not competent to knowingly, intelligently; and voluntarily plead

gilty, and did not knowingly waive his right to-appellate review.”

s

In his amended application, Applicant further alleges:

. Applicant did not knowingly, intelligently, and voluntarily plead guilty because he was not.

competent to stand trial, Therefore, Applicant could riot have knowingly waived his right
to duect appellate rewew of his mvoluntary gullty plea However, Apphcant

_ gmity is not preserved for appeliate review becauee it was hever ralsed by Plea Counsel Or
ruledon by the Plea Court at the hearitg,
2. Plea Counsel denied Applicant’s right to effective assistance of counsel as guaranteed by

the Sixth and Fourteenth Amendments to. the United States Constitution and Article I,
Section 3-of the South Carolina Constitution. . .. Plea Counsel’s unreasenable deficient
performance fell below an objective ‘standard of reasonableness “under prevailing
professional norms” and prejudiced Applicant because there is a reasonable probability
that, but for Plea Counsel’s errors, Applicant would not have pled guilty and went to
trial, ...

a. Applicant did not knowingly, intelligently, and voluntarily pled

guilty based on Plea Counsel’s failure to request a competency to stand trial

and ‘criminal respans:bxhty evalustions and a Blair hearing prior to the plea

hearing, .
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b. Plea Counsel failed to move for the Chief Administrative Judge or
presiding judge to sign Orders for Competency to Stand Trial and Criminal
Responsibility and Capacity to Conform Evaluations based on Applicant’s
mental health history and records when it was reasonable and necessary to
do so in Applicant’s defense. .
C. Plea Counsel failed to have Applicant evaluated by an independent
qualified medical professional to conduct a forensic physiological
competency tO stand tmai and enmmai responsabxhty evaluatmns, or to
piea hearmg based on Apphcant’s mentai health hxstory when it was
'reasonabie and necessary to do so in Applicant’s defense.
. Geoffrey R, McKee.. conducted a forensic psychoiogkcal
Competency to Stand T ial Evaluation of A pplicant on December 7,
2018. Dr. McKee provided the foilowmg finding in his report dated
December 9, 2018: “It is my opinion, based on my clinical review
and psychological testing described in this report, that Mr. Shaeffer
does not currently have a sufficient factual and rational
understanding of the proceedmgs against him and is not now capable
of assisting his attorey in his defense due to Mild to Moderate
Intellectual Disability.” (emphasis in original),

d. Plea Counsel failed to move for a Blair hearing prior to the plea heanng for the Plea
Court to determine Applicant’s competency to stand irial based on Applicant’s
mental health history and records. . ..

e. Plea Counsel failed fo call an expert witness to testify regarding Applicant’s mental
health history during the sentencing phase of the plea hearing (competency to stand
trial, criminal responsibility, and mitigation) when it was reasonable and necessary
to present this critical defense and mitigation eviderice. o

f. Plea Counsel failed to conduct a reasonable investigation to. develop all available,
relevant, and admissible mitigating evidence in preparation of Applicant’s
defense. . . . Specifically, Plea Counsel failed to obtain all necessary records and
speak- thh ‘witnésses regarding Apphcant s mental -health history fo assist in
determining competency and capacity to conform (ctiminal responsibility).

g. Plea Counsel failed to present all reasonable and necessary evidence to the judge

 during the sentencing phase in mitigation of Applicant’s potential sentence.

L. Pléa Counsel failed to réview all potential defenses prior to Applicant’s guilty
ple:a. s

SUMMARY OF TESTIMONY
At the hearing, Applicant presented Dr. Geoffrey McKee as an expert in forensic
psychology. Dr. McKee testified he has practiced in forensic psychology since 1976, McKee
testified he has practi¢ed in South Carolina since 1985. He stated he is the cofounder of the forensic
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psychology program at the Medical Univeisity of South Carolina. McKee further testified he was
the chief psychologist at the South Carolina Department of Mental Health for twenty-seven years

- and for fifteen years. was chief psychologist in the forensic psychology unit. He testified he was
asked to join the sexually violent predator program and worked there until 2011. He 'statéd he has
conducted 3500 evaluations and has testified in Sou’tﬁ Carolina state court 200-250 times and has
been qualified as an expert every time he testified.

McKee testified he conducted a competency evaluation of Applicant on I)c¢ember 7,
2018.° He testified he mct with Applicant for an hour and twenty minutes, and ;aéked' Applicant
about Applicant’s educational history, family history, drug and alcohol history, criminal history,
‘mental health history, and personal history. McKee further testified he used methods to assess
tental functioning and literacy to determine competency to stand trial.

McKee testified he felt it was particularly relevant that Applicant was in special education
programs beginning in elementary school, which he explained indicated that school pérsonnel
identified him as a person who needed exira help- in school at a young age. McKee testified
Applicant reported he finished six or seven grades before leaving school, after which he held a
series of menial labor jobs. McKee opined this also suggests Iower intellectual functioning.

McKee testified ‘he administer the Wexler abbreviated scale of inteligence ftestl to
Applicant, which is used to assess competency to stand trial.: McKee explained the test looks at
basic vocabulary and level of abstract reasoning. According to McKee, the higher the abstract

reasoning score, the higher the subject’s IQ likely is. MeKee testified regarding the similarity

3McKee’s reported was entered into evidence as Applicant’s Exhibit 2.
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subtest which is administered by asking the subject to indicate in which way two different things
are _aliké:.-'McKee stated when this test was administered to Appiic’é.ﬂt, his scores were in t_hg‘ lowest.
1% of the population. McKeegestified Applicant had alow score on a reading subtest which shows
he has a difficulty reading.

McKee further testified he evaluated Applicant for evidence of malingering and found
none. McKee concluded, based on Applicant’s scores on the Wexler test, Applicant has mild-to-
moderate intellgctué_l-‘;disability, McKee opined Applicant’s IQ is around 60-63, and stated below
70 is the red line for mental disability. |

McKee also testified regarding his findings as to competence:to stand trial. McKee stated
Applicant was able to approximate the fype of charge against him, though he did not specify the

" number of counts or any more than a “sexual charge with a minor.” McKee reported Applicant
had a factual understanding that he had been sentenced to forty years in prison, McKee: also
testified Applicant did not know who the defendant was, he was unable to place the location of the
solicitor and withess in aérawing of a courtroom, Applicant did not know who his attorney was
othér than a public. defender, and Applicant did not krow who to ask if he needed more
information, McKee testified Applicant also showed deficits in rational understanding, notiﬁ_g
Applicant was unable to say what he wanted the judge to know about him if he were asked. McKee
stated Applicant was unable to understand why talking to solicitor without his public defender
quld be bad. McKee further stated Applicant could not understand the concept of plea bargaining
and did not know if he could be forced to plead guilty. McKee stated he had concerns that if
Applicant decided to testify that Ihc would have great difficulty understanding the questions

directed towards him, specifically on cross-examination.
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McKee. concluded that in December 2018, Applicant lacked the capacity to. assist his -
attorney and lacked an understanding of the proceedings against him, McKee further testified
intellectual disability begins in childhood and persists through adulthood, MoKee. stated he
believes that because Applicant’s principal conflict is iﬁteilectual disability, he likely had this
disability at the time of his plea and it likely stﬂl persists, McKee testified intellectial disability is
permanent and generally is not “ireatable” in the same way as other mental illnesses,

Finally, McKee tgstified there is Va reasonéb].e probability that Appiidant_ was incompetent
at the time of his plea. McKee stated he believes that Applcant does not have the ability to
converse with his lawyer and have a reasonable understanding of the proceedings. McKee further
stated he believes it would have been prudent to request a Blair hearing: prior to Applicant’s plea.

On cross-examination, McKee testified Applicant has some capacity to learn. McKee
stated if he had examined Applicant in 2014 and found him incompetent, McKee would have tried
to educate Applicant to see if competence could be restored. McKee stated that while he believes
it is unlikely that competence would have been restored, it is possible. McKee explained if there
had been a Blair hearing, he would have tested Applicant at the hearing to see if he retained any
information. McKee testified he could not provide a specific date when. Applicgnt would have
become incompetent, but based on his experience, it is his expert opinion that it is unlikely
Applicant’s competence could have been restored,

McKee testified he based his analysis and testimony on his evaluation from 2018. McKee
testified he did not look at any prior information or school records.

McKee agieed Applicant was able to maintain a job for a number of years. McKee further

agreed that while Applicant was unable to place a solicitor in the right place on a drawing of a.
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courtroom drawing, that-did not Hmit his -abiiity to understand what a solicitor is, McKee testified
Applicént'undersiood the charges against him and the factual basis for the charges, and Applicant
understood that he hiad pleaded guilty and been sentenced to fdrty’-yea,rs;’ _irnpr_i_smﬁent,

Following McKee’s testimony, 'R.éspond'ent presented the testimony of plea -counsel.
Counsel testified he handled Applicant’s case from the time of incarceration until Applicant
pleaded guilty. Counsel testified Applicant was able to discuss the case with him, including the
particular facts of the case, and Applicant responded: to their discussions in-an intelligent manner.
Counsel testified, overall, his conversations with Applicant weré normal, and he believed
Applicant understood the charges and the possible outcomes.

Counsel further testified that while he thought there were psychological issues with
Applicant, he nevér thought Applicant had an issue with competency, Counsel testified he has
been practicing as an attorney since 2005, and in that time he has handled hundréds of cases.
Counsel stated competency is a faitly common issue, and he has had at least one case per year in
which he had a client evaluated for compétency. Counsel ackriowledged he was aware of
Applicant’s history in special education, but he did not seek any further mental health issues or
pursue a.competency evaluation. |

Counsel stated Applicant knew he was in legal trouble, knew Counsel was there to help
him, and knev? that the p’o.l.ice were looking to uphold the law. Counsel also testified Applicant
even offered a defense - when confronted with the pictures, Applicant said the vietim took them
hf'mseif. Counsel explained people who are “slow” or have limited mental ability are not
necessarily incompetent to stand frial. Counsel stated that simply because a person is. not

~ functioning 4t a level to complete high school, they can still understand what they are doing and
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understand the role of their attorney. Counsel testified, in his opinion, he felt Appli;:a;it'knes;v that
he was wrong, particularly based on Applicant’s conversation with victim's mother wherein
Applicant placed blame for photos on the victim and Applicant’s knowledge the police were
coming to serve a search warrant on him. Counsel also noted Applicant was able to hold a job at a
General Motors facility for many years, unti] he tetired to South Carolina from Ohio.

Counsel festified he niever had any ‘concerns. about Applicant’s ability to understand the
charges, Counsel’s role as his lawyer, or the 'Sta_tg’s_role in the legal process. Counsel also testified-
it was his general practice to look for issues with mental competency in his clients, and he would
investigate further if there were any concerns in his mind. However, he stated he did not do so in

this case because he felt Applicant was competent to enter a plea,

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
withesses, evaluated their credibility, and weighed the testimony and evidence accordingly in its
discussion below. This Court finds the combined record from the criminal casé and the testimony

| and evidence presented the hearing establishes Applicant failed to prove he is entitled to equitable
tolling to eXcuse his failure comply with the statute of limitations, and therefore, the:S_tate’s_ motion
to dismiss should be granted. Set forth below are the relevant findings of fact and.c;onc{usion of
law as required by section 17-27-80 of the South Carolina Code of Laws.

Generally, an application for post-co'nviction relief must be filed “within one year after the
entry of a judgment of coniviction or withih one year afier the sending of the remittitur to the lower

court from an appeal or the filing of the final decision on appeal, whichever is later.” S.C. Code
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Ann. § 17-27-45(A). However, “[wihere a statute sets a limitation period for action, courts have
“invoked the equitable tolling doctrine to suspend or extend the statutory period to ensure
ﬁmdamenfcﬁl -pt’acti‘c;aiity- and fairness.” Hooper v. Ebenezer Senior Servs, & Rehab, Ctr., 386 S.C.
108, 115,687 8.E.2d 29, 32 (2009). One of those recognized situations is when an applicant asserts
he was unable to comply with the statute of limitations due to mental incapacity. In such a case,
the South Carolina Supreme Court has held

the proper remedy is.. a hearing as to whether [Applicant’s] mental incapacity

prevented such an application in the one year following his... guilty plea. If the PCR

court finds mental incompetence prevented his filing a PCR application, the court

should determine the durdtion of the incompetence, and whether the application

was filed within one year of [Applicant] regaining competency,

Ferguson v. State, 382 8.C. 615, 620, 6.7'7 S:E.2d 600,602 (2009).

Here, Applicant argues he is entitled to eqﬁitable tolling because he is incompetent
due to mild-to-moderate intellectual disability, which he alleges would likely have been
present at the time of trial and continues today. In support of this contention, Applicant
presented the testimony of Dr. McKee, along with McKee’s report of the evaluation he
performed in December 2018,

This Court finds, however, this is insufficient fo meet’ Applicant’s burden of
proving his incapacity prevented him from timeﬁy'ﬁlingh post-conviction relief application o
within one year of his guilty plea as reéuired' by section 17-27-45 of the South Carolina
Code. This Court ﬁ_nds persuasive Counsel’s credible testimony regarding his interactions
with' Applicant at the time of the plea. Counsel is an experienced practitioner of criminal
defense, and he credibly testified he had no indication Applicant was incompetent during
the course of his representation. Counsel téstiﬁed, in particular, that Applicant was able to

discuss the facts of the case with iim and even offered a possible defense — that the vietim
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had taken the pictures himself. ~ Counsel further testified Applicant had a clear
underStanding that his conduct was wrong, and he believed Applicant knew what ke was
doing in ;ente'ring' the guilty plea. Also of significance is. the fact that the plea court-
specifically asked Applicant if he knew of any issues which would prevent him: from

- understanding the plea process; Applicant coherently answered the plea court’s questi@ﬁs
withom'promptingjnr' h‘eiplfrom Counsel; and Applicant told the plea court he understood
the questi_ons‘ asked of hii_n. Tr. pp. 5, 13, 24425,

- Finally, whilé Dr, McKée_testiﬁed,- in his opinion, Applicant was likely incompetent at the
time of the plea, Dr. McKee did not evaluate Applicant at that time, and he conceded he c()u]ﬁd not
provide a date on which Applicant’s incompetency began. Additionally, Dr. McKee McKee |
testified he based his analysis and testimony on his evaluation from 2018. McKee tastiﬁed he did
not look at any of Applicant’s prior mental health information or school records, McKee further
agreed Applicant understood the charges against him and the factual basis for the charges, and
Applicant understood that he had pleaded guilty and be:eu.sen’tenc@d to forty years’ imprisonmeént.

This Court therefore finds Applicant has failed to establish he is entitled to equitable tolling

“due to an :incompetency that prevented him from timely filing this application. “[A]
defendant’s low 1Q alone does not determine whether he is competent to stand trial, or to enter a
guilty plea.” Commonwealth v, Cano, 87 Mass. App. Ct. 238, 242, 28.N.B.3d 491, 495 (2015).
Rather, the test is-“whether the defendant has the sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding and whether he has a rational, ag well
as a factual, understanding of the proceedings against him.” State v. Bell, 293 S.C. 391, 395-96,

360 S.E.2d 706, 708 (1987) (citing Dusky v, United States, 362 U.8. 402 (1960)).
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As discussed above, Counsel's testimony combined with the record of the plea hearing

establish Applicant had 4 reasonable degree of undersfanding at the time of the plea; and clearly

understood the proceedings against him. See, e.g., Atkins v. Virginia, 536 U.S. 304, 306 (2002)
(“Those mentally retarded persons who meet the law’s requirements for criminal responsibility

should be tried and punished when they comumit crimes.”); see-also State v, Davis, 309 8.C. 326,

138,422 S.E.2d 133, 141 (1992) (affirming the circuit court judge’s determination that Davis, who |
was mentally retarded, was competent to stand trial where the circuit court judge considered the
testimony of conflicting experts before making his competency finding); overruled on other

grounds by Brightman v. State, 336 S.C. 348, 520 S.E.2d 614 (1999). Moreover, the Court’is not

bound solely by an expert witness’s determination and may properly consider other testimony.
“The very nature of the inquiry as to a defendant’s competency to stand trial demands that a court

ot be hound striotly by the views of experts.” Bell, 293 $.C. 396, 360 §.E.2d at 708 (finding trial

judge’s determination of competency; defense counsel’s testimony and its own observations of the
defendant’s behavior, in addition to expert testimony, was supported by the evidence).

The Court does not question Dr. McKee’s finding that Applicant was incompetent in
Deceniber 2018. However, it is ultimately not dispositive to the issue before this Court—whether
Applicant was prevented from timely filing his application for post-con_vic‘tion relief due to
incompetency in the proscribed period for filing as set forth in Section 17-27-45. It is Applicant’s
burden to prove he was incompetent during the time in which the statute of limitations was running
and that incompetency prevented him from timely filing an application for post-conviction relief,
This Court finds Applicant has failed to meet this burden. Significantly, even Dr. McKee
acknowledged Applicant understood the charges against him, the factual basis for the charges, that

he had pleaded guilty and been sentenced to forty years,
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This Court finds Applicant failed to prove when Applicant’s incompetency  started,
Further, even if 'Applicam first became incompetent in December 2018, the statute of limitations
in this case ‘eﬁ-:pi’red onMay- 15, 2016, and Applicant did not file this application until F_ebm_ary 2.3_,
2019, almost three years beyond the filing deadline.

CONCLUSION

Based on all the foregoing, this Court f‘:nds and concludes Applicant has not established
any mental incapacity p_gevenf:eci him from complying with the one-year statute of limitations.
Therefore, the State’s motion to dismiss this application for post-conviction relief with prejudice
is granted.

| Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of &Titte_n notice of entry of j udgment o secure the appropriate appellate review. Sge Rﬁle
203, SCACR (providing the appropriate procedure to perfect an appeal). Pursuant to Austin v,
State, 305 S.C. 453, 409 S.E.2d 395 (1991), Applicant has a right to appellate counsel’s assistance
in seeking review of the denial of post-conviction relief. Further, Rule 71.1(g}, SCRCP, provides |
that if Applicant wishes to seek appellate review, PCR counsel must serve and file a notice of
appeal on Applicant’s behalf. Applicant is directed to Rule 243, SCACR, for the appropriate
procedures for appealing a judgment in a PCR action.

IT IS THEREFORE ORDERED:

1. the Application for Post-Conviction Relief is dismissed with prejudic_e;

2. ;ngplicant shall be remanded to the custody of the Respondent.

AND IT IS SO ORDERED.

Ao
JENNIFER B. McCoY '
Presiding Yudhe
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10/13/21, 3:44 PM Price Benowitz LLP Mail - Jerry Shaeffer: Motion to Alter or Amend Judgment

W:PR'C B NOV\ m Dayne Phillips <dayne@pricebenowitz.com>

Jerry Shaeffer: Motion to Alter or Amend Judgment

Dayne Phillips <dayne@pricebenowitz.com> Fri, Sep 17, 2021 at 11:37 AM
To: "McCoy, Jennifer Law Clerk {(English Maull)" <jmccoylc@sccourts.org>

Cc: "McCoy, Jennifer B. Secretary (Kathryn B. Stone)" <jmccoysc@sceourts.org>, "McCoy, Jennifer B." <jmccoyj@sccourts.org>,
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Good morning, Ms. Tuten:
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Shaeffer's PCR action in Aiken County. | have also copied opposing counsel Lindsay McCallister.

Please let me know if you have any questions.

Have a good weekend,
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CLIENTS: Do not share this email or its attachments with anyone except this law firm because doing so may resulf in the loss of
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POTENTIAL CLIENTS: An attorney-client relationship is not established until the attorney has signed the written fee
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DISCLAIMER: Any result the lawyer or law firm may achieve on behalf of one client in a maiter does not necessarily indicate
similar results can be obtained for other clients.
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THE STATE OF $OU§FH CAROLINA } IN THE COURT OF COMMON PLEAS
! ) | | .
COUNTY OF A!KEN e ) SECOND JUDICIAL CIRCUIT
. )
Jerry Lee Shaeﬁer, ) Case No.: 2019-CP-02-0516
)
Applicart,' )
2 vy ) MOTION TO ALTER OR AMEND
A | ) PURSUANT TO RULE 59%(E), SCRCP
State of South Carohn‘ )
, ) copy Kl
Responéent ) ORIGINAL FILED  §p
G )
B O * SRR 20 A
TO: TheHonorale Jennifer B. McCoy : AIKEN COUNTY

CLERK OF COURT
The Apphcant by and through the undersrgned Counsel, moves this Court to alter

or amend the Order oﬁDusm:ssal filed on September 7, 2021, in the above-captioned case
“pursuant to Rule 59(6) of the Sau‘th Carolina Rules of Civil Procedure, Rule 59(g), SCRE;

U.8. Const. amends V Vi, XIV, 8.C. Const. art. |, §§ 3 and 14; S.C. Code § 17- 27~

20(AX1),(4), and (6) in suppor‘r of this motion, Appiucant submits the foliowing arguments

and does not abandm or waive any previous arguments or issues raised in the prior

pleadings, propps_@d_ c;rder_s, ;an,d evidentiary hearing in this PCR action:

(1} Applicant i;acafporatés by reference Ap;‘:;li'can’t‘s Proposed Order Denying
Respond_eﬁjis I\Q_otion to Dismiss and Grantihg Tolling of the Statute of Limitations
as if fully set forth verbatim into this motion. Notably, the facts and arguments.
contained m that memcrandum necessstate the granting the tolling of the statute

of iim'étatéoriié'_ard an evidentiary hearing on the merits of Applicant’s PCR action.

(2) Re'spjthquﬁt, aithough the Court allowed the parties to submit Proposed Orders,
the pfoced;}re ﬁoliowe}d by this Court denied Applicant an.opportunity to have the

'PGthollinggiissgae. adjudicated by an 'Ende:pe:ndent judicial officer in violation of the.
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3)

separatnonépf_ powers doctr:ne See S.C. Art I; §8. Specsf cally, the Court did not.

prowde the State wath any basis for denyzng Appiicants claims other than

deiegat;ng*the esponsrblizty ofdraftung a proposed order of dismissai to the parties.
The. Court %adapted the Stata s adversarsat proposed Order of Dismissal despite
that this: andepandent jUdICIaE function canrtot be deiegated to an executive agency
without prcmdhg -specsf‘ ic instructnens anci= rattonaie for omitting fi indings of fact
and/or denysng each c;iatm See generally Marlar v. State, 375:8.C. 407, 408, 653
S.E2d 266 (2007) (hofdlng, “F’ursuant 10 8.C. Code Ann. § 17-27-80. .., the PCR
judge must.@ make spe&af ic findings of fact and state expressly the conclusions of
law retatsng to @ach |ssue presented ).

The Order;-: of;\D;smzssai- falls' fo properiy: address  Applicant's claim that it is

reasonable and necessary to toli the statute:of limitations in this matter based on
Apphcant S demonstratfon that his failure to timely file the PCR action was due fo
mental mcampetency Sea Ferguson v. State, 382 S.C. 615, 619, 677 S.E.2d 600,
602 (2009) (fi ndmg the statute of limitations will be tolled where the applicant
demonstrates !he faiifure to timely file a PCR application was due to mental
mcompetency), F-"efzer v State, 378 S.C. 516 521, 662 S.E.2d 618, 620-621 (Ct.
App. 2003) L(Sugnmanzmg the doctrine of eqqztabie tolling: “The time requirements. in
lawsqlts- baw/eén -privaté Eitigants are custén%arily sub}ect to equitable folling if such

toEling is neg;es;:ary to prevent unfairess to a diligent plaintiff. However, equitable

toilmg. whzﬁh qtiows a piamttff to initiate an actzon beyond the statute of limitations
deadiine, ié t\.lpicaily avaliabia only if the clalmant was prevented in some

extraérdiha;r_@y w;ay_ from axer_c_nsmg his or hen nghts, or, in other words, if the relevant

[
i
{
.

€
i
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)

facts presa,nt suff' cienﬂy rare and exceptional csrcurnstances that would warrant

apptlcatcon of the doctrme ”) Gary V. State 347 §.C. 627, 629, 557 S.E.2d 662 663

(2001).

i
H

The Qrdjer of ;nsmtssai fatis to properly address Dr. Geoffrey McKee's evaluation,

testimony, f‘ ncmgs. and opinions regardmg his assessment of Applicant as an

expert in farensec psychoiogy Specifi calEy, the Order of Dismissal incorrectly finds

that Dr, McKee

*his -mcapaﬁsity

s, exper-t- opzmon is msufﬁclent to meet Applicant's burden of proving

prevented him from timely f" img a post—convuctfon relief application

within one Wﬁl‘ of ms guiity plea as required by sectaon 17-25-45 of the South

Caroiina C@def

a Dr. McKee is an expert in forensic psycho!ogy

y Notabiy, the Order of Dismissal admits the following:

b. Dr. McKae conducted a competency evaluation of Applicant.

c. Dr. Mc_Kee noted Applicant was in special education programs beginning in

elementary school.

d. Dr. McK

ee conducted intelligence tests of Applicant and found Applicant's

“s__ccnijes were ini’tjhe lowest 1% of the population.”

e. Dr. McK

ee also found that Applicant had a difficulty reading.

f. Dr. éﬁc?iee “evaluated Applicant for evidence of malingering and found

B

nonéf »

g Based On the Wexler fest, Appiiéant has mild-to-moderate inteliectual

disabllsty” and “Applicant’s 1Q is around 60-65, and stated below 70 is the

: red line for mental disability.”

h. Appl caht ‘showed deficits in ratlenai understandlng" “couid not understand

|
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the é;_onﬁ:ept of plea bargaining’, andlf‘h_ad concerns that if Applicant decided

to tet;s‘tify that -h'e would have greaté difficulty understanding the questions
dlrec:ted towards him,.specifically on cross-examination.”

Dr. “MQKee conducted. that in December 2018, Applicant lacked the

cap§city to assist his attorney and lacked the understanding of the

i
b

prode‘edings against him.”

Dr. “McKee further testified mteiiectuai disabifity begins in childhood and

,pers ists through aduilthood.”

Dr. Mci{ae ,!;ae_lfe_ves that Applicant “likely had this disability at the time of his
pfea;nd it likely still persists.”

Dr. “?j:f:&tl'c:}:(ee testified there is a reasonable probability that Applicant was
ih'coré't_petehf at ihe time of his plea.”

Dr. *McKee further stated he believes it would have been prudent to request

a Blair hearing prior to Applicant's plea.

“Theé: Cburt does not question Dr. McKee's finding that Applicant was

incompetent in December 2018.”

(8) The c_}'rderg,_of Dismissal fails to properly address Applicant's Proposed Order

Denying RéSandents Motion fo Dismiss, and Granting Tolling of the Statute of

Limitations aiso included the following:

a.

On eross—axammatson Dr. McKee testified that it is unlikely for Applicant’s
campeten_cy to be “restored”, but Applicant could be provided education
regarding the legal system and procedure with inpatient treatment.

Dr. Mci(ee further rioted during redirect examination that there is a
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'diffe;renﬁce between the education f’provided by an attorney and medical

professional.

‘ Nota;ﬁly, Dr. McKee reiterated and confirmed his prior finding that Appficant

does not currently have a sufficient factual and rational understanding of the
proc@edings against him and is not now capable of assisting his attorney in

his ciefénsa due to Mild to Moderate Intellectual Disability.

(6) The Order ?:f.Dismissat fails to properly address Plea Counsel's entire testimony-

(7)

regarding ﬁ}s,interactions with Applicant.. Specifically, Applicant's Proposed Order
provided the following relevant testimony from the hearing:
a. Plea‘ig_ Counsel testified that he knew Applicant had attended special

'e'duéj,,ation classes but never had Applicant evaluated to determine whether

he Was Competent to Stand Trial,

. F’.ieafgf_;Counsel' knew Applicant was “slow” but did not condtict any specific
-coilo;jc_;uy with Applicant to see if Applicant understood their conversations.

c. PIeaéCoun‘sai maintained that he had no récollection of having an issue

wméﬁunicating with Applicant.

{. thaib!_y, Plea Counsel admitted that his recollection of his conversations

with éApplicant' was vague and that he had no specific notes regarding

| A_ppiécanf7s understanding of his rights, discovery, or legal proceedings.
Therefore, this Court should reconsider its.C)rder of Dismissal (filed on September
7, 2021), v%ithciraw that order, enter an Order Denying Respondents Motion to
Dismiss anéi Granting Tolling of the Statute of Limitations, and order a hearing on

the merits cif the PCR action.
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CONCLUSION
Based on;ti'ne foregoing reasons, the undersigned Counsel respectfully requests
this Court reconsider the Order of Dismissal because equitable tolling of the statute of

limitations provided in the UPCPA is reasonable and necessary due to Applicant's mental

incompetenicy. See Ferguson v. State, 38_2 8.C. 615, 619, 677 S.E.2d 600, 602 (2009)
{finding the statutaéaf limitations wilf be tolled where the applicant demonstrates the failure
to timely file a PQZR application was due to mental incompetency. See Rule 59(e),
SCRCP; U.S, Cdnis’t. amends. V, VI, XIV; §.C. Const. art. I, §§ 3 and 14; $.C: Code:§ 17-
27-20(AX(1), (4), aé}d (8).

IT 1S SO MOVED.

Respectfully submitted,

s/ Dayne Phillips s

Dayne C, Phillips, Esg.

Price Benowitz LLP

1614 Taylor Sireet, Suite D.
Columbia, SC 29201

0. 803-272-4503

C: 803-807-0234

F: 803-380-8035
dayne@pricebenowitz.com

| ATTORNEY FOR THE APPLICANT
September 17, 2021
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CERTIFICATE OF SERVICE

| hereby certify that | have this date served the within and foregoing Motion to

Alter or Amend Pursuant to Rule §9(e), SCRCP, by depositing a true and correct copy

of the same via ﬁrfst—c!ass mail, postage prepaid, upon all parties as follows:

The Honorable Robert J. Harte
Aiken County Cierk of Court
P. 0. Box 583
Alken, SC 29802 6 v Wl

ORIGINAL FILED §P
Lindsey McCallister, Esq.

SC Attorney General's Office: SEP 2.0 2071
P.0. Box 11549 AIKEN COUNTY
Columbia, 8C 29211 CLERK QF COURT

The Honorable Jennifer B. McCoy
100 Broad Street, Suite 348
Charleston, SC 28401

CQW{/\E/V\ QA«W«/&

Gourtney Powers /
Paralegal for Dayne C. Phillips; Esq.

1614 Taylor Street, Suite D.
Columbia, SC 29201

(803) 216-5561
courtney@pricebenowitz.com
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