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Appellate Case No. 2021-000533

RICKY BROWN H211789, ..ottt nssnssnessseas APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, ..ot nnnicsesnssssss s asss s RESPONDENT.

RECORD ON APPEAL

Ricky Brown #211789

Pro Se

Broad River Correctional Inst.
4460 Broad River Rd.
Columbia, S.C. 29210



State of South Carolina

Department of Probation, Parole and Pardon Services

HENRY McMASTER

Governor

October 28, 2020

Mr. Ricky Brown #00211789

Broad River Correctional Institution
4460 Broad River Rd.

Columbia, SC 29210

RE: NOTICE OF REJECTION

Dear Mr. Brown:

JERRY B. ADGER
Director

293 Greystone Boulevard
Post Office Box 207
Columbia, South Carolina 29202
Telephone; {803) 734-9220
Fax: (803) 734-9440
www.dppps.sc.gov

Itis my responsibility to inform you, on behalf of the South Carolina Parole Board, that the Board has reached a
decision regarding your parole hearing. The Board hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characteristics of your current offense(s), prior offense(s), prior supervision
history, prison disciplinary record, and/or prior criminal record, as described in the findings of fact below; (2) the
factors published in Department Form 1212 (Criteria for Parole Consideration); (3) the factors outlined in Section
24-21-640 of the South Carolina Code of Laws, and (4) actuarial risk and needs assessment factors pursuant to
Section 24-21-10 (F) (1) of the South Carolina Code of Laws. The Parole Board had determined that your parole

must be denied,

You will be notified 30 days prior to your next scheduled parole consideration date.

FINDINGS OF FACT:

Nature And Seriousness Of Current Offense

Indication Of Violence In This Or Previous Offense
Criminal Record indicates Poor Community Adjustment

Vote Count: Unanimous To Reject

Sincerely,

u\@fjﬁw

Nettie C. Jacobs
Board Support Services

10/28/2020
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

: s )
)
Appellant, )
)
vs. ) NOTICE OF APPEAL
)
South Carolina Department of Probation, )
Parole and Pardon Services, ) DOCKET NOgo -ALJ-15- 00Y5- AP
)
)
Notice is hereby given that ‘QCLH Brxon does hereby

appeal the final decision of the South Carolfna Department of Probation, Parole and Pardon Services
dated _Ocf 2% 2020 and received on Movsnber Q 2095 |, acopy of which is attached. A
general statement of the grounds for appeal is (See S.C. Code Ann. § 1-23-380(A)(6)):

JJ‘ 1s dhe degre. of dhe 20peJlan+ Lic ,w Arcion 21755 e 7}21{2_‘_3,(
e fnad decisiva oL e SQDPFPS Uur_ apzelland .nﬂo(’nr(,é,
bpﬁy_‘r dhe_boacd oo Ot I, D09 a9 majj. dented J_aae,“aml
feceided  his n;)—HU:, c—ﬁ -&;ccj—:ov anr Aarrambee %, @Q_b 2nr||,
Lld his 0041'!7031 £ echeacing ea v, 9,909 . Hmd)pm.l-'
reeived  Jhe Qn—a/\ u)AGe_;nen-)Joq Moy, 20,9090,
‘Che 3/99@,”‘25‘14‘ r’('.&?@(‘i"‘a)”q r’(?dc’x)kf\ Qn ﬁ’ﬂlﬂl:f‘a'—‘)'lvbrqg rules for -ﬁ.k];i%

a9 200'0.=21 EJ'IA a__GASe ndmbﬂf‘

Kike, Broisn 211789 £, 6,;__?
.»\ppell'mtfsn ame Sign{d 01

BECT Y4966 Rund fins R Gen D081 ,i{/.Qﬁ/L’D

Mailing Address Dated !

Colombia, Sc. 29910

City, State, Zip Code

CERTIFICATE OF SERVICE

| hereby certify that 1, &éﬁm (your name), on the P> day of pAdvenbye~ . 2022 in Oolu.wBJ 4 (city), South
Carolina, served a copy of the foregoing Notice of Appeal on all parties to this matter by deposiling the same in the United States

Mail, postage paid, and addressed as follows: )
Name of person/Agency served: _ Sagdh_Ca sclina 'D('DJ' Prohahin rﬂublb Aardons Seruex

Address: o293 erc:.:@[’onc, Blud. PO Bec 207

City, State, Zip Code: _ Cowlombia_ 8¢ 26800 9
’KU’:LU 6fOLJn Mu F%_;P

Print your name S:un yo Tme
(See reverse side for instructions)
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STATE OF SOUTH CAROLINA.
In The Administrative Law Court
Docket Number 20-A1J-15-0045

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

RICKY BROWN, #211789 ... .. e APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, ......cooouurvemmmmmnnenerecesesessesseseesssssessssossoeooeeseoms RESPONDENT

RECORD ON APPEAL

Janell H, Gregory
Legal Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P. O. Box 207

Columbia, South Carolina 29202

(803) 734-9220

ATTORNEY FOR RESPONDENT

.



SrAale Ur SUULTH CAROLINA
In The Administrative Law Court
Docket Number 20-ALJ-15-0045

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

RICKY BROWN, #211789 w...ovvooeeeesmecsserereesesoeeeesssooesosooooeoooooeo APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, e e e et e RESPONDENT

CERTIFICATE OF COUNSEL

The undersigned certifies that this Record on Appeal complies with Rule 61of the Rules of
Procedure for the Administrative Law Court and contains all material proposed to be included in

the Record on Appeal by all of the parties and not any other material.

Oyt 7 —

Jér;zn H. Gregory ¢

eghl Counsel

South Carolina Department of

Probation, Parole and Pardon Services
P. O. Box 207

Columbia, South Carolina 29202
(803) 734-9220

February 5, 2021

10



STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 20-ALJ-15-0045

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

RICKY BROWN, #211789 ....ccovvvumecereorecseeneseeeeessses e sooseeseseoeee oo APPELLANT

3.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, .......cocsvmmmemrensmrsssssseemesssssssssseosssosssseesesees s oo RESPONDENT

CERTIFICATE OF SERVICE

I, Dawn K. Nichols, Executive Assistant to counsel for Respondent, certify that I have
served the within Record on Appeal, dated February S, 2021, on Appellant by depositing a copy

of the same in the United States mail, postage prepaid, the 5™ day of February, 2021, addressed

to:

Ricky Brown, #211789

Broad River Correctional Institution
4460 Broad River Road

Columbia, S.C. 29210

I further certify that ail parties required by Rui}ﬂ\;’o be served Pave been served.
L, ‘ y
(( /{('6"’{' /,/,L' C”‘Jg

Dawn Nichols

Executive Assistant

South Carolina Department of Probation,
Parole, and Pardon Services

P. O.Box 207

Columbia, South Carolina 29202
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State of South Carolina
Department of Probation, Parole and Pardon Services

HENRY McMASTER JERRY B. ADGER
Govermnor Director
293 Greystone Boulevard
Post Office Box 207
Columbia, South Carolina 29202

October 28, 2020 Telephone: (803) 734-6220

Fax: {(803) 734-9440
Mr. Ricky Brown #00211789 www.dppps.sc.gov
Broad River Correctional Institution
4460 Broad River Rd.
Columbia, SC 29210 '
RE: NOTICE OF REJECTION
Dear Mr. Brown: }

Itis my responsibility to inform you, on behalf of the South Carolina Parole Board, that the Board has reached a
decision regarding your parole hearing. The Board hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characteristics of your current offense(s), prior offense(s), prior supervision

history, prison disciplinary record, and/or pricr criminal record, as described in the findings of fact below; (2) the
factors published in Department Form 1212 (Criteria for Parole Consideration); (3) the factors outlined in Section
24-21-640 of the South Carolina Code of Laws, and (4) actuaria! risk and needs assessment factors pursuant to

Section 24-21-10 (F) (1) of the South Carolina Code of Laws. The Parole Board had determined that your parole
must be denied.

You will be notified 30 days prior to your next scheduled parole consideration date.

FINDINGS OF FACT:

Nature And Seriousness Of Current Cffense

[ndication Of Violence In This Or Previous Offense
Criminal Record Indicates Poor Community Adjustment
Vote Count: Unanimous To Reject

Sincerely,

N ¢,

Nettie C. Jacobs
Board Support Services

10/28/2020
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State of South Carolina
Department of Probation, Parole and Pardon Services

HENRY McMASTER

Govemor

JERRY B. ADGER

Director

293 GREYSTONE BOULEVARD
COLUMBIA, SOUTH CAROLINA 29210
Telephone: (803) 734-9220
Facsimile: (803) 734-0440
www.dppps.se.gov
MAILING ADDRESS: P.O. BOX 207
COLUMBIA, SOUTH CAROLINA 20202

November 17, 2020

Mr. Ricky Nathaniel Brown 00211789
Broad River Correctional Institution
4460 Broad River Road

Columbia, SC 29210

Dear Mr. Brown:

Our office is in receipt of your letter requesting a rehearing dated November 9,2020. The
information provided as well as your file has been reviewed as requested,

Please be advised that there is no rehearing/appeal process for the routine denial of parole;
therefore, no action will be taken on your request.

Sincerely,

A

N C ;5-5 cofin
Nettie 'C..Jacobs
Board Support Services

)

'52 “Nation's First Probatfon Agency accredited by the Commission on Accreditation for Law Enforcement Agencies (CALEA)."
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YUY Criteria for Parole Consideration

Inmate Name SCDC# ) s¢ Ba1dof Pidkatian, Fale ind Pardch
BROWN, RICKY N. 00211789 T R0 Boxar
- EX 1

Criteria for Parole Consideration

The South Caralina parole law ereates no right to be released on parole. Parole in South Carolina is strictly a matter of privilege or grace. The South
Carolina Board of Probation, Parole and Pardon Services has absalute discration to grant or deny parcle, As such, the publication of these parole
criteria In no way creates a expectancy of release; nor does It bind the Parole Board in any way to favorable parole decision or establish any
presumptions of entitlement to parole,

In deciding whether or not to grant parole, the Parale Board considers, among other things,
incarceration. The record itself is preparad through investigations conducted for the Parole Board, and it becomes a part of the Inmate’s parole file,
The files are maintained by the Department of Probation, Parale and Pardon Services and are, by the statute, privileged and confidential, The
confidentiality of the parole file Is far reaching; inmates themselves have no right to Inspect the contents of their files. If the inmate thinks his/her file is

somehow incomplete or contains some errars or othar Inaccuracy, he/she must notify the Board of the speclfic error or Inaccuracy, The Board will
investigate the Inquiry and notify the inmate of the action taken.

Inmates do, however, enjoy certaln rights in the parole process. The inmate has the right to appear at his parole hearing. If the Inmate falls to appear,
the Board may declde his/her case In absence, The Inmate has the right to be represented by an attorney; however, he/she has no right to have an

attorney appolnted if he/she cannot afford ane. At the hearing, the inmate has the right to present witnesses and evidence an his/har own behalf, but
an inmate does not have a right to confront witnessas.

In deciding whether or not an inmate should be granted parole, the Board or Panel of the Board exercises its absolute dis
by state and federal law. The discretion of the Board or panel aims at protecting the best interest of both society and the inmate being considered for
parole. Inits concern for the protection of society’s and the inmate’s best interests, the Board or Panel deliberates upon the "reasonable probability”
that an inmate will not again viclate the law, If parole Is granted, When deliberating that an Inmate will not again violate the law, the Board or Panel

welghs the factors listed below. The Board or Panel, in its absolute discration, alse considers any other factors not listed below which it considers
refevant In a particular case,

the inmate’s record before Incarceration as well as during

cretion to the limits allowed

. Therisk the inmate poses to the community;

1

2. Thenature and seriousness of the inmate’s offense, the circumstances surrounding the offense, and the inmate’s attitude toward it;

3. Theinmate's prior criminal records and his/her adjustment under any previous programs or supervision;

4. The Inmate's attitude toward his/her family, the victim, and authority In general;

5. Theinmate’s adjustment while in.canfinement, including his/her progress in counseling, therapy,
encourage the Inmate to Improve himself/herself;

6. Theinmates employment history, including his/her job training and skills and his/her stability in tha work place;

7. Theinmate’s physlcal, mental and emotional health;

8

9

and other similar programs designed to

. Theinmate's understanding of the cause of his/her past criminal conduct;

The Inmate’s efforts to salve histher problems such as seeking treatment for substance abuse, enrolling in academic and vocational education
courses, and In general using whatever resources the Department of corrections has made available to inmates.to.help with thelr problems;

10, The adequacy of the Inmate's overall parole plan, This Includes inmates living arrangements, where he/she will live and who he will live with;
the character of thase with whom the Inmate plans to associate In both his/her working hours and his/her off-work hours; the inmate’s plans
for gainful employment;

11, The willingness of the Community into which the Inmate will be released to recelve the Inmate;

12, The willingness of tha inmate’s family to allow his/her to return to the family circle;

13, The attitudes of the sentencing Judge, the sollcitor, and local law enforcement officers respecting the inmate's parale;

14, The feelings of the victim’s family, and any witnesses to the ctime about the release of the Inmate

15, The actuarial risk and needs assessment outlined in section 24-21-10 [F){(1) of the 5.C. Code of laws; which évaluates based on Criminal
Involvement, Relationships/Lifestyle, Personality/Attitudes, Family, Secial Exclusion and Mental Health,

16.  Other factars considered relevant in a partlcular case by the Board.

Resarvation of Discretionary Power of the Parole Board

These criteria in no way IImit the absolute discretion of the Parole Board or Panel to make parole decisions on a case-by case basis and to grant or deny
parole as it determines to be in the best interest of society and the intimate under review,

In some cases, the Board may decide that the Inmate should be granted parole if the Inmate completes one or more stated conditions. When this is
the case, the Board may grant.a parole that bacomes effective when the inmate completes one or more stated conditians. Sheuld the inmate fall to
complete any one of these conditions or disabey any rule or reguiation of the South Carolina Department of Corrections before satisfying the stated
conditions to make his parole effective, the Board may rescind the inmate’s parole and treat the case as though parole had been rejected. In other
cases; the Board may feel it needs more time to form Tts decislon. In such cases, the Board may simply take the parole consideration under advisement
and reschedule It at a later date, Simitarly, the Board may postpona a parole hearing In order to dispase of detainers or pending charges. If the Board
rejects an inmate for parole, the inmate will be given written notice of rejection stating the reasons for rejection, Decisions of the Baard have no
precedential effect whatever and in rio way limit the Board's absoluta discretion at later parole hearings.

After rejection for parole, the procedure of scheduling of rehearlng is as follows:
1. Anindividual serving time for a violent affense defined In §16-1-60 of the South Carolina Code of Laws 1976 will be reheard for parole two
years following the date of parole rejections, Applicable’legal exceptions may allow for a one year hearing.

2. Anindividual serving time for a nonviclent offense defined in§16-1-70 of the South Carolina Code of Laws 1976 will be reheard for parole ane
year following the date of parcle rejections,

[ certify that the above material has been explained to me, and | have received a copy.

lnmate's ***No signature required due to . Witness Date: 7/13/2020
Signature: COVID-19 Pandemic*** | Pate: 1/1/0001 Signature: ~ e ate: 7/13/
Foarm 1212 (Stock) Revised 05-16-2017 Distribution: Parole Services and Inmate
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STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT
Docket Number 20-ALJ-15-0045

* APPEAL OF FINAL DECISION

DEPARTMENT OF PROBATION, PAROLE, AND PARDON SERVICES

RICKY BROWN #211789, ...ovccomusrrsisssrssisssssses ST — APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND ‘
PARDON SERVICES, .........cconmvivnee heeeree et e ee T RESPONDENT

. Brief of Appellant

_ " Ricky Brown #211789
Broad River éonectional Inst.
4460 Broad River Rd.
Columbia, S.C. 29210
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ISSUES PRESENTED

1. THE SCDPPPS VIOLATED THE FOURTEENTH AMENDMENT OF S.C.
CONSTITUTION BY ARBITRARILY RENDERING ITS FINAL DECISION
WITHOUT RULING ON EACH PROPOSED. FINDING OF FACT
SUBMITTED BY- APPELLANT, IN VIOLATION OF THE MANDATORY
REQUIREMENTS OF S.C. CODE ANN. § 1-23-350.

RO



STATEMENT OF THE CASE

This matter is before this court pursuant to a Notice of Appeal filed by Ricky Brown,
SCDC #211789 (“Appellant”) on November 20, 2020 in response to the October 28, 2020 final
ﬁecision of the South Carolina Departfnent of Probation, Parole, and Pardon Services
(“Respondent™) denying Appellant the'i)rivilegc of parole. Apﬁellant was convicted on May 4,
1994 in the Darlington County Court of General Sessions and is presently incarcerated at the
Broad River Correctional Institution serving a term of Life for-the offense of First Degree
Burglary (93-GS-16-2320), and a term of twelve (12) years for the offense of First Degree
Criminal Sexual Conduct (93-GS-16-2019), pursuant t‘o, orders of corﬁmitment from the
Darlington County Clerk of Court. At the time of these offenses on November 21, 1993, S.C.
Code Ann. §§ 16-3-652 (Supp. 1993) and ‘16-'1 I-311 (Supp. 1993) afforded Appellant an

opportunity to seek the privilege of parole after the completion of ten (10) years.

Appellant first became eligible for parole on January 9,2002, and was denied on January
23, 2002. Appellant- sought parole and was subsequently denied on or about every two (2) years

thereafter, and was denied each time for the following reasons:

Nature and Seriousness of Current Offense
Indication of Violence In This or Previous Offense
Criminal Record Indicates Poor Community Adjustment

Failure to Successfully Compléte a Community Supervision Program

2



STANDARD OF REVIEW

The court’s jurisdiction to hear this ma-tter is derived entirely from the decision of the
South Carolina Supreme Court in Al-Shabazz V. State, 338 S.C. 354, 527 S.E.2d 742 (2000).
The C;)urt’s appéllate jurisdiction in ‘inméte appeals is limited to state created liberty interests
typically involving: (1) cases in whic;h in inmate contends that prison officials have erroneously '
calculated his sentence; sentence-related credits, or custddy status: and (2) cases in which an
inmate has received punishment in a fajor disciplinary hearing as a result of a serious rule
violation. However, the South Ca,rolir;a Supreme Court recognizes an Administrative Law
Court’s jurisdictional exception where the procedures employed by the parole boaﬁi in denying
an inmate parole deprived ix{mate of a.state created liberty interest and triggered due process

requirements. See Cooper v. South Carolina Dept. of Probation, Parole, and Pardon Services,

377 S.C. 489,.498-9!;, 661 S.E.2d 106, 111 (2008) (‘;éecausé the li-mi;ed appeal of parole
décisions is govern by the [Administrative Procedures' Act (APA)], the parole board [(the
Board)] and the [A;dministrativé Law Court (Ai,C)] must comply with its provisions.”); also S.C.
Code Ann. § 1-23-350 (2005) (providing that under the APA, [i]f, in accordance with agency
rules, a party submitted proposed findings of fact, the decision shall include a ruling upon each
proposed finding.”). This case involves an inmate claiming a due process violation in the
procedures employed by the respondent in rendering its final decision. Therefore, the Court has

jurisdiction over-this appeal.

I’
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ARGUMENTS

I. THE SCDPPPS VIOLATED THE FOURTEENTH AMENDMENT OF S.C.
CONSTITUTION BY ARBITRARILY RENDERING ITS. FINAL
DECISION WITHOUT RULING ON EACH PROPOSED FINDING OF
FACT SUBMITTED BY. APPELLANT, IN VIOLATION OF THE
MANDATORY REQUIREMENTS OF S.C. CODE ANN. § 1-23-350.

The Administrative L;1w fCourt (“ALC”) may not substitute his judgement for that of an
agency “as to the weight if the evidence on questions of fact.” S.C. Code Ann §1-23-380 (A) (6)
(Supp. 2003). Furthermore, an Administrative Law Judge may not reverse or modify an agency’s
decision unless substantial rights of the Appellant have been prejudiced because the decision is
clearly erroneous in view of the substantial evidence (;n the whole record, arbitrary or affected by
an error of law. See Section i-23-386 (A)‘_ (6); See also Mafietta Garagé, Inc. v. South Carolina
Dept. of Public Safety, 337 S.C. 133, 522 S.E:2d 605 S.E.2nd 490 (Ct. App. 1998). “Substantial
evidence is not a mere scintilla of evidence nor the evidence viewed blindly from one side of the
case, but is evidence which, considering the record as a whole, would allow reasonable minds to
reach the conclusion tha£ the administrative agency rleached\or must have reached in order to justify
its action.” Lark v. BI-LO, 276 §.C. 130, 135, 2;16 S:E.2d 304, 306 (1981). Accordingly, the
possibility of drawing two inconsistent conclusions from the evidence does fot prevent an

administrative agency’s finding from being supported by substantial evidence. Grant v. South

Carolina Coastal Council, 319 S.C. 348, 461 S.E.2d 388 (1995).

In an appeal to this Court from a final agency decision, the Administrative Procedures Act
(APA) provides the appropriate standard of review. Barton v. South Carolina Dept. of Probation,

Parole, and Pardon Services, 404 S.C. 395, 400, 745 S.E.2d 110, 113 (2013}); see also Sanders v.

South Carolina Dept. of Corrections, 379 S.C. 411, 417, 665 S.E.2d 231, 234 (Ct.App. 2008}

1



(citing S.C. Code Ann. § 1-23-380 (2005). This Court will only reverse the decision if that final

agency decision is: -

a) in violation of cotistitutional or statutory provisions;

b) in excess.of the statutory authority of the agency;

¢) made upon unlawful procedure;

d) affected by other error of law;

e) clearly erroneous in view of the reliable, probative, and substantial evide;lce on- the
whole record; or -

f) arbitrary or capricious or characterized by an abuse of discretion or clearly
unwarranted éxercise of discretion.

Barton, 404 S.C. at 401, 745 S.E.2d at 113 (quoting S.C. Code Ann. § 1-23-380 (2005).

a) In Violation Of Constitutional Or Statutory Provisions

The ALC can reverse an agency’s decision if, for example, the agency’s decision was
contrary to a constitutional or statutory provision or otherwise affected by an error of law. See S.C.
Code Ann. § 1-23-380(5)(&) (Supp. 2016); see also Fulibright V. Spinnaker Resorts, Inc., 420 S.C. .
265, 278, 802 S.E.2d 794, 801 (2017). Here, Appellant alleges the Respond;ant’s final decision
violated the mandatory provisions of S.C..Code Ann. § 1-23-350 because the decision failed to
“include a ruling upon each proposed finding (;f fact” proffered by Appellant, in accordance with
agency rules promulgated in §.C. Code Ann. § 24-21-64O and its own Form 1212, “Criteria for
Parole Consideration,” and is therefore  defective by established standards 'of the Administrative

Procedures Act.

R



According 'to the Respondent’s own agency rules in Form 1212, “Criteria for Parole
Consideration,”a pérole-cligible inmate “has the right to present witnesses and evidence on his/her
behalf...” (emphasis added). Appellant contends this express right contained in the Respondent’s
“written, specific criteria,” maﬁdated_ explicitly by S.C. Code Ann. § 1’24;21-640, grants Appellant
the right to submit prqpqsed findings of fac_:t in the form of witnesses and evidence and, as such,
Respondent is requireci by S.C. Code Ann. § 1-23-350. to “include a ruling upon each finding of
fact” in its final decision. During the Appellant’s Octyober 28, 2020 parole hearing, the Parole
Board acknowledged_‘receipt of Appeliant’s parole package containing Appellant’s proposed

findings of facts to be considered. In Cooper v South Carolina Dept. of Probation, Parole and

Pardon Services, 377 S.C. 489, 499, 661 S.E.2d 106, 112 (2008), the Supreme Court in} held that

parole-eligible inmates “have a right to require the Board to adhere to statutory requirements in .
rendering a decision,” However, the Respondent failed to adhere to the statutory require_r_nents of
S.C. Code Ann. §1-23-350 by faifing rt0- “include a ruling upon each proposed finding of fact”

proffered by Appeliant.

b) In Excess Of The Statutory Authority Qf The Agency
The ALC may reverse or modify the agency’s decision if it is “in excess of the statutory

authority of the agency.” See 8.C. Code Ann. §-1-23-380(5)(b) (Supp. 2016); see also Forman v.

South Carolina Department of Labor, 419 S.C. 64, 69, 796 S.E.2d 138, 141 (Ct.App. 2016). In
Cdoper, the Supreme Court noted that, “If a Parole Board deviates from or renders its decision
without consideration of the appropriate criteria, we believe it essentially abrogates an inmate’s

right to parole eligib-ility and, thus, infringes on a state-created liberty interest.” Id. 377 S.C. at

499, 661 S.E2d at 111.

a5



Accordingly, Appellant contend.s the Respondent’s final decision was made in excess of
the statutory authorities in S.C. Code Ann. §§ 1-23-350 and 24-21-640 because the Respondent
specifically failed to consider and apply the mandate to “include a ruling upon each proposed
finding of fact” proffered by Appellant. The Respondent’s October 28, 2020 final decision gave
no specific “careful consideration” of the evidence (Appellant’s proposed findings of facts
submitted in the parole package before the Parole Board) to be ruled upon by the Respondent.
When the Respondent fails to render its decisions within the stz-itutory limitations of their authority
mandated in S.C. Code Ann. §§ 1-23-350 and 24-21-640, it does so in excess of their authority.

cf. Barton v. South Carolina Dept. of Probation, Parole and Pardon Services, 404 S.C. 395, 401,

745 S.E.2d 110, 113 (2013); see also Lambries v. Saluda County Council, 409 S.C. 1, 17, 760

S.E.2d 785, 793 (2014) (“[T]he simple use of the word ‘shall’...generally signals 2 command.”);
S.C. Code Ann. § 1-23-350 (“If, in accordance with agency rules, a party submitted proposed .

findings of fact, the decision shall include a ruling upon each proposed finding.”) (emphasis

added).

¢) Made Upon Unlawful Procedure
The ALC may reverse or modify the agency’s decision if it is “made upon unlawful

procedure.” See S.C. Code Ann. -§ 1-23-380(5)(c) (Supp. 2016); see also Amisub of South

Carolina, Inc. v. South Carolina Department of Health and Environmental Control, 424 S.C. 80,

86, 817 S.E.2d 633, 636 (Ct.App. 2018).

In Smith v. NCCI, Inc., 369 S.C. 236, 631 S.E.2d 268 (Ct.App. 2006), the court addressed
the application of S.C. Code Ann. § 1-23-350 in an appeal where a party submitted proposed
findings of fact, and alleged the governing agency failed to include a ruling on those findings in

its final decision. The appellate panel in Smith adopted the commissioner’s order in its entirety,

g
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and made sufficient findings of fact regarding the proximate cause of Smith’s mental injury in its
agency decision. Thus, the court determined the final decision complied with S.C. Code Ann. § i-
23-350. In the instant case, however, the Respondent’s final decision makes no mention of, nor
renders any specific rulings upon, any of the proposed findings of fact submitted_by Appellant
during the October 28, 2020 parole hearing. Accordingly, Appellant contends the Respondent’s

final decision was made upon unlawful procedure.

d) Affected By Other Error Of Law

The ALC may reverse or modify the agency’s decision if it is “affected by other error of
law.” See S.C. Code Ann. § 1-23-380(5)(b) (Supp. 2016); see also Gadson v. Mikasa Corp., 368
S.C. 214,221, 628 S.E.2d 262, 266 (Ct.App. 2006) (“Pursuant to the APA, this [c]ourt’s review is
limited to deciding whether the appellate panel’s decision is unsupported by substantial evidence.
or is controlled by some error of law.”).

Appellant contends Rule 58 of the South Carolina Administrative Law Court mandates that
“the record of the contested case shall consist of (a) all documents filed, (b) all evidence received
or considered..., (c) a statement of matters judicially noticed, (d) all proffers of proof of excluded
evidence, (e) the final order or decision..., aqd (f) any transcript taken of the testimony during the
proceeding.” S.C. R. Admin. Law. Ct. 58. Respondent filed its Record on Appeal on February 5,
2021, which was comprised solely of a Certificate of Service, a copy of the October 28, 2020
Notice of Rejection, a copy of Appellant’s Petition for Rehearing, dated November 9, 2020, a éopy
of Respondent’s November 17, 2020 letter stating “there is no rehearing/appeal process for the
routine denial of parole”, a copy of Respondent’s Criteria for Parole Consideration Form 1212,
and a Certificate of Counsel. Appellant asserts the Record on Appeal contains no “substantial

evidence” to support Respondent’s final decision. Specifically, the Respondent’s Record on

&7



Appeal fails to comply with basic requirements of Administrative Law Court Rule 6, in that it
doesn’t include any factual evidence at all; it simply includes copies of relevant procedural
criterion the agency is mandated to follow while making its final decisions. Rule 6(B)1)
specifically allows a party to file redacted evidentiary documents in support of its final decision.
Despite the proposed findings of fact submitted by Appellant prior to, and verbglly declared
during, the parole heéring, the Respondent’s Record on Appeal contains absolutely no evidence of
its existence—or of any other evidence to support its final decision. Therefore, Respondent’s final

decision was affected by their violation of Administrative Law Court rules.

¢) Clearly Erroneous In View Of The Reliable, Probative, And Substantial
Evidence On The Whole Record

The ALC may reverse or modify the agency’s decision if it is “clearly erroneous in view -
of the reliable, probative, and substantial evidence on the whole record.” See S.C. Code Ann. § 1-

23-380(5)(e) (Supp. 2016); see also Crane v. Raber’s Discount Tire Rack, 429 S.C. 636, 642, 842

S.E.2d 349, 352 (2020) (“The Court Ihay reverse or modify the decision if substantial rights of the -
appellant have been prejudiced because the...findings...are...(e) clearly erroneous in view of the

reliable, probative, and substantial evidence on the whole record.”).

Again, Appellant contends the Respondent’s own Record on Appeal is absolutely silent
regarding any “reliable, probative, and substantial evidence.” In addition, Respondent has failed
to maintain adequate records of Appellant’s prior considerations for parole pursuant to their own
mandatory requirements in S.C. Code Ann. § 24-21-40. This failure has been openly
acknowledged by the Respondent in other cases in addition to Appelliant’s, and has been
recognized and reported by our South Carolina Supreme Court in its recent decision in Rose v.

S.C. Department of Probation, Parole, and Pardon Services, 429 S.C. 324, 141, 838 S.E.2d 505,
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508 (2020) (SCDPPPS admitted they had “destroyed all of its other records prior to the Barton
investigation.”). In addition, a May 22, 2001 Attorney General Opinion affirmed the Parole
Board’s mandate to “keep a complete record of all its proceedings.” See S.C.A.G, 2001 WL

790250 at 2; also S.C. Code Ann. § 24-21-40.

f) Arbitrary Or Capricious Or Characterized By An Abuse Of Discretion Or
Clearly Unwarranted Exercise Of Discretion
The ALC may reverse or modify the agency’s decision if it is arbitrary. See S.C. Code Ann.
§ 1-23-380(5)(f) (Supp. 2016). A decision is “arbitrary” if it is “without a rational basis.”

Daufuskie Island Utility Company, Inc. v. South Carolina Office of Regulatory Staff, 427 S.C.

458, 464, 832 S.E.2d 572, 575 (2019).

In the Appellant’s October, 2018 parole hearing, there were 6 board members present. In
the parole board’s final decision, the Appellant received 3 votes to reject, and 3 votes to grant
parole. In the Appellant’s October, 2020 parole hearing, there were still 6 board members present,
with one replacement. In the Parole Board’s October 28, 2020 final decision, the Appellant
received a “unanimous vote to reject.” Appeliant contends this action shows an arbitrary nature to
Parole Board decisions, that in the two year span between October, 2018 and October, 2020 the
Appellant’s record did not sustain any violations or infractions that would negatively affect his
prison record. In fact, the Appellant’s record has continued to improve in the way of additional
self-improvement courses of instruction, sustained consistency in employment, work performance
and disciplinary abandonment. Appellant also contends that if the Board member replacement was
a member whom had previously given him a vote to grant, he should have still received 2 votes to

grant parole if there were no additional votes to grant parole. Had the Respondent maintained
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adequate records, they would have been able to review any previous decision and why any specific

votes to grant or deny were made.

CONCLUSION
When an administrative agency acts without first making the proper factual findings
required by law, the proper procedure for the ALC is to remand the case and allow the agency the

opportunity to make those findings. Fox v. Newberry County Memorial Hospital, 319 S.C. 278,

282, 461 S.E.2d 392, 395 (1995). In this appeal, Respondent’s own final decision demonstrates its
failure to comply with the mandate in S.C. Code Ann. § 1-23-350 to “include a ruling upon each
proposed finding of fact” proffered by Appellant. Moreover, the Respondent’s Record on Appeal
lacks any; evidence to support its findings. Therefore, Appellant prays this court will find the
Respondent’s final decision violates S.C. Code Ann. § 1:23-350, and remand this case for further

proceedings consistent with its order.

Submitted by,

(/‘Zc./m 7' Sgc—_::?
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STATEMENT OF THE ISSUES ON APPEAL

Did the Board properly considered all of the mandatory criteria as set forth in Cooper
thereby making Appellant’s denial of parole routine?

87



STATEMENT OF THE CASE

On November 20, 1993, Victim, an elderly woman living on her own in Darlington County,
was away from her residence when Appellant broke one of her windows and entered her home.
Appellant stayed in Victim’s residence waiting for her to return. When Victim came home,
Appellant grabbed her from behind and beat her in the face and head with an instrument. During
the assault, Appellant told Victim if she did not comply he would kill her. Appellant then raped
and robbed Victim taking money, jewelry, and blank checks from her residence. After the incident,
Victim contacted police and identified Appellant as her assailant stating she knew it was him by
his voice. Victim reported Appellant had done some work for her in the past, and had been at her
house earlier that day looking for work. During the investigation, DNA tests were performed on
several items including Victim’s pantyhose and underwear, and all DNA results matched
Appellant’s DNA. On November 21, 1993, Appellant was arrested and one of Victim’s blank
checks was found on his person along with a letter to Victim, which contained her name and phone
number. Jewelry belonging to Victim was also recovered at Appellant’s residence.

On May 4, 1994, Appellant pled guilty as indicted before the Honorable Paul M. Burch.
Appellant was sentenced to two consecutive life sentences for his offenses. Appellant became
eligible for parole in December 2001. Since that time, Appellant has had ten parole hearings with
the most recent review taking place on October 28, 2020. Following Appellant’s appearance, the
Board unanimously rejected his request for parole citing the nature and seriousness of the offense,
indication of violence in this or previous offense, and criminal record indicates poor community
adjustment as the reasons for their rejection.

Upon being informed of his denial of parole, Appellant filed a notice of appeal before the

Administrative Law Court (ALC). In his appeal, Appellant alleges the Board violated his
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Fourteenth Amendment rights by failing to provide a ruling on each fact submitted by Appellant
during his hearing. Appellant also argues the Board violated S.C. Code Ann. §1-23-380(5) and

asks this Court to reverse the decision of the Board. This brief follows.

ARGUMENT

The Board properly considered the criteria set forth in Cooper in reaching their decision,
thereby making this a routine denial of parole.’

Appellant argues the Board violated the Fourteenth Amendment of the South Carolina
Constitution by failing to rule on each proposed finding of fact Appellant submitted during his
parole hearing. Appellant further argues, the Board’s failure to provide a ruling on each of the
facts he presented violates S.C. Code Ann. §1-23-380. Respondent would submit the procedures
followed by the Board in evaluating Appellant’s request for parole, and the criteria considered by
the Board, were proper and conformed with the South Carolina Supreme Court’s holding in Cooper
v. S.C. Dept. of Probation, Parole and Pardon Services, 377 S.C. 489, 661 S.E.2d 106 (2008).
Further, the Board’s order rejecting Appellant’s request for parole complied with Cooper and met
the statutory requirements, so Appellant’s argument that his rights were prejudiced by the Board’s
failure to provide a ruling on each of the facts he raised during his parole hearing is meritless. As
such, the Board’s decision to deny Appellant parole should be affirmed.

Appellant’s argument that this Court should reverse the decision of the Board stems from
his claim that the Board’s decision and order denying him parole violates §1-23-380(5) of the
South Carolina Code of Laws. S.C. Code Ann. §1-23-380(5) states:

The court may not substitute its judgment for the judgement of the
agency as to the weight of the evidence on questions of fact. The
court may affirm the decision of the agency or remand the case for

further proceedings. The court may reverse or modify the decision
if substantial rights of the appellant have been prejudiced because

! This argument will address all of the allegations Appellant set forth in his brief.
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the administrative findings, inferences, conclusions, or decisions
are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) affected by other error of law;
(e) clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or
(f) arbitrary or capricious or characterized by abuse of discretion
or clearly unwarranted exercise of discretion.

S.C. Code Ann. §1-23-380(5) (2008).

Appellant specifically uses each of the violations enumerated in the subsections above to
support his argument that he was prejudiced by the Board’s decision. However, the Board’s
evaluation of Appellant’s request for parole properly complied with statutory requirements and the
criteria set forth by the South Carolina Supreme Court in Cooper.

In Cooper, the Board denied Cooper’s parole based on the following three reasons: “1) the
nature and seriousness of the current offense; 2) an indication of violence in this or previous
offense; and 3) the use of a deadly weapon in this or a previous offense.” Cooper, 377 S.C. at 499,
661 S.E.2d at 111. The Court found the Board, “failed to consider the requisite statutory criteria
in rendering its decision” and “only considered the nature of Cooper’s crime when it rejected his
request based on three limited reasons.” Id. at 500, 661 S.E.2d at 112. However, the Court went
on {fo state:

We emphasize that in future parole review hearings the Parole Board
may avoid the result in the instant case if it clearly states in its order
denying parole that it considered the factors outlined in section 24-
21-640 and the fifteen factors published in its parole form. If the
Board complies with this procedure the decision will constitute a
routine denial of parole and the ALC would have limited authority

to review the decision to determine whether the Board followed
proper procedure.
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Here, on October 28, 2020, the Board issued a rejection letter enumerating the following
factors it carefully considered in arriving at their unanimous decision to deny Appellant parole: 1)
the characteristics of your current offense(s), prior offenses(s), prior supervision history, prison
disciplinary record, and/or criminal record, as described in the findings of facts below; 2) the
factors published in Department Form 1212 (Criteria for Parole Consideration); 3) the factors
outlined in Section 24-21-640 of the South Carolina Code of Laws; and 4) actuarial risk and needs
assessment factors pursuant to Section 24-21-10(F)(1) of the South Carolina Code of Laws.

Appellant claims the Board violated §1-23-380(5)(a), (b), and (¢) by failing to provide a
ruling-on each proposed finding of fact Appellant presented during his hearing in violation of S.C.
Code Ann. §1-23-350. These claims are meritless because §1-23-350 applies to final decisions or
orders from contested cases and Appellant’ w. The Board is

under no obligation to draft their order rejecting Appellant’s parole in compliance §1-23-350.
Rather, as the Court stated in Cooper, the Board’s order denying parole must clearly state the Board
considered all of the statutory criteria set forth in §24-21-640 and the fifteen factors on the parole
form. Cooper, 377 S.C. at 499, 661 S.E.2d at 111 Here, the Board’s order rejecting Appellant’s
parole conforms with the Court’s holding in Cooper and does not violate any constitutional or
statutory provisions, does not exceed its authority, and it was not made upon unlawful procedure.
Appellant also argues the Board violated §1-23-380(5)(d) and (e) for failinig to provide this
Court a proper record on appeal as required by Rule 58, SCRALC. Rule 58 states:
Where applicable, the record of the contested case shall consist of:
A. All documents filed;
B. All evidence received or considered, including copies of all
relevant sentencing sheets in sentence calculation matter, and
copies of specific policies relied upon by the agency;

C. A statement of matters judicially noticed;
D. All proffers of proof of excluded evidence;
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E. The final order or decision which is subject to administrative
review;
F. Any transcript taken of the testimony during the proceeding.
Rule 58, SCALC (2014).

Here, the record on appeal properly includes the Board’s notice of rejection, Appellant’s
petition for rehearing, the Board’s letter informing Appellant no action would be taken on his
petition, and Form 1212. Although Appéllant feels “factual evidence” is missing from the record
before this court, importantly, Rule 58 starts by stating the list of items detailed in the rule are only

¥

required “where applicable,” and the current record on appeal contains all of the material
documents this Court needs to condiict a review of the decision of the Board. Respectfully, this
Court has liniited power of review, and the documents provided in the cunént record on appeal
are the material documents this Court needs to ensure the proper procedure was followed and the
mandatory criteria was considered By the Board prior to making their final decision to deny
Appellant parole. Once it has been shown that the Board has considered all of the mandatory
criteria, and have given reasons as to why parole was denied, this Court does not need to consider
any other documentation or evidence. Appellant’s ¢laim that the record before this Court fails to
include evidence supporting the Board’s decision an& is therefore a violation of §1-23-380(d) is
meritless as the record includes the material documents required for a proper review of the Board’s
decision.

Appellant further claims the Board violated §1-23-380(5)(e) for failing to maintain
adequate records of Appellant’s past parole considerations, which Appeilant contends is also in
viola;ion of §24-21-40. Section 24-21-40 sin;ply states, “The Board shall keep a complete record
of all its proceedings and hold it subject to the order of the Governor or the General Assemibly.”

S.C. Code Ann. §24-21-40 (1976). Appellant wholly fails to provide this Court with any evidence



[ ]

to substantiate his conclusion that the Board has failed to keep accurate records from his nine prior
parole hearings. Further, the prior parole hearing files are immaterial to Appellant’s current denial
of parole.

Finally, Appellant argues the Board’s decision violated §1-23-380(5)(f) because the
Board’s decision was arbitrary because it was without a rational basis. Appellant claims the
Boar‘d_’s decision was arbitrary because when his parole was denied in October 2018 the Board’s
vote was split down the middle — three votes for parole, and three votes denying parole — and, his
current denial of parole was based on a unanimous vote from the Board to deny parole. Appellant
points out th;are has only been one Board member replaced during the two year span and his record
has not changed. Appellant contends the Board’s inconsistent vote is proof, not only of an arbitrary
decision, but that the Board fails to maintain proper records. However, the Board’s process as set
forthin S.C. Code Ann. §24-21-640 does not rn-aquire or allow for the Board to compare an inmate’s
prior parole hearing(s) to their current parole hearing. The goal of a parole hear}ng is not to assess
‘what was done during prior parole hearings; rather, the Board evaluates the inmate’s request for
parole based on the statutorily mandated criteria using the process in compliance with the Court’s
holding hin Cooper. Here, it is evident from Appellant’s letter of rejection that the Board properly
considered all of the mandatory criteria set forth in Caoper prior to denying Appellant’s request
for parole.

As the Board properly considered all of the mandatory criteria in reaching their decision,
respectfully, this Court may not overturn that decision for any reason. Although Appellant feels .
the Board’s decision was improper, parole is a privilege, not a right and the anrd has the sole
authority to grant or deny paxiole. Cooper, 377 S.C. at 496 -499, 661 S.E.2d at 110-111. As the

Court in Cooper emphasized, this Court-can only review Appellant’s case to determine if the Board
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followed proper procedure. Id. Since Appellant has failed establish the Board did not follow the
proper procedure in denying his parole, this Court should affirm the Board’s decision to deny
Appellant parole.

CONCLUSION

Appellant has failed to show a valid reason this Court should grant him a new parole
hearing. Appellant’s claim that the Board’s decision violates §1-23-350 and §1-23-380(5) is
meritless. ItJis clear from the Board’s notice of rejection that the Board’s decision properly
complied with the South Carolina Supreme Court’s holding in Cooper, thereby creating a routine

denial of parole. Therefore, based on the foregoing reasons, this Court should affirm the final

decision of the Board.

Respectfully submitted,

C}wwﬂ i ///x
andll H. Gregor}/v
egiil Counsel

outh Carolina Department of Probation,
Parole and Pardon Services
P.O. Box 207
Columbia, South Carolina 29202
(803) 734-9220

Columbia, South Carolina
March 25, 2021
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ISSUES PRESENTED

I. THE SCDPPPS VIOLATED THE FOURTEENTH AMENDMENT OF
THE S.C. CONSTITUTION BY ARBITRARILY RENDERING ITS
FINAL DECISION WITHOUT RULING ON EACH PROPOSED
FINDING OF FACT SUBMITTED BY APPELLANT, IN VIOLATION
OF THE MANDATORY REQUIREMENTS OF S.C. CODE ANN. 1-23-
350.

This appeal arose by the assignment of Administrative Law Court Judge Shirley
Robinson on December 17, 2020. Appellant, having received and reviewed Respondent’s Brief
of Respondent (hereinafter “BOR™) on March 31, 2021, now submits a timely Reply Brief
pursuant to Administrative Law Court, Rule 60 (“A reply brief may be filed within one hundred
twenty (120) days after the date of assignment”). Incorporated by reference helrein are the facts

presented in the Statement of the Case, as articulated in the Brief of Appellant.

a. Respondent’s Statement of the Case is in Error

Respondent, in its statement of the case, claims Appellant was sentenced to two life
sentences (BOR, p. 1). This claim is factually incorrect. Appellant was sentenced to one life
sentence for Burglary, and 12 years for Criminal Sexual Conduct. Appellant’s sentence was later
adjusted to a 10 year to Life term of imprisonment, which granted Appellant parole review after
service of 10 years. On its face, this may appear to be a mere clerical error. ﬁowever, Appellant
argues this error is evidence of the Respondent’s failure to maintain reliable records, pursuant to .
their own mandatory requirement in S.C. Code Ann. §24-21-40. It is no great leap to speculate
this was part of the Attorney General’s reasoning in his opinion affirming the Parole Board’s
mandate to “keep a complete record of all its proceedings.” See S.C.A.G, 2001 WL 790250 at 2;
also S.C. Code Ann. § 24-21-40. Appellant contends the Parole Board has absolutely no

capability of conducting a fair and complete review of Appellant if its records are in error.
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Although Respondent claims no evidence was provided by Appellant to substantiate the
conclusion that the Board failed to keep accurate records of prior parole hearings, its own brief

contradicts this very fact.

 b. Respondent Not Required to Comply With §1-23-350

Respondent claimed it met the statutory requirements articulated in Cooper v. South

Carolina Dept. of Pro.bation, Parole and Pardon Services, 377 S.C. 489, 661 S._E.Zd 106 (2008),
and did not have to provide a ruling on each of the facts Appellant raised during the parole
hearing (BOR, p. 2). However, South Carolina Code §1-23-350 (2005) provides, in relevant part,
that “[i]f... a party submitted proposed findings of fact, [an agency] decision shall include a
ruling upon each proposed finding.” The proposed findings of fact submitted by the Appellant
were presented prior to the parole hearing, and. took the form of a parole package that included
specific evidence of Appellant’s compliance with the c-riteria identified in § 24-21-640, as well
as the Respondent’s Form 1212. The legislature’s use of the term “shall” in §1-23-350 (2005)
mandates that the Respondent is required to comply with the statute by including a ruling upon

each proposed finding-of fact in its final decision. Frame v. Resort Servs. Inc., 357 S.C. 520, 531,

593 S.E.2d 491, 497 (Ct.App.2004). The findings of the Respondent are presumed correct and

will be set aside only if unsupported by substantial evidence. Kearse v. State Health & Human

Servs. Fin Comm’n, 318 S.C. 198,200,456 S.E.2d 892, 893 (1995). Without a ruling by
Réspondent upon each proposed finding of fact, and without the ALC’s finding that Respondent
must comply with §1-23-350 (2005) as urged by Appellant, the final decision itself would

constitute a rubber stamp of an agency decision that is void of substantial evidence.
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c. Respondent Under No Obligation to Comply With APA

Respondent argued the South Carolina Supreme Court in Cooper, supra, held that
Respondent *is under no obligation to draft their order rejecting Appellant’s parole in
compliance [with] §1-23-350” (BOR, p. 4). However, Appellant would remind this Court that
Cooper actually held that, “Because the limited ap;;eal of parole decisions is governed by the
APA, the Parole Board and the ALC must comply with its provisions.” Cooper, 377 S.C. at 500.
This‘includcs the “proposed findings of facts” provision argued by Appellant. Therefore, the

- Respondent’s application of Cooper is without merit.

d. Appellant’s Appeal Not a Contested Case

Respondent argues “Appellant’s parole hearing is not a contested case” (BOR, p. 4), and
thét “the current record on appeal contains all the material documents this Court needs to
conduct a review of the decision of the Boa;rd” (BOR, p. 5). Respondent’s defense is without
merit. Appellant concedes the fact that the parole hearing itself is not a contested case, but the
appeal of the Respondent’s final decision becomes a contested case. Appellant is contesting the
final decision of the board, not the hearing itself. Appellant would point out that a “contested
case” means “a proceeding...in which the legal rights, duties, or privileges of a party are required
’ by law to be determined by an agency after an opportunity for hearing” (emphasis added). See

S.C. Code Ann. § 1-23-310(3) (Supp.1999); also Al-Shabazz v. State, 338 S.C. 354, 375, 527

S.E.2d 742, 753 (2000). Respondent afforded Appellant a hearing to determine his suitability for
the privilege of parole, but then failed to comply with the procedural mandates of § 1-23-350
when rendering its final decision. To suggest Appellant has no right to contest the Respondent’s
failure to compiy with the provisions of the APA when rendering its final decisions is to suggest

it is above the law. And, because Respoﬁdent has failed to comply with 1-23-350, the record on
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appeal does not contain all the material documents this Court needs to conduct a full review of

the decision of the Respondent.

¢. Prior Parole Hearing is Immaterial to Appellant’s Current Denial of Parole

Respondent argues “prior parole hearing files are immaterial to Appellant’s.current denial
of parole” (BOR, p. 6). Respondent states its process is set forth according to S.C. Code Ann.
§24-21-640 and it “does not require or allow for the Board to compare an inmate’s prior
hearing(s) to their current parole hearing.” However, in the very first sentence of S.C. Code Ann,
§ 24-21-640, as well as the Parole Board’s (;wn Criteria for Parole Consideration form 1212, it is
clearly stated, “In deciding whether or not to grant p'arole, the board considers, among other
things, the inmate’s record prior to incarceration as well as during incgrcération” (emphasis
added). Appellants’ prior record is fixed and known; it will never change. Therefore, it is now
only for the Parole Board to consider an inmate’s record during incarceration, which reasonably
‘includes any prior parole hearing decisions. Respondent is not justified by claiming Appellant’s
prior parole hearing files are immat;erial to Appellant’s current parole deciéion. This file, which
is required to be complete and accurate, will give the Respondent a fair point of reference to
compare any improvement or decline in an inmate’s disciplinary behavior, education, and any
other such information that would be useful to making an informed decision. While Respondent
claims “the goal of a hearing is not to assess what was done during a parole hearing,” Appellant
maintains that the record created during a hearing is extremely important to any future parole
hearing, if needed. Here, it is evident that the Respondent did not present a good faith showing
that it faithfully considered the criteria set forth in its own consideration, or that it complied with

all of the statutory provisions of the APA.

A
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CONCLUSION

When an administrative agency acts without first making the proper factual findings
required by law, the proper procedure for the ALC is to remand the case and allow the agency

the opportunity to make those findings. Fox v. Newberry County Memorial Hospital. 319 S.C.

278, 282, 461 S.E.2d 392, 395 (1995). In this appeal, Respondents own final decision
demonstrates its failure to comply with the mandate in S.C. Code Ann. §1-23-350 to “include a
ruling upon each proposed finding of fact” proffered by Appellant. Moreover, the Respondent’s
Record on Appeal lacks any evidence to support its findings. Therefore, Appellant prays this
court will find the Respondent’s final decision violates S.C. Code Ann. §1-23-350 and remand

this case for further proceedings consistent with its order.

Submitted by,
W
‘// 2 feoy
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Ricky Brown, 211789, Docket No.: 20-ALI-15-0043-AP

Appellant,

VS,
ORDER
South Carolina Department of Probation,
Parole and Pardon Services.

R i g T A e

Respondent.

STATEMENT OF THE CASE ,

This matter is before the Sowh Carolina Administrative Law Court (ALC or Court)
pursuant (o an appeal filed by Ricky Brown (Appellant), an inmate incarcerated with the South
Carolina Department of Corrections. On October 28, 2020, the South Carolina Departiment of
Probation, Parole and Pardon Services (Department) notified Appellant that the South Carolina
Parole Board (Board) denied him parole. Appellant subsequenlly appealed the denial on
November 9. 2020. On November 17, 2020, the Department’s Board Support Services notified
Appellant that no further action would be taken because there is no appeal process for the routine
denial of parole. Appellant received the letter on ﬁovember 20, 2020. On December 8, 2020,
Appellant filed a Notice of Appeal with the ALC seeking judicial review of the Board’s denial of
parole. Upon careful consideration of the record on appeal and bricfs of (he parties. the
Department’s decision is affirmed.

STANDARD OF REVIEW

The court’s jurisdiction (o hear this matter is derived from the South Carolina Supreme
Court decisions in Al-Shabazz v. State and Furtick v. S.C. Dept. of Prob., Parole & Pardon Seivs.
See Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) (establishing an administrative
review process for inmate appeals); See afso Furtick v. 8.C. Depi. of Prob., Parole & Pardon
Servs. 352 S.C. 594, 576 §.E.2d 146 (2003) (incorporating final decisions of the Department into
that review process). When reviewing a decision of the Department, the ALC sits in an appellate
capacity. See Al-Shabazz. 338 S.C. at 377, 527 S.E.2d at 754; see also Furtick. 352 S.C. at 599.

576 S.E.2d at 149. Under the appellate standard of the Administrative Procedures .ﬂ# II' ciirlE .
review is Jimited to the record. S.C. Code Ann. § 1-23-380(4). The court may molity & thwer: D
| APR 23 2021
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the decision of the agency when substantial rights of Appellant have been prejudiced. S.C. Code
Ann. § 1-23-380(5). Substantial rights of Appellant are prejudiced when the agency’s decision,
including the agency’s findings. inferences, and conclusions, are in violation of constitutional or
statutory provisions; in cxcess of the statutory authority of the agency: made upon unlawi{ul
procedure; affected by other error of law; clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion. /d.
DISCUSSION

In Al-Shabazz v. Siate, the South Carolina Supreme Court held inmates have a right to
administrative review in the tollowing instances: (1) when an inmate is disciplined and
punishment is imposed and (2) when an inmate believes prison officials have erroneously
calculated his sentence, sentence-related credits, or custody status.” A/-Shabazz v. State, 338 S.C.
354, 369, 527 S.E.2d 742. 750 (2000). The second factor includes the permanent denial of parole
eligibility pursuant to section 24-21-640 of the South Carolina Code. See Furtick v. S.C. Dep’t of
Prob., Parole & Pardon Servs.. 352 §.C. 594, 598, 576 S.E.2d 146, 149 (2003) (*[ T ]the permanent
denial of parole efigibility implicates a liberty interest sufficient to require at least minimal due
process.”). However, the statute creates no such liberty interest in the routine denial or granting
of parole. Id. at 598 n.4, 576 5.E.2d a1 149 n.d. Therefore, while the permanent denial of parole
eligibility constitutes a liberty interesl that is reviewable by this Court, the routine denial of parole
is, generally, not a sulficient liberty interest to warrant review.

Nonetheless. a routine denial of parole can bestow jurisdiction on this Court if, in denying
parole, the Department fails to follow the statutorily required parole criteria, and this failure
renders its decision tantamount to a permanent denial of parole eligibility. See Cooper v. S.C.
Dep't of Prob., Parole & Pardon Servs., 377 S.C. 489, 502, 661 S.E.2d 106, 113 (2008) ("If a
Parole Board fails to consider and apply the statutorily-created parole criteria, it has the effect of
rendering an inmate parole ineligible, which under Furrick warrants review by the ALC.”). The
“criteria” referenced in Cooper are “the factors outlined in section 24-21-640 and the fifteen factors
published in [the Department's] parole form.” 377 S.C. at 500, 661 S.E.2d at 112. Since the
Cooper decision, the General Assembly added an additional requirement that the Departiment
develop a plan that includes the adoption of a validated actuarial risk and needs assessment 100}

which the Board must use when making parole decisions.

fase 2ol
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Appellant contends the Board arbitrarily rendered its final decision without ruling on each
proposed finding of fact submitted at the parole hearing in violation of the Fourteenth Amendment
of the South Carolina Constitution and S.C. Cede Ann. § 1-23-350." Thus, Appellant conténds his
substantial rights have been prejudiced because the Board's decision violates constitutional or
slatutory provisions, exceeds its authority, and was not made upon law{ul procedure. See S.C.
Code Ann. § 1-23-380(5) (a-c).

However. in Cooper our Supreme Court held that it is only necessary that the Board
“clearly states in its order denying parole that it considered the factors outlined in section 24-2)—
640 and the fifteen factors published in its parole form . . . the decision will constitute a routine
denial of parole and the ALC would have limited authority (0 review the decision to determine
whether the Board followed proper procedure.” See Cooper, 377 S.C. a1 500, 661 S.E.2d at 112.
Subsequently, in Compron v. S.C. Dep't of Prob., Parole & Pardon Servs., the Court clarified
Cooper and reiterated that if the “Board clearly states in its order denying parole that it considered
the factors outlined in section 24-21-640 and the fifteen factors published in Form 1212, and that
if the Parole Board complies with this procedure, the decision will constitute a routine denial of
parole and the ALC will have limited authority 1o review the decision.” 385 S.C. 476, 478. 683
S.E.2d 175, 176 (2009) (reversing and remanding an ALC decision that found the Board failed to
include any findings of fact and conclusions of law, even though the Board indicated it complied
with its own faclors and statutory requirements).

In this instance, the Board's decision states that it considered: (1) the factors published in
Department Form 1212 (Criteria for Parole Consideration); (2} factors outlined in Section 24-21-
640 of the South Carolina Code of Laws; and (3) the actuarial risk and needs assessment factors
required by Section 24-21-10(F)(1} of the South Carolina Code of Laws. The decision further
states that the Board carefully considered “the characteristics of (Appellant’s) current offense(s).
prior offense(s) ... and/or prior criminal record...” Because the Board's decision is consistent
with the requirements stated in Conper and reiterated in Compton. 1 find the decision constitutes a
routine denial of parole and this Court has limited authority (o review the decision. See Cooper,
377 S.C.at 500, 661 S.E.2d at 112; See alse Compron, 385 5.C. a1 478, 685 S.E.2d at 176.

Additionally, Appellant contends the Board's decision is affected by other errors of law in

violation of his substantial rights because it failed to provide this Court with a proper record on

" This only epplies to final decisions or orders in contested cases. f
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appeal as required by SCALC Rule 58. See S.C. Code Ann. § 1-23-380(5) (d). Specifically,
Appellant contends the record fails to include any factual evidence 1o support its parole denial.
However, as Appellant acknowledged, the record includes the Board's notice of rejection,
Appellant’s petition for rehearing, the Board's letter informing Appellant no action would be taken
on his petition, and Form 1212, which is all the relevant procedural criterion the agency is
mandated to follow while making its final decision. In this instance, this (Iiourl has limited
authority to review the decision.

Next, Appellant contends that the Board’s decision is clearly erroneous in view of the
reliable. probative, and substantial evidence on the whole record because the Board failed to
maintain adequate records of his prior consideration of parole pursuant to S.C. Code Ann. § 24-
21-40. See S.C. Code Ann. § 1-23-380(5) (e). In this instance, Appellant has presented no
evidence that the Board failed to maintain adequate records of his prior considerations for parole.
Also, Appellant’s prior denials of parole are irrelevant to his denial presently before this court.

Lastly, Appellant contends the Board's decision is arbitrary because his October 2018
parole hearing resulted in a 3 to 3 vote and this parole hearing resulted in a unanimous vote (o
reject even though anly one board member has been replaced since October 2018, See S.C. Code
Ann. § 1-23-380(5) (f). Appellant explains that between October 2018 and October 2020 he did
not receive any violations or infractions that would negatively alfect his prison record and because
only one board member was replaced, he should have reccived at least 2 votes to grant parolc.
However, the substantive decision of whether Appellant should be granted parole does not fall 10
this Court, but rather is the province of the Parole Board. See James v. 5.C. Dep’t of Prob.. Parole
& Pardon Servs., 376 S.C. 392, 395-396, 656 S.E.2d 399. 401-402 (C1. App. 2008) (explaining
the ALC only reviews inmate cases implicating a liberty interest: and because parole is a privilege,
not a right, the grant or denial of parole does not implicate a liberty interest).

ORDER

Based upon the foregoing, IT IS HERRBY ORDERED that the Board’s decision is
AFFIRMED.

AND IT IS SO ORDERED.



April , 2021
Columbia, South Carolina

SYINOE

SHIRLEY C. OBI\‘SO
Administrative Law Judge
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ISSUES PRESENTED

I. THE ALC ERRED. IN ITS DECISION THAT THE
RESPONDENT DID NOT VIOLATE THE FOURTEENTH
AMENDMENT OF S.C. CONSTITUTION BY
ARBITRARILY RENDERING ITS FINAL DECISION
WITHOUT RULING ON EACH PROPOSED FINDING OF
FACT SUBMITTED BY APPELLANT, IN VIOLATION OF
THE MANDATORY REQUIREMENTS OF S.C. CODE
ANN, § 1-23-350. .
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STATEMENT OF THE CASE

Appellant ﬁr:;t became eligible for parole This matter is before the appellate court pursuant
to a Notice of Appeal filed by Ricky Brown, SCDC #21 1789 (“Appellant”) on May 17, 2021 in
response to the Apﬁl 23, 2021 final decision of the Administrative Law Court. Appellant was
convicted on May 4,-1994 in the Darlington County Court of General Sessions and is presently
incarcerated at the Broad River Corréctional Institution serving a term of life for the offense of
Firsf Degree Burglary (93-GS-16-2320), and a term of twelve (12) years for the offense of Criminal
Sexual Conduct (93-GS-16-2319), pursuant to orders of commitment from the Darlington County
Clerk of Court. At the time of these offenses o November 21, 1993, S.C. Code Ann. §§ 16-3-652
(Supp. 1993) and 16-11-311 (Supp. 1993) afforded Appellant an opportunity to seek the privilege

of parole after the completion of ten (10) years.

Appellant first became eligible for parole on January 9, 2002, and was denied on January
23, 2002. Appellant sought parole and was subsequently denied on or about.every two (2) years

thereafter, and was denied each time for the following reasons:
Nature and Seriousness of Cuirel{t Offense
Indicati'on of Violence in This or Previous Offense
Criminal Record Indicates Poor Community Adjustment

Failure to Successfully Complete a Community Supervision Program

né[



STANDARD OF REVIEW

In an appeal from an ALC decision, the Administrative Procedures Act provides the
appropriate standard of review. Kiawah Dev. Partners, Il v. 8.C. Dep’t of Health & Env’t Control,
411 S.C. 16, 28, 766 S.E.2d 707, 715 (2014). Section 1-23-610 of the South Carolina Code (Supp.
2020) sets forth the standard of review when the court of appeals is sitting in review of a decision
by the ALC on an appeal from an administrative agency. S.C. D_eé 't of Corrections v. Mitchell,
377 S.C. 256, 258, 659 S.E.2d 233, 234 (Ct.App. 200‘8).‘ Th‘e review of the ALC’s order must be
confined to the record. S.C. Code Ann. § 1-23-610(B) (Supp. 2020). The court of appeals may not
substitute its judgment for the judgnient of the ALC as to the weight of the evidence on questions
of fact. Id. In determining whether the ALC’s decision was supported by substantial evidence, the
court need only find evidence from whit;h reasonable minds could reach the same conclusion as
the ALC. Kiawah, 411 S.C. at 28, 766 S.E.2d at 715. However, when the issue on review raises a
question of law, this court “may reverse the decision of the ALC where it is in violation of a
statutory provision Ior it is affected by an error of law.” Id. Statutory i;lterpretation is a question of
law. Chapman v. S.C. Dep’t of Social Services, 420 S.C.'184, 188, 801 5.E.2d 401, 403 (Ct.App.
2017) (qudting S.C. Coastal Conservation League v. S.C. Dep’t of Health & Env’t Control, 390
S.C. 418, 425, 702 S.E.2d 246, 250 (2010)). “Unless there is a compelling reason to the contrary,

appellate courts ‘defer to an administrative agency’s interpretations with respect to the statutes
entrusted to its administration or its own regulations.’ Id. at 188, 801 S.E.2d at 403 (quoting
Kiawah, 411 S.C. at 34, 766 S.E.2d at 718); see also Kiawah, 411 S.C. at 34-35,766 S.E.2d at 718

(“We defer to an agency interpretation unless it is ‘arbitrary, capricious, or manifestly contrary to
the statute.”” (quotinf;,r Chevron, U.S.A,, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 844,
104 8.Ct. 2778, L.Ed.2d 694 (1984)))).
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ARGUMENTS

I. The ALC erred in its decision that the Respondent did not violate the
Fourteenth amendment of S.C. Constitution by arbitrarily rendering its final
decision without ruling on .each proposed finding of fact submitted by
Appellant, in violation of the mandatory requirements of S.C. Code Ann. § 1-
23-350. '

In an appeal to this Court from an ALC decision, the Administrative Procedures Act (APA)
provides the appropriate standard of review. Braxton v. South Carolina Department of Corrections,
430 8.C. 637, 846 S.E.2d 383 (2020); see also Sanders v. South Carolina Dept. of Corrections, 379
S.C. 411, 417, 665 S.E.2d 231, 234 (Ct. App. 2008) (citing S.C. Code Ann. § 1-23-610 (Supp.

2020): This Court will only reverse the decision if that final agency decision is:

a) in violation of constitutional or statutory provisions;
b) in excess of the statutory authority of the agency;

¢) made upon unlawful procedure;

d) affected by other error of law;

e) clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record; or

f) arbitrarily or capriciously characterized by an abuse of discretion or cléarly
unwarranted exercise of discretion.

a. In Violation of Constitutional or Statutory Provisions

The court of appeals can reverse an agency’s decision if, for example, the agency’s decision
was contrary to a constitutional or statutory provision or otherwise affected by an error of law. See
S.C.Code Ann. § 1-23-610 (B) (a) (Su;ip. 2020); see also Fulbright v. Spinnaker Resotts, Inc., 420
S.C. 265,278,802 S.E.2d 749, 801 (2017). Here, Appellant alleges the Respondent’s final decision
violated the mandatory provisions of S.C. Code Ann. § 1-23-350 because the decision failed to
“include a ruling upon each proposed finding of fact” proffered by Appellant, in accordance with
agency rules promulgated in S.C. Code Ann. § 21-24-640 and its own Form 1212, “Criteria for
Parole Consideration,” and is therefore defective by established standards of the Administrative

Procedures Act.

The issue of interpretation of a statute is a question of law for the court. Bruning v.
SCDHEC, 418 S.C. 537, 544, 795 S.E.2d 290, 294 (2016). The cardinal rule of statutory
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interpretation is to ascertain and effectuate the legislature’s intent. Original Blue Ribbon Taxi
Corp. v. South Carolina Dept. of Motor Vehicles, 380 S.C. 600, 607, 670 S.E.2d 674, 677 (2008).

Legislative intent must prevail if it can be reasc;nably discovered in the language employed and

that language must be construed in the light of the intended purpose of the statute. Id. 380 S.C. at
607, 670 S.E.2d at 678. The plain language of the statute is the principal guidepost in discerning
the General Assembly’s intent. Jd. Words in the statute should be given their plain and ordinary

meaning without resorting to forced or subtle construction.

The statute at issue in this appeal, S:C. Cede Ann. § 1-23-350, is as follows:

A final decision or order adverse to a party in a contested case shall be in writing
or stated in the record. A final decision shall include findings of fact and
conclusions of law, separately stated. Findings of fact, if set forth in statutory
language, shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings. If, in accordance with agency rules, a party
submitted proposed findings of fact; the decision shall include a ruling upon each
proposed finding. Parties shall be notified either personally or by mail of any
decision or order. Upon request a copy of the decision or order shall be delivered
or mailed forthwith to each party and to his attorney of record.

Appellant asserts the General Assembly’s use of the phrase “in accordance with agency
rules” in S.C. Code Ann. § 1-23-350 provides clear guidance to this Court with respect to
Appellant’s right to submit evidence in support of his petition for parole. The South Carolina
Supreme Court has recognized that the plain and ordinary meaning of the word “rule” is generally
defined as “an established and authoritative standard or principle; a general norm mandating or
guiding conduct or action in a given type of situation.” Stokes-Craven Holding Corp. v. Robinson,
416 S.C. 517, 535, 787 S.E.2d 485, 495 (2016).

In the instant case, the established and authoritative standard or principle is S.C. Code Ann.
§ 24-21-640, which grants rule-making aixthority to the Respondent to create its own “written,
specific criteria,” commonly referred to as Form 1212, “Criteria for Parole Consideration.”
According to the Respondent’s own “agency rules” in Form 1212, “Criteria for Parole
Consideration,” a parole-eligible inmate “has the right to present witnesses and evidence on his/her
behalf...” (emphasis added). Appellant contends this specific language contained in the
Respondent’s “written, specific criteria,” mandated explicitly by S.C. Code Ann. § 24-21-640,

grants Appellant the right to submit proposed findings of fact in the form of evidence and, as such,
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Respondent is required by S.C. Code Ann. § 1-23-350 to “include a ruling upon each finding of

fact” in its final'decision.

Appellant alleges the transcript of the October 28, 2020 parole hearing will sufficiently
reflect the fact Respondent ackliowledged receipt of Appellant’s parole package conteining
_ Appellant’s proposed findings of facts (evidence) to be considered. In Cooper v. South Carolina
Department of Probation, Parole, and Pardon Services, 377 S.C. 489, 499, 66_1 S.E.2d 106, 112
(2008), the Supreme Court held that parole-eligible inmates “have a right to require the Board to .
adhere to the statutory requirements in rendering a decision.” Appellant asserts the Respondent
satisfied the following mandatory language of §1-23-350:

A final decision or order adverse to a party in a contested case shall be in writing

or stated in the record. A final decision shall include findings of fact and

conclusions of law, separately stated. Findings of fact, if set forth in statutory

language, shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings.

However, Appellant further asserts the Respondent failed to comply with the other mandatory
language included, beginning with the very next sentence, in § 1-23-350: ‘

If, in accordance with agency rules, a party submitted proposed findings of fact, the
decision shall include a ruling upon each proposed finding.

Appellant submitted proposed findings of fact in his formal parole package, in accordance
with the established and authoritative standard or principle expressed in S.C. Code Ann. § 24-21-
640, and within the Respondent’s own “written, specific criteria” in their Form 1212, “Criteria for
Parole Consideration.” However, the Respondent failed to adhere to the sfatutory requirements of
- 8.C. Code Ann. § 1-23-350 by failing to “include a ruling upon each proposed finding of fact”
proffered by Appellant. Appellant asserts that the specific language in S.C. Code Ann. § 1-23-350

mandates that the Respondent comply with its provisions.

b. In Excess of the Sta'tuéory Authority of the Agel-lcy ’
The ALC may reverse or modify the agency’s decision if it is “in excess of the statutory
authority of the agency.” See S.C. Code Ann. § 1-23-610 (B) (b) (Supp. 2020). See also Forman
v. South Carolina Department of Labor, 419 S.C. 64.69.796 S.E.2d 138, 141 (Ct. App. 2016). In

Cooper, the Supreme Court noted that, “If a Parole Board deviates from or renders its decision
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without consideration of the appropriate criteria, we believe it essentially abrogates an inmate’s
right to parole eligibility and, thus, infringes on a state-created liberty interest.” Id. 377 S.C.at 499,
661 S.E2d at 111.

Accordingly, Appellant contends that the Respondent’s final decision was made in excess
of its statutory authorities in S.C. Code Ann. §§ 1-23-350 and 24-21-640 because the Respondent
specifically failed to consider and apply the mandate to “include a ruling upon each proposed
finding of fact” proffered by Appellant. The Respondent’s October 28, 2020 final decision gave
no specific “careful consideration” of the evidence (Appellant’s proposed findings of facts
submitted in the parole package before thie Parole Board) to be ruled upon by the Respondent.
When the Respondent fails to render its decisions within the statutory limitations of their authority
mandated in S.C. Code Ann. §§ 1-23-350 and 24-21-640, it does so in excess of their authority.
cf. Barton v. South Carolina Dept. of Probation, Parole, and Pardon Services, 404 S.C.395, 401,
745 S.E.2d 110, 113 (2013); see also Lambries .v. Saluda County Council, 409 S.C. 1, 17, 760
S.E.2d 785,793 (2014) (“The simple use of the word “Shall’... éenerally signals a command.”);
S.C. Code Ann. § 1-23-350 (“If, in accordance with agency rules, a party submitted proposed
findings of fact, the decision shall include a ruling upon each proposed finding.”) (emphasis
added). ‘

c. Made Upon Unlawful Procedure
The ALC may reverse or modify the.agency’s decision if it is “made upon unlawful
procedure.” See S.C. code Ann. § 1-23-610 (B) (¢) (Supp. 2020); see also Amisub of South
Carolina, Inc. v. South Carolina Depatitment of Health and Environmental Control, 424 S.C.
80,86,817 S.E.2d 633, 636 (Ct. App. 2018).

Appellant is not appealing the denial of parole. Instead, Appellant is challenging through
this appeal the Respondent’s failure to utilize the procedures promulgated by the Legislature in
S.C. Code Ann. §§ 1-23-350, 24-21-640, and as established by the Respondent’s own “written,
specific criteria” authorized by § 24-21-640. Thus, one of the questions before this Court is
whether Appellant’s cléim raises a Sufficient state-created liberty interest to trigger due process

requirements. If the Respondent deviates from or renders its decision without consideration of the.
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appropriate criteria, it essentially abrogates an inmate’s right to parole eligibility and, thus,

infringes on a state-creéted liberty interest.

_ In this appeal Appellant alleges the Respondent. denied Appellant parole without giving
credence to the statutory procedures promulgated by S.C. Code Ann. §§ 1-23-350, 24-21-640, and
as established by the Respondent’s own “written, spec1ﬁc criteria” authorized by § 24-21-640.
Appellant has aright to feq_uire the Respondent to adhere to all statutory requirements in‘ rendering
a ciecision. The Sout'h Carolina Supreime Court in Cooperv. S.C. DepartmentLOf Probation, Parole
and Pardon Services, 377 S.C. 489, 500, 661 S.E.2d 106, 1,12 (2008), affirmed that, “[pJursuant to

the terms of the APA, a final decision in an agency adjudication of a contested case ‘shall include

findings of fact and conclusions of law, separately stated. Findings of fact, if set forth in statutory
language, shall be accompanied by auconcise and expvli'cit‘ statement of the underlying facts
supporting the findings.”” See also S.C. Code Ann. § 1-23-350.

Here, the Respondent neither offered an explanation nor indicated that it had considered
the proposed findings of fact presented as evidence by Appellant in his parole package, in
accordance with agency rules in *8.C. Code Ann. §24-_2-17-640, and its own “v;rritten, specific
criteria” in Form 12'12,‘ “Criteria for Parole Consideratioﬁ.” Therefore, pursuant to the statutory
requirements of S.C. Ccde Ahn. § 1-23-350, the order was defective, and this Cogrt, like the Court
in Cooper, must conclude that the Respondent’s decision was arbitrary and capricious. Cooper,
3775.C. at 500, 661 S.E.2d at 112, '

In Smith v. NCCI Inc., 369 S.C. 236 631 S E.2d 268 (Ct.App. 2006), this Court addressed
the application of S.C. Code Ann. § 1-23- 350 in an appeal where a party submitted proposed

findings of fact, and alleged the governing agency failed to include a ruling on those findings in
its final decision. The appellate panel in Smith adopted the commissioner’s order in its entirety,
and made sufﬁcieﬂnt findings of fact regarding the proximate cause of Smith’s mental injury in its-
agency decision. Thus, this Court determined the final decision complied with S.C. Code Ann. §
1-23-350. In the instant case, however, the Respondent’s final decision makes no mention of, nor
renders any specific rulings upon, any of the ﬁroposed ﬁcdings of fact submitted by Appellant
’during the October 28, 2020 parole hearing in the parole package. Accordingly, Appellant

contends the Respondent’s final decision was made upon unlawful procedure.
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Both Black's Law Dictionary (5th Ed., West Publishing Co., 1979) at 1233 and Webster's
Dictionary clearly state that the word “shali” is mandatory. Black’s, in particular, states that when
the word “shall” is used in statutes, it “must be given a compulsory meaning; as denoting
obligation.” While Bl;xck s also states that the word “shall” may be cénstrued as permissive “in
cases where no right or benefit to anyone depends on it being taken in the .imperative sense,” this
is clearly not the case here since an inmate’s substantive and procedural rights of parole eligibility
are affected by the issuance and contents of the Respondent’s decision as articulated by 1-23-350.
cf. Cooper, 377 S.C.at 499, 661 S.E.2d at 111. .

Appellant asserts the Respondent may avoid rendering defective orders in future parole
review hearings if it clearly includes in its order “a ruling upon e;u:h proposed finding” as
mandated by the Legislature in § 1-23-350 (emphasis added). If the Respondent complies with this
mandafe in the overall jprocedural statute.twhen an inmate submits its own proposed findings of
fact in accordance with established agency rules articulated in Form 1212, “Criteria for Parole
Consideration,” the decision will then constitute a routine denial of parole. The R-espondent is
required to satisfy the entire procedur_al mandate in § 1-23-350, not just the parts of it addressed

directly by our Supreme Court in Cooper.

‘d. Affected by Other Error of Law _
The ALC may reverse or modify the agency’s decision if it is “affected by other error of
law.” See S.C. Code Ann. §1-23-610 (B) (d) (Supp. 2020}; see also Gadson v. Mikasa Corp., 368
S.C. 214, 221, 628 S.E.2d 262, 266 (Ct. App. 2006) (“pursuant to the APA, this [c]ourt’s review
is limited to deciding whether the appellate panel’s decision is unsupported by substantial evidence

or is controlled by some error of law.”).

Appellant contends Rule 58 of the South Carolina Administrative Law Court mandated
that “the record of the contested case shall consist of (a) all documents filed, (b) all evidence
received or considered..., (c) a statement of matters judicially noted, (d) all proffers of proof of
excluded evidence, (e) the final order or decision..., and (f) any transcript taken of the testimony
during the proceeding.” S.C.R. Admin. Law. Ct. 58. Respondent filed its Record on Appeal on
February 5, 2021, which was comprised solely of a Certificate of Service, a copy of the October
28, 2020 Notice of Rejection, a copy of Appellant’s Petition for Rehearing, dated November 9,
2020, a copy of Respondent’s November 17, 2020 letter stating “there is no rehearing/appeal

G
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process for the routine denial of parole”, a copy of Respondent’s Criteria for Parole Consideration
form 1212, and a Certificate of Counsel. Appellant asserts the Record on appeal contains no
“substantial evidence” to support Respondent’s final decision. Speciﬁcally, the Respondent’s
Record on Appeal fails to comply with the basic requirements of Administrative Law Court Rule
6, in that it doesn’t include any factual evidence at all; it simply includes copies of relevant
procedural criterion the agency is mandated to follow while making its final decisions. Rule 6(B) -
(1) specifically allows a party to file redacted evidentiary documents in support of its final decision.
Despite the proposed findings of fact submitted by Appellant prior to, and verbally declared
during, the parole hearing, the Respondent’s Record on Appeal contains absolutely no evidence of
its existence — or of a}ly other evidence to support its final decision. The Respondent voluntarily
'submitted its Record on Appeal, as discussed above, but failed to include the transcript of the
proceedings as mandated by Rule 58, SCALC. Therefore, Respondent’s final decision was affected

by their violation of Administrative Law Court rules.

e. Clearly Erroneous in View of the Reliable, Probative, and Substantial Evidence on
the Whole Record

The ALC may reverse or modify the agency’s decision if it is “clearly erroneous in view
of the reliable, probative, and substantial evidence on the whole record.” See S.C. Code Ann. § 1-
23-610 (B) (e) (Supp. 2020); see also Crane v. Raber’s Discount Tire Rack, 429 S.C. 636, 642,
842 S.E.2d 349, 352 (2020) (“The Court may reverse or modify the decision if substantial rights

of the appellant have been prejudiced because the... findings... are... (€} clearly erroneous in view

of the reliable, probative, and substantial evidence on the whole record.”)

Again, Appellant contends the Respondent’s own Record on Appeal is absolutely silent
regarding any “reliable, probative, and substantial evidence.” In addition, Respondent has failed
to maintain adequate records of Appellant’s prior considerations for parole pursuant to their own
mandatory requirements in S.C. Code Ann. § 24-21-40. This failure has been openly
acknowledged by the respondent in other cases in addition to Appellant’s, and has been recognized
and reported by our South Carolina Supreme Court in its recent decision in Rose v. S.C.
Department of Probation, Parole, and Pardpn Services, 429 S5.C. 324, 141, 838 S.E.2d 505, 508
(2020) (SCDPPPS admitted they.had “destroyed all of its other records prior to the Barton

investigation.”) In addition, a May 22, 2001 Attorney General Opinion affirmed the Parole Board’s
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“

mandate to “keep a complete record of all its proceedings.” See S.C.A.G. 2001 WL 790250 at 2;
also 8.C. Code Ann. § 24-21-40 '

f. Arbitrary or Capricious or Characterized by Abuse of Discretion or Clearly
_Unwarranted Exercise of Discretion

The ALC may reverse or modify the agency’s decision if it is arbitrary. See S.C. Code Ann.
§ 1-23-610 (B) (f) (Supp. 2020). A decision is “arbitrary” if it is “without a rational basis. Daufuski

Island Utility Company, Inc. v. South Carolina Office of Regulatory Staff, 427 S.C. 458, 464, 832
S.E.2d 572,575 (2019). ' .

In the Appellant’s October, 2018 parole hearing, there were 6 board members present. In
the Parole Board’s final decision, the Appellant received 3 votes to reject, and 3 votes to grant
parole. In the Appellant’s October, 2020 parole hearing, there were still 6. b0a1:d members present,
with one replacement. In the Parole Boards October 28, 2020 final decision, the Appellant received
a “unanimous vote to reject.” Appellant contends this-‘. action s'hows an arbitrary nature to Parole
Board decisions, that in the two year span between October, 2018 and October, 2020, the
Appellant’s record did not sustain any violations or infractions that would rie;gatively affect his
prison record. In fact, the Appellants record has continued to improve by way of additional self- -
improvement courses of instruction, sustained consistency in employment, work performance and
disciplinary abandonment. Appellant also contends that if the Board member replacement was a
member whom had previously given him a vote to grant, he should still have received 2 votes to
grant parole if there were no additional votes to grant parole. Had the Respondent _maint’ained
adequate records, the Board would have been able to review any previous decision and why any

specific votes to grant or deny were made.
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CONCLUSION

When an administrative agency acts without first making proper factual findings required
by law, the proper procedure is to remand the case and allow the agency the‘oppo_rtunity to make
those ﬁﬁdings. Fox v. Newberry County Memorial Hospital, 319 S.C. 278, 282, 461 S.E.2d 392,

395 (1995). In this appeal, Respondent’s own final decision demonstrates its failure to comply
with the mandate in S.C. Code Ann. § 1-23-350 to “include a ruling upon each proposed finding
of fact” proffered by Appellant. Moreover, the Respondent’s Record on Appeal lacks any evidence
to support its findings, and is otherwise incoﬁlplete as it lacks the inclusion of the transcript of the
procee,d‘ings required by Rule 58, SCALC. Therefore, Appellant prays this Coulrt will find the
Respor}dent’s final decision violates S.C.-Code Ann. § 1-23-350, and remand this case for further

proceedings consistent with its order.

Respectfully submitted,
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Ricky Brown #211789
Broad River Correctional Inst.
4460 Broad River Rd.
Columbia, S.C. 29210
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